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The  dockets  of  the  Supreme  Court  show  action  upon  applications 
for  writs  of  error  in  cases  reported  in  this  volume  as  follows: 

Allen  V.  Herrick  Hardware  Company,  249 Dismissed. 

Atchison^  Topeka  &  Santa  Fe  Railway  Company  v.  Smythe, 

557   Refused. 

Atchley  v.   Perry,  538 Refused. 

Austin  Electric  Railway  Company  v.  Lane,  577 Refused. 

Bailie  v.  Western  Live  Stock  &  Land  Company,  437 Refused. 

Bond  V.  International  &  Great  Northern  Railroad   Company, 

119    Refused. 

Bradshaw,  Guardian,  v.   Lyles,   384 Refused. 

Carter  &  Company  v.  Harrell  &  Walker,  268 Refused. 

Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Clay,  526 . .  Refused. 
Chicago,   Rock   Island   &    Gulf   Railway    Company    v.    Risley 
Brothers  &  Company,  66 Refused. 

Dobson    V.    Zimmerman,    394 Refused. 

English  V.  George  Realty  Company,   137 Refused. 

Port  Worth  &  Rio  Grande  Railway  Company  v.  Robertson,  309.Granted. 

(Reversed  and  rendered  as  to  Maggie  Robertson  and  af- 
firmed as  to  other  defendants  in  error.  103  Texas,  504.) 
Forty-Acre  Spring  Live  Stock  Company  v.  West  Texas  Bank 

&  Trust  Company,  116 Refused. 

Galveston,  Harrisburg  &   San  Antonio   Railway   Company   v. 

Norton,    478 Refused. 

Greenville  Water  Company  v.  Beckham,  87 Refused. 

Hatzfeld   v,   Walsh,   573 Refused. 


▼i  Writs  of  Erbob. 

Hoencke   v.   Lomax^    189 Befused. 

(Written  opinion  102  Texas,  487.) 
Houston  &  Texas  Central  Railway  Company  v.  Lemair,  237.  .Refused. 

Hubbart  v.  Willis  State  Bank,  504 Refused. 

Huchingson  v.  Texas  Central  Railroad  Company,  229 Refused. 

International  &  Great  Northern  Railroad  Company  v.  Hood, 

33i    Refused. 

Kilgore  v.  Jackson,  99 Refused. 

Lipscomb   v.    Fuqua,    535 Granted. 

(Affirmed  103  Texas,  585.) 
Lofton  V.   Miller,   253 Refused. 

McKee    v.    West,    460 Refused. 

Missouri,  Kansas  &  Texas  Railway  Company  v.  Hood,  636.  .Refused. 
Missouri,  Kansas  &  Texas  Railway  Company  v.  McLean,  130.Refused. 
Missouri,  Kansas  &  Texas  Railway  Company  v.  Redus,  205. . .  Refused. 
Missouri,  Kansas  &  Texas  Railway  Company  v.  Thompson,  12.Granted. 
(Reversed  and  judgment  of  District  Court  affirmed.   Thomp- 
son v.  Missouri,  Kansas  &  Texas  Railway  Company,  103 
Texas,  372.) 
Murphy  &  Company  v.  Dunman,  587 Refused. 

Rapid  Transit  Railway  Company  v.  Edwards,  543 Refused. 

Roper,  Guardian,  v.  Texas  Central  Railroad  Company,  620 ...  Refused. 

St.  Louis  Southwestern  Railway  Company  v.  Ross,  622 Refused. 

St.  Louis  Southwestern  Railway  Company  v.  Rumfield,  73 ...  Refused. 
San  Antonio  &  Aransas  Pass  Railway  Company  v.   Spencer, 

456     Refused. 

San  Antonio  &  Aransas  Pass  Railway  Company  v.   State  of 

Texas,    452 Refused. 

Scottish  Union  &  National  Insurance  Company  v.  Weeks  Drug 

Company,    263 Refused. 

Steely  v.  Texas  Improvement  Company,  4.63 Refused. 

Stamford  Oil  Mill  Company  v.  Barnes,  420 , Granted. 

(Reversed  and  rendered,  103  Texas,  4^09.) 

Texas  &  New  Orleans  Railroad  Company  v.  Bean,  341 Refused. 

Texas  &  New  Orleans  Railroad  Company  v.  Geiger,  1 Refused. 


Writs  op  Error*  vu 

Texas  &  Pacific  Bailway  Company  v.  Andrews,  Eeynolds  & 

Company,    302 Granted- 

(Reversed  in  part   and   aflfirmed  for   actual   damages   only. 
103  Texas,  271.) 

Texas  &   Pacific  Railway   Company   v.    Shawnee    Cotton   Oil 

Company,    183 Refused. 

Thigpen  v.  Russell,  211 Refused. 

Tipton   V.   Tipton,   192 Refused. 

Waggoner  v.  Porterfield,  next  friend,  169 Refused. 

Weatherford,  Mineral  Wells  &  Northwestern  Railway  Company 

V.   White,   32 \ Refused. 

Western  Union  Telegraph  Company  v.  Hughey,  403 Refused. 

Western  Union  Telegraph  Company  v.  Rust,  359 Refused. 

Wolf  V.   Sahm,  564 Refused. 
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Texas  &  New  Orleans  Railroad  Company  v.  Jacob  Oeioer. 

Decided  March  31,  1009. 

1. — ETidence— Opinion — ^Usnal  and  Customary  Xanner  of  Doine:  Work. 

Where  the  witness,  in  answer  to  a  question  as  to  whether  the  manner  in 
which  he  was  shoving  the  plank  to  a  rip  saw  at  the  time  he  was  injured  was 
unusual  or  a  usual  and  customary  manner,  testified  that  "It  was  the  usual  and 
customary  manner  I  was  doing  it,"  this  was  the  statement  of  a  fact  and  admiasible 
over  objection  that  it  was  the  expression  of  his  opinion. 

8. — ^Hegligence— Defective  Appliance — Charge. 

Where  the  injured  servant  charged  the  master  with  negligence  in  that  the 
guide  to  a  rip  saw  and  its  connections  were  defective,  an  instruction  that  it 
was  the  duty  of  defendant  to  use  ordinary  care  to  furnish  plaintiff  with  a  guide 
to  the  rip  saw  reasonably  safe  for  the  purpose  for  which  it  was  designated,  and 
a  failure  to  use  such  degree  of  care  in  this  respect  would  be  negligence,  but 
defendant  was  not  required  by  law  to  furnish  an  absolutely  safe  guide,  was 
correct  and  applicable,  and,  occurring  in  that  part  of  the  charge  devoted  to  stating 
rules  of  law  and  which  undertook  to  submit  nothing,  it  was  not  objectionable 
because  it  did  not  instruct  that  such  negligence  must  have  been  the  proximate 
cause  of  the  injury,  that  being  done  in  submitting  the  issues. 

8. — Same— lEaster  and  Servant — ^Dangerous  Work — ^Warning — ^Pleading. 

Where  the  petition,  in  a  suit  by  a  servant  for  injuries  received  while  operating 
a  saw,  contained  allegations  of  dangers  in  the  use  of  the  saw  connected  with 
certain  alleged  defects,  that  plaintiff  was  a  minor  and  inexperienced  in  the  use 
of  the  machine  because  of  which  he  did  not  know  of  the  defects  and  dangers, 
and  that  defendant  by  the  exercise  of  ordinary  care  could  and  would  have  known 
of  said  defects  and  dangers,  and  could  and  did  know  of  plaintiff's  youth  and 
inexperience  and  failed  to  warn  him,  the  court  was  authorized  to  submit  the 
issue  of  negligence  in  failing  to  give  warning.  Charge  considered  and  held 
correct. 

4. — Same— Befective  Xachine — ^Warning — Charge. 

Where  the  allegation  was  of  dangers  in  the  use  of  the  machine  with  certain 
alleged  defects,  and  the  only  defect  of  which  there  was  proof  was  that  the  guide 
was  out  of  square,  and  the  only  negligence  alleged  had  reference  to  such  defect, 
a  charge  authorizing  the  jury  to  find  for  the  plaintiff  upon  the  theory  of  peril 
incident  to  the  operation  of  the  machine  and  the  duty  to  warn  in  respect  thereto, 
was  error. 

5^— Charge-— Invited  Error— Kegligence. 

Where  the  petition  did  not  allege  that  there  were  dangers  incident  to  the 
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operation  of  the  machine  as  a  dangerous  machine,  but  it  appeared  from  the 
pleadings  of  defendant  that  it  considered  that  the  issue  of  dangers  ordinarily 
incident  to  the  operation  of  such  machine  apart  from  defects  was  involved, 
and  that  upon  this  idea  it  tried  the  case  and  asked  instructions  which  were  not 
relevant  except  'on  such  theory,  it  could  not  be  heard  to  complain  of  an  instruction 
submitting  such  theory,  and  ask  reversal  of  a  verdict  which  might  have  been 
found  on  the  theory  that  was  properly  involved. 

6. — ^ICaster  and  Servant — ^Negligence — ^Defective  Xacliinery — ^lajiiry  to  Servant. 

Any  servant  is  entitled  to  recover  for  damages  arising  from  defects  in 
machinery  given  him  for  use  if  the  presence  of  the  defect  is  due  to  the  master's 
negligence  and  it  is  the  proximate  cause  of  the  injury,  conditioned  of  course 
that  it  was  not  an  assumed  risk,  or  not  due  to  contributory  negligence.  See 
charges  held  correct. 

7. — Same— Defective  Kaohinery — ^Negligence — ^Knowledge  of  Defects. 

An  instruction  that  charged  the  injured  employe  with  the  consequences  of 
a  defect  in  the  machine  of  which  he  knew  or  in  the  exercise  of  ordinary  care 
would  have  known,  was  properly  refused.  An  employe  is  not  charged  with 
knowledge  of  defects  in  machinery  because  the  exercise  of  ordinary  care  would 
disclose  them,  as  the  duty  to  exercise  care  to  discover  them  does  not  rest  upon  him. 

8. — Same. 

Requested  charges  held  properly  refused  because  they  ignored  the  theory  of 
the  youth  and  inexperience  of  the  injured  servant. 

9.    Damages — ^Verdict  Held  Excessive. 

Verdict  awarding  damages  for  personal  injuries  in  the  sum  of  ten  thousand 
dollars  held  excessive. 

ON  REHEARING. 

10. — Charge — ^Negligence— Permitting  Defects. 

A  charge  submitting  the  issue  of  negligence  on  the  part  of  the  master 
in  permitting  the  guide  to  the  machine  to  be  and  remain  in  a  defective  condition, 
was  not  subject  to  objection  as  ignoring  the  issue  of  knowledge  of  the  defect. 
The  term  ''permitting"  presupposes  the  idea  of  knowledge. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  6.  Kittrell. 

Baker,  Bolts,  ParJcer  &  Garwood  and  Lane,  Jackson,  Kelly  &  Wol- 
ters,  for  appellant. — The  charge  of  the  'count  waa  erroneous  in  this : 
thiat  the  negligence  of  defendant  complained  of  was  ihsit  it  put  plain- 
tiflE  to  work  at  a  certain  rip  saw,  and  that  said  rip  saw  and  its  appli- 
ances were  defective  in  certain  particulars  therein  set  out;  that  plain- 
tiff was  a  minor,  unaccustomed  to  said  machinery,  and  inexperienced 
in  its  operation;  that  defendant,  its  agents,  servants  and  employes, 
respectively,  failed  and  omitted  to  use  ordinary  care  to  warn  plaintiff 
of  the  defects  of  said  rip  saw,  and  the  dangers  thereof,  and  how  to 
avoid  them;  that  by  reason  of  his  youth  and  inexperience  plaintiff 
did  not  know  of  said  defects  or  of  their  dangers,  but  that  defendant, 
its  agents,  servants  and  employes,  respectively,  by  the  exercise  of 
ordinary  care  could  and  would  have  known  of  said  defects  and  their 
dangers,  and  could  and  did  know  of  the  youth  of  plaintiff  and  his 
inexperience.  There  was  no  claim  or  allegation  that  the  operation 
of  this  rip  saw  was  a  perilous  employment,  and  that  dofend«nt  was 
negligent  in  failing  to  warn  him  of  its  dangers  and  how  to  avoid 
them.     Therefore,  under  plaintiff's  pleadings,  in  order  for  defendant 
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to  have  been  guilty  of  negligence  in  failing  to  warn  plaintiff  of  the 
danger  of  opera«ting  this  madiine,  it  must  have  actually  known,  or  in 
the  exercise  of  ordinary  care  should  have  known,  that  said  defects 
existed,  and  failed  to  warn  plaintiff  thereof;  v^nhereas,  this  charge 
bases  the  negligence  of  defendant  on  its  failure  to  use  ordinary  care 
to  warn  plaintiff  of  the  perils  of  operating  the  saw,  regardless  of 
whether  it  knew,  or  in  the  exercise  of  ordinary  care  should  have 
known,  of  such  defects  or  not.  Galveston,  H.  &  S.  A.  Rv.  Co.  v. 
English,  69  S.  W.,  626  and  912;  Galveston,  H.  &  S.  A.  Bv.  Co.  v. 
Manns,  84  S.  W.,  254;  Nix  v.  Railway  Co.,  82  Texas,  476;  Texas 
Shortline  Ry.  Co.  v.  Waymire,  89  S.  W.,  452;  G.  A.  Duellar  Mfg. 
Co.  V.  DuUnig,  83  S.  W.,  889;  Fordyce,  Receivers,  v.  Yarborough,  1 
Texas  Civ.  App.,  260;  Railway  Co.  v.  Lyde,  57  Texas,  509;  Railway 
Co.  V.  Wells,  81  Texas,  685;  Lumber  Company  v.  Denham,  85  Texas, 
58 ;  Rooney  v.  Sewall  &  Day  Cordage  Co.,  36  N.  E.,  789. 

The  court  erred  in  the  charge  in  this,  that  it  ignored  the  question 
of  defendant's  knowledge  or  want  of  ordinary  care  in  not  knowing 
of  the  defects  in  the  guide  to  the  rip  saw,  if  any,  and  bases  the  neg- 
ligence (if  the  jury  should  find  it  was  negligence  on  its  part)  in  the 
defendant's  permitting  the  guide  to  be  and  remain  in  a  defective 
oonditifon.  Texas  &  Pac.  Ry.  Co.  v.  Echols,  17  Texas  Civ.  App., 
681;  Fordyoe  v.  Yarborough,  1  Texas  Civ.  App.,  265;  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Buch,  27  Texas  Civ.  App.,  283;  Rooney  v.  Sewall 
&  Day  Cordage  Co.,  36  N".  E.,  789;  2  Bailey  on  Personal  Injuries, 
Bees.  2700  and  2701. 

The  eleventh  paragraph  of  the  court^s  charge  was  clearly  erroneous 
in  this,  that,  taken  in  connection  with  the  twelfth  paragraph  to  which 
it  refers  and  by  which  it  is  expressly  qualified,  it  authorized  the  jury 
to  find  for  plaintiff  upon  a  state  of  facts  and  upon  grounds  wholly 
independent  of  and  different  from  those  set  up  in  his  pleadings;  in 
other  words,  it  authorized  a  recovery  upon  a  different  case  entirely 
from  that  sued  on.  Railway  v.  Terry,  42  Texas,  451;  Markham  v. 
Oarothers,  47  Texas,  22;  Loving  v.  Dixon,  56  Texaa,  79;  Railway  v. 
Powell,  41  S.  W.,  696;  Sanches  v.  Railway,  88  Texas,  117;  Railway 
V.  Dolan,  84  S.  W.,  297;  Railway  v.  FrencH,  86  Texas,  97;  Railway 
Co.  V.  Hennessey,  75  Texas,  157;  San  Antonio  Traction  Co.  v.  Tost, 
88  S.  W.,  428. 

The  verdict  of  the  jury  is  excessive  in  amount  and  shows  that  the 
same  was  the  result  of  passion  and  prejudice  or  both,  as  such  amount 
was  not  justified  by  the  evidence  as  to  the  injuries  sustained,  and  the 
court  erred  in  not  setting  same  aside.  Railway  v.  Morin,  66  Texas, 
136;  Railway  v.  Hall,  78  Texas,  659;  Railway  v.  Syfan,  43  S.  W., 
651;  Railway  v.  Dwyer,  36  Kan.,  58;  Railway  v.  Underwood,  64 
Texas,  468;  Budge  v.  Railway,  32  So.  Rep.,  545. 

Lovejoy  &  Parker,  for  appellee. 

JAMES,  Chiep  Justice. — Jacob  Geiger,  a  minor,  by  next  friend 
alleged  that  he  was  in  the  defendant's  employ  a«  a  worker  at  a  chisel 
mortiser  when  he  was  ordered  away  from  same  by  his  superior  and 
pat  to  work  at  a  rip  saw.    That  while  in  the  act  of  ripping  a  small 
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piece  of  timber  the  rip  saw  caught  in  front  of  the  same  with  the 
back  teeth  thereof  throwing  same  back,  over  and  around,  and  drag- 
ging and  throwing  plaintiff's  right  hand  into  the  saw  and  injured  iit 
without  fault  or  negligence  on  plaintiff's  part.  That  said  injuries 
were  caused  by  defendant's  negligence  in  these  respects:  That  the 
guide  to  the  rip  saw  and  its  connections  were  defective  and  unsafe 
and  improperly  fastened  in  that  the  piece  or  rod  of  iron  to  which 
the  guide  was  attached  and  which  moves  and  operates  in  a  slot  or 
groove  in  the  table,  did  not  fit  close  enough  but  had  lost  motion,  by 
reason  of  which  defect  the  guide  was  permitted  to  get  out  of  plumb 
and  square,  and  the  piece  of  timber  was  caught  and  bound  in  the  back 
teeth  of  the  saw.  That  said  saw  and  the  table,  through  the  top  of 
which  it  was  operated,  were  negligently  permitted  to  get  out  of  level 
and  remain  out  of  plumb.  That  the  false  table,  through  which  the 
saw  operated  and  protruded  upward,  was  negligently  permitted  to  be 
in  an  unsafe  condition,  in  that  it  was  warped  and  the  defendant  neg- 
ligently attempted  to  keep  the  same  level  and  plumb  by  putting  un- 
derneath a  piece  of  wood,  or  by  driving  a  wedge  in  the  side.  That 
plaintiff  was  a  minor  and  hie  regular  work  was  at  the  mortiser;  that 
ne  was  unaccustomed  to  said  machine  and  inexperienced  in  operating 
it;  that  defendant  by  the  exercise  of  ordinary  care  could  and  would 
have  known  of  its  defects  and  the  danger  thereof,  and  could  and  did 
know  of  the  youth  and  inexperience  of  plaintiff,  and  that  as  a  direct 
and  proximate  result  of  said  negligence  plaintiff's  hand  was  drawn 
into  said  saw  by  the  binding  and  catching  of  said  timber  and  he 
thereby  received  the  injuries  he  specifies.  Defendant  pleaded  general 
denial,  assumed  risk  and  contributory  negligence.  There  was  a  ver- 
dict for  plaintiff  in  the  sum  of  $10,000. 

The  first  assignment  complains  of  plaintiff  being  allowed  to  testify 
in  reference  to  the  question  as  to  whether  or  not  the  manner  plaintiff 
was  shoving  the  plank  in  was  an  unusual  manner,  or  a  usual  and 
customary  manner;  that  "It  was  the  usual  and  customary  manner 
I  was  doing  it."  The  objection  to  this  was,  it  was  the  expression  of 
his  opinion.     It  was  the  statement  of  a  fact  and  not  of  ah  opinion. 

The  rule  of  kw  stated  in  the  charge  complained  of  by  the  second 
assignment  was  correct  and  had  application  to  the  case.  That  portion 
of  the  charge  was  devoted  to  stating  rules  of  law  applicable  to  the 
case  and  undertook  to  submit  nothing.  The  portion  of  the  charge 
which  submitted  the  issues  explained  clearly  that  the  negligence  of 
defendant,  if  any,  must  have  been  the  proximate  cause  of  plaintiff's 
injuries  in  order  for  him  to  recover. 

The  third  assignment  complains  of  this  paragraph  of  the  charge: 
"It  was  the  further  duty  of  the  defendant  to  use  ordinary  care  to 
instruct  or  inform  an  employe  of  tlie  particular  perils  of  the  em- 
ployment and  how  to  avoid  them  w'here  the  employe  is  inexperienced 
and  in  ignorance  of  suoh  perils  and  the  means  of 'avoiding  them,  and 
where  the  defendant  knows,  or  in  the  exercise  of  ordinary  care  ought 
to  know,  that  the  same  are  unknown  to  the  employe,  and  where  the 
means  of  'avoiding  them  would  not  be  obvious  to  an  inexperienced 
person  of  ordinary  intelligence  without  such  instruction  or  informa- 
tion.    In  such  circumstancesi  if  the  defendant  fails  to  use  ordinary 
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care  so  to  instruct  or  inform  an  inexperienced  employe,  and  such 
failure  is  the  proximate  cause  of  the  injury  to  the  employe,  then 
the  defendant  is  liable,  unless  the  employe  has  otherwise  become  in- 
formed of  such  perils  and  of  how  to  avoid  them,  or  unless  he  has  in 
eome  manner  by  his  own  negligence  contributed  to  the  injuries  com- 
plained of,  in  which  event  he  could  not  recover/' 

The  point  made  by  appellant's  proposition  is  '%at  there  was  no 
claim  or  allegation  that  the  operation  of  the  rip  saw  was  a  perilous 
employment  and  that  defendant  was  negligent  in  failing  to  warn  him 
of  its  dangers  and  how  to  avoid  them,  therefore,  under  plaintiff's 
pleading,  in  order  for  defendant  to  have  been  guilty  of  negligence 
in  failing  to  warn  plaintiff  of  the  danger  of  operating  this  machine, 
it  must  have  actually  known,  or  in  the  exercise  of  ordinary  care 
should  have  known,  that  said  defects  existed  and  failed  to  warn  plain- 
tiff thereof;  whereas,  this  charge  bases  the  negligence  of  defendant 
on  its  failure  to  use  ordinary  care  to  warn  plaintiff  of  the  perils  of 
operating  the  saw,  regardless  of  whether  it  knew,  or  in  the  exercise 
of  ordinary  care  should  have  known,  of  such  defects  or  not/' 

The  petition  does  contain  allegation  of  dangers  in  the  use  of  the 
saw  connected  with  certain  alleged  defects;  that  plaintiff  was  a  minor 
and  inexperienced  in  the  use  of  the  machine,  because  of  which  he 
did  not  know  of  its  said  defects  and  dangers;  that  defendant  by  the 
exercise  of  ordinarv  care  could  and  would  have  known  of  said  defects 
and  dangers  and  could  and  did  know  of  plaintiff's  youth  and  inex- 
perience, and  failed  to  warn  him  of  such  defects  and  dangers.  The 
charge  complained  of  correctly  expressed  rules  of  law  applicable  to 
the  allegations.  The  real  complaint  regarding  it  appears  to  be  that 
the  court  based  the  negligence  of  defendant  on  its  failure  to  use  ordi- 
nary care  to  warn  plaintiff,  without  regard  to  its  knowledge  or  means 
of  knowledge  of  the  existence  of  the  danger.  But  the  latter  part  of 
the  paragraph  where  this  alleged  defect  occurs,  begins  by  saying: 
**In  such  circumstances,"  thereby  incorporating  into  it  what  had  pre- 
ceded, and  making  that  the  basis  of  what  the  latter  part  of  the  in- 
struction says. 

The  fifth  assignment  involves  alleged  error  in  the  eleventh  and 
twelfth  paragraphs  of  the  charge  read  in  connection  with  each  other. 

"On  iiie  other  hand,  if  you  do  not  believe  from  the  evidence  that 
plaintiff  was  injured  at  the  time  and  place  and  substantially  in  the 
manner  alleged;  or  do  not  believe  that  the  guide  to  the  rip  saw  got 
out  of  square  on  account  of  lost  motion  in  the  slot  or  groove  in  which 
the  guide  as  attached  was  operated;  or  do  not  believe  that  such  con- 
dition of  said  guide,  if  it  existed,  caused  the  piece  of  timber  to  catch 
or  bind  in  the  back  teeth  of  the  saw,  producing  the  injuries  complained 
of;  or  do  not  believe  that  said  condition  of  the  guide,  if  it  existed, 
was  negligence  on  the  part  of  the  defendant;  or  do  not  believe  that 
said  condition  of  the  guide  was  the  ^proximate  cause*  of  plaintiff's 
injuries,  then  in  any,  each  or  all  of  said  alternative  events  you  will 
find  for  the  defendant,  unless  you  find  for  plaintiff  under  the  instruc- 
tions submitted  to  you  in  the  next  and  following  paragraph  of  this 
charge.'* 

'If  you  believe  from  a  preponderance  of  the  evidence  the  follow- 
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ing  group  of  facts  and  each  and  all  of  them,  to  wit,  that  said  plain- 
tiff was  injured  substantially  in  the  manner  alleged;  and  that  he  was 
inexperienced  in  the  work  at  which  he  was  hurt;  and  ignorant  of  its 
perils,  if  such  there  were,  and  how  to  avoid  them;  and  that  the  de- 
fendants authorized  agent  knew,  or  in  the  exercise  of  ordinary  care 
ought  to  have  known,  same  were  unknown  to  plaintiff;  and  thai  such 
perils,  if  any,  and  the  means  of  avoiding  them  would  not  be  obvious 
to  an  inexperienced  person  of  ordinary  intelligence  without  instruc- 
tion or  information;  and  that  defendant's  authorized  agent,  in  pu«t- 
ting  plaintiff  to  work  at  the  rip  saw  where  he  was  hurt,  failed  to  in- 
struct or  inform  him  so  as  to  enable  him  to  comprehend  the  particular 
perils,  if  such  there  were,  in  operating  and  feeding  said  machine ;  and 
that  such  failure  so  to  instruct  or  inform  plaintiff,  if  any,  was  a 
want  of  'ordinary  care'  on  the  part  of  such  agent  of  defendant,  as 
before  defined,  and  that  but  for  the  want  of  such  ordinary  care  plain- 
tiff would  not  have  undertaken  to  do  said  work  in  the  manner  he 
did  and  would  have  avoided  the  injury,  then  you  will  find  your  ver- 
dict for  plaintiff,  unless  you  further  find  from  the  evidence  that 
plaintiff  assumed  said  risks,  or  that  he  was  guilty  of  contributory 
negligence.'^ 

Appellant  has  two  propositions,  in  substance:  First,  that  the 
eleventh  para^aph  taken  in  connection  with  the  twelfth,  to  which  it 
refers,  authorized  the  jury  to  find  for  plaintiff  upon  a  state  of  facts 
and  upon  grounds  wholly  independent  and  different  from  those  set 
up;  in  other  words,  authorized  a  recovery  upon  a  different  case  from 
that  sued  on.  In  support  of  this  proposition  appellant  says  that  there 
was  no  allegation  that  the  rip  saw  was  a  dangerous  machine,  nor  that 
any  perils  were  involved  in  its  use  apart  from  the  defects  alleged,  nor 
that  defendant's  agent  failed  to  instruct  plaintiff  how  to  operate  it 
and  to  warn  him  of  its  dangers.  That  plaintiff's  case,  as  alleged,  was 
negligence  of  defendant  in  permitting  the  defects  in  the  machine,  and 
failing  to  warn  him  of  such  defects  and  the  danger  connected  with 
such  defects,  and  that  plaintiff  by  reason  of  his  youth  and  inexperi- 
ence was  not  aware  of  such  defects  and  their  dangers,  but  defendant 
knew  or  should  have  known  of  them  and  of  plaintiff's  youth  and 
inexperience  and  was  negligent  in  failing  to  warn  him  in  respect 
thereto.  In  other  words,  the  point  which  appellant  makes  is  that 
there  being  no  allegation  that  the  operation  of  a  rip  saw  machine  is 
in  itself  a  dangerous  employment,  it  was  error  to  allow  any  recovery 
upon  the  theory  of  failure  to  warn  plaintiff  in  case  the  jury  should 
have  found  for  defendant  under  the  eleventh  paragraph.  This  goes 
upon  the  idea  that  if  there  was  no  negligence  of  defendant  in  refer- 
ence to  the  construction  of  the  machine,  there  was  no  liability  claimed 
under  plaintiff's  pleading,  because  the  dangers  referred  to  in  the  peti- 
tion were  solely  those  arising  from  defects  in  the  machine. 

The  petition,  after  alleging  the  defects  in  the  m'achine,  contained 
these  allegations  concerning  negligence  in  regard  to  warning  plaintiff: 
"That  the  defendants  and  each  of  them,  their  agents,  servants  and  em- 
ployes, respectively,  failed  and  omitted  to  use  ordinary  care  to  warn 
plaintiff  of  the  defects  in  said  rip  saw  and  the  dangers  thereof  and 
bow  to  avoid  them;  that  by  reason  of  his  youth   and  inexperience, 
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plaintiff  did  not  know  of  said  defects  and  of  their  dangers,  but  the 
defendants^  their  agents,  servants  and  employes,  respectively,  by  the 
exercise  of  ordinary  care  could  and  would  have  known  of  said  defects 
and  their  dangers,  and  could  and  did  know  of  the  youth  of  plaintiff 
and  of  his  inexperience/^  The  petition  did  not  state  a  case  for  re- 
covery upon  the  theory  that  the  operating  of  a  rip  saw  machine  was 
dangerous  and  that  defendant  was  negligent  in  not  instruoting  or 
warning  the  boy  when  he  was  put  to  work  upon  it  in  respect  to 
dangers  ordinarily  involved  in  its  use.  The  only  danger  alleged  was 
that  attending  certain  specified  defects  therein.  It  appears  that  {he 
only  alleged  defect  of  which  there  was  proof  was  the  one  that  th^ 
guide  to  the  rip  saw  was  out  of  square  on  account  of  lost  motion 
in  the  slot  or  groove  in  which  the  guide  operated.  This  appears  from 
a  later  paragraph  of  the  charge  which  eliminated  all  the  other  al- 
leged defects. 

Now,  in  the  eleventh  paragraph  above  quoted,  it  will  be  seen  that 
the  jury  were  told  to  find  for  defendant  if  they  did  not  believe  that 
the  guide  to  the  rip  saw  got  out  of  square  on  account  of  lost  motion 
in  the  slot  or  groove  in  which  the  guide,  as  attached,  was  operated. 
If  the  jury  found  this  to  be  the  fact,  we  think  it  should  have  been 
the  end  of  the  case  as  the  same  was  pleaded  by  plaintiff,  for  the  reason 
that  the  only  danger  alleged  and  proved  by  plaintiff,  and  the  only 
negligence  alleged  by  him  were  those  which  had  reference  to  such 
defect.  Yet  under  the  twelfth  instruction  the  jury  were  authorized 
to  go  ahead  and  find  for  plaintiff  upon  the  theory  of  peril  incident  to 
the  operation  of  the  machine  and  the  duty  to  warn  in  respect  thereto. 

It  is  claimed  that  the  error  committed  in  said  paragraphs  was  in- 
vited, because  defendant  at  the  trial  proceeded  upon  the  theory  that 
the  court  did,  that  a  case  was  stated  of  negligence  in  not  warning 
plaintiff  of  the  general  danger  incident  to  the  use  of  a  dangerous 
machine,  and  asked  charges  which  would  have  been  applicable  upon 
that  theory.  If  the  court  was  led  into  the  error  by  such  requests,  or 
they  contributed  to  it,  we  think  that  defendant  would  not  be  heard  to 
ask  a  reversal  on  such  ground  of  a  verdict  which  might  after  all 
have  been  found  on  the  theory  that  was  properly  involved.  (Donk 
Bros.  V.  Stroetter,  82  N.  E.,  251;  St.  Louis  S.  W.  By.  v.  Matthews, 
34  Texas  Civ.  App.,  305;  Ellis  v.  Marshall,  41  Texas  Civ.  App.,  501.) 
Defendant  requested  a  number  of  charges,  all  of  which  were  marked 
refused.  Upon  the  first  one  is  written  **Befused  because  in  so  far  as 
it  is  correct  it  is  covered  by  the  general  charge,  and  the  reason  will 
be  taken  as. applying  to  all  charges  refused.''  This  might  be  taken 
to  indicate  that  they  were  requested  after  the  court  had  prepared  its 
chaise.  (Western  U.  Tel.  Co.  v.  Bowen,  97  Texas,  623.)  But  there 
is  unmistakable  evidence  that  all  the  special  charges  which  were  num- 
bered one  to  ten  consecutively  were  asked  before  the  court  had  finished 
the  preparation  of  its  charge,  in  the  fact  that  five  of  them  are  found 
incorporated  in  the  charge  precisely  in  the  terms  asked,  and  the  nature 
and  wording  of  some  of  them  are  such  that  it  is  inconceivable,  but 
tiiat  the  court  placed  them  in  the  charge  in  response  to  the  requests. 
Not  only  this,  but  we  find  that  while  the  petition  carefully  construed 
does  not  allege  that  there  were  dangers  incident  to  the  operation  of 
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Buch  a  machine,  as  a  dangerous  machine,  the  defendant  pleaded  to 
such  a  case  as  follows:  *'And  for  further  plea  and  answer  the  defend- 
ants aver  that  plaintiff  is  not  entitled  to  recover  for  the  alleged  in- 
juries to  the  said  Jacob  Geiger  for  the  reason  that  the  same  resulted 
from  risks  and  dangers  which  were  incident  to  the  service  in  which 
plaintiff  voluntarily  engaged  as  an  employe,"  etc.  Thus,  we  see  that 
defendant  construed  the'  petition  as  embodying  the  issue.  It  appears, 
therefore,  from  its  pleading,  that  defendant  itself  considered  that  the 
issue  of  dangers  ordinarily  incident  to  the  operation  of  such  machine, 
apart  from  defects,  was  involved,  and  upon  the  idea  that  this  was  so, 
tried  the  case  and  asked  instructions,  which  were  not  relevant  except 
on  such  theory.     (Bragg  v.  Metropolitan  St.  By.  Co.,  91  S.  W.,  534.) 

Requested  charge  No.  2  stated:  "If  you  believe  from  the  evidence 
that  the  danger  from  operating  the  saw  upon  which  plaintiff  got  hurt 
was  patent  and  obvious  to  a  person  of  plaintiff's  age,  experience  and 
understanding,  .  .  .  then  no  duty  devolved  upon  defendant  to 
give  any  warning  to  plaintiff  of  such  danger,  and  on  the  allegation 
of  failure  to  warn  and  instruct  plaintiff  of  such  danger  you  will  find 
for  the  defendants.''  The  danger  which  this  charge  had  reference  to 
was  not  the  danger  growing  out  of  the  defects,  but  those  generally 
incident  to  operating  the  saw. 

Requested  charge  No.  4  states:  *Tou  are  charged  that  if  it  was 
a  fact  that  the  circular  saw  with  wlhich  plaiu-tiff  was  injured  was  a 
piece  of  dangerous  machinery  and  likely  to  injure  anyone  coming  in 
contact  with  it  •  .  .  then  he  can  not  recover  for  his  injuries  sus- 
tained by  coming  in  contact  with  this  saw  .  .  .  and  under  such 
circumstances  your  verdict  should  be  for  the  defendant.''  This  charge 
refers  to  the  machine  as  a  dangerous  one,  without  any  reference  to 
defects  and  authorized  a  verdict  for  the  defendant  upon  that  theory. 

Requested  charge  No.  6  was  based  upon  the  same  theory  of  dan- 
gerous machine,  of  danger  connected  with  the  employment  and  failure 
to  warn  in  reference  thereto.  These  charges  all  went  bodily  into  the 
main  charge,  and  it  seems  to  us  that  appellant  can  not  complain  that 
the  court's  charge  dealt  with  the  case  and  submitted  it  upon  that 
theory.  The  adoption  by  the  court  of  that  as  one  of  the  theories  in 
the  case,  appears  to  have  been  contributed  to,  if  not  caused,  by  the 
defendant,  and,  as  already  stated,  having  participated  in  introducing 
an  improper  issue,  it  ought  not  to  be  heard  to  say  that  the  verdict 
which  could  stand  and  may  have  been  found  upon  another  proper 
issue  should  be,  for  that  reason,  set  aside. 

There  is  no  merit  in  the  second  proposition  under  the  fifth  assign- 
ment of  error  if  both  of  said  theories  of  recovery  -are  treated  as  having 
been  in  the  case.  What  has  been  said  disposes  of  the  fifth  and  sixth 
assignments  and  the  first  proposition  under  the  seventh. 

The  seventh  assignment  has  an  additional  proposition,  complaining 
of  the  thirteenth  paragraph  of  the  charge,  which  was  as  follows: 
**0n  the  other  hand,  if  you  do  not  believe  that  plaintiff  was  inex- 
perienced in  the  work  in  which  he  was  engaged  at  said  rip  saw,  and 
was  ignorant  of  the  particular  perils  of  such  service,  if  such  there 
were,  and  how  to  avoid  them;  or  do  not  believe  that  the  defendant's 
authorized  agent  knew  that  such  perils,  if  they  existed,  were  unknown 
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to  plaintiff,  or  ought  to  have  been  known  to  him  by  the  exercise  of 
ordinary  care;  or  to  not  believe  thsA  such  agent  failed  to  use  *ordi- 
nary  care'  in  not  instructing  or  informing  him  of  such  perils  and 
how  to  avoid  them,  if  you  find  he  did  not  warn  or  instruct  him;  or 
do  not  believe  that  but  for  such  failure,  if  any,  the  injuries  complained 
of  would  not  have  happened,  then  in  any,  each  or  all  of  said  alterna- 
tive events  you  will  find  for  the  defendant,  unless  you  find  for  the 
plaintiff  under  instructions  submitted  to  you  in  the  first  group  of 
facts/' 

The  tenth  paragraph  of  the  charge,  the  one  to  which  the  above  re- 
fers, reads  as  follows:  **If  you  believe  from  a  preponderance  of  the 
evidence  the  following  group  of  facts,  and  each  and  all  of  them^  to 
wit,  that  plainftiff  Jacob  Geiger  was  injured  at  the  time  and  place 
and  substantiully  in  the  manner  as  alleged,  and  that  the  guide  to 
the  rip  saw  at  which  he  was  working  got  oxxt  of  square  on  account  of 
lost  motion  in  the  slot  or  groove  in  which  the  rod  to  which  the  guide 
was  attached  was  operated,  and  that  this  caused  the  piece  of  timber 
to  catch  and  bind  in  the  back  teeth  of  the  saw,  producing  injuries  as 
alleged,  and  that  permitting  the  guide  to  be  and  remain  in  said  con- 
dition, if  you  so  find,  was  'negligence'  on  the  part  of  the  defendant, 
Texas  &  New  Orleans  Bailroad  Company,  and  that  said  negligence, 
if  any,  was  the  proximate  cause  of  plaintiff's  injury,  then  you  will 
find  for  the  plaintiff,  unless  you  further  find  from  the  evidence  that 
plaintiff  assumed  the  risks,  or  that  he  was  guilty  of  'contributory  neg* 
ligence'  in  some  respect  as  alleged  in  defendant's  answer." 

The  point  is  that  these  charges,  read  together,  told  the  jury  that 
although  plaintiff  was  experienced  in  the  use  of  the^achine  and  knew 
the  particular  perils  connected  with  it,  and  although  defendant  was 
not  guilty  of  negligence  in  not  warning  and  instructing  him  concern- 
ing its  perils,  still  defendant  would  be  liable,  according  to  the  tenth 
paragraph,  if  lost  motion  was  in  the  guide  and  defendant  had  been 
negligent  in  permitting  such  lost  motion,  and  such  negligence  was 
the  proximate  cause  of  plaintiff's  injury. 

We  see  no  conflict  in  them.  Plaintiff  may  have  been  experienced 
in  the  use  of  such  machine  and  may  have  known  the  dangers  incident 
to  its  operation,  in  fact  he  might  have  been  a  mature  man  and  familiar 
with  such  dangers  and  may  have  needed  no  instruction  on  the  subject, 
yet  it  would  not  follow  that  he  could  not  recover.  Any  servant  is 
entitled  to  recover  for  damages  arising  from  defects  in  machinery  given 
him  to  use  if  the  presence  of  the  defect  is  due  to  the  master's  negli- 
dence  and  it  is  tiie  proximate  cause  of  the  injury,  conditioned,"  of 
course,  as  charge  No.  10  states,  that  it  was  not  an  assumed  risk,  or 
not  due  to  contributory  negligence.  The  charge  No.  13  and  charge 
No.  10  treat  of  different  subjects.  The  former  deals  with  the  perils 
incident  to  the  service,  and  the  latter  with  the  peril  due  to  a  certain 
defect.  Under  the  former  the  jury  may  have  seen  fit  to  find  for 
defendant,  but  nevertheless  there  was  sfill  the  other  theory  of  liability 
to  consider. 

The  eighth  assignment  is  overruled  for  the  reason  that  the  refused 
pharge  is  embodied  sufficiently  in  the  charge  given,     The  pin^h  is 
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overruled  because  the  requested  charge  was  erroneous,  as  ignoring  the 
issue  based  on  plaintiff's  yourf;h  and  inexperience. 

The  tenth  is  overruled  because  the  charge  requested  \ras  erroneous 
in  this,  that  it  charged  the  employe  with  the  consequences  of  a  defect 
in  the  machine  of  which  he  knew  *'op  in  the  exercise  of  ordinary  care 
would  have  known.*'  An  employe  is  not  charged  with  knowledge  of 
defects  in  machinery  because  the  exercise  of  ordinary  care  would  dis- 
close them,  as  the  duty  to  exercise  care  to  discover  them  does  not 
rest  upon  him. 

The  eleventh  complains  of  the  refusal  of  the  following  charge: 
'TTou  are  instructed  that  an  employer  is  not  bound  to  furnish  abso- 
lutely safe  machinery  or  appliances  for  the  use  of  his  employes,  but 
all  that  is  required  of  him  is  to  use  ordinary  care  in  providing  safe 
machinery  for  the  employe.  Therefore,  if  you  believe  from  the  evi- 
dence that  the  guide  in  question  had  lost  moiion,  but  that  same  was 
necessary  in  the  operation  of  said  machine,  and  could  not  have  been 
avoided  by  defendants  by  the  use  of  ordinary  care,  then  you  will  find 
for  defendants  on  the  issue  of  their  liability  by  reason  of  said  lost 
motion.'*  The  charge  was  properly  refused  because  it  also  ignored 
the  theory  of  the  youth  and  inexperience  of  plaintiff. 

We  sustain  the  assignment  as  to  excess  in  the  verdict  and  shall 
affirm  the  judgment,  provided  a  remittitur  is  filed  within  seven  days 
of  $4000,  reducing  the  amount  to  $6000,  otherwise  the  judgment  will 
be  reversed  and  ti^e  cause  remanded. 

Affirmed  upon  remiUitur. 

ON   MOTION    FOE   BEHEAEINO. 

The  discussion  of  the  fifth  assignment  of  error  in  this  motion  makes 
e  further  opinion  appropriate.  It  is  earnestly  contended  that  the  an- 
swer and  the  requested  charges  which  are  mentioned  in  the  original 
opinion  under  this  assignment  were  not  interposed  because  defendant 
considered  -that  the  petition  involved  the  theory  of  dangers  ordinarily 
incident  to  'the  operation  of  the  machine  as  a  theory  of  recovery.  But 
on  the  contrary,  that  they  proceeded  upon  the  idea  that  no  such  theory 
of  recovery  existed,  and  the  matter  was  pleaded  as  a  suflBcient  defense 
in  itself,  and  the  charges  were  asked  in  order  to  present  the  defense, 
because  it  can  not  be  denied  that  if  no  case  was  pleaded  by  plaintiff 
involving  dangers  inherent  in  the  use  of  the  machine  as  a  dangerous 
instrument,  he  would  not  be  allowed  to  recover  at  all  upon  that  theory, 
and  defendant  would  h«ave  had  a  good  defense  by  merely  establishing 
that  the  danger  which  led  to  plaintiff's  injury  was  one  incident  to 
the  use  of  a  dangerous  machine.  In  other  words,  if  plaintiff  stated 
DO  case  upon  the  theory  of  dangerous  machine,  he  would  be  defeated 
by  proof  that  his  injury  was  due  to  the  danger  ordinarily  involved 
in  its  use.  Defendant  undoubtedly  had  the  right  to  plead  specially, 
as  it  did,  that  if  plaintiff's  injuries  were  the  result  of  risks  and  dan- 
gers which  were  incident  to  the  operation  of  a  rip  saw,  he  could  not 
recover.  He  also  had  the  right,  in  the  state  of  plaintiff's  pleading,  to 
have  the  court  charge  the  jury  to  find  for  defendant  outright  if 
plaintiff's  injury  was  caused  by  dangers  that  were  incident  to  the  use 
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of  enck  machines,  for  the  simple  reason  that  plaintiif  had  asked  for 
a  recovery  upon  the  theory  that  the  injury  was  caused  by  dangers 
arising  from  defects  in  the  machine. 

But  it  seems  to  us  that  defendant's  charges  Nos.  4  and  6  show 
upon  their  face  ttiat  they  were  not  drawn  with  any  idea  that  if  the 
injury  occurred  by  reason  of  dangers  ordinarily  incident  to  the  use 
of  such  a  machine,  defendaort;  was  ipso  facto  entitled  to  a  verdict. 

The  wording  of  said  two  special  charges,  mentioning  various  con- 
siderations not  at  all  material  to  the  above  theory,  negatives  the  posi- 
tion now  taken  by  counsel.  If  plaintiflf  had  pleaded  that  the  machine, 
without  defects,  was  dangerous,  he  oould  have  recovered  if  there  was 
a  duty  to  warn  plaintiff  and  it  had  not  been  performed.  The  ques- 
tions of  warning,  plaintiff's  intelligence  and  equal  opportunity  of 
knowing,  were  questions  which  would  have  been  material  upon  the 
issue  of  dangers  incident  to  the  use  of  such  a  machine,  if  plaintiflf  had 
pleaded  such  a  case.  However,  as  the  pleading  was,  these  questions 
were  immaterial  if  the  jury  should  have  found  that  the  injury  was 
the  result  of  dangers  incident  to  the  service,  as  distinguished  from 
dangers  arising  from  defects.  All  that  defendant  h-ad  to  do  in  the 
etate  of  the  petition  in  asking  a  charge  appropriate  to  that  theory 
was  to  say  that  if  the  injury  was  caused  by  dangers  incident  to  the 
use  of  such  machines  or  incident  to  the  service  in  which  plaintiff 
was  engaged,  to  find  for  defendant. 

Instead  of  this,  two  of  the  special  charges  which  defendant  now 
claims  referred  only  to  such  theory,  included  mention  of  matters  not 
at  all  material  to  it,  and  which  would  not  have  encumbered  the 
charges  had  counsel  had  the  idea  at  the  time  that  the  mere  fact  that 
the  injury  occurred  from  dangers  inherent  in  the  service,  w^  suflScient 
to  defeat  a  recovery. 

We  think  the  requested  charges  N"os.  4  and  6  as  they  were  framed 
indicate  that  defendant  considered  that  it  was  called  on  to  meet  a 
case  for  recovery  based  upon  dangers  incident  to  the  use  of  a  rip  saw 
machine;  that  it  tried  the  case  and  asked  instructions  upon  that 
theory,  and  that  the  court  probably  was  led  to  consider  and  submit 
the  case  upon  that  theory  by  the  course  pursued  by  counsel  at  the 
trial,  including  counsel  for  the  defendant.  The  motion  calls  attention 
to  the  fact  that  we  have  not  passed  on  assignment  four.  There  was 
no  error  in  the  charge  it  attacks.  The  charge  deals  with  the  ques- 
tion of  negligence  of  defendant  in  permitting  the  guide  to  be  and 
remain  in  a  defective  condition.  The  term  "permitting"  presupposes 
the  idea  of  knowledge.     Motion  overruled. 

Overruled, 

Writ  of  error  refused. 
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Missouri,   Kansas  &  Texas  Railway  Company  of  Texas  v. 

Jas.  a.  Thompson. 

Decided  April   I,   1900. 

1. — ^Action — Statutory  Penalties. 

In  an  action  to  recover  penalties  imposed  by  statute,  plaintiff  can  recover  only 
by  showing  that  the  acts  complained  of  come  within  the  very  terms  of  the 
statute,  and  these  will  not  be  extended  to  embrace  acts  not  covered  by  their 
language,  though  those  acts  be  wrongful. 

2. — Railways — ^DlscriminatioiL — ^Delivery  to  Connecting  Road — ^Routing  by  Ship- 
per. 

The  obligation  imposed  upon  a  railway  by  Article  4574,  Revised  Statutes, 
to  transport  and  deliver  freight  destined  to  any  point  on  a  connecting  line 
without  delay  or  discrimination,  is  complied  with  by  the  physical  delivery  of 
same  to  the  connecting  carrier.  That  in  disregard  of  the  routing  of  such  freight 
by  the  shipper  it  compels  tHe  connecting  line  to  transport  by  a  route  different 
from  that  so  designated,  though  a  default  in  its  duty  at  common  law  to  respect 
the  shippers'  routing,  is  not  a  violation  of  the  statute  or  an  unjust  discrimination 
within  its  terms  and  does  not  subject  it  to  the  statutory  penalties. 

3. — Same — Case  Stated. 

Plaintiff,  a  dealer  at  Taylor  on  the  I.  &  G.  N.  Railroad,  purchased  lumber 
from  mills  at  Willard  on  a  line  of  defendants  road  running  from  Trinity  to 
Colmesneil.  The  sellers  at  his  demand  shipped  it  with  written  directions  to 
deliver  at  Trinity  to  the  I.  &  G.  N.  Railroad  for  transportation  over  its  lines 
from  Trinity  to  Palestine  and  thence  to  Taylor.  Besides  this  route  two  others 
were  available,  each  giving  the  defendant  road  a  larger  proportion  of  the  haul 
and  division  of  the  rate,  which  was  the  same  for  each  of  the  three  routes,  than 
did  the  one  selected  by  the  ship])er.  These  were  by  defendant's  line  to  Trinity, 
thence  by  the  I.  &  G.  N.  to  Houston,  and  by  defendant's  line  to  Taylor,  or  by 
defendant's  road  to  Corrigan,  thence  by  the  H.  E.  &  W.  T.  Ry.  Co.  to  Houston, 
and  from  there  by  defendant  to  Taylor.  By  agreement  between  defendant  and  the 
I.  &  G.  N.,  the  lalter  road  disregarded  the  shipper's  routing  by  Palestine  and,  fol- 
lowing the  directions  of  defendant's  way  bills,  carried  all  such  shipments  to  Hous- 
ton and  delivered  them  there  to  defendant  to  complete  the  transportation.  It  was 
compelled  or  induced  to  do  so  by  defendant's  threat  to  divert  the  shipments  to 
Houston  by  way  of  the  H.  E.  &.  W.  T.  Ry.  if  it  refused.  Held,  that  such  refusal 
by  defendant  to  respect  the  routing  designated  by  the  shipper  was  not  an  unjust 
discrimination  against  him  within  the  meaning  of  article  4574,  Revised  Statutes 
and  did  not  subject  defendant  to  the  penalties  prescribed  for  violating  that  article. 

4. — Carrier — Contract. 

Defendant,  having  refused  to  accede  to  the  contract  to  carry  the  goods  by  the 
route  designated  by  the  shipper,  had  assumed  no  obligation  by  contract  to  forward 
by  such  lines.  The  gist  of  its  offense  was  in  its  requiring  the  connecting  line 
to  transport  by  another  route,  and  this,  though  a  failure  to  perform  its  common 
law  duty,  was  not  an  act  for  which  the  penalties  of  the  statute  against  discrim- 
ination were  imposed.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Stribling,  99  Texas,  319, 
distinguished. 

5. — ^Xandamns — Carrier — Shipper's  Routing. 

Mandamus  will  only  issue  to  compel  the  performance  of  an  existing  legal  duty, 
as  for  a  carrier  to  issue  a  written  bill  of  lading  for  goods  when  required  (Rev! 
IStats.  art.  322).    It  does  not  lie  to  compel  the  issuance  of  a  bill  showing  the 
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routing  desired  hj  the  shipper  or  to  so  bill  the  goods  as  to  deliver  to  a  connecting 
carrier  with  the  goods  such  shipper's  routing  instructions,  there  being  no  such 
legal  duty  resting  on  the  carrier. 


^Anticipating  Duty. 

Mandamus  will  not  lie  to  compel  a  carrier  to  make  a  certain  form  of  contract 
with  respect  to  goods  intended  by  plaintiff  to  be  tendered  to  it  for  transportation 
in  the  future  or  to  carry  out  the  directions  of  the  shipper  as  to  routing  such 
goods,  though  it  has  repeatedly  refused  to  do  so  in  the  past  and  the  shipper 
expects  to  continue  his  shipments  and  demands  for  a  certain  routing  in  the 
future.    The  duty  arises  only  when  the  goods  are  offered  for  transportation. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  Chas.  A.  Wilcox. 

Fiset  &  McClendon  and  D.  K,  Woodward,  Jr.,  for  appellant. 

Cochran  &  Penn,  for  appellee. 

For  briefs  of  counsel  see  the  report  of  this  case  on  writ  of  error  in 
the  Supreme  Court. 

HODGES,  Associate  Justice. — ^This  suit  was  instituted  by  the 
appellee  to  recover  penalties  for  unjust  discrimination  provided  for 
in  art.  4574  of  the  Eevised  Civil  Statutes. 

Findings  of  Fact, — At  the  time  of  filing  this  suit,  and  for  some 
years  prior  thereto,  the  appellee  was  engaged  in  the  business  of  re- 
tailing lumber  at  Taylor,  in  Williamson  County,  Texas.  He  purchased 
a  large  amount  of  his  lumber  from  tlie  Thompson-Tucker  Lumber 
Company  at  its  mills  at  Willard,  a  small  station  situated  on  the  line 
of  the  appellant  railway  company  running  from  Trinity,  in  Trinity 
County,  through  Corrigan,  in  Polk  County,  to  Colmesneil,  in  Tyler 
County.  On  different  dates  between  April  1,  1906,  and  September  5, 
1907,  the  appellee  purchased  of  the  aforesaid  lumber  company  fifty- 
seven  carloads  of  lumber  delivered  f.  o.  b.  the  cars  at  Willard,  for  the 
purpose  of  having  the  same  shipped  to  him  at  Taylor,  and  which  was 
thereafter  so  shipped  and  delivered  on  different  dates  during  that 
period  of  time.  There  were  three  routes  by  which  such  shipments 
could  be  made  from  Willard  to  Taylor;  one  over  the  appellant's  T.  & 
S.  line  to  Trini«ty,  thence  over  the  I.  &  G.  N.  Eailway  to  Houston, 
and  from  there  over  another  line  of  the  appellant's  to  Taylor;  another 
from  Trinity  over  ^he  I.  &  G.  N.  Railway  to  Palestine,  and  thence 
over  the  same  company^s  line  to  Taylor;  still  another  from  Willard 
to  Corrigan,  thence  over  the  Houston,  East  &  West  Texas  Bailway 
to  Houston,  and  from  there  over  the  appellants  line  to  Taylor.  The 
distances  from  Willard  to  Taylor  over  these  respective  routes  were  as 
follows:  Over  the  first  mentioned  278  miles;  the  second,  236  miles; 
and  the  third,  272  miles.  Over  each  route  the  Railroad  Commission 
had  established  a  rate,  which  was  the  same  for  all.  The  appellee  had 
for  some  time  previous  to  the  first  mentioned  date,  and  during  all  of 
the  time  the  shipments  were  made  desired  that  his  lumber  should 
be  carried  over  the  appellant's  line  to  Trinity,  thence  over  the  I.  & 
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G.  N".  Railway  vk  Palestine  to  Taylor,  claiming  that  it  reached  its 
destination  by  that  route  in  a  shorter  time,  and  for  other  personal 
reasons.  Acting  for  him  in  the  method  of  routing  the  shipments, -the 
agent  of  the  Thompson-Tucker  Lumber  Company,  on  the  several  occa- 
sions when  each  of  the  fiftv-seven  cars  of  lumber  were  to  be  delivered 
to  the  appellant  for  shipment,  and  before  they  were  received  by  the 
appellant  at  Willard,  tendered  to  the  appellant's  agents  in  charge  of 
the  trains  upon  which  the  cars  were  to  be  shipped,  duplicate  receipts 
upon  the  following  blank  form: 

'Millard,  Texas 190. . 

Delivered  by 

THOMPSON"  &  TUCKER  LUMBER  COMPANY 
To  M.,  K.  &  T.  R.  R.  Co. 

In  apparent  good  order,  the  articles  named  below,  to  be  delivered  in 

like  good  order,  without  unnecessary  delay. 


To  .. 
At  .. 
Via  .. 
Marks 


As  per  conditions  of  Compan/s  Bill,  of  Lading. 
Lumber. 

Initiah  Car  No. 


•  •> 

•  •■ 


»< 


Conductor. 

Train  No 190/' 

The  blanks  ''To,**  "At"  and  ''Via"  in  each  of  the  fifty-seven  receipts 
were  filled  in  in  pencil  so  as  to  read  "To  order  J.  A.  Thompson,  Taylor, 
Tex.,  c/o  I.  &  0.  N,  By.  Co.  At  Trinity,  Tex,,  for  continuoiLS  trans- 

fortation  by  /.  £  0.  N.  Via  Trinity,  Palestine  and  I.  &  G.  N.  Ry," 
n  the  shipment  of  January  10,  1907,  all  the  words  in  pencil  (italics 
above)  were  erased;  in  twenty-four  of  the  shipments  the  words  "for 
continuous  transportation  by  I.  &  O.  N.  (via)  Trinity,  Palestine  and 
I.  &  G.  N.  Ry/'  were  erased;  and  in  the  balance  the  words  'Trinity, 
Texas,  for  continuous  transportation  by  I.  &  G.  N.''  (via)  "Trinity, 
Palestine  and  I.  &  G.  N.  Ry/'  were  erased. 
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The  bill  of  lading  referred  to  in  the  above  mentioned  receipt  was 
that  found  on  one  of  the  blank  forms  in  general  use  by  the  appellant 
railway  company.  Among  other  provisions,  that  form  contains  an  un- 
dertaking on  the  part  of  the  appellant  to  deliver  the  freight  at  the 
point  of  destination  if  that  point  is  on  its  line;  if  not,  then  to  de- 
liver to  its  next  connecting  carrier,  and  also  a  provision  limiting  its 
liability  for  damages  to  that  which  occurs  upon  its  own  line. 

There  was  no  local  agent  at  Willard,  and  the  bills  of  lading,  or  re- 
ceipts, as  they  were  called,  were  signed  by  the  conductors  in  charge 
of  the  trains.  The  receipts  were  usually  tendered  by  an  agent  of  the 
lumber  company  called  the  "shipping  clerk.*'  This  clerk  was  not 
present  upon  all  of  the  occasions  when  the  cars  and  receipts  were  ten- 
dered to  the  appellant  for  transportation.  In  most  of  the  instances, 
whether  present  or  not,  a  note  was  attached  to  the  duplicate  receipts 
left  for  the  conductor  to  sign,  in  which  he  was  requested  that  unless 
he  would  handle  the  cars  according  to  the  routing  instructions  given 
in  the  receipts  not  to  imdertake  to  handle  them  at  all.  The  officials 
in  charge  of  the  management  and  control  of  the  appellant's  line  were 
well  aware  of  the  desire  of  the  appellee  that  the  cars  containing  his 
lumber  should  be  routed  by  way  of  Trinity  and  Palestine  over  the  I. 
&  O.  N".  Bailway  to  Taylor;  and  the  agents  of  the  lumber  company, 
at  the  time  they  tendered  the  duplicate  receipts  above  referred  to,  in 
addition  to  the  note  attached,  verbally  requested  that  those  wishes  be 
carried  out.  The  conductors,  however,  acting  under  orders  from  their 
superiors,  disregarded  those  instructions,  made  the  erasures  before 
mentioned,  and  after  doing  so  signed  the  receipts  and  delivered  them 
to  the  shipping  clerk  of  the  lumber  company  if  he  was  present,  and  if 
not,  left  them  where  they  could  be  obtained  by  him  upon  his  return, 
and  then  would  take  charge  of  the  car,  transport  it  to  Trinity  and  there 
deliver  it  to  the  I.  &  6.  N.  Bailway  Company,  accompanied  by  a  way- 
bill providing  for  its  carriage  to  Houston,  and  there  to  be  delivered 
again  to  the  appellant  for  shipment  to  Taylor. 

The  court  found  that  the  appellee  accepted  those  receipts  as  signed 
after  the  erasures  showing  the  routing  via  Palestine  had  been  made, 
and  allowed  the  appellant  to  take  charge  of  the  cars  of  lumber  with 
no  routings  except  those  remaining  upon  the  receipts  as  shown.  The 
testimony  is  sufficient  to  show  that  the  desire  of  the  appellee  to  have 
his  cars  containing  the  lumber  shipped  from  Willard  to  Taylor  routed 
by  way  of  Palestine  over  the  I.  &  G.  N".  Eailway,  while  well  known  to 
the  appellant  and  the  officials  in  charge  of  that  department  of  its 
business,  had  been  uniformly  disregarded,  and  all  of  the  fifty-seven 
cars  were  routed  by  way  of  Trinity  and  Houston  and  thence  over  the 
appellant's  main  line  to  Taylor.  The  reason  given  by  the  appellant's 
general  freight  agent  was  that  he  desired  his  company  to  get  the  bene- 
fit of  the  long  haul  from  Houston  to  IViylor,  which  it  would  not  do 
if  the  routing  was  by  way  of  Palestine  over  the  I.  &  G.  N".  Railway. 
At  the  time  these  shipments  were  made  there  was  in  eflPect  between  the 
appellant  and  the  I.  &  G.  N.  Bailway  Company  a  traffic  agreement 
by  which  it  was  understood  between  the  two  companies  that  all  freight 
originating  on  the  appellant's  T.  &  S.  branch  and  destined  to  points 
on  or  over  appellant^s  Vine  south  of  Waco  should  be  carried  by  way  of 
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Houflton.  This  traffic  agreement  was  then  on  file  with  the  Eailroad 
Oommission,  but  there  was  no  other  evidence  of  whether  or  not  it 
had  been  approved  by  the  Commission. 

Sometime  previous  to  the  date  of  any  of  the  shipments  here  imder 
consideration  there  had  arisen  between  the  appellant  and  the  appellee 
a  similar  controversy  concerning  the  routing  of  his  lumber  from  Wil- 
lard  to  Taylor.  This  controversy  ultimately  resulted  in  a  suit  by  ap- 
pellee for  the  statutory  penalties,  but  the  litigation  was  settled  by 
compromise.  During  the  time  of  that  controversy  the  general  freight 
agent  of  the  appellant  had  informed  the  freight  agent  of  the  I.  &  O. 
N.  Railway  Company  that  if  the  latter  company  did  not  respect  appel- 
lant's routing  of  shipments  originating  at  Willard  destined  to  Taylor 
by  way  of  Houston,  all  of  the  freight  originating  at  Willard  would  be 
carried  by  way  of  Corrigan  over  the  H.  E.  &  W.  T.  Railway  to  Hous- 
ton} thus  diverting  that  traffic  from  the  I.  &  G.  N".  Railway  Company. 
By  reason  of  this  threatened  diversion  of  the  traffic  the  I.  &  G.  N. 
Railway  Company  thereafter  followed  the  routing  indicated  in  the 
waybills  delivered  to  it  by  the  appellant  company.  The  refusal  of  the 
appellant  to  deliver  the  fifty-seven  cars  of  lumber  to  the  I.  &  G.  N. 
Railway  Company  with  appellee's  routing  instructions  contained  in  the 
receipts  made  out  at  Willard  is  the  basis  of  this  suit. 

Conclusions  of  law. — ^The  petition  is  very  voluminous,  but  avers  the 
facts  substantially  as  stated  above.  From  a  judgment  in  favor  of  the 
appellee  for  penalties  aggregating  $8,550,  and  a  judgment  awarding  a 
writ  of  mandamus  compelling  the  appellant  at  all  times  in  the  future 
when  the  appellee  shall  tender  to  it  on  its  line  of  railway  at  Willard 
any  lumber  in  carload  lots  for  shipment  from  that  point  to  Taylor,  at 
the  freight  rate  established  by  the  Railroad  Commission,  with  direc- 
tions to  appellant  given  at  the  time  of  such  tender  that  the  same  shall 
be  carried  by  it  over  its  line  of  road  to  Trinity  and  there  delivered  to 
the  T.  &  G.  N".  Railway  Company  for  carriage  by  it  by  way  of  Pales- 
tine to  Taylor,  to  receive  such  shipments  so  tendered  and  to  issue  to 
appellee  its  receipt  or  bill  of  lading  therefor,  specifying  the  routing 
thereof  given  by  the  appellee,  and  further  directing  upon  such  receipts 
of  any  such  shipments  from  plaintiff  with  such  directions  and  routing 
instructions,  to  carry  such  shipments  of  lumber  over  its  line  of  railway 
to  Trinity  and  there  deliver  the  same  to  the  International  &  Great 
Northern  Railway  Company,  together  with  the  routing  instructions 
above  referred  to,  this  appeal  is  prosecuted. 

Counsel  for  appellee  thus  states  the  proposition  upon  which  he  re- 
lies for  a  recovery  in  this  case:  'TVe  contend  that  the  instruction 
given  by  the  appellee  in  the  receipt  tendered  by  him  for  each  shipment, 
and  the  instructions  given  by  the  appellee  to  the  appellant  at  the  time 
of  each  shipment  in  addition  to  those  contained  in  the  receipt  ten- 
dered, remain  binding  upon  the  appellant,  notwithstanding  the  era- 
sures by  appellant  of  the  routing  in  the  receipt  tendered,  since  no 
other  routing  was  agreed  to  by  appellee;  and  that  when  the  appellant 
carried  the  shipment  to  Trinity  and  there  delivered  it  to  the  I.  &  Q. 
N.  Railway  Company,  representing  to  said  company  that  such  ship- 
ment was  routed  by  way  of  Houston,  and  demanding  of  said  I.  &  Q. 
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N.  Bailway  Company  as  a  condition  upon  which  said  shipment  should 
be  delivered  to  it  that  it  should  carry  the  shipment  to  Houston  and 
there  deliver  it  back  to  appellant,  thus  giving  a  routing  instruction 
different  from  that  given  by  the  appellee  and  imposing  upon  the  I.  & 
G.  N.  Bailway  Company  a  condition  which  it  had  no  right  to  exact, 
.  .  .  appellant  was  guilty  of  unjust  discrimination.^'  Upon  the 
correctness  of  that  proposition  he  relies  for  an  affirmance  of  this 
judgment. 

Article  4574  of  the  Bevised  Civil  Statutes,  which  defines  the  char- 
acter of  **un]ust  discrimination*'  here  complained  of,  in  subdivision  2 
contains  the  following  provision:  ^^Every  railroad  company  which 
shall  fail  or  refuse,  under  such  regulations  as  may  be  prescribed  by 
the  commission,  to  receive  and  transport  without  delay  or  discrimina- 
tion the  passengers,  tonnage  and  cars,  loaded  or  empty,  of  any  con- 
necting line  of  railroad,  and  every  railroad  which  shall,  under  such 
regulations  as  may  be  prescribed  by  the  commission,  fail  or  refuse  to 
transport  and  deliver  without  delay  or  discrimination  any  passengers, 
tonnage  or  cars,  loaded  or  empty,  destined  to  any  point  on  or  over  the 
line  of  any  connecting  line  of  railroad,  shall  be  deemed  guilty  of  un- 
just discrimination;  provided,  perishable  freights  of  all  kinds  and  live 
stock  shall  have  precedence  of  shipment/'  There  are  other  provisions 
of  the  statute  which  prescribe  the  penalties  that  may  be  recovered  by 
the  aggrieved  party  on  account  of  any  violation  of  those  requirements. 

The  question  then  is:  Did  the  appellant  violate  the  provisions  of 
this  statute  defining  "unjust  discrimination  ?"  By  the  terms  of  the 
article  referred  to  appellant  was  required  to  receive  and  transport 
without  delay  or  discrimination  the  cars  for  any  connecting  carrier, 
and  was  prohibited  from  failing  or  refusing  to  transport  and  deliver 
without  delay  or  discrimination  cars  destined  to  a  point  on  or  over  the 
line  of  any  connecting  carrier.  Under  the  well-established  rule  for  the 
construction  of  penal  statutes,  such  as  that  here  under  consideration, 
the  appellee  would  be  entitled  to  recover  penalties  only  by  showing 
that  tiie  acts  complained  of  come  within  the  very  terms  of  the  statute ; 
and  these  will  not  be  extended  so  as  to  embrace  acts  not  covered  by 
their  language,  although  those  acts  be  wrongful.  San  Antonio  &  A. 
P.  By.  Co.  V.  Stribling,  99  Texas,  319,  89  S.  W.,  963;  Hill  &  Morris 
V.  St.  Louis  S.  W.  By.  Co.,  75  S.  W.,  874 ;  Schloss  v.  Atchison,  T.  & 
S.  P.  By.  Co.,  85  Texas,  601,  22  S.  W.,  1014.  It  is  not  here  insisted 
that  there  was  any  delay  or  discrimination  in  receiving  and  transport- 
ing the  cars  on  the  line  of  the  appellant,  or  that  there  was  any  failure 
or  refusal  to  deliver  the  cars  without  delay  to  the  I.  &  G.  N.  Bailway 
Company,  the  connecting  carrier  in  this  instance.  Unless  we  hold 
that  the  conduct  of  the  appellant  amounted  to  a  violation  of  the  duty 
to  deliver  without  "discrimination,"  no  offense  for  which  a  penalty 
may  be  recovered  is  charged  or  shown.  The  term  "discrimination" 
as  used  in  the  requirement  that  carriers  '^shall  deliver  without  delay 
or  discrimination,"  etc.,  is  only  a  part  of  the  statutory  definition  of 
what  it  takes  to  constitute  ^'unjust  discrimination,"  and  must  be  taken 
in  its  ordinary  acceptation  and  to  mean  a  delivery  without  showing 
any  preference  in  favor  of  or  against  a  shipper  in  the  performance  of 
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any  act  essential  to  the  completion  of  that  service.  It  has  been  held 
that  the  terms  ^'delay'^  and  '^discrimination^'  as  used  in  this  article 
are  convertible^  and  that  discrimination  means  delay.  Gnlf,  G.  &  S.  F. 
By.  Co.  V.  Lone  Star  Saw  Co.,  26  Texas  Civ.  App.,  531,  63  S.  W., 
1025.  The  duty  which  devolved  upon  the  appellant  as  a  common  car- 
rier when  it  received  the  appellee's  cars  of  lumber  destined  to  a  point 
on  another  line  of  railroad  was  to  deliver  the  same  to  its  connecting 
carrier  in  accordance  with  the  statutory  requirements.  The  terms  of 
the  statute  do  not  exact  anything  more  than  that  the  physical  delivery 
of  the  cars  or  freight  shall  be  done  without  delay  or  discrimination. 
When  this  was  done  its  statutory  duty  was  performed.  There  is  no 
complaint  that  this  service  was  performed  in  a  manner  showing  a 
preference  in  favor  of  other  shipments  or  shippers,  or  that  in  the 
physical  handling  of  the  cars  by  the  appellant  the  delivery  was  not 
made  according  to  the  requirements  of  law.  Where,  then,  is  the  of- 
fense ?  The  appellee  contends  that  it  lies  in  the  fact  of  the  appellant's 
giving  a  routing  different  from  that  embodied  in  the  instructions  de« 
livered  to  it  at  the  time  the  freight  was  received  at  Willard;  that  the 
erasures  made  by  the  appellant's  conductors  in  the  receipts  tendered 
them  for  signature  at  the  time  the  cars  were  delivered  did  not  change 
the  legal  el!ect  of  those  instruments,  and  that  the  freight  was  in  fact 
received  routed  via  Palestine  to  Taylor  over  the  I.  ft  G.  N.  Railway 
Company  from  Trinity.  We  may  concede  this  contention  to  be  cor- 
rect; and  may  also  concede  that  the  traffic  agreement  between  the  ap- 
pellant and  the  I.  ft  G.  N.  Railway  Company  by  which  all  freight 
originating  on  that  line  destined  to  points  south  of  Waco  should  be 
carried  by  way  of  Houston,  was  insufficient  to  justify  either  road  in  in- 
sisting on  carrying  these  cars  by  way  of  Houston  over  the  objection  of 
the  appellee.  Still,  this  would  not  constitute  a  statutory  oflfense  on  the 
part  of  the  appellant,  although  it  might  as  to  the  other  carrier.  That 
the  owner  generally  has  the  right  to  designate  the  route  over  which 
his  goods  shall  be  transported  is  well  settled.  Inman  &  Co.  v.  St. 
Louis  S.  W.  Ry.  Co.,  14  Texas  Civ.  App.,  39,  37  S.  W.,  37;  Gulf,  C. 
&  S.  P.  Ry.  Co.  V.  Irvine,  73  S.  W.,  540.  It  may  also  be  admitted 
that  there  is  a  duty  resting  upon  the  receiving  carrier  to  transmit  and  de- 
liver to  its  connecting  carrier  the  routing  instructions  under  which  the 
goods  are  being  transported.  This  duty,  however,  is  one  which  grows  out 
of  the  particular  contract  of  carriage,  or  is  one  imposed  as  the  common 
law  obligation  of  the  carrier,  and  does  not  result  from  a  statutory  require- 
ment. Hence,  no  penalty  can  be  recovered  for  its  breach.  In  the 
Stribling  case,  above  referred  to,  the  Supreme  Court  held  that  while 
it  was  a  wrong  for  the  carrier  to  deny  the  owner  the  right  to  desig- 
nate the  route  his  freight  should  be  carried,  it  was  not  one  for  which 
the  statute  had  provided  a  penalty.  The  statutory  definition  of  '^un- 
just discrimination"  no  more  includes  the  wrongful  conduct  of  refus- 
ing to  deliver  to  the  connecting  carrier  the  routing  instructions  of 
the  owner  than  it  does  the  oflFense  of  refusing  to  permit  the  owner  in 
the  first  instance  to  name  the  route  to  be  taken  by  the  shipment. 
Whatever  the  contract  of  shipment  provides,  whether  verbal  or  writ- 
ten, under  which  the  freight  is  carried,  determines  the  route  and  con- 
nections to  be  observed.    In  this  case  it  can  not  be  said  that  the  ap- 
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pellant  received  the  lumber  for  shipment  via  Palestine  in  the  face  of 
its  positive  and  express  refusal  to  do  so.  Whatever  might  be  implied 
from  its  conduct  in  accepting  the  freight  for  shipment  with  the  no- 
tice not  to  take  the  cars  unless  it  would  handle  them  according  to  the 
routing  instructions  of  the  owner,  is  negatived  by  the  specific  act  of 
the  appellant's  agents  in  each  instance  erasing  a  stipulation  to  that 
effect  from  the  bills  of  lading,  and  in  its  repeated  express  refusals  to 
route  those  cars  by  way  of  Palestine,  as  desired  by  the  appellee.  This 
practice  had  continued  for  such  a  length  of  time  that,  as  one  of  the 
witnesses  stated,  the  demand  for  the  routing  by  way  of  Palestine  be- 
came a  mere  matter  of  form.  It  is  also  in  evidence  that  this  persistent 
refusal  on  the  part  of  the  appellant  antedated  these  shipments  by  sev- 
eral months,  and  had  at  one  time  resulted  in  a  suit  for  penalties  grow- 
ing out  of  shipments  being  diverted  to  the  line  of  the  Houston,  East 
&  West  Texas  Railway.  The  evidence  also  justifies  the  conclusion  that 
the  I.  &  G.  N.  Railway  Company  was  fully  cognizant  of  the  wishes  of 
the  appellee  to  have  his  freight  routed  by  way  of  Palestine,  and  of  the 
controversy  with  appellant,  and  yielded  to  the  demand  of  the  appel- 
lant to  carry  by  way  of  Houston  and  there  re4eliver  solely  on  account 
of  the  fear  of  losing  all  of  the  shipping  from  Willard.  The  court 
found  that  after  the  appellant  had  refused  to  route  the  cars  according 
to  the  wishes  of  the  appellee  he  then  permitted  appellant's  agents  to 
take  the  cars  for  shipment.  If  so,  he  must  have  acquiesced  in  the 
routing  actually  given  by  the  carrier.  The  conclusion  of  counsel  for 
appellee  that  the  erasures  did  not  alter  the  routing  under  which  the 
cars  were  ultimately  carried  is  not  sustained.  When  a  shipper  accepts 
a  bill  of  lading,  with  knowledge  of  its  contents,  it  becomes  binding 
upon  him.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Batte,  94  S.  W.,  345 ;  1  Hutch, 
oa  Carriers,  section  171.  The  freight  was  promptly  delivered  to  the 
I.  &  G.  N.  Railway  Company;  its  destination  was  Taylor,  a  point  on 
the  line  of  that  road.  Under  the  provisions  of  article  4535  of  the  Re- 
vised Civil  Statutes,  it  became  the  duty  of  the  I.  &  G.  N.  Railway  Com- 
pany, upon  the  receipt  of  the  freight  destined  for  that  point,  to  trans- 
port it  over  its  line  to  its  destination,  unless  the  party  having  a  right 
to  do  so  had  routed  it  otherwise.  The  gist  of  the  ofl^ending  committed 
by  the  appellant,  therefore,  seems  to  consist  not  in  failing  or  refusing 
to  deliver  the  freight  to  its  connecting  carrier  without  delay  or  dis- 
crimination, but  in  exacting  from  the  latter  as  a  condition  upon  which 
it  should  receive  the  freight  that  the  same  should  be  transported  over 
a  different  route  from  that  selected  by  the  owner.  Pushing  this  con- 
tention to  its  ultimate  analysis,  it  amounts  simply  to  a  charge  that 
the  appellant  wrongfully  induced  the  I.  &  G.  N".  Railway  Company, 
its  connecting  carrier,  to  violate  its  statutory  duty,  and  forced  that 
road  to  carry  the  freight  over  a  different  route  and  deliver  to  a  dif- 
ferent connection  from  that  demanded  by  the  owner.  No  penalty  is 
provided  by  statute  for  such  conduct  as  that  charged  against  the  ap- 
pellant, even  though  it  may  be  violative  of  the  shipper's  rights.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Stribling,  supra. 

Counsel  for  appellee  insists  that  the  Stribling  case  above  referred 
to  supports  their  contention  in  this  suit.  We  do  not  think  the  analogy 
between  the  facts  of  that  case  and  those  here  involved  is  6u£5ciently 
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strong  to  make  the  ruling  there  in  all  respects  decisive  of  this.  In 
that  case  the  controversy  arose  between  the  S.  A.  &  A.  P.  Railway 
Company  and  the  plaintiff  in  the  suit  regarding  the  shipment  of  four 
carloads  of  hogs  from  Kerrville  to  Graphite.  The  above-named  rail- 
road company  was  the  initial  carrier,  and  refused  to  route  the  cars  ac- 
cording to  the  wishes  of  the  shipper.  The  latter  desired  them  carried 
over  the  road  of  the  defendant  in  the  suit  to  San  Antonio,  there  de- 
livered to  the  I.  &  G.  N.  Railway  Company  to  be  carried  to  Austin, 
and  from  there  over  the  H.  &  T.  C.  Railway  Company  to  Graphite. 
The  carrier  insisted  upon  routing  them  by  way  of  San  Antonio,  thence 
to  Giddings  over  its  own  road,  there  to  be  delivered  to  the  H.  &  T.  C. 
Railway  Company  to  be  carried  to  their  destination.  Three  of  the 
cars  were  shipped  under  bills  of  lading  signed  by  the  shipper  according 
to  the  route  selected  by  the  carrier.  The  shipper  testified  that  he 
signed  the  bills  without  reading  them,  and  did  not  agree  to  the  rout- 
ing therein  specified.  The  court,  however,  held  that  those  were  the 
contracts  under  which  the  shipments  were  made,  and  that  notwith- 
standing the  shipper  had  the  right  to  select  the  routing  of  his  freight 
in  this  instance,  he  had  in  fact  entered  into  a  contract  which  routed 
them  according  to  the  way  they  were  actually  carried.  In  that  con- 
nection the  court  said:  **The  penalty  is  not  given  for  the  refusal  of 
the  carrier  to  allow  the  owner  of  the  goods  to  select  the  roads  over 
which  they  shall  be  carried,  but  for  the  failure  or  refusal  to  transport 
and  deliver  as  they  are  actually  destined.'*  For  a  refusal  to  receive 
and  transport  freight  in  accordance  with  the  routing  selected  by  the 
owner  there  are  other  remedies  which  may  be  invoked.  For  the  fourth 
car  the  court  held  the  plaintifif  in  the  suit  was  entitled  to  recover  a 
penalty,  for  the  reason  that  the  bill  of  lading  under  which  that  car 
was  shipped  only  bound  the  appellant  company  to  carry  the  freight 
as  far  as  San  Antonio,  specifying  Graphite  as  the  ultimate  destination. 
The  court  held  that  the  initial  carrier  should  have  delivered  this  car 
to  the  I.  &  G.  N.  Railway  Company,  its  connecting  carrier,  at  San 
Antonio;  but  having  failed  to  do  so,  and  insisting  on  carrying  the 
freight  on  to  another  point,  Giddings,  and  there  delivering  it  to  another 
carrier,  it  had  committed  a  violation  of  the  law  requiring  it  to  deliver 
without  delay  or  discrimination  to  its  connecting  carrier.  In  that  case 
there  was  an  actual  failure  and  refusal  to  deliver  to  the  connecting 
carrier  named  in  the  contract  under  which  the  shipment  was  made. 
Here  there  was  an  actual  delivery  to  the  proper  connecting  carrier,  a 
compliance  with  the  very  terms  of  the  statute. 

We  think  both  the  evidence  and  the  pleadings  insufficient  to  support 
a  judgment  for  the  statutory  penalties  sued  for.  We  are  also  of  the 
opinion  that  the  judgment  awarding  a  peremptory  writ  of  mandamus 
was  error.  As  a  basis  for  that  writ  the  appellee  alleges,  in  substance, 
that  he  expects  to  continue  in  the  lumber  business  at  Taylor,  and  ex- 
pects and  intends  to  purchase  in  the  future  large  numbers  of  carloads 
of  lumber  from  the  aforesaid  lumber  company  at  Willard,  and  will 
want  them  carried  over  appellant's  line  to  Trinity,  and  from  that 
point  over  the  I.  &  G.  N".  Railway  by  way  of  Palestine  to  Taylor ;  that 
there  is  no  other  line  of  railroad  running  through  Willard,  and  he  will 
be  compelled  to  make  all  of  his  shipments  over  the  line  of  the  appel* 
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lant  as  the  initial  carrier^  and  that  appellant  refuses  to  allow  him  to 
have  such  shipments  carried  over  the  I.  &  G.  N.  Bailway  by  way  of 
Palestine  to  Taylor,  and  unless  ^restrained  will  continue  such  refusal 
in  the  future,  and  will  continue  to  refuse  to  accept  such  shipments 
from  Willard  to  Taylor  and  to  issue  receipts  therefor  specifying  that 
the  same  shall  be  carried  by  it  to  Trinity  and  there  delivered  to  the 
I.  &  G.  N.  Bailway  Company  for  carriage  by  way  of  Palestine  to  Tay- 
lor, and  will  in  future  deliver  shipments  to  the  I.  &  G.  N.  Bailway 
Company  only  upon  condition  that  the  latter  will  carry  same  to  Hous- 
ton and  there  deliver  said  lumber  back  to  the  appellant;  that  appel- 
lant wOl  in  future  represent  to  the  I.  &  G.  N.  Bailway  Company  that 
all  such  shipments  are  destined  to  go  by  way  of  Houston,  and  will  de- 
liver waybills  to  said  I.  &  G.  N".  Bailway  Company  showing  such  rout- 
ing by  way  of  Houston,  and  will  not,  unless  required  by  order  of  the 
court  to  do  so,  accept  shipments  of  lumber  from  appellee  at  Willard 
and  deliver  same  to  said  I.  &  G.  N".  Bailway  Company  at  Trinity 
with  the  routing  desired  by  appellee,  and  unless  restrained  from  so 
doing  and  required  to  receive  and  transport  in  the  future,  appellee 
will  suffer  great  inconvenience,  annoyance  and  damages,  etc.  In  addi- 
tion to  a  prayer  for  the  penalties,  he  asks  for  a  decree  perpetually  re- 
straining appellant  from  in  any  manner  attempting  to  prevent  appel- 
lee from  securing  his  rights  under  the  law  to  have  such  shipments  of 
lumber  as  he  shall  hereafter  make  from  Willard  to  Taylor  carried 
from  Willard  to  Trinity  by  appellant,  and  thence  over  the  I.  &  G.  N. 
Bailway  via  Palestine  to  Taylor,  when  he  directs  this  to  be  done,  and 
perpetually  restraining  appellant  from  carrying  such  shipments  by 
any  other  route;  and  perpetually  restraining  appellant,  when  such  ship- 
ments are  delivered  by  it  to  the  I.  &  G.  N.  Bailway  Company,  from 
representing  to  that  company  that  such  shipment  is  routed  by  any 
other  way  than  is  directed  by  appellee,  and  also  requiring  appellant, 
when  any  such  shipment  is  tendered  to  it  at  Willard  with  directions 
that  the  same  shall  be  by  it  carried  to  Trinity  and  there  delivered  to 
said  I.  &  G.  N.  Bailway  Company  for  carriage  by  the  latter  to  Taylor 
via  Palestine,  to  receive  such  shipment  and  "issue  its  receipt,  or  bill 
of  lading  therefor,  specifying  the  routing  given  by  the  appellee  requir- 
ing the  delivery  to  the  I.  &  G.  N.  Bailway  Company  with  the  routing 
instructions  given  by  appellee/' 

The  appellee  testified  that  he  expected  to  continue  in  the  lumber 
business  at  Taylor,  and  expected  in  the  future  to  buy  lumber  in  car- 
load lots  in  the  town  of  Willard  and  tender  such  shipments  to  tlie 
defendant  company  at  Willard  with  directions  to  carry  the  same  to 
Trinity  and  there  deliver  to  the  I.  &  G.  N.  Bailway  Company  for 
transportation  by  that  company  by  way  of  Palestine  to  Taylor.  Allen, 
the  general  freight  agent  of  the  appellant  company,  testified  that  he 
had  known  for  the  past  four  or  five  years  that  appellee  wanted  all  of 
his  shipments  carried  to  Trinity  and  there  delivered  to  the  I.  &  G.  N. 
Bailway  Company  and  by  it  carried  to  Palestine,  thence  to  Taylor; 
that  he  had  denied  him  that  right  all  the  time,  and  expected,  unless 
this  court  required  them  to  do  otherwise,  to  continue  to  deny  him  that 
right.  In  response  to  that  portion  of  the  petition  the  court  rendered 
Fubslantially  the  following  judgment:    That  appellant,  its  officers  and 
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agents,  are  required  at  all  times  in  the  future,  when  the  plaintiff 
Thompson  shall  tender  to  it  at  Willard  any  carloads  of  lumber  for 
shipment  to  Taylor  with  directions  that  the  same  shall  be  carried  by 
appellant  over  its  line  to  Trinity  and  there  delivered  to  the  I.  &  G.  N. 
Bailway  Company  for  transportation  by  it  via  Palestine  to  Taylor,  to 
receive  such  shipments  so  tendered  and  "issue  to  plaintiff  its  receipt 
or  bill  of  lading  therefor,  specifying  the  routing  thereof  given  by 
plaintiff;*'  and  further  ordered  appellant,  upon  receipt  of  such  ship- 
ment with  such  directions  for  routing,  to  carry  same  to  Trinity  and 
there  deliver  it  to  the  I.  &  G.  N".  Railway  Company,  "together  with 
the  routing  instructions  relating  thereto  as  given  by  the  plaintiff/' 
It  was  further  ordered  that  the  clerk  issue  "the  proper  writ  of  man- 
damus commanding  observance  by  defendant,  its  oflBcers,  servants, 
agents  and  employes,  of  this  judgment/' 

The  complaint  in  this  appeal  being  directed  against  the  judgment 
rendered  and  not  against  tlie  full  measure  of  what  the  pleader  evi- 
dently sought,  we  may  pass  by  as  unimportant  the  question  of  whether 
or  not  the  judgment  was  responsive  to  the  pleading ;  and  by  indulging 
that  construction  with  which  both  parties  appear  to  be  satisfied,  as- 
sume that  the  prayer  of  the  appellee  was  for  the  very  writ  which  was 
granted.  It  will  be  observed  that  the  judgment  awarding  the  writ 
commands  the  performance  of  two  distinct  services:  (1)  the  giving 
of  a  receipt,  or  bill  of  lading,  specifying  the  routing  given  by  the  ap- 
pellee, and  (2)  the  delivery  of  the  cars  to  the  connecting  carrier,  to- 
gether with  the  routing  instructions  of  appellee.  A  writ  of  mandamus 
will  not  lie  except  to  compel  the  performance  of  an  existing  legal 
duty.  The  writ  itself  can  not  be  the  means  of  imposing  that  duty. 
Arberry  v.  Beavers,  6  Texas,  457;  Screwmen's  Benev.  Ass'n  v.  Ben- 
eon,  76  Texas,  552,  13  S.  W.,  379 ;  Texas  &  M.  Ey.  Co.  v.  Jarvis,  80 
Texas,  467,  15  S.  W.,  1089;  13  Ency.  Plead.  &  Prac,  493,  497.  Ar- 
ticle 322  of  the  Revised  Civil  Statutes  provides  for  the  issuance  of  a 
written  receipt,  or  bill  of  lading,  by  the  carrier  when  demanded, 
'^stating  the  quantity,  character,  order  and  condition  of  the  goods." 
There  is  nothing  in  this  provision  requiring  the  receipt,  or  bill  of 
lading,  to  specify  the  route  over  which  the  owner  may  wish  his  freight 
transported,  and  hence  there  was  no  legal  duty  devolving  upon  the 
agente  of  the  appellant  to  do  what  the  court  here  commanded  them 
to  do  in  making  out  the  bill  of  lading.  That  portion  of  the  judgment 
was  wholly  unwarranted  by  the  statute.  There  appears  not  to  be  any 
common  law  duty  imposed  upon  the  carrier  to  issue  a  written  bill  of 
lading.  Johnson  v.  Stoddard,  100  Mass.,  306;  4  Elliott  on  Railroads, 
section  1415.  As  to  the  second  provision  of  this  order,  we  know  of  no 
statutory  requirement  imposing  upon  the  carrier  the  duty  of  deliver- 
ing to  the  connecting  line  the  routing  instructions  of  the  owner  or 
shipper.  It  is  doubtless  its  common  law  duty,  when  delivering  a 
through  shipment  to  a  connecting  carrier,  to  also  deliver  a  waybill  or 
the  routing  instructions  under  which  the  shipment  is  to  be  made.  4 
Elliott  on  Railroads,  sections  1432,  1440.  Louisville  &  N".  Rv.  Co.  v. 
Central  Stock  Yards  Co.,  97  S.  W.,  787.  This  duty,  however,  would 
be  discharged  by  the  performance  of  service  less  than  that  which  the 
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court  required  in  this  case,  and  it  is  not  necessary  for  us  to  discuss 
the  full  extent  of  this  common  law  requirement. 

There  are  other  reasons  which  we  think  are  conclusive  against  the 
right  of  the  appellee  to  the  writ  here  granted.  Before  mandamus  can 
be  made  available  the  party  seeking  it  must  show  an  existing  legal 
right  to  the  service  demanded,  a  corresponding  duty  on  the  part  of 
the  person  or  corporation  upon  whom  the  demand  is  made,  and  a  de- 
fault in  the  performance  of  that  duty.  No  such  a  state  of  facts  as 
that  is  her©  shown.  The  appellee  testified  that  he  expected  to  con- 
tinue in  the  lumber  business  at  Taylor,  and  expected  in  the  future  to 
buy  lumber  in  carload  lots  at  Willard  and  tender  same  for  shipment  to 
the  appellant  company  with  directions  to  carry  to  Trinity  and  there 
deliver  to  the  I.  &  G.  N".  Eailway  Company  for  transportation  by  that 
company  via  Palestine  to  Taylor.  These  are  the  facts  upon  which  he 
predicates  his  right  for  the  protection  of  which  he  sought  the  issu- 
ance of  the  writ.  This,  we  think,  is  but  the  assertion  of  an  abstract 
right  of  which  he  intends  in  the  future  to  avail  himself,  and  without 
indicating  at  what  time  in  the  future  he  expects  to  make  these  demands 
upon  the  agents  of  the  appellant.  Admitting,  for  the  purposes  of  tliis 
discussion,  that  the  appellant  has  indicated  a  purpose  to  continue  in 
future  to  refuse  to  route  such  shipments  in  accordance  with  the  wishes  of 
the  appellee,  this  could  be  considered  as  no  more  than  a  declaration  con- 
cerning a  future  action  or  policy  of  the  company.  It  was  not  the 
breach  of  an  existing  concrete  duty  which  it  was  then  called  upon  to 
perform.  No  person  can  be  compelled  by  mandamus  to  render  a  par- 
ticular service  till  he  had  been  given  at  least  an  opportunity  to  per- 
form it,  nor  can  another  claim  that  he  has  been  deprived  of  a  service 
till  he  has  placed  himself  in  a  situation  to  make  an  immediate  demand 
for  its  performance.  The  writ  will  not  issue  to  protect  an  anticipated 
omssion  of  duty,  but  it  must  appear  that  there  has  been  actual  default 
of  a  clear  legal  duty  then  due  at  the  hands  of  the  party  against  whom 
the  relief  is  sought.  Northwestern  Warehouse  Co.  v.  Oregon  K.  & 
Nav.  Co.,  32  Wash.,  218,  73  Pac,  389;  High  on  Extraordinary  Ijegal 
Bemedies  (3d  ed.),  section  12.  How  can  it  be  said  that  the  appellee 
was  deprived  of  the  service  which  he  here  seeks  to  have  performed,  un- 
til those  conditions  have  arisen  when  he  had  a  right  to  their  perform- 
ance, or  how  can  it  be  said  that  the  appellant  was  in  default,  until  it 
was  placed  in  the  attitude  where  it  might  have  actually  performed  the 
service  demanded  at  its  hands  and  then  refused? 

We  do  not  wish  to  be  understood  as  holding  that  upon  a  proper 
showing  the  performance  of  the  duties  here  referred  to  could  be  en- 
forced through  mandamus.  That  question  is  not  here  decided.  Thomp- 
son having  failed  to  say  when  he  intended  to  make  his  shipments, 
Allen's  declarations  as  to  what  ho  would  do  when  shipments  were  ten- 
dered is  nothing  more  than  a  threat  upon  his  part  to  refuse  to  do  what 
may  or  may  not  be  demanded  of  appellant  at  an  indefinite  time  in  the 
future.  The  judgment  of  the  District  Court  will  therefore  be  re- 
versed and  judgment  here  rendered  in  favor  of  the  appellant. 

Reversed  and  rendered. 

Writ  of  error  was  granted  in  this  case  by  the  Supreme  Court  and 
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on  hearing  there  the  judgment  of  the  Court  of  Civil  Appeals  was  re- 
versed and  that  of  the  District  Court  affirmed.  Thompson  v.  Missouri^ 
K.  &  T.  By.  Co.  of  Texas,  103  Texas,  372. 


Ft.  Worth  &  Bio  Grande  Bailway  Company  et  al.  v.  E.  B.  Day. 

Decided  April   I,   1909. 

1. — ^Xaster  and  Servant — Safety  of  Machinery — Vw  for  Purpose  not  Intended. 

Where  an  appliance  becomes  customarily  used  by  employees  for  a  purpose 
for  which  it  is  found  convenient  but  for  which  it  was  not  intended,  the  master 
who  knows  and  has  not  prohibited  such  custom  may  be  held  liable  for  negligence 
if  he  fail  to  inspect  and  keep  in  repair  such  appliance  with  reference  to  its 
proper  condition  for  such  use. 

2. — Same — ^Fact — Case. 

A  switchman  attempting  to  get  upon  a  moving  car  4n  the  yards,  the  track 
being  higher  than  the  ground  on  which  he  stood,  grasped  the  ladder  and  placed 
his  foot  on  the  oil  box  of  the  truck  to  step  thence  to  the  stirrup  iron,  below 
the  sill  of  the  car,  which  served  as  the  bottom  step  of  the  ladder  but  which  he 
could  not  reach  otherwise  from  his  position  on  the  ground.  The  wooden  cover 
of  the  oil  box  was  defective  and  gave  way,  throwing  his  foot  under  the  wheel. 
Such  use  of  the  oil  box  of  the  truck  as  a  step  from  which  to  reach  the  ladder 
was  convenient,  was  customary  among  switchmen,  but  the  box  was  not  designed 
for  such  use.  Held  that  the  question  of  negligence  of  the  master  in  failing  to 
to  inspect  and  repair  the  oil  box  cover  with  reference  to  its  adaptation  to  such  use 
was  properly  submitted  to  the  jury  and  a  recovery  by  the  servant  therefor  was 
supported  by  the  evidence. 

8. — Contrlbntory  Negligence. 

A  switchman  was  not  to  be  held  negligent  as  matter  of  law  in  using  the  oil  box 
of  the  truck  as  a  step  from  which  to  get  onto  the  side  ladder  in  boarding  a 
moving  car,  when  the  ladder,  though  safe,  was  too  high  to  be  otherwise  reached 
from  his  position  on  the  ground. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Andrews,  Ball  &  Street  man  and  H.  M,  Chapman,  for  appellants. — 
Where  a  brakeman  uses  an  attachment  to  a  freight  car,  which  attach- 
ment was  never  designed  or  intended  to  be  used  as  a  safety  appliance, 
but  is  used  as  a  matter  of  convenience  by  the  employe  injured  in  its 
use,  the  employer  is  not  liable  for  consequent  injury  to  the  employe 
for  the  reason  that,  having  performed  the  full  measure  of  its  duty  in 
furnishing  safety  appliances  to  the  employe  adequate  for  the  proper 
performance  of  his  duty,  no  duty  rests  upon  it  either  to  inspect  the 
appliance  made  use  of  by  the  employe  or  to  see  that  it  is  free  from 
defects.  Williams  v.  Choctaw,  0.  &  G.  B.  Ry.,  149  Fed.,  104 ;  Cawood 
V.  Chattahoochie  Lbr.  Co.,  54  S.  E.,  944 ;  New  York  C.  &  W.  L.  By. 
V.  Hamlin,  83  N".  E.,  343;  Hutchison  v.  Cohankus  Mfg.  Co.,  112 
S.  W.,  899 ;  8  Current  Law,  pp.  920-21,  note  90. 

When  the  employe  avails  himself  of  the  more  dangerous  way,  and 
is  injured  thereby,  no  liability  is  imposed  on  the  employer.  Beeves  v. 
Galveston,  H.  &-S.  A.  By.,  98  S.  W.,  929. 
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McLean  A  Carlock,  for  appellee. — Owing  to  the  fact  that  by  long 
nfiage  among  switchmen  the  axle  lid  on  cars  had  been  put  to  this  nse 
without  objection  or  remonstrance  or  prohibition  on  the  part  of  rail- 
road companies,  and  the  companies  thereby  having  recognized,  author- 
ized and  adopted  such  use,  said  axle  lids  under  these  circumstances 
became  ipipressed  with  a  secondary  use  and  purpose,  which  the  rail- 
road companies  could  not  ignore  in  dealing  with  their  employes. 
Coates  T.  Boston  &  Maine  By.  Co.  (Mass.),  10  L.  B.  A.,  769;  Dupree, 
Beceiver,  v.  Tamborilla,  27  Texas  Civ.  App.,  603;  Dunn  v.  New  York, 
etc..  By.  Co.,  107  Fed.,  666;  Prosser  v.  The  Montana  Cent.  By.  Co., 
30  L.  B.  A.,  814;  1  Labatt  on  Master  &  Servant,  sees.  28,  27,  26. 

The  fact  that  a  servant  is  injured  because  of  the  way  of  doing  the 
work  selected  by  him,  when  if  he  had  selected  another  way  the  injury 
would  have  been  avoided,  does  not  as  a  matter  of  law  render  him 
guilty  of  contributory  negligence,  the  true  test  being,  whether  he  ex- 
ercised ordinary  care  in  performing  the  work  as  he  did,  and  this  ques- 
tion arises  in  this  case  upon  conflicting  evidence,  making  it  a  proper 
question  for  the  determination  of  the  jury.  Missouri,  K.  &  T.  By. 
Co.  V.  Keefe,  37  Texas  Civ.  App.,  588;  Dupree,  Beceiver,  v.  Tambo- 
rilla, 27  Texas  Civ.  App.,  p.  607 ;  St.  Louis  &  S.  F.  By.  Co.  v.  Vestal, 
86  S.  W.,  790. 

WILLSOX,  Chief  Justice. — ^The  appeal  is  from  a  judgment 
against  appellants  in  favor  of  appellee  for  the  sum  of  $4,000  as  dam- 
ages for  personal  injuries  suffered  by  him  as  the  result,  as  alleged,  of 
negligence  on  the  part  of  appellants. 

From  the  record  it  appears  that  appellee  received  the  injuries  com- 
plained of  while  in  appellants'  service  as  a  switchman  in  their  yards 
in  Fort  Worth,  at  about  ten  o'clock  of  the  morning  of  April  19,  1908. 
At  the  time  he  was  injured,  in  the  discharge  of  his  duties  as  appel- 
lants' switchman,  he  was  attempting  to  mount  a  box  car  moving  at  a 
speed  of  six  or  eight  miles  an  hour.  The  car  was  a  "foreign  car" — 
that  is,  it  did  not  belong  to  appellants.  It  had  been  in  their  charge 
only  about  two  days.  It  had  a  ladder  or  steps  on  its  side  and  near 
one  of  its  ends.  The  bottom  round  of  the  ladder,  called  the  "sill  step/' 
extended  twelve  or  fourteen  inches  below  the  sill  of  the  car,  or  about 
fourteen  inches  above  and  twelve  inches  towards  the  end  of  the  car 
from  the  oil-box  of  the  axle  of  the  car.  The  oil-box  referred  to  was 
about  eighteen  inches  above  the  top  of  the  rail  of  the  track.  It  was 
provided  with  a  wooden  lid.  At  the  point  where  the  accident  occurred 
the  ground  on  the  side  of  the  car  where  appellee  attempted  to  mount 
it  was  about  fourteen  inches  lower  than  the  top  of  the  rail.  In  at- 
tempting to  mount  the  car  appellee  grasped  the  lower  round  of  the 
ladder  with  his  hands  and  placed  his  left  foot  against  the  lid  of  the 
oil-box,  intending  to  throw  his  right  foot  on  to  the  "sill  step."  Be- 
cause the  wooden  lid  of  the  oil-box  was  rotten,  and  therefore  broke  or 
slipped  in  its  place  when  appellee  threw  his  foot  against  it,  his  foot 
slipped  from  it,  causing  his  right  foot  to  miss  the  sill  step  and  go 
under  and  in  front  of  the  wheel  of  the  car,  which  ran  over  and  crushed 
it.  It  further  appears  from  the  record  that  appellee  had  had  about 
nine  years'  experience  as  a  switchman,  and  that  as  such  he  had  been 
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in  appellants'  employ  about  five  years,  and  in  their  Fort  Worth  yards 
about  three  months;  that  oil  boxes  like  the  one  he  put  his  foot  against 
in  the  effort  to  mount  the  ear  usually,  though  not  always,  were  pro- 
vided with  iron  lids;  that  while  the  oil-box  was  not  primarily  designed 
or  intended  to  be  so  used,  it  was  and  long  had  been  a  custom,  almost 
universal  among  switchmen,  to  use  the  oil-box  in  mounting  such  cars 
at  places  where  the  ground  was  lower  than  thie  track,  and  that  where 
the  ground  was  as  much  as  fourteen  inches  lower  than  the  track  brake- 
men  could  not  mount  such  a  car  while  moving  six  or  eight  miles  an 
hour  by  means  of  the  ladder  alone.  It  further  appeared  that  if  ap- 
pellee at  the  time  he  attempted  to  mount  the  car  knew  the  lid  of  the 
oil-box  was  a  wooden  instead  of  an  iron  one,  he  did  not  know  it  was 
unsound. 

Appellants  insist  that  the  evidence  established  that  they  had  dis- 
charged their  duty  to  appellee  by  providing  the  ladder  for  his  use  in 
mounting  the  car,  that  they  owed  him  no  duty  to  inspect  th^  lid  of 
the  oil-box  and  have  it  in  proper  repair  for  the  use  he  attempted  to 
make  of  it,  and  that  therefore  an  issue  as  to  negligence  on  their  part 
was  not  made  by  the  evidence  and  should  not  hav^  been  submitted  to 
the  jury. 

In  the  application  of  the  rule  imposing  upon  the  master  the  duty 
to  his  servant  "to  use  ordinary  care  and  diligence  to  provide  such 
sound  and  suiScient  appliances  or  instrumentalities  as  are  reasonably 
calculated  to  insure  the  safety  of  the  servant  in  performing  the  serv- 
ice, to  discover  and  repair  any  defect  therein,  and  to  provide  a  rea- 
sonably safe  place  in  which  to  perform  the  service'*  (4  Thompson  on 
Negligence,  section  3987),  it  has  been  uniformly  held  that  when  the 
master  has  discharged  the  duty  he  is  not  liable  on  account  of  an  in- 
jury suffered  by  the  servant  as  a  result  of  his  using  such  appliances 
or  instrumentalities  for  a  purpose  not  required,  nor  contemplated  or 
intended  by  the  master.  But  it  not  infrequently  happens  that  an  ap- 
pliance or  instrumentality  designed  and  intended  by  the  master  for  a 
specific  purpose  alone  is  found  to  be  convenient  and  effective  for  an- 
other or  other  purposes.  There  can  be  no  doubt,  if  the  master,  dis- 
covering the  new  purpose  to  which  the  instrumentality  advantageously 
could  be  applied,  should  direct  its  use  for  such  purpose,  the  duty 
would  at  once  devolve  upon  him  to  use  ordinary  care  and  diligence  to 
discover  and  repair  defects  in  it  with  reference  to  such  new  use. 
Should  the  rule  be  different,  if  the  master's  servants,  themselves  dis- 
covering the  new  use  to  which  such  instrumenitality  could  be  put  in 
discharging  their  duties,  apply  it  to  such  use,  in  the  absence  of  the 
master's  instruction  to  do  so,  but  without  objection  and  with  knowledge 
on  his  part  that  it  would  be  so  used?  In  considering  the  question  it 
will  be  instructive  to  refer  to  some  of  the  cases  where  it  has  been  pre- 
sented and  determined  with  more  or  less  directness. 

In  Lauter  v.  Duckworth,  19  Ind.  App.,  535,  48  N".  E.,  867,  the  de- 
fendant had  constructed  a  ^'dry  welP'  of  loose  bricks  for  the  purpose 
of  receiving  waste  waiter  from  a  factory,  which  entered  the  well 
through  pipes  at  the  bottom,  along  with  a  little  steam.  Afterward 
the  well  was  used  to  receive  waste  steam,  which  was  let  into  it  bv  a 
pipe,  in  the  top.     The  pipes  in  the  bottom  becoming  stopped  up  by 


1909.}  Ft.  Wobth  &  Bio  Ghande  By.  Co.  v.  Day.  27 

sediment,  the  steam  forced  its  way  through  them  and  through  the 
walls  of  the  well  into  the  surrounding  earth,  where  it  formed  a  hole 
underneath  the  surface  filled  with  steam,  hot  water  and  hot  mud. 
While  the  plaintiff  was  passing  over  the  spot  in  the  discharge  of  his 
duties  the  earth  gave  way  beneath  him,  precipitating  him  three  or 
four  feet  into  the  hole  and  scalding  him.  With  reference  to  a  conten- 
tion made  by  the  defendant  that  the  evidence  did  not  show  the  well 
to  have  been  constructed  for  uses  made  of  it,  ]iesulting  in  the  Injuries 
to  the  plaintiff,  the  court  said:  "Appellant  must  be  held  to  know  the 
manner  of  construction  and  the  use  to  which  it  was  put;  and  if  this 
improper  use  was  permitted  by  him  it  was  equivalent  to  its  construc- 
tion for  such  use,  so  far  as  his  liability  might  be  affected  for  damages 
resulting  from  such  use.*' 

In  Dupree,  Beceiver,  v.  Tamborilla,  27  Texas  Civ.  App.,  603,  66  S. 
W.,  595,  the  plaintiff,  while  in  the  service  of  Dupree  as  receiver  of  the 
Citizens'  Electric  Light  and  Power  Company  of  Houston,  had  gone  to 
the  top  of  one  of  the  company's  poles  to  trim  an  electric  lamp  sup- 
ported there  by  iron  rods  extending  over  the  top  of  the  pole  from  the 
arms  of  an  iron  casting  fitted  over  the  top  of  the  pole.  Plaintiff 
thought  the  rods  were  solid,  and  could  not  have  ascertained  tliat  they 
w^re  otherwise  by  the  exercise  of  ordinary  care  in  the  discharge  of  his 
duties  as  a  trimmer.  As  a  matter  of  fact  the  rods  were  hollow  and 
weakened  by  rust,  and  broke  when  plainitiff,  in  reaching  a  point  from 
which  to  trim  the  lamp,  rested  his  weight  on  them.  As  a  result  of 
the  breaking  of  the  rods  plaintiff  fell  to  the  ground  and  was  injured. 
The  receiver  contended  that  the  evidence  showed  that  the  rods  were 
designed  alone  to  support  the  lamp  and  its  hood,  and  were  never  in- 
tended to  be  used  as  a  means  of  climbing  to  a  position  necessary  to 
1)6  assumed  by  a  trimmer  in  order  to  trim  the  lamp.  The  court  said : 
"It  should  be  borne  in  mind  that  the  lamp  was  at  a  considerable  and 
dangerous  height  from  the  ground;  that  the  trimming  of  the  lamp 
required  the  use  of  both  hands.  The  position  necessarily  assumed  in 
performing  this  task  placed  practically  the  entir'e  body  higher  than  the 
top  of  the  pole  and  the  metal  casting  or  cross-arm,  thus  leaving  noth- 
ing by  which  the  operator  could  steady  or  support  himself  save  the 
rods  supporting  the  lamp  and  hood.  The  consensus  of  the  testimony 
shows  that  even  the  most  careful  and  prudent  and  experienced  trim- 
mers, and  those  who  knew  the  rods  were  not  solid  iron,  placed  some 
weight  on  these  upright  supports  while  adjusting  the  carbons,  and  this 
is  true  in  the  very  nature  of  things.  The  defendant  must  have  known 
from  the  character  of  the  structure  that  the  rods  would  be  used  by 
trimmers  in  reaching  and  maintaining  their  perilous  position.'*  And 
in  another  part  of  the  opinion,  referring  io  the  rods,  the  court  said: 
*1t  was  the  master's  duty  to  construct  against  the  use  to  which  he 
might  reasonably  expect  they  would  be  subjected." 

In  Dunn  v.  New  York,  K  H.  &  H.  E.  By.  Co.,  107  Fed.,  666,  Dunn, 
in  the  service  of  the  railway  company  as  a  brakeman,  was  injured 
while  engaged  in  uncoupling  cars  from  the  front  end  of  a  locomotive. 
To  steady  himself,  with  one  hand  he  grasped  the  round  plate  fastened 
in  the  middle  of  the  front  end  of  the  boiler,  known  as  the  '^figure 
plate,"  while  with  the  other  he  pulled  the  coupling-pin.     The  plate 
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was  loose,  turned  when  he  grasped  it,  and  as  a  result  he  was  thrown 
Tinder  the  pilot  of  the  locomoti\Te  and  thereby  ^as  injured.  The  rail- 
way company  insisted  it  was  under  no  obligation  to  inspect  and  keep 
properly  secured  the  plate  referred  to.  The  Circuit  Court  of  Appeals 
in  overruling  the  contention,  after  discussing  the  manner  in  which  the 
uncoupling  was  to  be  made  and  the  means  provided  by  the  railway 
company  to  protect  the  brakeman  while  making  it,  said:  "It  appears, 
then,  that  the  defendant  set  this  engine  to  work  switching,  and  put 
plaintiff  to  work  on  it  at  a  place  where  defendant  knew  he  must  hold 
on  to  something.  It  provided  no  special  handhold;  it  directed  no  par- 
ticular projection  to  be  used  as  such ;  it  forbade  no  such  use ;  it  main- 
tained on  its  engine  a  figure  plate,  adapted  for  use  as  a  handhold,  and 
60  located  that  a  man  of  plaintiff's  size  would  find  it  the  most  con- 
renient  thing  to  take  hold  of.  .  .  .  Knowing  it  would  be  so  used, 
if  for  any  reason  it  was  difficult  to  maintain  it  firmly  in  position,  or 
to  inspect  it,  the  defendant  might  have  prohibited  its  use  for  that 
purpose.'  Kot  having  done  so,  it  owed  a  duty  of  inspection  commen- 
surate with  the  purpose  which  it  must  be  assumed  that  defendant  knew 
it  was  subserving." 

In  Coates  v.  Boston  &  Maine  Ey.  Co.,  10  L.  R.  A.,  769,  decided  by 
the  Supreme  Court  of  Massachusetts,  Coates,  a  brakeman,  was  directed 
by  the  conductor  of  a  freiglit  train  to  ride  upon  a  coal  car  for  the  pur- 
pose of  pulling  out  the  coupling-pin  and  separating  it  from  other  cars, 
lie  started  to  get  on  the  rear  of  the  coal  car,  put  one  hand  on  the  top 
thereof  and  tried  to  put  his  left  foot  on  the  jaw-strap,  an  iron  bar 
running  below  and  between  the  ends  of  the  axles,  out  of  sight  under 
the  body  of  the  car.  The  jaw-strap  was  not  where  it  should  have  been ; 
his  foot  went  on  the  rail  and  was  crushed.  The  jaw-strap  was  in- 
tended only  to  strengthen  the  car,  but  such  cars  were  not  provided 
with  other  means  for  getting  upon  them,  and  in  getting  upon  them 
it  was  the  custom  of  brakemen  to  use  the  jaw-strap  as  Coates  at- 
tempted to  use  it.  There  was  evidence  that  the  jaw-strap  had  been 
gone  for  some  time,  and  from  this  evidence  the  court  said  the  jury 
might  have  inferred  that  the  railway  company  knew  of  its  absence. 
The  court  also  thought  tlie  evidence  sufficient  to  support  a  finding  that 
the  company  reasonably  should  have  anticipated  that  brakemen  igno- 
rant of  the  absence  of  the  jaw-strap,  might  be,  as  Coates  was,  ordered 
to  and  might  go  upon  the  car  to  uncouple  it,  and  that  such  a  finding 
would  be  sufficient  as  a  basis  for  the  further  finding  that  th^  defend- 
ant was  guilty  of  negligence  in  failing  to  warn  Coates  of  the  fact 
that  the  jaw-strap  was  absent.  The  court  declined  to  consider  as  a 
question  made  by  the  record  in  that  case  the  question  made  by  the 
record  in  this  one,  saying:  "We  do  not  consider  whether,  in  view  of 
the  constant  use  of  tlie  jaw-strap  as  a  means  of  getting  upon  the  car, 
and  the  fact  that  we  can  not  pronounce  it  to  be  a  negligent  use,  the 
company  might  not  properly  be  taken  to  have  notice  of  it,  and  if  it 
did  not  prohibit  such  use,  which  probably  would  have  seemed  absurd 
to  all  concerned,  then  be  bound  to  see  tliat  the  jaw-strap  was  reason- 
ablv  safe  for  this  secondarv  u«e,  although  not  that  for  which  it  was 
designed. 

In  l^rosser  v.  Montana  Central  Ey.  Co.,  30  L.  R.  A.,  81-1,  a  road  en- 
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gine  instead  of  a  switch  engine  had  been  nsed  in  switching  care.  Be- 
cause the  road  engine  had  a  pilot  and  no  foot-board  in  front  to  aid  in 
the  switching,  a  flat-car  had  been  placed  in  front  of  the  engine.  The 
flat-car  was  provided  with  a  brake-beam  and  staff.  Plaintiff  in  the 
discharge  of  his  duty  as  a  brakeman  stepped  upon  the  brake-beam  and 
grasped  the  brake-staff.  It  was  bent,  turned  with  him,  and  he  fell 
and  thereby  was  injured.  It  appeared  that  the  brake-beam  and  staff 
were  used  by  brakemen  for  the  purpose  plaintiff  was  attempting  to 
use  same.  The  court  said:  *The  brake-beam  and  staff  being  used 
for  the  purpose  of  mounting  the  car  by  the  brakemen  and  switchmen, 
we  do  not  hesitate  to  say  that  to  allow  the  apparatus  to  remain  in  the 
condition  it  was  was  a  showing  of  negligence  sufficient  to  go  to  the 
jury. ' 

In  Donk  Bros.  Coal  &  Coke  Co.  v.  Eetzloff,  229  111.,  194,  82  K  E., 
214,  Eetzloff,  while  in  the  coke  company's  service,  had  been  injured  as 
the  result  of  the  latter's  failure  to  have  in  proper  repair  bumpers  on 
cars  used  in  its  mine  which  it  became  Eetzlofl's  duty  to  couple.  It 
was  argued  by  the  coke  company  that  the  proof  showed  that  the 
bumpers  were  not  placed  on  the  cars  for  the  protection  of  employes 
engaged  in  coupling  them,  but  were  placed  there  to  prevent  the  bodies 
of  the  cars  from  striking  against  each  other  when  the  cars  came  to- 
gether. In  disposing  of  the  contention  the  court  said:  "It  is  ap- 
parent from  the  evidence  that  the  bumpers  were  of  material  assistance 
in  enabling  employes  to  make  couplings,  and  whether  the  primary  pur- 
pose of  placing  them  on  the  cars  was  to  enable  couplings  to  be  made 
by  employes  and  to  protect  them  while  being  made,  or  not,  they  did 
serve  tiiat  purpose,  which  appellant  was  bound  to  know,  and  it  became 
its  duty,  therefore,  to  exercise  reasonable  diligence  in  keeping  them  in 
a  reasonably  safe  condition  for  use.'' 

On  the  authority  of  some  of  the  cases  to  which  we  have  referred  and 
others  to  which  we  have  not  referred,  in  his  excellent  work  on  Master 
and  Servant  (volume  1,  section  28),  Mr.  Labatt  states  as  the  qualifi- 
cation of  the  rule  indicated  by  them :  "If  new  functions  are  imposed 
upon  an  instrumentality  by  the  master  himself  or  his  representative, 
and  the  servant  is  thereby  exposed  to  undue  risks,  the  master  must 
answer  for  any  injury  resulting  from  those  risks,  and  can  not  excuse 
himself  by  showing  that  the  instrumentality  was  a  suitable  one  for  the 
performance  of  the  work  for  which  it  was  originally  supplied.  The 
master's  acquiescence  in  the  use  of  an  appliance  for  some  purpose 
other  than  that  for  which  it  was  intended  puts  him  in  tlie  same  posi- 
tion as  if  the  appliance  had  been  originally  furnished  for  that  pur- 
pose. Accordingly,  a  qualificatipn  of  this  rule,  that  a  servant  can  not 
recover  in  the  absence  of  evidence  showing  that  the  appliance  in  ques- 
tion was  constructed  with  reference  to  'the  use  to  which  it  was  being 
put  when  the  accident  occurred,  is  admitted  in  cases  where  it  appears 
that  it  was  customary  for  employes  to  put  it  to  that  use,  and  that  the 
master  knew  x>t  this  custom."  And  see  4  Thompson  on  Negligence, 
section  4000. 

Keeping  in  mind  the  qualification  which  seems  to  be  established  by 
the  authorities  referred  to  of  the  general  rule  measuring  the  master's 
duty  with  regard  to  instrumentalities  furnished  to  the  servant,  and 
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looking  to  the  evidence  in  the  record  before  ns,  we  are  not  prepared 
to  say  that  the  evidence  was  not  sufficient  to  make  an  issue  as  to  negli- 
gence vel  non  on  the  part  of  appellants  in  failing  to  inspect  the  lid  of  the 
oil-box  and  have  it  in  proper  repair  for  the  nse  appellee  attempted  to 
make  of  it.  While  the  lid  primarily  was  intended  for  another  vae,  the 
evidence  overwhelmingly  established  that  it  was  commonly — almost 
universally — ^osed  by  appellant's  brakemen  as  appellee  was  attempting 
to  nse  it  when  he  was  injured.  It  is  not  contended,  and  reasonably  it 
conld  not  be,  that  appellants  were  ignorant  of  the  nse  their  switchmen 
had  made  and  were  making  of  such  lids  in  discharging  their  duties. 
Yet  they  had  in  no  way  indicated  that  they  did  not  approve  of  the  use 
being  made  of  them  by  the  switchmen.  Furthermore,  it  appeared  that 
the  ladders  provided  on  such  cars  for  mounting  same,  while  sufficient 
for  the  purpose  where  the  ground  was  not  lower  than  the  track,  were 
not  sufficient  for  the  purpose  at  places  along  its  track  where  the  ground 
was  as  much  as  fourteen  inches  lower  tiban  the  track.  Appellants 
should  be  held  to  have  had  knowledge  of  the  limit  to  the  effective  use 
which  could  be  made  of  the  ladders.  The  case,  then,  is  one  where  the 
instrumentalities  provided,  under  all  circumstances,  were  not  sufficient 
to  enable  the  employe  to  discharge  his  duties;  where  in  accordance 
with  a  custom  known  to  the  master  to  exist  the  employe  attempted, 
under  circumstances  which  the  master  knew  might  arise  rendering  it 
necessary  for  the  employe  to  do  so,  to  make  use  of  an  appliance  pri- 
marily designed  and  intended  to  be  used  for  another  purpose,  to  sup- 
plement the  insufficient  appliances  furnished  to  enable  him  to  perform 
his  duties,  as  the  direct  result  of  the  master's  failure  to  inspect  and 
properly  repair  for  such  use  the  instrumentality  he  had,  to  say  the 
least  of  it,  before  commonly  permitted  to  be  used  to  supplement  and 
render  effective  those  he  had  provided  for  the  purpose.  It  is  but  fair, 
it  seems  to  us,  to  assume  that  appellants  permitted  the  use  of  the  lid 
because  they  thereby  derived  benefit,  either  in  being  nelieved  of  the 
necessity  of  providing  means  in  addition  to  the  ladders  of  mounting 
such  cars  under  such  circumstances,  or  in  having  the  svntching  done 
more  expeditiously  than  it  could  be  done  in  the  absence  of  additional 
means,  if  such  use  should  not  be  made  of  the  lid.  Such  permifltaf, 
we  think,  should  be  construed  as  having  the  effect  a  direoiaoa  by  ap- 
pellants to  their  switchmen  to  so  use  the  lid  would  hmre.  Had  such 
direction  been  given  by  appellants  it  is  clear  that  if  would  have  be- 
come their  duty  to  exercise  ordinary  care  in  discovering  and  repairing 
defects  in  the  lid  which  might  render  it  unsafe  for  such  use.  And  it 
is  equally  clear,  it  seems  to  us,  thai  it  should  not  be  held  to  be  an  an- 
swer to  a  claim  for  damages  for  injuries  resulting  to  its  employe  from 
its  failure  to  exercise  such  care,  that  the  lid  was. sufficient  for  another 
and  primary  use  for  which  it  had  been  designed.  As  we  understand 
them,  the  authorities  cited  by  appellants  in  support  of  their  contention 
are  not  in  conflict  with  those  we  have  cited,  but  are  only  illustrative 
of  the  general  rule  which  holds  the  servant  to  have  assumed  the  risk 
of  dangers  ordinarily  incident  to  his  service,  or  obvious  to  his  senses. 
In  Williams  v.  Choctaw,  0.  &  G.  By.  Co.,  149  Fed.,  104,  the  foreman 
of  a  switching  crew  had  slipped  and  fallen  from  the  foot-board  on  the 
rear  of  the  tender  of  the  locomotive  while  it  was  moving.    The  board 
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was  slanting  when  it  should  have  been  levels  and  water  from  a  leak 
had  fallen  and  then  frozen  on  it,  rendering  it  slick  and  dangerous  for 
use.  The  court  held  the  defect  to  be  an  open  and  obvious  one.  Here, 
the  testimony  tends  to  show  that  while  the  car  was  moving  six  or 
eight  miles  an  hour  the  fact  that  the  oil-4)ox  lid  was  a  wooden  one  and 
rotten  was  not  obvious  to  appellee.  He  testified:  "In  mounting  a  car 
we  usually  take  observations  to  see  practically  how  fast  the  car  is 
going.  In  mounting  a  car  where  you  are  going  to  use  the  oil-box,  you 
make  a  casual  glance  as  to  the  condition  of  the  box  before  you  put 
your  foot  on  it.  At  a  slight  observation  I  could  not  swear  whether  I 
could  tell  whether  the  lid  was  wood  or  iron.  If  it  was  o£f  entirely  I 
might  discover  it,  or  if  it  was  down  three  or  four  inches  below  flush  I 
might  discover  it.  If  it  had  a  crack  in  it,  split  right  in  two  like  the 
one  now  shown  me,  I  don't  think  I  would  notice  it.  From  practical 
experience  we  don't  look  at  all  those  things.  It  is  owing  to  the  speed 
of  the  train  whether  we  make  casual  examinations  to  see  whether  the 
oil-box  is  there  or  not,  or  whether  there  is  the  lid  on  it  or  not. 
.  .  .  I  believe  in  my  experience  you  take  the  entire  thing  in  in  a 
glance — ^the  movement  of  the  train,  the  position  of  the  handholds — 
and  you  will  throw  your  body  and  catch  the  oil-box  and  the  stirrup. 
•  •  .  If  a  wooden  lid  was  the  same  color  as  the  iron  lid  perhaps  he 
wDuld  not  notice  that  part.  You  first  take  them  at  a  glance — the 
speed  of  the  car,  the  handhold,  and  all  that,  is  taken  in  one  glance. 
.  •  •  These  cars  moving  along,  you  have  not  got  time  to  look  at 
them  to  tell  whether  it  is  a  wooden  lid  or  not.  They  look  after  they 
get  greasy  like  a  black  piece  of  iron,  and  just  as  you  put  your  foot  on 
it  probably  you  glance  at  it  and  know  it  is  a  wooden  lid  then.'*  In 
Cawood  V.  Chattahoochie  Lumber  Co.,  64  S.  E.,  944,  the  plaintiff, 
while  operating  a  machine  for  sawing  shingles,  was  injured  as  a  re- 
sult of  his  hand  slipping  while  pressing  against  a  block  of  wood  which 
should  have  been,  but  was  not,  square  in  shape,  and  which  for  that 
reason  failed  to  respond  to  the  automntic  action  of  the  machine.  He 
testified  he  knew  it  was  dangerous  to  place  his  hand  on  the  block  as 
he  did,  and  did  so  because  it  was  customary  with  others  to  do  so,  and 
saved  time.  He  further  testified  that  he  could  have  stopped  the  mar 
chine  and  thereby  safely  have  unfastened  and  remov^  the  block. 
Having  chosen  a  dangerous  when  he  might  have  chosen  a  safe  way  to 
do  the  work,  it  was  held  he  was  not  entitled  to  recover,  his  choice  of 
the  dangerous  way  not  being  excused  by  the  fact  that  others  were  ac- 
customed to  use  it.  To  about  the  same  effect  are  New  York  C.  &  St. 
L.  By.  Co.  V.  Hamlin,  83  N".  E.,  343,  and  Hutchinson  v.  Cohankus 
Mfg.  Co.,  112  S.  W.,  900,  and  other  cases  cited  by  appellants. 

The  judgment  is  also  attacked  upon  the  ground,  as  stated  in  the 
fifth  assignment  of  error,  that  the  evidence  conclusively  showed  that 
appellee  "was  guilty  of  negligence  in  using  the  oil-box  as  a  step  and 
placing  his  foot  against  the  lid  or  covering  of  the  oil-box,  which  negli- 
gence was  the  direct  cause  of  his  injuries."  In  a  proposition  under 
said  assignment  appellants  insist  that  the  evidence  disclosed  two  ways 
by  which  appellee  could  have  discharged  the  duty  he  owed  to  them: 
a  safe  one,  by  using  the  ladder  alone  in  attempting  to  mount  the  car, 
and  an  imsafe  one,  in  using  the  lid  in  connection  with  the  ladder  in 


S2  Texas  Civil  Appeals  Reports,  Vol.  56.  [April, 

attempting  to  mount  it.  Having  chosen  the  latter  way,  they  insist 
he  was  not  entitled  to  recovery.  In  another  proposition  under  the 
same  assignment  appellants  further  insist  that  appellee  was  not  en- 
titled to  a  judgment  because  it  appeared  from  the  evidence  that  in 
using  the  oil-box  in  attempting  to  mount  the  car,  he  placed  his  foot 
against  the  face  of  the  lid  thereof  when  he  should  have  placed  it  on 
top  of  the  box.  There  was  evidence  tending  to  show  that  on  account 
of  the  speed  with  which  the  car  was  moving  and  the  low  ground  at  the 
point  where  he  attempted  to  mount  the  car,  appellee  could  not  have 
mounted  it  by  means  of  the  ladder  alone,  and  therefore  that  he  did 
^ot  have  a  choice  of  ways  to  mount  it  in  the  discharge  of  his  duty. 
Appellants  in  their  brief  refer  to  no  evidence  and  we  have  found  none 
in  the  record  showing  it  would  have  been  unsafe  for  appellee  to  at- 
tempt as  he  did  to  use  the  oil-box  in  mounting  the  car,  had  the  lid 
thereof  been  in  proper  repair  for  the  use  we  think  he  was  authorized 
to  believe  appellants  had  permitted  to  be  made  of  it.  As  to  appellants' 
contention  that  in  using  the  oil-box  appellee  should  have  placed  his 
foot  on  top  of  it  instead  of  against  its  lid,  it  is  sufficient  to  say  that 
the  evidence  was  conflicting  as  to  whether  the  one  or  the  other  way 
was  safest.  In  fact,  the  evidence  tends  to  show  that  the  position  in 
which  he  should  place  his  foot  on  the  box  was  not  always  a  matter  of 
choice  to  the  switchman,  as,  on  account  of  the  movement  of  the  car, 
etc.,  he  could  not  always  reach  with  his  foot  the  particular  part  of 
the  box  he  might  prefer  to  rest  his  foot  against.  There  also  was  evi- 
dence tending  to  show  that  no  one  part  of  the  box  was  preferable  to 
another  in  using  it  as  an  aid  in  mounting  the  car.  The  witness  Con- 
way, for  instance,  testified:  "I  don't  understand  that  there  is  any 
proper  position  to  put  the  foot,  whether  on  top  of  the  oil-box  or  against 
the  face  of  the  box.  I  think  it  is  up  to  the  man  himself 
The  judgment  is  affirmed. 

Affirtned^ 


Weatherpord,   Mineral  Wells  &  Northvtesteen  Railway   Com- 
pany  ET  AL.  V.   SalLIE  WhITE. 

Decided  April   1,   1909. 

1. — Carriers  of  PaBsengrers — NegUgrence — ^Assistance  in  Alighting. 

Evidence  considered  and  held  to  support  a  finding  of  negligence  on  the  part 
of  a  railway  company  in  failing  to  furnish  a  step-stool  and  assistance  in  alighting, 
to  a  passenger,  an  aged  woman  of  defective  eyesight. 

8. — Continnanoe — ^Harmless  Error. 

Error  in  overruling  an  application  for  continuance  for  absent  witnesses  is 
cured  where  such  witnesses  appear  and  testify  during  the  progress  of  the  trial. 

8. — Continuance — ^Discretion  of  Court. 

A  second  application  for  continuance  on  account  of  want  of  testimony  of  a 
witness  who  was  present  at  the  opening  of  the  trial,  but  left  without  consent  of 
the  party  summoning  him  before  being  called  to  testify,  was  addressed  to  the 
discretion  of  the  court.  Case  held  to  show  no  abuse  of  such  discretion  in  view 
of  the  testimony  of  the  absent  witness  as  compared  with  the  undisputed  facts 
otherwise  established. 
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4. — ^Eridence — Opinion — Permanency  of  Inquiry. 

No  error  appeared  in  admitting  testimony  of  plaintiff  that  she  believed  her 
injury  was  for  life  where  such  injury,  consisting  in  a  shortening  of  the  injured 
leg,  was  permanent  necessarily,  and  as  obviously  so  to  a  layman  as  to  a 
medical  expert. 

d. — Practice  on  Appeal — ^Damages — ^Kedical  Attention — ^Eemittitnr, 

Error  in  permitting  recovery  of  damages  for  medical  attention,  held  cured  by 
remittitur  covering  the  amount  attributable  to  such  element  of  damages. 

6. — Charge— Bamagei — ^Fatnre  Suffering. 

An  instruction  permitting  recovery  for  damages  on  account  of  such  future 
suffering  as  the  jury  might  tind  from  evidence  that  plaintiff  "will  undergo  in 
the  future"  was  more  favorable  to  defendant  than  one  limiting  the  damages 
to  such  "as  she  will  reasonably  and  probably  undergo." 

7. — Carriers  of  Patsengen — Charge — ^Vtmost  Care. 

An  instruction  requiring  of  a  carrier  of  passengers  the  utmost  care  is  not 
erroneous  where  such  degree  of  care  is  further  defined  as  that  which  "would  be 
ezecised  by  a  very  careful,  prudent  and  competent  person  under  the  same  or 
similar  circumstances." 

8. — Charge — ^AlBrmatiye  Bnbmission  of  Defense. 

A  charge  which,  after  directing  a  verdict  for  plaintiff  in  case  of  finding 
of  defendant's  negligence,  instructs  the  jury  "if  you  do  not  so  find  and  believe 
from  the  evidence  your  verdict  will  be  for  defendant"  is  a  sufficient  affirmative 
submission  of  the  defense. 

9. — ^Practice  on  Appeal — ^Kemittitur — Costs. 

Where  there  is  error  which  requires  a  remittitur  to  cure  it,  the  costs  of 
appeal  will  be  taxed  against  appellee  upon  affirmance  on  remittitur. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

n.  C.  Shropshire,  for  appellant. — On  overruling  first  application  for 
continuance:  Article  1278,  Sayles'  Bevised  Statutes  of  Texas,  1897; 
Cleveland  v.  Cole,  65  Texas,  402;  Doll  v.  Mundine,  84  Texas,  315; 
Blum  V.  Bassett,  67  Texas,  196;  Wilborn  v.  Elmendorf,  40  S.  W., 
1059 ;  Texas  &  P.  Ry.  Co.  v.  Watson,  3  W.  &  W.,  302 ;  City  of  Corsi- 
cana  v.  Kerr,  75  Texas,  208;  McKinney  v.  State,  8  Texas  App.,  637; 
Eldridge  v.  State,  12  Texas  App.,  213;  Higginbotham  v.  State,  3 
Texas  App.,  450 ;  Chilson  v.  Reeves,  29  Texas,  276 ;  Prewitt  v.  Everett, 
10  Texas,  283. 

On  second  application  for  continuance:  Cotton  v.  State,  4  Texas, 
260;  Gregory  v.  Southern  Pac.  Ry.  Co.,  2  Texas  Civ.  App.,  279; 
Linard  v.  Crossland,  10  Texas,  466;  Land  v.  Miller,  7  Texas,  463; 
Dillingham  v.  Chapman,  30  S.  W.,  677 ;  Dillingham  v.  Ellis,  86  Texas, 
447;  Bridges  v.  Williams,  66  S.  W.,  120;  28  Texas  Civ.  App.,  38; 
Waldrup  v.  Maxwell,  84  Ga.,  613 ;  City  of  Corsicana  v.  Kerr,  75  Texas, 
208;  Hyde  v.  State,  16  Texas,  446. 

Continuance  a  matter  of  right,  not  of  discretion:  Article  1278, 
Sayles'  Revised  Civil  Statutes  of  Texas,  1897;  Cleveland  v.  Cole,  65 
Texas,  402;  Doll  v.  Mundine,  84  Texas,  315;  Blum  v.  Bassett,  67 
Texas,  196 ;  Wilbom  v.  Elmendorf,  40  S.  W.,  1059 ;  City  of  Corsicana 
▼.  Kerr,  75  Texas,  208;  Chilson  v.  Reeves,  29  Texas,  275;  Prewitt  v. 
Vol,  LV  Civil— 8. 
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Everett,  10  Texas,  283;  Insurance  Co.  of  N.  A.  v.  Wicker,  93  Texas, 
390;  St.  Louis  S.  W.  Ry.  Co.  v.  Terry,  22  Texas  Civ.  App.,  176; 
Railway  Co.  v.  Yates,  33  S.  W.,  291 ;  Burlington  F.  Ins.  Co.  v.  Coff- 
man,  13  Texas  Civ.  App.,  439;  Dillingham  v.  Chapman,  30  S.  W., 
677 ;  DiUingham  v.  Ellis,  86  Texas,  447. 

Appellee  not  having  qualified  as  an  expert,  tlie  court  committed  re- 
versible error  in  permitting  her  to  testify,  over  objections  of  appellant, 
that  she  believed  she  was  injured  for  life.  Filler  v.  New  York  C.  R. 
Co.,  49  N.  Y.,  42;  12  Am.  &  Eng.  Ency.  Law  (2d  ed.),  451;  5  Ency. 
Evidence,  583;  Gabel  v.  Weisensee,  49  Texas,  142;  Houston  &  T.  C. 
Ry.  Co.  V.  Smith,  52  Texas,  186;  Kaufman  v.  Babcock,  67  Texas, 
244-5;  Harris  v.  Nations,  79  Texas,  412-13. 

There  being  no  evidence  before  the  court  as  to  the  reasonableness  or 
necessity  of  the  expenses  incurred  by  appellee  for  doctor's  bills,  that 
part  of  the  court's  charge  which  authorized  the  jury  to  assess  dam- 
ages therefor  is  material  error.  El  Paso  Electric  Ry.  Co.  v.  Sierra,  109 
S.  W.,  986;  Missouri,  K.  &  T.  Ry.  Co.  v.  Reasor,  28  Texas  Civ.  App., 
302 ;  Wheeler  v.  Tyler  S.  E.  Ry.  Co.,  91  Texas,  356 ;  Houston  &  T.  C. 
Ry.  Co.  V.  Rowell,  92  Texas,  147;  Missouri,  K.  &  T.  Ry.  Co.  v.  War- 
ren, 90  Texas,  566. 

The  charge  fails  to  restrict  the  verdict  of  the  jury  to  an  allowance 
only  of  damages  to  appellee  for  such  future  suffering,  if  any,  as  she 
would  reasonably  and  probably  undergo  in  the  future  as  a  result  of 
her  injuries.  International  &  G.  N.  Ry.  Co.  v.  Clark,  96  Texas, 
349;  Missouri  Pac,  Ry.  Co.  v.  Mitchell,  75  Texas,  77. 

The  charge,  that  the  law  requires  of  the  carrier  exercise  of  the  "ut- 
most care**  for  the  safety  of  its  passengers  while  riding  upon  and 
alighting  from  its  trains,  is  erroneous,  because  it  is  misleading  and 
well  calculated  to  confuse  the  jury  and  cause  them  to  believe  appel- 
lant owed  appellee  a  higher  degree  of  care  than  is  imposed  by  law. 
Davis  V.  Railway  Co.,  42  Texas  Civ.  App.,  55;  McCarty  v.  Railway 
Co.,  21  Texas  Civ.  App.,  568;  International  &  6.  N".  Ry.  Co.  v.  Welch, 
86  Texas,  204;  Railway  Co.  v.  Orr,  31  S.  W.,  696;  Railway  Co.  v. 
Stricklin,  27  S.  W.,  1093 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shields,  28  S. 
•W.,  709,  9  Texas  Civ.  App.,  652. 

Appellant  had  the  right  to  have  the  jury  affirmatively  informed  of 
its  legal  rights  upon  every  issue  raised  by  the  evidence.  Texas  T.  Ry. 
Co.  V.  Ayres,  83  Texas,  270;  Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson, 
95  Texas,  409;  Louisiana  E.  Ry.  Co.  v.  Carstens,  19  Texas  Civ.  App., 
190;  Neville  v.  Mitchell,  28  Texas  Civ.  App.,  89;  Texas  &  P.  Ry. 
Co.  V.  McKenzie,  30  Texas  Civ.  App.,  293;  St.  Louis  S.  W.  Rv.  Co. 
V.  Hall,  98  Texas,  480;  Houston  &  T.  C.  Ry.  Co.  v.  Patterson,  20 
Texas  Civ.  App.,  255,  48  S.  W.  747;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Jenkins,  69  S.  W.,  233,  29  Texas  Civ.  App.,  440;  Dupree  v.  Alexander, 
29  Texas  Civ.  App.,  31. 

Ed.  H.  Bennett,  Albert  Stevenson,  E.  B,  Bitchie  and  J.  T.  Jones, 
for  appellee. 

IvEVY,  Associate  Justice. — By  her  petition  the  appellee  sought 
to  recover  damages  for  personal  injuries  received  while  a  passenger 
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disembarking  from  the  passenger  train  of  the  appellant,  claimed  to 
have  been  occasioned  to  her  by  the  negligent  failure  of  the  appellant 
to  furnish  and  provide  a  step-stool  for  her  assistance,  and  in  failing 
to  render  her  personal  assistance  in  her  descent  from  the  bottom  step 
of  the  car  to  the  platform,  a  distance  of  about  30  inches,  at  the 
station  of  her  destination,  she  being  an  old  and  feeble  lady  and  of 
weak  eyesight,  which  fact  was  known  to  the  employes  of  appellant  in 
charge  of  the  train  at  the  time. 

The  appellant  answered  by  general  denial  and  contributory  negli- 
gence. 

The  case  was  tried  to  a  jury,  and  in  accordance  with  their  verdict 
a  judgment  was  rendered  in  favor  of  the  appellee. 

Without  setting  out  the  evidence  in  detail,  substantially  it  shows 
that  the  appellee,  a*  woman  seventy  years  old  and  with  weak  eyesight, 
was  a  passenger  on  the  appellant's  passenger-train  for  her  home  at 
Mineral  Wells,  Texas.  When  the  train  stopped  at  its  regular  station 
at  Mineral  Wells  the  passengers  thereon  proceeded  to  alight  from 
its  several  coaches,  the  conductor  assisting  the  passengers  to  alight 
at  one  coach,  and  the  porter  at  another  coach.  The  coach  that  ap- 
pellee was  riding  in  was  a  vestibule  coach,  and  occupied  the  third 
place  from  the  front  of  the  train.  When  the  train  stopped  the  appel- 
lee followed  a  part  of  the  crowd  of  passengers  in  front  of  her  to  the 
rear  end  of  the  car  she  was  riding  in,  a  fellow  passenger  carrying  her 
grip,  rhe  rear  door  of  the  vestibule  car  she  was  riding  in  was  open, 
and  she,  on  reaching  its  platform,  proceeded  to  alight  from  the  same. 
The  porter  of  the  train  was  standing  in  about  six  or  eight  feet  of  the 
platform  appellee  was  then  on  and  at  the  steps  of  the  next  car  behind 
the  ear  she  was  alighting  from,  and  the  porter  saw  her  alighting. 
After  reaching  the  bottom  step  of  the  platform  of  the  car  the  appellee 
proceeded  to  make  the  descent  therefrom  to  the  platform  of  the  sta- 
tion, which  was  the  ground,  prepared  and  used  by  the  appellant  as 
the  place  for  its  passengers  to  alight.  In  making  the  descent  from 
the  bottom  step  of  the  car  to  the  ground,  and  by  reason  of  the  distance 
of  this  step  of  the  car  to  the  ground,  which  was  not  known  or  appreci- 
ated by  the  appellee  at  the  time,  and  there  being  no  step-stool,  she  was 
overbalanced,  and  as  her  foot  reached  the  ground  it  careened  under  the 
weight  of  her  body  and  threw  her  forward  to  the  ground.  All  the 
evidence  agrees  with  the  testimony  of  the  conductor  and  porter, 
that  *'there  was  no  footstool  at  the  place  she  fell,''  and  that  no  em- 
ploye was  there  to  or  did  assist  her  in  alighting  from  the  car.  By 
her  fall  to  the  ground,  and  as  a  result  thereof,  appellee  suffered  serious 
injury  to  her  hip  and  leg.  The  jury  found  on  these  facts  in  favor  of 
the  appellee,  and  we  think  the  evidence  sufficient  to  sustain  their 
verdict  and  to  warrant  the  finding  which  we  make,  that  appellant  was 
guilty  of  negligence  toward  the  appellee,  as  claimed  in  the  petition, 
proximately  causing  her  injury,  and  that  appellee  was  not  guilty  of 
contributory  negligence,  and  that  the  evidence  supports  the  verdict 
as  to  the  amount  of  damages  allowed  her,  except  as  to  the  medical 
and  medicine  bills  claimed  in  the  petition. 

After  stating  the  case, — ^By  the  first  assignment  of  error  it  ia  con* 
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tended  that  the  court  erred  in  overruling  the  first  application  for 
continuance  for  the  term  for  the"  want  of  the  evidence  of  the  three 
^fitnesses  named.  It  appears  from  the  record  that  the  three  witnesses 
who  had  been  subpoenaed  to  attend  and  testify  for  the  appellant,  and 
and  for  whose  absence  at  the  time  the  first  application  for  continuance 
was  made,  appeared  in  the  court  room  by  process  of  the  court  before 
the  trial  had  ended  and  before  the  plaintiff  and  the  defendant  had 
finished  introducing  their  evidence.  Two  of  the  witnesses  testified 
in  the  case  after  making  their  appearance.  The  appearance  of  the 
witnesses  before  the  closing  of  the  hearing  of  evidence  operated,  we 
think,  to  relieve  any  error  in  overruling  the  said  application  for  con- 
tinuance for  the  term,  because  no  injury  could  be  held  to  have  resulted 
from  the  particular  ruling. 

The  second  application  made  in  the  case  for  continuance  for  the 
term,  the  overruling  of  which  is  complained  of  in  the  second  assign- 
ment of  error,  was  an  equitable  application  addressed  to  the  sound 
discretion  of  the  trial  court;  and  unless  it  could  be  held  in  the  light 
of  the  entire  record  that  the  court,  in  the  exercise  of  its  discretion, 
erred  to  the  injury  of  appellant^s  right,  this  court  could  not  revise 
the  judgment  of  the  trial  court.  The  second  application  for  contin- 
uance for  the  term  was  made  during  the  trial  of  the  case  for  the  want 
of  the  evidence  of  the  witness  Mabry,  who,  it  is  alleged,  after  appear- 
ing as  a  witness  in  the  case,  and  during  the  trial  of  the  case,  and 
without  the  knowledge  and  consent  of  appellant,  who  had  him  sub- 
poenaed as  a  witness,  got  on  the  train  and  left,  without  testifying, 
for  Colorado,  Texas.  The  application  states  what  the  witness  would 
testify  to  in  the  case.  On  the  motion  of  appellant  for  a  new  trial  ap- 
pellant contended  that  the  overruling  of  the  second  application  was 
error,  and  the  appellee  contested  the  same  and  attached  the  affidavit 
of  said  witness  as  to  his  testimony,  which  reads,  after  omitting  formal 
parts,  "that  on  the  9th  day  of  June,  1907,  he  came  into  Mineral  Wells 
on  the  noon  train  from  Weatherford,  on  which  Miss  Sallie  White,  the 
plaintiff,  was  a  passenger;  that  afiiant  got  off  of  the  east  platform  of 
the  coach  that  Miss  Sallie  is  supposed  to  have  fallen  from,  though 
afiiant  did  not  see  her  fall,  but  after  affiant  had  gotten  off  he  heard  an 
exclamation  behind  him  and  turned  to  look  back,  when  some  one 
jostled  him  seemingly  tr}dng  to  get  to  Miss  Sallie,  and  when  aflSant 
saw  her  she  was  down,  or  partially  so,  on  the  ground — rather,  on  one 
leg — ^and  some  persons  were  trying  to  lift  her  up,  and  this  was  the 
first  he  saw  of  her  and  all  that  he  saw,  except  she  was  carried  into  the 
depot.  Affiant  did  not  see  her  fall,  and  does  not  know  how  she  came 
to  fall.*'  In  reply  to  the  contest  the  appellant  attached  a  letter  writ- 
ten by  the  witness  to  the  superintendent  of  appellant,  of  date  Janu- 
ary 2,  1908,  which  reads:  "In  reply  to  your  letter  to  me  under  date 
of  December  27th  regarding  an  accident  resulting  in  personal  injury 
to  Miss  Sallie  Wliite  on  or  about  May  11,  1907,  I  wish  to  say  that  I 
was  standing  on  the  platform  when  the  train  pulled  in,  and  noticed 
a  number  of  trainmen  assisting  passengers  in  alighting  from  a  num- 
ber of  coaches — at  least  three  or  more.  I  also  noticed  one  quite  elderly 
lady  get  off  a  coach  where  there  was  no  one  to  assist  her.  This  party, 
after  alighting  on  the  platform  and  standing  perfectly  still  for  several 
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seconds,  and  as  she  was  about  to  step  forward,  seemed  to  collapse  and 
sank  to  the  ground.  I  am  quite  positive  that  she  did, not  fall  down 
immediately  upon  putting  her  feet  on  the  platform.  I  hurried  to 
where  the  lady  was  on  the  ground  and  assisted  her  to  arise.  Other 
than  this  I  know  nothing."  For  the  purpose  of  the  assignment  of  er- 
ror presented,  it  may  be  assumed  that  the  witness  would  testify  as 
stated  in  the  application  for  continuance. 

The  legal  contention  that  could  arise  in  regard  to  the  ruling  of  the 
court  on  the  second  application  is,  that  the  appellant  was,  without 
fault  or  negligence  on  its  part,  deprived  of  material  evidence  in  de- 
fense of  the  case.  Could  it  be  said  that  an  injury  resulted  to  appel- 
lant because  of  the  absence  of  the  testimony  of  the  witness?  To  dis- 
charge the  duty  that  appellant  owed  appellee,  its  passenger,  in  this 
case,  it  was  incumbent  upon  it  to  exercise  a  high  degree  of  care  for 
her  safety  in  disembarking  from  the  car.  The  practically  undisputed 
evidence  warrants  the  conclusion  that  this  duty  was  not  discharged. 
Appellants  conductor  and  porter  and  all  the  witnesses  agree  that  there 
was  a  considerable  distance  intervening  between  the  station  platform 
and  the  bottom  step  of  the  car,  and  that  there  was  no  step-stool  there 
to  assist  her  in  alighting.  The  precise  distance  from  the  step  to  the 
platform  is  in  conflict  as  to  whether  it  was  eighteen  inches  or  thirty 
inches.  That  appellee,  in  making  the  descent  unassisted  from  the 
bottom  step  of  the  car  to  the  platform,  and  because  of  the  long  step 
to  be  taken  by  her,  was  thrown  to  the  ground,  is  made  positive  and 
clear.  That  injury  was  occasioned  to  her  by  the  fall  on  the  ground 
can  not  be  questioned  from  the  evidence  in  the  record.  The  rear 
door  and  the  vestibule  of  the  coach  she  was  riding  in  were  open,  and 
Bhe  followed  passengers  in  her  car  going  out  of  the  car  that  way. 
Appellant,  in  the  discharge  of  that  high  degree  of  care  owing  appellee, 
if  it  did  not  want  appellee  to  disembark  from  that  end  of  the  car, 
Bhould  have  provided  against  the  same  by  informing  her,  or  by  having 
the  vestibule  doors  closed.  The  platform  of  the  car  being  the  place 
to  alight  from,  and  the  door  of  the  same,  as  well  as  the  vestibule,  be- 
ing opened,  was,  in  the  absence  of  notice  to  her,  an  invitation  to 
alight  therefrom  at  that  place,  and  was  a  place  that  the  appellant  could 
reasonably  have  known  passengers  would  alight  from.  In  this  light 
of  the  record  the  evidence  of  the  absent  witness  must  be  considered. 
It  would  appear  that  the  witness  would  testify,  as  set  out  in  the  ap- 
plication, *^that  at  the  time  the  accident  to  plaintiff  is  alleged  to  have 
occurred  he,  the  said  witness,  was  standing  on  the  platform  of  the  de- 
fendant's depot  at  Mineral  Wells  and  saw  plaintiff  alight  from  the 
train;  (1)  that  plaintiff  did  not  slip  and  stumble  or  fall  from  the 
bottom  step  of  the  car  to  the  groimd,  (2)  or  from  any  of  the  steps  of 
said  car  to  the  ground,  or  (3)  from  said  tirain  to  the  ground,  in  any 
manner  whatever.**  Appellee  did  not  claim  in  her  evidence  that  she 
did  "slip  and  stumble  or  fall"  from  the  step  of  the  car  as  she  was 
going  down  the  steps  of  the  car.  She  testified,  ''there  was  no  foot- 
stool at  the  alighting  place,  and  no  employe  there  to  assist  me  down; 
I  can  not  say  that  I  stepped  off  of  the  steps — I  fell  off.  When  I  dis- 
covered there  was  no  footstool,  and  the  crowd  moved,  I  tried  to  de- 
scend myself  and  threw  my  hand  around  and  tried  to  hold  on,  and  my 
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body  broke  loose  and  I  went  down  on  my  knee  under  me.  Ptom  the 
lower  step  of  the  car  to  the  ground,  I  think,  was  from  2^2  to  3  feet/' 
This  evidence  is  made  clearer  on  her  cross-examination  by  appellant, 
when  she  says  *T  made  my  step  on  the  last  step  and  seen  there  was 
no  stool  and  went  too  far,  overbalanced  to  catch  myself,  and  swung 
around,  I  didn't  stumble  or  fall  as  I  went  down  to  the  steps;  I  was 
overbalanced/'  It  is  evident  that  the  appellee's  only  claim  in  the  evi- 
dence^was  that  because  of  the  intervening  distance  between  the  step  of 
the  car  and  the  platform  of  the  station,  and  in  making  the  long  step 
to  reach  the  platform  she  was  overbalanced,  and  because  thereof  fell 
to  the  ground.  The  conductor  said :  "I  didn't  see  her  as  she  stepped 
on  the  ground.  A  lady  took  hold  of  her  arm,  and  I  went  up  and 
asked  her  what  the  trouble  was;  and  I  asked  her  how  she  fell,  and  she 
said  she  stepped  out  on  the  ground  and  her  leg  gave  way  and  struck 
her  knee  on  the  ground."  The  porter  of  the  train  said :  "I  was  prob- 
ably six  or  eight  feet  east  of  the  steps  of  the  car  and  in  front  of  the 
chair  car;  I  saw  the  lady  in  the  act  of  going  down  to  the  ground;  I 
was  helping  passengers  oflf  when  I  saw  the  lady  fall."  The  witness 
Denton  said:  **When  I  first  saw  the  lady  she  was  standing  on  the 
platform  on  the  east  side  of  the  car;  she  walked  down  the  steps  and 
stepped  oflE;  as  she  stepped  off  she  went  down  to  the  ground;  I  could 
not  see  whether  she  fell  before  she  touched  the  ground  or  not;  she 
just  went  down  as  she  stepped  oflf."  As  the  appellee  made  no  such 
claim  as  to  the  cause  of  her  injury  as  outlined  in  the  application,  the 
evidence  of  the  absent  witness  would  not  have  affected  ihe  result  of 
the  case  or  have  been  material  to  any  issue.  The  further  portion  of 
the  evidence  of  the  absent  witness  as  claimed  by  appellant  was  "that 
plaintiflE  alighted  from  the  train  in  safety  and  without  injury  there- 
from; and  after  alighting  from  the  train  in  safety  and  standing  upon 
the  platform  perfectly  still  for  several  'seconds,  and  as  she  was  about 
to  step  forward,  seemed  to  collapse  and  sank  to  the  ground,  and  was 
afterwards  assisted  to  arise  by  the  witness  and  others ;  and  that  her  in- 
juries, if  any,  were  not  caused  by  any  slipping,  stumbling  or  falling 
from  the  train  in  any  manner."  That  appellee  did  fall  on  the  ground 
was  conclusively  shown  and  all  the  witnesses  agree  to  that  fact.  If 
she  was  injured  by  the  fall  to  the  ground  as  the  evidence  shows,  and 
the  injury  was  due  to  the  negligence  of  the  appellant  acs  the  evidence 
conclusively  shows,  then  it  could  not  reasonably  be  ruled  that  reversi- 
ble error  was  committed  in  this  case  in  overruling  an  application  for 
the  want  of  evidence  going  to  show  that  after  making  the  long  step 
to  the  platform  the  appellee,  on  reaching  the  platform,  stood  "per- 
fectly still  for  several  seconds,  and  as  she  was  about  to  step  forward 
seemed  to  collapse  and  sank  to  the  ground,  and  was  assisted  to  arise." 

By  the  third  assignment  of  error  it  is  contended  that  the  court 
erred  in  the  admission  of  certain  evidence.  While  it  is  the  proper 
and  correct  practice  for  the  witness  to  state  the  facts  and  let  the  jury 
draw  the  proper  deductions  arising  therefrom,  it  could  not  be  held, 
we  think,  in  this  case,  under  the  evidence,  that  the  question  and  an- 
swer complained  of  constitute  reversible  error.  The  answer  of  the  wit- 
ness was  not  a  bare  conclusion  or  belief  not  founded  on  facts  or  ob- 
served data,  but  was  founded  upon  personally  observed  data.    All  the 
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physicians  agreed  in  their  evidence  that  the  appellee's  left  leg  had  be- 
come an  inch  shorter  than  the  right.  One  of  the  physicians  testifying 
for  the  appellee  said:  ^^I  think  she  will  remain  more  or  less  crippled 
as  long  as  she  lives  ;*'  and  on  cross-examination  by  the  appellant  said : 
"I  do  not  think  she  will  ever  recover  entirely .''  The  two  other  physi- 
cians do  not  say  that  the  injury  was  not  permanent.  That  her  left 
leg  was  shorter  than  the  other,  and  had  become  so  from  the  injury, 
was  a  fact  within  her  knowledge,  and  was  an  apparent  and  external 
injury.  When  she  answered  that  she  believed  the  injury  was  for  life 
she  but  stated  a  fact  known  as  well  to  laymen  as  to  experts.  If  a 
finger  or  hand  is  cut  off  a  layman  could  as  well  know  that  it  would 
not  grow  back  again,  and  that  it  would  be  an  injury  for  life,  as  could 
a  physician.  If,  however,  the  question  had  sought  an  opinion  as  to 
whether  future  pain  or  suffering  would  result,  another  question  would 
be  presented. 

The  appellee  havng  filed  a  remittitur  for  the  amount  claimed  in 
the  petition  for  medical  attention  and  medicine,  the  error  in  this  re- 
spect contended  for  in  the  fourth  and  fifth  assignments  is  relieved. 
A  remittitur  is  a  complete  answer  to  the  error.  New  York  L.  Ins. 
Co.  V.  Herbert,  48  Texas  Civ.  App.,  95,  106  S.  W.,  421.  The  remain- 
ing contention  in  the  fourth  assignment,  as  to  the  court's  charge,  can 
not  be  sustained,  as  it  is  favorable  to  appellant.  Before  the  jury  could 
award  appellee  damages  for  future  suffering  the  jury  were  required 
by  the  charge  to  find  "from  the  evidence  that  the  plaintiff  will  con- 
tinue to  suffer  in  the  future  from  such  injuries,^'  and  then  to  award 
''such  a  sum  of  money  paid  now  as  you  may  further  believe  from  the 
evidence  will  fairly  compensate  the  plaintiff  for  such  suffering  as  you 
find  from  the  evidence  she  will  undergo  in  the  future.''  Appellee,  and 
not  the  appellant,  could  complain  that  the  charge  was  burdensome  in 
requiring  a  finding  of  the  suffering  to  be  such  as  *'she  will  undergo*' 
instead  of  ^'as  she  will  reasonably  and  probably  undergo"  in  the  future. 

The  charge,  in  defining  and  restricting  "utmost  care"  to  be  "such  a 
degree  of  care  as  would  be  exercised  by  a  very  careful,  prudent  and 
competent '  person  under  the  same  or  similar  circumstances,"  placed 
upon  the  term  used  the  proper  limitation;  and  as  thus  qualified  and 
r^ricted  the  instruction  was  not  error. 

The  main  charge  of  the  court  fairly  and  aflRrmatively  submitted  the 
issue  to  the  jury  admitting  of  a  finding  for  the  appellant  on  the  issue 
of  negligence  if  it  had  not  been  guilty  of  negligence,  and  the  seventh 
assignment  is  overruled.  The  court  charged  as  a  corollary  of  a  finding 
for  appellee,  ^*If  you  do  not  so  find  and  believe  from  the  evidence, 
your  verdict  will  be  for  the  defendant." 

The  eighth  and  ninth  assignments  are  overruled.  There  is  evidence 
to  sustain  a  finding  of  negligence  and  to  support  the  amount  of  the 
verdict. 

The  ease  was  ordered  aflSrmed.  But,  as  there  was  error  whicK  re- 
quired a  remittitur  to  cure,  the  costs  of  this  appeal  will  be  and  are 
here  taxed  against  the  appellee. 

Affirmed  on  remittitur. 

Writ  of  error  refused. 
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J.  T.  Hall  v.  E.  H.  Pabey. 

Decided  April   1,   1909. 

1. — Contraei— 'Bnildingr  Plani — ^Agreed  Price. 

Evidence  considered  and  held  insufficient  to  support  a  submission  of  plaintiff's 
right  to  recover  for  an  agreed  price  for  furnishing  building  plans  to  defendant. 


^Verdict. 

The  submission  of  the  issue  of  liability  for  an  agreed  price  for  furnishing 
building  plans,  in  the  absence  of  evidence  of  an  undertaking  to  pay  a  fixed 
sum,  was  not  made  harmless  error  by  the  fact  that  there  was  proof  of  an 
agreement  to  pay  a  percentage  of  the  cost  of  the  building  and  that  this  was 
greater  than  the  agreed  price  submitted,  where  the  evidence  as  to  cost  was 
conflicting  and  the  verdict  obviously  based  on  finding  an  agreement  for  the  fixed 
sum. 

8. — ETideno6— Contract. 

On  the  issue  as  to  whether  a  certain  contract  was  made  by  defendant,  evidence 
of  his  financial  ability  to  carry  out  such  undertaking  was  inadmissible. 

4. — Same — ^Pleading. 

Plaintiff  cannot  be  impeached  by  contradicting  his  evidence  (m  immaterial 
matters,  though  pleaded  by  him  without  exception  and  proved  without  objection 
made. 

6. — Contract— NoTationr— Estoppel — ^Pleading. 

The  acceptance  by  defendant  of  architect's  plans  for  a  building  to  cost 
more  than  contemplated  by  the  original  agreement  could  be  proved  in  support 
of  an  allegation  that  he  a^eed  to  pay  for  such  plans.  It  was  a  novation,  and 
not  an  estoppel  against  disputing  plaintiff's  peiformance  which  would  require 
special  pleading. 

6. — ^Attachment— Non-resident. 

Attachment  may  issue  against  the  property  of  a  non-resident  of  the  State, 
though  the  petition  shows  that  he  is  temporarily  within  the  jurisdiction  where 
personal  service  of  citation  may  be  had. 

7. — ^Attachment-Certainty  of  Amonnt. 

An  attachment  will  lie  on  a  debt  by  contract  where  the  demand  shown 
by  the  affidavit  arises  on  contract  and  is  for  actual  damages  capable  of 
estimation  by  the  usual  means  of  evidence  and  not  resting  wholly  or  in  part  on 
the  discretion  of  the  jury. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

Oross  &  Allen,  for  appellant. — ^It  is  error  for  the  court  to  charge 
upon  an  issue  not  made  by  the  evidence.  Houston  &  T.  C.  By.  Co.  v. 
Gilmore,  62  Texas,  391;  Altgelt  v.  Brister,  67  Texas,  436;  Adamson 
V.  Shiel,  18  S.  W.,  464;  Moore  v.  Boothe,  39  Texas  Civ.  App.,  339; 
Wood  V.  Texas  Produce  Co.,  88  S.  W.,  499;  Stanford  v.  Wright,  41 
Texas  Civ.  App.,  346 ;  Antone  v.  Miles,  47  Texas  Civ.  App.,  289. 

An  erroneous  charge  is  presumed  to  have  operated  to  the  injury  of 
the  party  against  whom  given  unless  the  contrary  appears  from  the 
record.  Emerson  v.  Mills,  83  Texas,  388;  San  Antonio  &  A.  P.  Ry. 
V.  Weigers,  22  Texas  Civ.  App.,  344;  Texas,  B.  &  H.  By.  v.  Warner, 
88  Texas,  647. 
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A  witneas  can  not  be  impeached  by  contradicting  him  upon  irrele- 
vant or  immaterial  matter.  Dimmitt  v.  Bobbins,  12  S.  W.,  94,  74 
Texas,  441 ;  Texas  &  P.  Ey.  Co.  v.  Phillips,  42  S.  W.,  852 ;  1  Green- 
leaf  on  Evidence,  449. 

Estoppel  to  be  relied  on  must  be  specially  pleaded,  and  it  is  error 
for  the  court  to  charge  upon  such  an  issue  not  raised  by  the  pleading. 
Howe  V.  O'Brien,  45  S.  W.,  813 ;  Mutual  B.  L.  Ins.  Co.  v.  Bank,  43 
S.  W.,  831,  17  Texas  Civ.  App.,  477;  Adams  v.  Bateman,  29  S.  W., 
1128;  Banking  Co.  v.  Hutchins,  53  Texas,  68;  Scarbrough  v.  Al- 
corn, 74  Texas,  358;  1  Am.  &  Eng.  Ency.  of  Law,  570,  and  notes. 

If  plaintiflE  failed  to  comply  with  his  contract  in  the  preparation  of 
the  plans  he  is  not  entitled  to  recover.  If  he  drew  plans  for  a  build- 
ing to  cost  in  excess  of  the  amount  stipulated,  then  he  is  not  entitled 
to  compensation.  Smith  v.  Dickey,  74  Texas,  61;  Emmerson  v.  Kre- 
zell,  62  S.  W.,  551 ;  6  Cyc,  31,  32. 

Where  the  petition  alleges  that  the  defendant  is  a  transient  person 
temporarily  staying  in  the  county  where  suit  is  brought,  and  the  court 
thereby  acquires  jurisdiction  over  the  person  of  defendant,  an  attach- 
ment will  not  lie  on  the  ground  that  defendant  is  a  nonresident  of  the 
State.    Bev.  Stats.,  art.  1194,  sec.  2. 

Attachment  will  not  lie  where  the  claim  is  for  an  uncertain  amount 
which  can  not  be  ascertained  without  extraneous  proof  and  conjecture 
on  the  part  of  the  jury.  Hockstader  v.  Sam,  73  Texas,  315;  El  Paso 
Nafl  Bank  v.  Fuchs,  34  S.  W.,  206,  89  Texas,  197;  Joiner  v.  Perkins, 
59  Texas,  300;  Sanger  v.  Texas  Gin  Co.,  47  S.  W.,  740;  Cox  v.  Bein- 
hardt,  41  Texas,  593 ;  Willis  v.  Mooring,  63  Texas,  340. 

Stevenson  £  BUchie,  for  appellee. — ^Even  if  evidence  as  to  defend- 
ant's ability  to  build  the  hotel  would  have  been  irrelevant  in  the  first 
instance,  yet  having  himself  raised  the  issue  in  his  pleadings  and  in 
his  evidence,  appellant  can  not  complain  that  the  court  permitted  ap- 
pellee to  offer  evidence  as  to  appellant^s  own  statements  in  rebuttal 
and  to  discredit  his  statements  upon  that  issue  upon  the  witness  stand. 
1  Elliott  on  Evidence,  sec.  190;  11  Ency.  of  Evidence,  212;  St.  Louis, 
etc..  By.  Co.  v.  George,  85  Texas,  150;  Hoxie  v.  Silliman,  29  S.  W., 
9L 

The  indebtedness  claimed  in  the  petition  was  sufficiently  certain  to 
support  an  attachment,  and  the  court  did  not  err  in  overruling  mo- 
tion to  quash.  Hockstader  v.  Sam,  73  Texas,  315;  StiflE  v.  Fisher,  2 
Texas  Civ.  App.,  346;  Waples-Platter  Co.  v.  Basham,  9  Texas  Civ. 
App.,  638. 

WILLSON*,  Chief  Justice. — The  action  was  by  appellee.  In  his 
amended  petition  he  alleged  that  appellant  had  employed  him  as  an 
architect  to  prepare  plans  and  specifications  for  a  stone  and  concrete 
building  to  be  erected  by  appellant,  and  had  agreed  to  pay  h^m  $1,000 
for  same.  He  then  alleged  performance  on  his  part  of  the  contract, 
and  a  refusal  on  the  part  of  appellant  to  pay  the  $1,000.  In  another 
count  in  his  said  petition  appellee  alleged  that  he  prepared  the  plans, 
etc.,  at  appellant^s  special  instance  and  request,  that  they  were  reason- 
ably worth  $1,000,  and  that  appellant  had  refused  to  pay  for  them. 


42  Texas  Civil  Appeals  Hepobts,  Vol.  65.  [April, 

On  the  ground  that  appellant  yreis  a  nonresident  of  the  State,  appellee 
had  a  writ  of  attachment  issued.  The  writ  was  levied  upon  a  tract 
of  land  belonging  to  appellant.  The  appeal  is  prosecuted  froni  a 
judgment  in  appellee's  favor  for  said  sum  of  $1,000,  and  foreclosing 
the  lien  of  the  attachment  on  the  land. 

The  court  instructed  the  jury  to  find  for  appellee  and  to  assess  his 
damages  at  $1,000  if  they  believed  from  the  evidence  that  he  had 
made  and  furnished  the  plans,  etc.,  and  further  belieVed  that  appel- 
lant had  agreed  and  promised  to  pay  him  $1,000  for  them.  Appellant 
insists  that  there  was  no  evidence  of  an  undertaking  on  his  part  to  pay 
$1,000  for  the  plans,  etc.,  and  that  the  instruction,  therefore,  was  er- 
roneous. On  the  trial  appellee  testified  as  follows:  "From  the  first 
time  that  Mr.  Hall  came  into  my  ofiBce  until  the  delivery  of  the  plans, 
etc.,  at  Shreveport,  it  was  fully  understood,  and  I  had  told  Mr.  Hall 
that  my  charges  for  the  work  of  making  the  plans  complete  would  be 
on  the  basis  of  three  and  a  half  percent  of  the  estimated  valuation  of 
the  building  to  be  erected,  and  an  additional  one  and  a  half  percent 
on  the  value,  if  I  superintended  the  work  of  construction,  and  Hall 
agreed  to  these  charges.  .  .  .  My  charge  for  the  services  rendered 
was  based  on  an  estimated  cost  for  the  building  of  $30,000.  In  the 
frequent  talks  and  conferences  with  Mr.  Hall,  we  had  an  estimated 
value  of  the  building  construction  of  from  $30,000  to  $34,000,  and  my 
charge  was  finally  placed  at  $1,000.'^  Appellee  insists  that  the  testi- 
mony just  recited  raised  the  issue  submitted  by  the  instruction  com- 
plained of.  But  we  do  not  think  it  sufficient  to  support  a  finding  that 
appellant  had  agreed  to  pay  $1,000  for  the  plans,  etc.  It  may  be  in- 
ferred that  appellee  meant  that  at  the  conclusion  and  as  a  result  of 
the  frequent  talks  and  conferences  he  referred  to,  his  "charge**  was 
finally  placed  at  $1,000,  but  we  do  not  think  it  should  be  further  in- 
ferred that  he  meant  when  it  was  so  placed  appellant  agreed  and  un- 
dertook to  pay  it.  That  such  was  his  meaning  was  not  consistent  with 
other  portions  of  his  testimony  following  that  we  have  quoted.  "In 
the  case  of  Mr.  Hall,**  he  testified,  "as  in  all  other  cases,  the  charge 
of  three  and  a  half  percent  on  the  estimated  value  was  payable  uncon- 
ditionally. ...  It  was  understood  between  Mr.  Hall  and  myself 
that  I  was  to  furnish  him  the  plans  as  heretofore  mentioned  at  the 
standard  compensation  for  the  work.  .  .  .  There  was  very  little 
said  between  myself  and  Mr.  Hall  as  to  what  I  would  charge  him  for 
the  work.  He  asked  me  what  I  would  charge  him,  and  I  told  him 
and  explained  the  system  of  charges  we  have  and  which  I  always  fol- 
low.** The  "standard  compensation**  and  "system  of  charges**  appellee 
referred  to  was  stated  by  him  to  be  three  and  one-half  percent  of  the 
estimated  value  of  the  building,  for  preparing  the  plans  and  specifi- 
cations theiefor,  and  one  and  one-half  percent  for  superintending  the 
construction  thereof.  Considered  together,  we  think  the  issue  made 
by  appellee*8  testimony  was  not  whether  appellant  had  contracted  to 
pay  nim  $1,000  for  the  plans,  etc.,  but  whether  he  had  contracted  to 
pay  him  therefor  three  and  one-half  percent  on  the  estimated  cost  of 
the  building  or  not.  Therefore,  we  tliink  the  instruction  complained 
of  was  erroneous.  Appellee  insists,  however,  that  if  the  instruction 
was  erroneous  it  was  so  in  favor  of  appellant,  and  that  he  should  not 
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be  heard  to  complain  of  it.  The  contention  is  based  on  appellee's  tes- 
timony to  the  effect  that  the  building  was  to  cost  not  less  than  $30,000, 
three  and  one-half  percent  of  which  would  be  $1,050.  But  to  sus- 
tain the  contention  on  such  a  ground  would  be  to  ignore  the  testimony 
of  appellant  that  the  building  was  to  cost  not  exceeding  $18,000,  three 
and  one-half  percent  of  which  sum  would  be  $630,  or  $370  less  than 
the  amount  found  by  the  jury.  The  finding  of  the  jury  reasonably 
can  not  be  referred  to  the  evidence  tending  to  establish  a  contract  to 
pay  for  the  plans,  etc.,  on  a  percentage  basis,  because  an  issue  as  to 
such  a  contract  was  not  submitted  to  them  by  the  court's  charge. 
Fairly,  it  can  not  be  referred  to  an  undertaking  implied  on  the  part 
of  appellant  to  pay  the  reasonable  value  of  the  plans,  etc.,  because, 
while  there  may  have  been  testimony  in  the  case  from  which  the  jury 
might  have  concluded  that  the  reasonable  value  of  the  plans,  etc.,  was 
a  sum  either  greater  or  less  than  $1,000,  there  was  no  testimony  from 
which  they  could  have  concluded  that  it  was  no  greater  and  no  less 
than  $1,000  as  found  by  them.  .  It  is  clear,  we  think,  that  the  verdict 
of  the  jury  must  be  referred  to  the  issue  erroneously  submitted  to 
them,  and  therefore  that  it  should  not  be  held  that  the  instruction 
complained  of  was  harmless.  Stanford  v.  Wright,  92  S.  W.,  269; 
Houston  &  T.  C.  Ey.  Co.  v.  Gilmore,  62  Texas,  391 ;  Altgelt  v.  Bris- 
ter,  67  Texas,  436 ;  Adamson  v.  Shiel,  18  S.  W.,  464 ;  Moore  v.  Booth, 
39  Texas  Civ.  App.,  339 ;  Wood  v.  Texas  Produce  Co.,  88  S.  W.,  499. 
Over  appellant's  objection  on  the  grounds  that  it  was  irrelevant,  im- 
material and  calculated  to  prejudice  the  minds  of  the  jury  against 
him,  the  court  permitted  the  witness  Moseley  to  testify  that  appellant 
represented  to  him  that  he  was  worth  about  $100,000,  owned  lumber 
enough  to  build  a  city  like  Mineral  Wells,  and  was  there  for  the  pur- 
pose of  purchasing  a  site  upon  which  to  construct  "a  thirty  or  forty- 
thousand-dollar  hotel.'*  And  over  appellant's  objection  on  like  grounds 
the  court  permitted  appellee  on  his  cross-examination  of  appellant, 
testifying  as  a  witness,  to  prove  by  him  that  he  might  have  told  Mose- 
ley that  he  *^had  timber  enough  in  Louisiana  to  build  a  town  like 
Mineral  Wells,  if  it  was  cut  up.'*  In  his  pleadings  appellant  had  al- 
leged that  by  the  terms  of  the  agreement  between  appellee  and  himself 
he  was  to  buy  a  building  site  from  Highsmith,  when  appellee  was  to 
prepare  the  plans,  etc.,  and  negotiate  a  loan  for  him  (appellant)  of 
money  sufiBcient  to  pay  for  the  construction  of  an  hotel  upon  the  site. 
He  further  alleged  that  it  was  understood  between  them  that  in  the 
event  a  loan  for  the  purpose  of  building  the  hotel  was  not  secured,  ap- 
pellee was  not  to  be  entitled  to  demand  or  receive  anything  on  account 
of  the  plans,  etc.,  to  be  prepared  by  him.  Appellant  further  alleged 
that  he  had  so  stated  to  appellee,  and  that  appellee  knew  he  could  not 
purchase  the  site  and  construct  the  hotel  unless  such  a  loan  was  se- 
cured. On  his  direct  examination  he  had  testified  that  he  did  not  at 
the  time  of  the  transactions  between  himself  and  appellee  have  money 
enough  to  buy  the  lot  and  build  the  hotel,  and  that  appellee  knew  it. 
The  testimony  objected  to  should  not  have  been  admitted  as  evidence. 
Appellant's  financial  condition  was  not  an  issue  in  the  case.  The  ques- 
tions made  by  the  pleadings  were:  (1)  Did  appellant  become  bound 
to  pay  appellee  any  sum  of  money  on  account  of  the  plans,  etc.? 
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(2)  If  he  did,  what  sum?  In  determining  these  questions,  whether 
he  was  worth  one  dollar  or  one  hundred  thousand  dollars  was  of  no 
importance.  He  might  have  entered  into  the  contract  as  claimed  by 
appellee,  notwithstanding  he  was  worth  only  one  dollar.  He  mighft 
have  declined  to  enter  into  it  had  he  been  worth  a  hundred  thousand 
dollars.  Appellee  insists,  however,  that  if  the  evidence  was  inadmis- 
sible, appellant  should  not  be  heard  to  complain  of  it  in  the  face  of 
the  allegation  in  his  pleadings  to  which  we  have  referred,  to  wit,  that 
appellee  knew  he  could  not  buy  the  lot  and  construct  the  hotel  unless 
the  loan  was  secured;  and  on  account  of  his  testimony  on  his  direct 
examination  as  a  witness,  to  which  we  have  also  referred,  to  wit,  that 
he  did  not  have  enough  money  with  which  to  buy  the  lot  and  build 
the  hotel.  The  allegation  in  the  answer  referred  to,  to  the  effect  that 
appellant  was  not,  and  that  appellee  knew  he  was  not,  able  to  con- 
struct the  proposed  hotel  unless  the  loan  was  secured,  was  an  imma- 
terial one.  It  did  not  present  a  reason  why  appellee  should  not  re- 
cover against  him  as  prayed  for.  It  doubtless  would  have  been  stricken 
from  the  answer  had  it  been  excepted  to.  The  allegation  was  not  ren- 
dered material  because,  in  the  absence  of  objection  thereto,  testimony 
tending  to  establish  its  truth  was  admitted  as  evidence.  Nor,  on  the 
other  hand,  was  the  testimony  of  appellant  referred  to  rendered  mate- 
rial by  reason  of  the  fact  that  appellee  had  failed  to  except  to  and  have 
stricken  out  the  allegation  in  the  answer  which  it  tended  to  support. 
In  so  far,  therefore,  as  the  testimony  of  the  witness  Moseley  was  ad- 
mitted for  the  purpose  of  impeaching  appellant,  relating  as  it  did  to 
an  immaterial  matter,  it  was  error  to  admit  it  as  evidence.  Texas  & 
P.  Ry.  Co.  V.  Phillips,  42  S.  W.,  852.  In  so  far  as  the  testimony  ob- 
jected to  was  for  any  other  purpose,  it  clearly  was  irrelevant,  and  we 
do  not  think  it  was  rendered  admissible  because  other  irrelevant  testi- 
mony without  objection  thereto  had  been  admitted. 

The  court  instructed  the  jury:  "If  you  believe  from  the  evidence 
in  the  case  that  the  defendant  employed  the  plaintiff  to  draw  plans 
and  specifications  for  an  hotel  to  cost  not  exceeding  $18,000,  and  you 
further  believe  from  the  evidence  that  plaintiff  furnished  the  plans 
and  specifications  of  an  hotel  building  which  would  cost  more  than 
$18,000,  and  would  cost  $30,000  or  more,  then  you  are  charged  that 
the  plaintiff  can  not  recover  in  this  case,  unless  defendant  accepted 
'the  plans  drawn,  and  this  with  knowledge  of  the  excess  in  cost  to  erect 
the  building.'*  The  objection  urged  to  the  instruction  is  that  it  was 
upon  an  issue  not  made  by  the  pleadings  and  the  evidence.  As  we  un- 
derstand appellant,  his  contention  is  that  the  instruction  should  not 
have  been  qualified  by  the  language  "unless  defendant  accepted  the 
plans  as  drawn,  and  this  with  knowledge  of  the  excess  in  cost  to  erect 
said  building,*'  because  it  bound  him  by  matter  in  estoppel  which  had 
not  been  pleaded.  We  do  not  think  the  qualification  objected  to 
should  be  regarded  as  submitting  an  estoppel  as  against  appellant  to 
deny  liability  if  he  had  accepted  the  plans  with  knowledge  that  they 
were  of  a  building  to  cost  in  excess  of  the  sum  contemplated  when  the 
contract  was  entered  into.  If  the  contract  as  originally  made  was  for 
plans  of  a  building  to  cost  not  exceeding  $18,000,  as  claimed  by  ap- 
pellant, the  effect  of  appellant's  accepting  plans  tendered  to  him  by 
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appellee,  knowing  they  were  of  a  building  to  cost  in  excess  of  $18,000, 
it  seems  to  ns,  would  be  to  change  the  terms  of  the  contract  in  that 
particular,  and  render  him  liable  on  the  contract  as  so  changed.  We 
can  not  say  that  the  contract  as  so  ch'anged  is  not  the  one  declared 
upon  in  the  petition.  If  it  was,  then  the  court  did  not  err  in  in- 
structing the  jury  as  complained  of,  and  did  not  err  in  refusing  to  in- 
struct them  as  requested  by  appellant  in  special  charges  asked. 

Appellant  complains  of  the  action  of  the  court  in  overruling  his  mo- 
tion to  quash  the  attachment.  The  grounds  stated  in  the  motion  were : 
(1)  That  neither  the  affidavit  for  the  attachment  nor  appellee's  peti- 
tion "shows  that  defendant  has  any  eifects  within  the  State  of  Texas 
and  the  affidavit  and  petition  state  inconsistent  facts  as  to  the  resi- 
dence of  defendant;*'  and  (2)  that  the  amount  sued  for  was  "uncer- 
tain and  incapable  of  being  arrived  at  except  by  conjecture  on  part  of 
jury.'* 

With  reference  to  the  ground  first  mentioned  it  may  be  stated  that 
in  his  petition  appellee  alleged  that  appellant  "is  a  nonresident  of  the 
State  of  Texas,  but  is  a  transient  person,  now  temporarily  staying  in 
Palo  Pinto  County,  Texas  ;'*  and  that  in  his  affidavit  for  the  attach- 
ment appellee  averred  that  appellant  was  "not  a  resident  of  the  State 
of  Texas.''  The  allegation  in  the  petition  showing  that  the  court  to 
which  the  suit  was  brought  might  by  service  of  a  citation  in  the  ordi- 
nary way  have  acquired  jurisdiction  to  render  a  personal  judgment 
against  appellant,  he  contends  that  the  fact  that  he  may  have  been  a 
nonresident  of  the  State  did  not  authorize  the  suing  out  of  the  attach- 
ment. We  think  the  contention  should  be  overruled.  The  question 
presented  is  not  as  to  the  effect  of  a  showing  by  proper  pleading  and 
proof  that  the  affidavit  was  false,  because  appellant  was  not  in  fact  a 
nonresident  of  the  State  within  the  meaning  of  the  statute,  but  is  as 
to  the  effect  of  supposed  contradictory  averments  in  the  affidavit  and 
petition.  The  statute  in  terms  authorizes  the  issuance  of  an  attach- 
ment when  the  plaintiff  makes  an  affidavit  that  the  defendant  "is  not 
a  resident  of  the  State."  Sayles'  Stats.,  article  186,  subdivision  2. 
When  such  an  affidavit  is  made  we  do  not  think  the  fact  that  it  ap- 
pears from  other  averments  in  the  pleadings  that  the  defendant  is 
temporarily  in  the  State  is  a  sufficient  reason  for  quashing  the  pro- 
ceedings. The  averment  in  the  affidavit  that  appellant  was  a  nonresi- 
dent of  the  State  was  not  inconsistent  with  the  allegation  in  the  peti- 
tion that  he  was  temporarily  staying  in  the  State.  A  person  may  be 
a  nonresident  of  the  State  within  the  meaning  of  the  statute,  and  at 
the  same  time  be  within  its  boundaries.  3  Amer.  &  Eng.  Ency.  Law, 
2d  ed.,  199;  Greene  v.  Beckwith,  38  Mo.,  384;  Hickson  v.  Brown,  92 
Ga.,  225,  17  S.  E.,  1035;  Wallace  &  Sons  v.  Ca^le,  68  N".  Y.,  370. 

With  reference  to  the  other  ground  urged  as  a  reason  why  the  at- 
tachment should  be  quashed,  it  may  be  stated  that  while  appellee  in 
his  original  petition  did  not  allege  an  undertaking  on  appellant's  part 
to  pay  him  a  specific  sum  for  the  plans,  etc.,  but  only  their  reasonable 
value,  in  his  affidavit  to  said  petition  he  swore  that  appellant  was  in- 
debted to  him  in  a  specific  sum,  to  wit,  $1,050.  Even  if  the  allega- 
tions of  the  petition  alone  should  be  looked  to  in  determining  the 
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contention  made,  we  think  it  ehonld  be  overruled.  Stiff  v.  Fisher,  2 
Texas  Civ.  App.,  346,  21  S.  W.,  292;  Waples-Platter  Grocery  Co.  v. 
Basham,  9  Texas  Civ.  App.,  638,  29  S.  W.,  1118;  Evans  v.  Breneman, 
46  S.  W.,  80 ;  McKay  v.  Elder,  92  S.  W.,  268 ;  Hochstadler  v.  Sam,  73 
Texas,  315,  11  S.  W.,  408;  3  Am.  &  Eng.  Ency.  Law,  2d  ed.,  p.  189. 
The  authorities  cited  establish  in  effect  that  where  the  recovery  is 
sought  on  a  contract  either  express  or  iniplied,  and  the  '^damages 
claimed  are  actual  and  capable  of  estimation  by  the  usual  means  of 
evidence,  and  not  resting  wholly  or  in  part  in  the  discretion  of  the 
jury,*'  an  attachment  may  be  sued  out.  Hochstadler  v.  Sam,  73 
Texas,  315,  11  S.  W.,  409.  Appellant's  demand  as  set  out  in  his  orig- 
inal petition  was  for  a  sum  alleged  to  be  due  on  a  contract,  and  the 
damages  claimed  were  ^'actual  and  capable  of  estimation  by  the  usual 
means  of  evidence,''  and  did  not  rest  "wholly  or  in  part  in  the  discre- 
tion of  the  jury.''  In  StiflE  v.  Fisher,  supra,  the  action  was  to  recover 
a  sum  of  money  paid  on  a  contract  for  the  purchase  of  certain  cattle 
and  also  to  recover,  as  damages  on  account  of  the  defendant's  failure 
to  deliver  the  cattle  as  agreed  upon,  the  difference  between  the  market 
value  and  the  contract  price  thereof.  The  defendant's  motion  to  quash 
the  attachment  issued  against  his  property  to  enforce  the  plaintiff's 
demand,  on  the  ground  that  it  was  unliquidated,  was  overruled.  On 
appeal  the  refusal  to  quash  the  attachment  proceedings  was  held  not 
to  be  error.  After  quoting  from  the  opinion  in  Fisher  v.  Consequa,  2 
Wash.  C.  C,  384,  the  statement  of  Mr.  Justice  Washington  *'that  the 
uncertainty  of  the  sum  due  does  not,  in  the  common  understanding  of 
mankind,"  render  a  sum  due  by  an  express  contract  any  less  a  debt, 
the  court  in  the  Stiff-Fisher  case  said :  "It  is  true  in  that  case,"  refer- 
ring to  Fisher  v.  Consequa,  supra,  "there  was  an  express  promise  to 
pay  this  difference  while,  in  the  case  here  submitted,  there  was  but  an 
implied  promise  to  pay  the  difference  between  the  contract  price  and 
the  market  value  at  the  time  and  place  of  delivery.  In  some  of  the 
cases,  however,  cited  by  Mr.  Drake  (Drake,  Attachm.,  sections  12-23), 
there  was  no  express  promise.  We  are  of  the  opinion  that  the  words 
'debt'  and  'demand,'  as  used  in  our  attachment  statute,  should  not  be 
60  restricted  in  their  meaning  and  scope  as  appellants  contend,  and 
that  no  error  was  committed  in  overruling  the  motion  to  quash  the 
attachment.  While  a  strict  compliance  on  the  part  of  the  attaching 
creditor  with  the  statute  has  been  steadily  enforced  in  this  State,  it 
seems  to  us  that,  in  construing  the  meaning  of  the  law  itself,  to  adopt 
an  illiberal  rule  is  to  disregard  the  expressed  will  of  the  Legislature. 
Bev.  Stats.,  final  title,  section  3."  We  do  not  think  the  allegation  in 
the  original  petition,  in  connection  with  the  prayer  for  the  attachment, 
that  appellee's  debt,  interest  and  costs  "will  amount  to  the  sum  of 
$1,000,"  furnished  a  reason  why  the  attachment  should  be  quashed. 
It  appeared  from  specific  allegations  in  other  portions  of  the  original 
petition  and  from  the  affidavit  attached  to  same,  that  appellee  was 
claiming  a  right  to  recover  $1,000  as  the  value  of  the  plans,  etc.  From 
the  whole  petition,  notwithstanding  the  element  of  uncertainty  intro- 
duced by  the  confusing,  if  not  contradictory,  averment  in  connection 
with  the  prayer  referred  to,  we  think  it  reasonably  appears  that  the 
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intention  of  the  pleader  was  not  to  abandon  the  claim  asserted  for 
$1,000  as  the  value  of  the  plans,  etc. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Dan  Wright  et  al.  v.  Edgar  W.  Hooker  et  al. 

Decid?'!    April   2,   1909.  \ 

1. — ^Hotet  and  Billi — Sureties — ^Llaulllty — ^Recovery  Over. 

Where  the  trustee  of  the  estate  of  a  bankrupt  sued  the  payee  to  recover  the 
amount  received  by  him  from  the  bankrupt  in  payment  of  the  note  of  the 
bankrupt  which  was  a  preference,  and  the  defendant  made  the  sureties  on  the 
note  parties  and  sought  recovery  over  against  them,  and  thereafter  compromised 
and  settled  with  the  plaintiff,  the  sureties  were  liable  to  him  for  the  amount 
so  paid,  and  he  was  entitled  to  judgment  against  them  if  the  pleadings  authorized 
such  a  judgment. 


-Pleading. 

Where  the  payee  was  sued  to  recover  the  amount  received  by  him  in  payment 
of  a  note,  which  payment  was  a  preference,  and  made  the  sureties  on  the  note 
parties  and  sought  recovery  over  against  them  for  the  amount  that  was  adjudged 
against  him,  and  thereafter  compromised  and  settled  with  the  plaintiff  but 
failed  to  amend  his  pleadings,  but  the  sureties  set  up  such  compromise  and 
settlement  and  prayed  that  they  should  not  be  held  liable,  if  at  all,  -for  more 
than  the  amount  paid  in  settlement,  their  pleadings  supplied  the  deficiency  in 
those  of  the  original  defendant,  and  the  pleadings  together  supported  a  judgment 
in  his  favor  in  that  amount. 

S. — Hotlee— Principal  and  ▲gent. 

If  the  agent  has  knowledge  of  a  fact  at  the  time  he  acts  for  the  principal, 
notice  will  be  imputed  to  the  latter,  notwithstanding  the  agent  had  such  knowledge 
prior  to  the  beginning  of  the  agency. 


4. — Judgment  on   Undisputed   Evidence — ^Procedure — ^Harmless   Error. 

When  under  the  undisputed  evidence  no  other  judgment  than  the  one 
rendered  could  have  been  properly  rendered,  errors  of  procedure  occurring  on 
the  trial  are  immaterial. 

Appeal  from  the  County  Court  of  Nacogdoches  County.  Tried  be- 
low before  Hon*  G.  D.  Mims. 

Ingraham,  MiddlebrooJc  &  Hodges,  for  appellants. — The  plaintiif  in 
this  cause  nnder  the  case  as  it  went  to  the  jury,  under  the  pleadings 
and  evidence  not  having  recovered  any  judgment,  and  the  defendant 
E.  A.  Blount  praying  for  a  judgment  against  these  defendants  only  in 
the  event  that  the  plaintiff  recovered  a  judgment  against  him,  the 
court,  when  it  determined  that  plaintiff  was  not  entitled  to  any  judg- 
ment against  E.  A.  Blount  on  the  matter  set  up  in  his  petition,  should 
have  instructed  a  verdict  for  these  defendants,  and  erred  in  not  doing 
so.  Barber  v.  Geer,  94  Texas,  584;  Harding  v.  Commissioners'  Court, 
95  Texas,  175 ;  Western  Union  Tel.  Co.  v.  Smith,  88  Texas,  13 ;  Moore 
V-  Kennedy,  81  Texas,  147;  Roche  v.  Lovell,  74  Texas,  191;  Hoefling 
V.  Dobbin,  40  S.  W.,  58;  Farries  v.  Cockerell,  88  Texas,  428;  Haber- 
man  v,  Heidrick,  66  S.  W.,  106 ;  Wliitaker  v.  Sanders,  62  S.  W.,  640. 

The  knowledge  of  an  agent  that  can  be  imputed  to  its  principal  is 
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only  such  as  Ee  requires  after  he  becomes  an  agent.  The  agent's 
knowledge  before  his  employment  can  not  be  imputed  to  the  principaL 
Bradstreet  Co.  v.  Gill,  72  Texas,  117;  Dawson  v.  Sparks,  1  Posey's 
U.  C,  758 ;  Irvine  v.  Grady,  85  Texas,  122 ;  Texas  L.  Agency  v,  Tay- 
lor, 88  Texas,  49 ;  KauflEman  v.  Bobey,  60  Texas,  308. 

H.  B.  Short  and  8.  W.  Blount,  for  appellee  E.  A.  Blount. 

PLEASANTS,  Chief  Justice. — ^At  a  former  day  of  this  term  we 
affirmed  the  judgment  of  the  court  below  without  a  written  opinion. 
Appellants  have  filed  a  motion  requesting  that  we  prepare  and  file  a 
written  statement  of  our  conclusions  of  fact  and  law  upon  the  ques- 
tions presented  by  the  record.  While  the  statute  does  not  require  the 
Courts  of  Civil  Appeals  to  render  written  opinions  in  affirmed  cases 
which  can  not  be  taken  to  the  Supreme  Court  by  writ  of  error,  in 
deference  to  request  of  counsel  we  will  briefly  state  the  nature  of  the 
case  and  the  reasons  which  controlled  us  in  concluding  that  the  judg- 
ment of  the  court  below  should  be  affirmed.  (Tucker  &  Co.  v.  Frei- 
berg &  Kahn,  46  Texas  Civ.  App.,  160.) 

The  suit  was  brought  by  Edgar  W.  Hooker,  trustee  of  the  bankrupt 
estate  of  J.  Wright,  to  recover  from  E.  A.  Blount  the  amount  paid 
him  by  said  Wright  on  a  note  held  by  Blount  which  was  executed  by 
the  said  Wright  as  principal  and  upon  which  appellants  were  sureties 
or  endorsers.  The  ground  upon  which  recovery  was  sought  was  that 
the  payment  to  Blount  was  made  by  Wright  after  he  became  insolvent 
and  within  four  months  of  the  date  upon  which  he  was  adjudged  a 
bankrupt,  and  that  Blount  received  such  payment  with  knowledge  of 
Wright's  insolvency.  Blount  answered,  denying  any  knowledge  of  the 
insolvency  of  Wright  at  the  time  of  said  payment,  and  alleging  the 
execution  of  the  note  by  Wright  and  the  appellants  herein,  and  prayed 
that  they  be  made  parties  and,  in  event  of  judgment  against  him,  that 
he  have  judgment  over  against  the  appellants  for  the  amount  recovered 
by  plaintiff. 

The  appellants  answered  in  the  court  below  by  general  exception  and 
general  denial  end  various  special  exceptions  and  pleas,  one  of  said 
pleas  being  as  follows: 

"And  now  come  the  said  defendants  and  say  that  they  have  been 
informed  and  believe  that  since  the  institution  of  this  case  the  plain- 
tiff in  this  case  and  the  defendant  E.  A.  Blount  have  settled,  adjusted 
and  compromised  this  matter;  that  is,  the  matters  involved  in  this 
suit,  by  the  said  E.  A.  Blount  paying  the  sum  of  $500  and  agreeing 
to  pay  all  costs,  and  so  charges  the  facts  to  be  upon  their  information 
and  belief,  and  they  further  say  it  would  be  unjust  and  inequitable  for 
the  defendant  Blount  to  recover  of  them  at  all,  and  anyhow  he  ought 
not  to  because  he  only  asks  to  recover  in  the  event  plaintiff  recovers 
against  him,  and  the  plaintiff  now  has  no  cause  of  action  against  the 
said  Blount  or  to  recover  of  them  any  other  sum  than  that  which  he 
has  paid  to  adjust  said  matter,  and  these  facts  they  are  ready  to 
verify/' 

The  evidence  is  undisputed  and  establishes  the  following  facts: 
Wright  was  insolvent  at  the  time  he  paid  the  note  held  by  Blount,  and 
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was  adjudged  a  bankrupt  within  less  than  four  months  thereafter.  The 
agent  of  Blount  to  whom  the  money  was  paid  knew  of  Wright's  insol- 
vency at  the  time  the  payment  was  made,  but  Blount  had  no  personal 
knowledge  thereof.  The  amount  paid  Blount  by  Wright  in  satisfaction 
of  the  note  was  $700.  After  this  suit  was  brought  Blount  compro- 
mised with  the  appellee  Hooker  by  paying  him  $500  in  full  settlement 
of  his  claim  for  $700  and  agreeing  to  pay  the  costs  of  suit.  After  this 
compromise  was  made  there  was  no  amended  pleading  filed  by  Blount, 
and  the  case  went  to  trial  upon  the  pleading  before  set  out.  Upon 
this  state  of  the  pleadings  and  evidence  the  trial  judge  instructed  the 
jury  to  return  a  verdict  in  favor  of  Hooker  against  Blount  for  his 
costs,  and  in  favor  of  Blount  against  the  appellants  for  $500  and  inter- 
est at  ten  pcfrcent  from  date  of  the  payment  of  said  amount  by  Blount 
to  Hooker,  and  for  all  costs  of  suit.  A  verdict  was  returned  as  di- 
rected and  judgment  rendered  accordingly. 

It  is  very  earnestly  insisted  by  counsel  for  appellants  that  the  ver- 
dict and  judgment  can  not  be  upheld  because  they  are  not  supported 
by  the  pleadings.  We  do  not  think  this  contention  is  sound.  It  is 
true  that  the  appellee  Blount  only  asked  to  recover  of  appellants  the 
amount  which  appellee  Hooker  might  recover  against  him,  and  it  may 
be  that  notwithstanding  he  pleads  the  facts  fully  as  to  the  execution 
of  the  note  and  the  liability  of  the  appellants  to  him  thereon  for  what- 
ever portion  of  the  money  paid  him  by  Wright  he  would  be  required 
to  return  to  the  trustee  in  bankruptcy,  he  would  not  under  his  plead- 
ings be  entitled  to  recover  against  appellants  any  sum  not  expressly 
adjudged  to  Hooker  in  this  suit.  But  we  think  the  plea  of  appellants 
before  set  out,  in  which  the  facts  of  the  compromise  are  fully  stated 
and  judgment  is  asked  to  be  rendered  against  them  in  event  they  are 
held  liable  at  all  only  for  the  $500  paid  by  Blount  in  compromising 
the  claim  of  Hooker,  supplies  the  deficiency  in  Blount's  pleadings.  The 
undisputed  evidence  shows  that  Blount  was  liable  to  Hooker  for  the 
full  amount  of  the  $700  paid  him  by  Wright,  and  having  paid  $500 
in  settlement  of  said  amount,  appellants,  who  were  bound  to 'him  for 
the  whole  amount  due  on  said  note,  are  clearly  liable  for  the  $500  so 
paid  by  him.  The  answer  of  appellee  Blount  contains  a  prayer  for 
general  relief,  and  the  facts  pleaded  by  him  and  by  the  appellants  and 
ehown  by  the  undisputed  evidence  establish  his  right  to  the  relief 
granted  by  the  judgment. 

It  is  further  contended  by  appellants  that  the  knowledge  of  Blount's 
agent  of  the  insolvency  of  Wright  at  the  time  the  note  was  paid  hav- 
ing been  acquired  prior  to  his  agency  and  not  while  he  was  acting  in 
such  capacity,  can  not  be  imputed  to  his  principal.  It  is  true  that  the 
agent  first  learned  of  Wright's  insolvency  before  he  received  the  note 
for  collection,  but  the  evidence  leaves  no  doubt  of  the  fact  that  at  the 
time  he  received  the  money  from  Wright  he  knew  of  the  insolvency. 
If  he  knew  the  fact  existed  at  the  time  he  acted  for  his  principal  it  is 
immaterial  that  he  had  such  knowledge  prior  to  the  beginning  of  his 
agencv.  (Fire  Association  of  Philadelphia  v.  La  Grange  &  Ij.  Compress 
Co.,  109  S.  W.,  1134;  Hooker  v.  Blount,  44  Texas  Civ.  App.,  162.) 

None  of  the  assignments  are  meritorious.  In  our  opinion  ;^o  other 
Vol.  LV  Civil— 4. 
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judgment  than  the  one  rendered  could  have  been  properly  rendered 
upon  the  evidence,  which  is  undisputed,  and  therefore  any  error  of , 
procedure  which  may  have  occurred  on  the  trial  became  immaterial, 
and  the  judgment  of  the  court  below  was  therefore  affirmed. 

Affirmed. 


B.  G.  Maury  et  al.  v.  A.  &  R.  McDonald. 

Decided   April   3,    1909. 

1. — OamiihmeBt — Contract — ^Debtor. 

Where  the  defendant  had  a  contract  to  purchase  certain  lands  and  entered 
into  a  contract  with  the  garnishee  by  which  the  latter  ac(]uired  a  half  interest  in 
the  lands  and,  in  making  the  first  payment  as  stipulated  in  the  original  contract, 
the  garnishee  made  his.  part  of  such  payment  by  handing  to  defendant  one-half 
thereof  which  the  latter  immediately  paid  to  the  vendor,  and  the  garnishee 
entered  into  an  obligation  to  pay  said  vendor  the  other  payment,  the  indebtedness 
thus  created  was  not  to  defendant  but  to  the  vendor,  and  was  not  subject  to 
garnishment  at  the  suit  of  a  creditor  of  the  defendant. 

9. — Same — ^Effects  Subject  to  Oamislimciit. 

Where  the  garnishee  owned  a  half  interest  in  a  contract  to  purchase  lands, 
and  secured  an  option  to  purchase  the  interest  of  defendant  who  owned  the 
other  half,  under  a  contract  to  either  exercise  said  option  or  to  lend  defendant 
the  money  to  make  his  share  of  the  payments,  and  he  elected  not  to  exercise 
his  option  and  produced  a  draft  payable  to  himself  and  kept  it  in  his  possession 
imtil  a  certain  date  when  he  endorsed  it  and  delivered  it  to  defendant  in 
compliance  with  hia  contract  to  lend  the  money,  this  did  not  constitute  effects 
in  the  hands  of  the  garnishee  belonging  to  defendant  and  subject  to  garnishment. 

8. — Same— Compensation  of  Garnishee— Costa — Attorney's  Fee— Statute. 

The  compensaCion  allowed  the  garnishee  under  the  statute  is  not  to  be 
limited  to  the  value  of  the  naked  service  of  preparing  his  answer  where  the 
same  is  controverted,  but  also  includes  the  value  of  legal  services  in  resisting 
the  writ,  where  it  appears  that  the  plaintiff  has  no  cause  of  action  against 
the  garnishee;  and  a  reasonable  attorney's  fee  may  be  taxed  as  costs  against 
the  plaintiff.    Rev.  Slats,  art.  253. 

4. — Same— Case  Followed — Cases  Distinguished. 

Where  suit  was  againsl  a  nonresident  for  debt  and  the  plaintiff  only  sought 
a  judgment  in  rem  against  the  property  in  the  hands  of  the  garnishee,  and  the 
latter  confined  himself  solely  to  resistance  of  plaintiiTs  claim  that  he  was  . 
indebted  to  the  defendant  or  had  effects  in  his  hands,  and  sought  only  to  prevent 
a  judgment  which  he  insisted  and  the  court  found  would  not  protect  him  under 
the  contracts  shown^  and  judgment  was  in  his  favor,  he  was  entitled  to  a 
reasonable  attorney's  fee  to  be  taxed  as  costs.  Cases  followed:  Johnson  v. 
Blanks,  68  Texas,  496;  Willis  v.  Heath,  75  Texas,  124.  Cases  distinguished: 
Kelly  V.  Gibbs,  84  Texas,  146;  Moursund  v.  Priess,  84  Texas,  668.  If  the 
decision  in  Carlisle  v.  Sommer,  61  Texas,  126,  announces  a  different  rule  it  is 
inconsistent  with  the  later  cases. 

5. — ^Findings  of  Fact. 

Where  the  findings  of  the  court  indicated  fully  and  clearly  its  conclusion 
that  the  written  instrument  stated  the  contract  between  the  parties  upon  which 
the  issues  were  to  be  determined,  there  was  no  error  in  refusing  to  make  findings 
upon  matter  constituting  mere  evidence  introduced  by  the  appellant  to  show 
the  nature  of  the  contract. 

Appeal  from  the  District  Court  of  Harris  Coualy.     Tried  below 
before  Hon.  Charles  E.  Ashe. 
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Baker,  BoiU,  Parker  &  Garwood,  for  appellants. — The  court  erred 
in  rendering  judgment  for  the  garnishees,  for  that  the  contracts 
offered  in  evidence  by  the  garnishees  show  that  said  garnishees  had 
obligated  themselves  to  pay  to  Stallforth  &  Co.  the  sums  of  money 
therein  specified  in  consideration  of  the  acquiring  by  said  garnishees 
of  an  interest  in  the  tract  of  land  which  said  Stallforth  &  Co.  then 
had  a  contract  to  purchase,  and  said  contracts  show  that  the  gar- 
nishees were  indebted  to  the  defendant  Stallforth  &  Oo.  for  sums  of 
money  largely  in  excess  of  the  amount  of  plaintiffs'  judgment,  that 
there  was  no  privity  of  contract  between  garnishees  and  Pereyra,  but 
the  obligation  was  to  pay  to  Stallforth  &  Co.  the  amount  specified  in 
said  contract. 

Where  the  amount  is  ascertained,  and  the  time  is  definite  and  fixed, 
amounts  not  yet  due  are  subject  to  garnishment,  as  well  as  those  al- 
ready due.  Marble  Falls  Ferry  Co.  v.  Spitler,  7  Texas  Civ.  App.,  82; 
Phoenix  Ins.  Co.  v.  Willis,  70  Texas,  12. 

The  garnishee's  liability  to  the  defendant  is  the  measure  of  his  lia- 
bility to  tlie  plaintiff  in  garnishment,  and  in  this  case,  McDonald 
having  entered  into  a  contract  with  Stallforth  &  Co.  to  pay  $45,000 
for  a  half  interest  in  the  land,  if  he  failed  to  do  so,  Stallforth  &  Co. 
could  have  enforced  payment  of  this  sum.  This  being  true,  the  bal- 
ance due  on  the  half  interest  purchased  by  McDonald  was  a  debt  whidi 
was  subject  to  garnishment  by  plaintiff.  Healey  v.  Butler,  66  Wis., 
9,  27  N.  W.,  822;  Goodman  v.  Meriden  Britannia  Co.,  60  Conn.,  139; 
Megee  v.  Beirne,  39  Pa.  St.,  51;  Davis  v.  Tingley,  116  Pa.  St.,  113; 
Sabin  v.  Cooper,  81  Mass.  (15  Gray),  532;  Todd  v.  Hall,  10  Conn., 
643;  Davis  v.  Marston,  6  Mass.,  199. 

The  court  erred  in  allowing  the  garnishees  any  sum  as  attorney's 
fees,  for  that  the  garnishees  did  not  answer  disclosing  any  of  the 
facts  in  this  matter,  but  filed  answers  of  such  a  nature,  and  so  con- 
ducted the  defense,  as  to  become  active  litigants  in  this  cause,  and 
are  not  entitled  to  an  allowance  for  attorney's  fees.  Carlisle  v. 
Sommer,  61  Texas,  124;  Kelly  v.  Gibbs,  84  Texas,  146;  Mou- 
sund  V.  Priess,  84  Texas,  658;  Sayles'  Civ.  Stats.,  art.  226. 

L,  B.  Moody,  for  appellees. 

BEESE,  Associate  Justice. — ^This  is  an  appeal  from  a  judgment 
of  the  District  Court  in  favor  of  appellees  as  garnishees,  in  a  garnish- 
ment proceeding  instituted  against  them  by  appellants  in  connection 
with  a  suit  against  F.  Stallforth  &  Bros.,  Successors  &  Company,  a 
partnership  composed  of  Mrs.  Stallforth,  a  feme  sole,  and  G.  Hem- 
minghoffen,  doing  business  under  the  aforesaid  name.  Defendants 
were  residents  of  the  Republic  of  Mexico>  and  in  the  petition  against 
them  were  alleged  to  be  indebted  to  appellants  in  the  sum  of  $11,600 
upon  a  contract  in  writing  for  commissions  for  the  sale  of  certain 
timbered  lands  in  Mexico.  Defendants  Stallforth  &  Co.  were  cited 
by  personal  service  upon  them  in  Mexico  under  the  statute,  and  judg- 
ment by  default  was  rendered  against  them  for  the  amount  sued  for, 
tiie  judgment,  however,  not  to  operate  as  a  personal  judgment  against 
defendants^  but  only  as  a  judgment  in  rem  against  whatever  indebted- 
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ness  on  {he  part  of  the  garnishees  might  be  attached  by  the  garnish- 
ment proceedings. 

At  the  same  time  a  writ  of  garnishment  was  sued  out  against  ap- 
pellees which  was  executed  upon  each  of  them  on  June  6,  1907.  In 
the  application  for  the  writ  it  was  alleged  that  the  persons  named 
are  indebted  to  the  defendants,  or  have  in  their  hands  effects  belong- 
ing to  them.  Each  of  the  garnishees  answered  under  oath  fully  deny- 
ing that  he  was  indebted  to,  or  had  effects  of,  defendants  in  his  hands, 
and  that  he  knew  of  any  persons  indebted,  etc.,  and  prayed  to  be 
discharged  with  his  costs  and  attomey^s  fees. 

These  answers  were  controverted  under  oath  by  appellants,  who 
alleged  as  follows: 

"And  controverting  the  facts  set  out  in  said  answers,  these  plain- 
tiffs show  "that  they  have  good  reason  to  believe  and  do  believe  that 
the  answers  of  the  garnishees  are  incorrect,  in  that  on  the  first  day 
of  June,  1907,  the  said  Arch  McDonald  and  B.  McDonald  entered  into 
a  contract  with  defendant  F.  Stallforth  &  Bro.,  Successors  &  Com- 
pany, by  the  terms  of  which  they  bound  themselves  to  pay  to  the  said 
defendants  a  sum  exceeding  in  amount  $90,000  as  the  purchase  price 
for  what  is  known  as  the  Pareyra  tract  of  142,000  acres  of  land  sit- 
uated in  the  northern  part  of  the  State  of  DurangD,  Bepublic  of 
Mexico,  about  fifteen  miles  from  the  mining  camp  of  Guanacevi. 
That  on  the  first  of  June,  1907,  the  date  of  said  contract,  that  there 
was  due  to  one  Abel  Pereyra  the  sum  of  $30,000  TJ.  S.  currency,  on 
account  of  said  land,  v/hich  the  garnishees  obligated  themselves  to  pay ; 
that  the  said  garnishees  did  not  have  with  them  at  that  time  su£5cient 
money  to  make  said  payment,  and  at  said  time  the  defendants,  F. 
Stallforth  &  Bro.,  Successors  &  Co.,  advanced  to  the  garnishees  herein 
the  sum  of  $15,000,  which  under  the  terms  of  said  contract  was  to  be 
repaid  to  the  defendants  by  the  garnishees  on  the  15th  day  of  Sep- 
tember, 1907.  That  of  the  total  amount  to  be  paid  on  said  contract 
there  had  been  paid  at  the  time  of  the  service  of  the  writ  of  garnish- 
ment herein  only  the  sum  of  $15,000,  being  one-half  of  the  first  pay- 
ment, which  'the  said  garnishees  obligated  themselves  to  pay  to  the 
said  P.  Stallforth  &  Bro.,  Successors  &  Co.,  leaving  now  due  on  said 
contract  the  sum  of  $15,000,  advanced  by  the  said  Stallforth  to  the 
said  garnishees,  in  addition  to  the  balance  due  on  the  purchase  price 
agreed  upon  between  the  parties.  Plaintiffs  show  that  the  garnishees 
are  now  and  have  been  since  the  writ  herein  was  served  upon  them 
indebted  to  the  defendant,  or  were  indebted  to  said  defendant  at  the 
time  of  the  service  of  the  writ  of  garnishment  herein,  a  sum  exceed- 
ing $75,000.  And  they  have  effects  of  said  defendants  in  their  pos- 
session and  had  such  when  said  writ  was  served  on  them.** 

The  following  issues  were  made  up  by  the  court: 
"1st.  Whether  or  not  at  the  time  of  the  service  of  the  writ  of  gar- 
nishment ujJ6n  the  garnishees,  or  any  time  thereafter  up  to  the  date 
of  filing  the  answers,  the  garnishees  B.  McDonald  or  Arch  McDonald 
were  indebted  to  the  defendant  F.  Stallforth  &  Bro.,  Successors  &  Co. 
''2d.  Whether  or  not  the  said  E.  McDonald  and  Arch  McDonald 
had  in  their  hands  or  possession  at  any  time  between  the  date  of  the 
service  of  the  writ  of  garnishment  herein  and  the  date  of  the  filing 
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of  the  answers  herein,  any  effects  of  the  defendant  F.  Stallforth  & 
Bro.,  Successors  &  Co/^ 

Upon  trial  without  a  jury  judgment  was  rendered  discharging  the 
garnishees  with  their  costs,  including  an  attorney's  fee  of  $750,  and 
from  the  judgment  this  appeal  is  prosecuted. 

The  trial  court  upon  request  of  appellants  prepared  and  filed  as 
a  part  of  the  record  conclusions  of  facts  as  follows: 

^*1.  I  find  that  on  June  1,  1907,  E.  McDonald  entered  into  a  con- 
tract with  F.  Stallforth  &  Bro.,  Successors  &  Company,  in  the  Ee- 
public  of  Mexico,  by  the  terms  of  which  the  said  McDonald  acquired 
a  one-half  interest  in  a  contract  or  purchase  then  existing  between 
Stallforth  and  one  Pareyra,  covering  a  large  tract  of  land  in  Mexico. 

**2.  I  find  that  at  the  time  of  the  execution  of  the  contract  the 
said  McDonald  paid  to  Stallforth  fifteen  thousand  dollars  ($15,000) 
which  Stallforth  at  once  paid  over  to  said  Pareyra,  together  with 
fifteen  thousand  dollars  ($15,000)  more,  making  thirty  thousand 
dollars  ($30,000),  and  covering  the  first  payment  due  Pareyra  under 
his  contract  with  Stallforth. 

*'3.  I  further  find  that  said  McDonald  obligated  himself  by  said 
contract  to  pay  to  Pareyra  on  November  1,  1907,  and  May  1,  1908, 
the  remaining  amounts  on  the  total  price,  and  that  Stallforth  agreed 
to  pay  McDonald  interest  at  six  (6)  percent  per  annum,  payable  an- 
nually, upon  one-half  of  the  payments  so  made  by  McDonald  to 
Pareyra,  said  one-half  of  said  payments  to  be  returned  by  Stallforth 
to  McDonald  when  the  land  is  sold. 

'*4.  I  further  find  that  Stallforth  gave  McDonald  an  option  upon 
Stallforth's  remaining  one-half  interest  at  one  (1)  dollar  per  acre, 
good  until  September  15,  1907. 

"5.  I  further  find  that  McDonald  agreed  that  if  he  did  not  exer- 
cise said  option  he  would  lend  Stallforth  fifteen  thousand  dollars 
($15,000)  to  be  secured  by  lien  upon  Pareyra  land  aforesaid,  upon 
which  loan  Stallforth  agreed  to  pay  interest  at  six  (6)  percent  per 
fmnum,  payable  annually,  and  to  be  repaid  to  McDonald  when  the 
land  should  be  sold. 

**I  further  find  that  said  contract  between  McDonald  and  Stall- 
forth  provided  that  if  either  party  should  fail  to  comply  with  any 
of  the  obligations  therein,  that  the  party  so  failing  should  lose  what- 
ever amount  he  had  paid  under  said  contract,  and  forfeit  all  rights 
thereunder. 

"7.  I  further  find  that  said  McDonald  declined  to  exercise  the 
option  to  purchase  Stallforth's  remaining  one-half  interest  in  the  land. 

*'8.  I  further  find  that  on  September  13,  1907,  said  McDonald 
loaned  to  Stallforth  fifteen  thousand  dollars  ($15,000),  taking  Stall- 
forth's  obligation  therefor.  By  'Stallforth'  wherever  used  in  these 
findings  I  mean  F.  Stallforth  &  Bro.,  Successors  &  Company. 

"9.  I  further  find  that  the  said  B.  McDonald  has  never  at  any 
time  been  indebted  to  said  Stallforth. 

"10.  I  further  find  that  Arch  McDonald  has  never  at  any  time 
been  indebted  to  said  Stallforth,  and  has  never  had  any  business 
transactions  with  Stallforth  except  as  agent  for  his  father,  E.  Mc- 
Donald. 
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"11.  I  further  find  from  the  testimony  of  the  witnesses  produced 
before  me,  together  with  my  own  knowledge  of  the  nature,  character 
and  extent  of  the  services  rendered  in  this  case  by  the  attorney  for 
the  garnishees,  that  the  sum  of  seven  hundred  and  fifty  dollars 
($750)  is  a  reasonable  and  proper  allowance  to  the  garnishees  for  the 
fees  of  said  attorney,  for  services  rendered  and  necessary  to  be  ren- 
dered herein,  including  necessary  advice  furnished  the  garnishees  since 
the  service  of  the  writ  of  garnishment  herein  concerning  same.'* 

Xo  attack  is  made  upon  any  of  these  findings  as  not  supported 
by  the  evidence  by  the  assignments , of  error,  and  they  are  adopted 
by  us  as  such.  The  findings  of  fact  are  based  almost  entirely  upon 
a  certain  written  contract  between  appellees  and  Stallforth  &  Co., 
dated  June  1,  1907,  which  is  as  follows: 

"First.  Messrs.  Stallforth  &  Bro.,  Successors  &  Company,  grant 
and  transfer  to  Mr.  Roderick  McDonald,  who  acquires  it,  the  one- 
half  interests,  with  the  obligations  which  are  correlative  to  them, 
granted  to  them  in  a  contract  which  they  have  entered  into  with 
Mr.  Abel  Pereywi,  according  to  agreement  executed  the  24:tii  of 
November,  1906,  and  which  exi&ts,  deposited  in  the  power  of  the 
notary  public.  Attorney  Felipe  Arellano,  Junior,  in  this  city,  by 
which  the  said  gentleman  obligated  himself  to  sell  a  tract  of  land 
situated  in  the  district  of  Santiago  Papasquiaro,  in  the  State  of 
Durango. 

"Second.  Mr.  McDonald  will  deliver  'today  to  Messrs.  F.  Stallforth 
&  Bro.,  Successors  &  Co.,  the  sum  of  fifteen  thousand  dollars,  which 
they,  with  an  equal  sum  which  corresponds  to  the  half  of  their  rights, 
deliver  today  to  Mr.  Abel  Pereyra,  as  first  payment  in  accordance 
with  the  agreement  which  is  mentioned  in  the  preceding  paragraph. 

**Third.  Mr.  McDonald  obligates  himself  to  pay  to  Mr.  Pereyra, 
one  month  before  the  date  stipulated  in  said  agreement,  or  be  it  by 
the  first  day  of  November  of  the  current  year,  and  the  first  of  May, 
1908,  the  remaining  amounts  on  the  total  price;  Messrs.  F.  Stallforth 
&  Bro.,  Successors  &  Co.,  recognizing  that  they  are  to  pay  an  interest 
of  six  percentum  per  annum  upon  the  sum  which  corresponds  to  the 
half  which  they  represent,  from  now  on^  in  the  rights  granted  them 
by  said  agreement,  which  they  shall  pay  annually  as  it  becomes  due. 

"Fourth.  Messrs.  F.  Stallforth  &  Bro.,  Successors  &  Co.,  obligate 
themselves  to  sell  to  Mr.  Roderick  McDonald,  who  acquires  the  right 
to  purchase  it,  the  half  of  which  they  now  represent  under  the  rights 
derived  from  the  aforesaid  agreement,  being  the  price  of  said  sale 
at  the  rate  of  one  dollar  an  acre  of  land,  which  he  will  have  to 
pay  them  before  the  fifteenth  day  of  September,  next,  in  this  city. 

"Fifth.  If  Mr.  McDonald  should  not  make  use  of  the  right  to  pur- 
chase, which  by  the  preceding  clause  he  obtains  under  the  terms 
therein  expressed,  he  obligates  himself  to  lend  to  Messrs.  F.  Stall- 
forth  &  Bro.,  Successors  &  Co.,  the  fifteen  thousand  dollars  which 
under  this  date  they  pay  to  Mr.  Abel  Pereyra,  which  sum  these 
gentlemen  will  return  to  him  with  those  referred  to  in  the  third 
clause  of  this  agreement,  this  drawing  interest  at  6  percentum  per 
annum,  which  will  be  y)ai(l  annually  as  It  becomes  due.  Which  return 
f!:nU  be  made  v;"'  rn  t' o  l-rl  ii  f'-II. 
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"Sixth.  If  Mr.  McDonald  or  Messrs.  Stallforth  should  find  a  pur- 
chaser for  the  land,  who  shall  offer  a  price  of  not  less  than  ninety 
thousand  dollars,  he  shall  notify  the  other,  and  he,  within  the  space 
of  thirty  days,  counted  from  the  date  of  said  notice,  shall  sell  his 
interest  at  that  price,  or  purchase  the  other  party's  interest  at  the 
price  offered  by  the  purchaser. 

''Seventh.  If  Mr.  McDonald  or  Messrs.  F.  Stallforth  &  Bro.,  Suc- 
cessors &  Co.,  should  fail  to  comply  with  any  of  the  obligations  which 
this  contract  imposes,  they  shall  lose,  in  favor  of  whomsoever  might 
have  received  them,  the  amounts  which  they  might  have  delivered, 
and  the  rights  which  they  have  under  this  agreement. 

"Eighth.  The  place  for  the  fulfillment  of  this  contract  is  fixed 
as  this  city;  therefore,  the  contracting  parties  submit  themselves  in 
an  expressed  manner,  renouncing  the  jurisdiction  of  their  domicile 
to  the  authorities  of  this  district  and  State.  This  agreement  shall  be 
deposited  in  the  hands  of  a  notary  in  order  that  it  be  taken  as  a 
public  instrument,  at  the  request  of  any  of  the  contracting  parties.*' 

"Additional:  The  contract  executed  by  this  agreement  remains 
subject  to  its  other  natural  condition,  among  others,  that  of  the  pro- 
visions of  surety  and  indemnification.'' 

By  their  first  and  second  assignments  of  error  appellants  assail  the 
judgment  of  the  court  on  the  ground  that  the  contract  showed  that 
garnishees  had  obligated  themselves  to  pay  Stallforth  &  Co.  the  sums 
of  money  therein  specified  in  consideration  of  the  acquiring  by  them 
of  an  interest  in  the  land  referred  to,  and  were  indebted  to  Stall- 
forth  in  an  amount  in  excess  of  the  claim,  and  further,  on  the 
ground  that  the  proof  showed  that  Stallforth  &  Co.  had  advanced 
tc>  appellees  $15,000  on  June  1,  1907,  to  be  repaid  on  September  15, 
as  shown  by  the  witness  Maury,  in  connection  with  the  contract. 

These  assignments  are  based  almost  entirely  upon  certain  testimony 
of  Maury,  one  of  appellants,  as  to  conversations  between  himself  and 
each  of  the  appellees,  wherein  they  are  claimed  to  have  made  state- 
ments as  to  the  nature  of  the  contract  between  themselves  and  Stall- 
forth  &  Co.,  to  the  effect,  in  substance,  that  appellees  in  consideration 
of  being  allowed  to  purchase  a  half  interest  in  the  land  on  the  same 
terms  as  Stallforth  was  to  purchase  from  Pereyra,  was  to  pay  the 
entire  purchase  money,  including  a  cash  payment  of  $30,000,  Stall- 
forth's  one-half  to  be  repaid  to  appellees  when  the  land  was  sold;  that 
when  they  met  to  close  the  trade  appellees  were  not  prepared  to  pay 
all  of  the  $30,000,  and  thereupon  Stallforth  &  Co.  advanced  to  them 
$15,000  to  enable  them  to  make  the  cash  payment,  giving  appellees 
an  option  until  September  15,  1907,  to  purchase  tlieir  half  at  $1  per 
acre,  at  which  time,  if  appellees  did  not  buy  Stallforth  &  Co.'s  one- 
half,  they  were  to  pay  Stallforth  &  Co.  the  $15,000  so  advanced  by 
them  to  appellees. 

Appellees  denied  having  made  the  statements  attributed  to  them 
by  Maury,  and  Maury  himself  testified  that  he  did  not  know  that 
there  was  any  substantial  difference  between  what  appellees  told  him 
about  the  contract,  and  the  contract  as  it  appeared  to  be  set  out  in 
the  written  instrument;  that  there  was  no  distinction  in  substance, 
but  only  in  terms.     At  all  events  the  court  found  upon  all  the  evi- 
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dence,  that  the  contract  was  as  set  out  in  the  written  instrument^ 
discarding  Maury's  testimony  in  so  far  as  it  tended  to  show  that  it  was 
otherwise. 

We  must  then  accept  the  court's  findings  based  upon  the  terms  of 
the  written  contract,  and  especially  is  this  true  in  consideration  of 
the  fact  that  appellees  denied  the  statements  attributed  to  them  by 
Maury  as  to  the  terms  of  the  contract.  Coming  then  to  the  findings 
of  the  court,  based  upon  the  written  contract,  the  facts  are  clearly 
established  that  no  reference  is  made  to  any  advance  or  loan  of  the 
$15,000  by  Stallforth  &  Co.  to  appellees  or  a  repayment  of  that  loan, 
but  that  as  to  the  first  payment  of  $30,000  each  party  paid  one-half, 
appellees  giving  $15,000  to  Stallforth  &  Co.  and  they  paying  it  over 
to  Pereyra  with  $15,000  on  their  own  account.  Appellees  further 
obligated  themselves  to  pay  to  Pereyra,  not  to  Stallforth  &  Co.,  the 
other  portions  of  the  purchase  money.  It  seems  perfectly  clear  to  us 
that  this  amount  which  appellees  were  to  pay  to  Pereyra  did  not 
constitute  such  an  indebtedness  from  appellees  to  Stallforth  &  Co. 
as  would  be  subject  to  garnishment  at  the  suit  of  appellants.  Appel- 
lees' rights  depended  upon  this  money  being  paid  to  Pereyra,  in  whom 
was  the  title  to  the  land,  and  they  protected  themselves  by  the  pro- 
vision in  the  <Jontract  obligating  them  to  pay  the  money  direct  to 
Pereyra.  It  is  true  that  they  obligated  themselves  to  Stallforth  & 
Co.  to  pay  this  money  to  Pereyra,  but  that  did  not  give  Stallforth 
&  Co.  the  right  to  demand  that  the  money  be  paid  to  them,  and  cer- 
tainly no  creditor  of  Stallforth  &  Co.  could  require  that  any  of  this 
money  be  applied  to  the  payment  of  Stallforth's  debt  to  him,  which, 
under  the  forfeiture  provisions  of  the  contract,  would  have  resulted 
in  an  entire  loss  to  appellees  not  only  of  their  bargain,  but  of  the 
$15,000  already  paid.  % 

As  to  the  $15,000,  it  may  be  that  the  agreement  originally  was  that 
appellees  were  to  advance  the  entire  $30,000  to  make  the  first  pay- 
ment, and  that  finding  themselves  unable  to  do  so,  they  only  paid 
$15,000,  but  at  this  point  the  written  contract  comes  in  and  settles 
the  question  as  to  the  agreement  between  the  parties.  Nothing  is  said 
about  a  loan  or  advance  by  Stallforth  &  Co.  to  appellees,  or  any  obli- 
gation on  their  part  to  pay  the  whole  of  the  $30,000.  It  simply  ap- 
pears that  each  party  pays  one-half  out  of  his  own  funds.  As  to  the 
$15,000  the  parties  chose  to  put  the  matter  in  the  shape  of  an  obliga- 
tion on  the  part  of  appellees  to  lend  that  amount  to  Stallforth  & 
Co.  to  be  repaid,  with  an  interest,  at  six  percent,  along  with  Stall- 
forth's half  of  the  other  payments  to  be  made  by  appellees  to  Pereyra, 
when  the  land  was  sold.  This  is  the  effect  of  the  written  contract 
and  by  it  must  be  determined  the  rights  and  obligations  of  the  parties. 
It  is  not  sufficient  to  change  this  obligation  into  one  to  pay  $15,000 
owing  by  appellees  to  Stallforth  &  Co.  that  the  obligation  is  to  lend 
Stallforth  &  Co.  "the  $15,000  which  under  this  date  they  pay  to 
Abel  Pereyra."  It  was  nevertheless  an  obligation  to  lend  money  at  a 
prescribed  rate  of  interest  and  upon  prescribed  terms  of  payment, 
with  the  correlative  rights  and  obligations  arising  from  such  a  con- 
tract, and  not  an  obligation  to  pay  that  much  money  owing  by  appel- 
lees to  Stallforth  &  Co.,  upon  which  a  right  of  recovery,  as  for  a 
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debt,  could  be  based.  If  appellees  had  failed  or  refused  to  lend  the 
money,  the  contingency  having  arisen  upon  which  they  agreed  to  do 
so,  tliey  would  have  been  liable  to  Stallforth  &  Co.  at  most,  not  for  a 
debt  due,  but  for  damages  for  breach  of  a  contract,  the  amount  of 
such  damages  being  the  actual  loss  sustained  by  tliem  by  reason  of 
such  breach,  as  a  proximate  consequence  thereof.  Again,  there  was 
no  obligation  on  the  part  of  Stallforth  &  Co.  to  borrow  or  to  accept 
the  loan  at  the  stipulated  rate  of  interest,  and  they  might  have  de- 
clined to  do  so  without  violation  of  any  provision  of  the  contract. 
From  this  it  follows  that  a  judgment  in  the  garnishment  proceedings 
for  the  amount  claimed  by  appellants,  would  not  have  afforded  ap- 
pellees any  protection  whatever  against  a  forfeiture  of  their  rights 
under  the  contract.  The  court's  findings  of  fact  are  in  efifect  but, 
its  construction  of  the  written  contract  and  it  did  not  err  in  holding 
that  appellees  were  not  indebted  to  Stallforth  &  Co.  in  any  amount, 
which  could  be  reached  by  garnishment.  The  first,  second  and  third 
assignments  of  error  and  the  various  propositions  thereunder  are  over- 
ruled. 

It  was  made  to  appear  that  appellees  decided  not  to  accept  Stall- 
forth  &  Co.^8  oiSFer  to  sell  their  one-half  of  the  land,  but  to  lend  them 
$15,000,  procured  a  draft  on  New  York  for  that  amount  payable  to 
R.  McDonald,  which  draft  appellee  B.  McDonald  had  in  his  possession 
from  August  31  to  September  13,  1907,  at  which  date  it  was  endorsed 
and  delivered  to  Stallforth  &  Co.  in  compliance  with  appellees'  con- 
tract to  lend  them  that  amount.  It  is  contended  by  appellants  that 
this  constituted  ^'effects  of  Stallforth  &  Co.  in  the  hands  of  the  gar- 
nishees belonging  to  Stallforth  &  Co.^'  and  subject  to  the  writ  of 
garnishment.  There  is  no  merit  in  the  contention.  The  fourth  as- 
fiignment  of  error  presenting  the  point  is  overruled. 

What  we  have  said  sufficiently  disposes  of  the  fifth,  sixth  and  sev- 
enth assignments  of  error  and  the  propositions  thereunder,  which  are 
overruled. 

The  court  heard  evidence  as  to  the  value  of  the  services  of  an  at- 
torney in  filing  the  answers  of  appellees,  and  in  representing  them 
in  resisting  the  garnishment  proceedings,  and  allowed  them  $750  as 
such  attorney's  fees.  This  action  of  the  court  is  complained  of  by 
the  seventh  and  eighth  assignments  of  error,  the  first  denying  appel- 
lees' right  to  recover  attorney's  fees,  and  the  second  attacking  the 
allowance  therefor  as  excessive. 

The  statute  (art.  253,  Eev.  Stats.),  provides  that  'Where  the 
garnishee  is  discharged,  the  costs  of  the  proceeding,  including  a  rea- 
sonable compensation  to  the  garnishee,  shall  be  taxed  against  the 
plaintiff.'*  It  is  well  settled  that  "reasonable  compensation"  so  pro- 
vided for  includes  reasonable  attorney's  fees.  (Johnson  v.  Blanks,  68 
Texas,  496.)  Compensation  is  not  to  be  limited,  we  think,  to  the 
value  of  the  naked  service  of  preparing  the  garnishee's  answer,  where 
the  same  is  controverted,  but  must  also  include  the  value  of  legal 
services  in  resisting  the  writ,  where  it  appears  that  the  plaintiff  has 
no  cause  of  action  against  the  garnishee.  As  said  by  the  Supreme 
Court  in  the  case  cited:  "That  reasonable  attorney's  fees  is  a  nec- 
essary expense  in  every  case,  we  have  no  doubt.     A  person  unskilled 
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in  the  law  is  not  to  be  expected  to  prepare  a  written  answer  under 
our  statutes  which  would  secure  him  from  liability,  although  he  owed 
nothing  to  the  defendant  in  the  original  proceeding.  Besides,  many 
cases  arise  in  which  his  liability  is  dou'btful,  and  the  advice  and  as- 
sistance of  counsel  are  necessary  to  shield  him  from  the  danger  of  his 
having  to  pay  his  debt  twice.  Whatever  else  it  may  include,  we  are 
clearly  of  the  opinion  that  the  statute  was  intended  to  cover  a  rea- 
sonable fee  to  the  garnishee  for  the  services  of  an  attorney  in  assisting 
him  in  the  proceeding.'' 

The  cases  cited  by  appellants  in  support  of  their  contention  are  not 
in  point.  Appellees  never  at  any  stage  of  the  proceeding  became  active 
litigants  on  their  own  account  any  further  than  the  mere  denial  of 
indebtedness  constituted  them  such,  but  confined  themselves  solely  to 
resistance  of  appellants'  claim  that  they  were  indebted  to  Stallforth 
&  Co.,  or  had  effects  of  theirs  in  their  hands.  They  sought  only  to 
prevent  a  judgment,  which  they  insisted  and  the  court  found  would 
not  have  protected  their  interest  in  the  matter  of  the  contract  re- 
ferred to.  In  Kelly  v.  Gibbs,  84  Texas,  146,  the  answer  of  the  gar- 
nishee was  controverted  and  upon  a  trial  of  the  issues  thus  formed 
he  was  unsuccessful.  Upon  this  ground  it  was  held  that  he  was  not 
entitled  to  recover  costs.  Moursund  v.  Priess,  84  Texas,  558,  is  to 
the  same  effect.  In  Carlisle  v.  Sommer,  61  Texas,  124,  the  answer 
of  the  garnishee  was  contested,  and  upon  a  trial  of  the  issues  the 
garnishee  was  successful.  The  court  says  that  the  trial  court  erred 
in  rendering,  at  the  time  and  under  the  circumstances  that  it  did,  a 
judgment  against  appellant  for  attorney's  fees.  We  confess  to  an 
inability  to  understand  fully  what  i«  here  meant.  If  it  supports  ap- 
pellants' contention  it  is  inconsistent  with  the  la.ter  cases  of  Johnson 
&  Co.  V.  Blanks,  supra;  Willis  v.  Heath,  75  Texas,  124,  and  other 
cases.     (Eastham  Bros.  v.  Blanchette,  42  Texas  Civ.  App.,  205.) 

The  court  heard  testimony  as  to  what  would  be  a  reasonable  attor- 
ney's fee  and  the  amount  awarded  is  fully  sustained  by  this  evidence 
under  which  we  do  not  feel  authorized  to  revise  the  judgment  in  this 
particular.  In  numbers  of  witnesses  examined,  all  lawyers,  the  evi- 
dence rather  preponderates  in  favor  of  $1000  as  a  reasonable  fee. 

Maury  testified  as  to  certain  statements  made  to  him  by  appellees 
(which  were  denied  by  them)  and  also  as  to  statement  made  to  him 
by  Ivonski,  Stallforth's  agent,  having  relation  to  the  transaction  be- 
tween appellees  and  Stallforth  &  Co.,  and  as  to  the  contract  between 
them  growing  thereout.  Appellants  requested  the  court  to  make  spe- 
cific findings  (1),  whether  such  statements  were  made,  and  (2)  if  so, 
whether  the  contract  was  as  indicated  bv  such  statements  or  in  the 
purported  written  contract.  The  court  declined  to  do  so,  and  appel- 
lants excepted  and  complain  of  the  ruling  by  their  ninth  and  tenth 
assignments  of  error. 

There  was  no  error  in  the  refusal  of  the  court  to  make  the  findings 
requested.  The  matter  constituted  merely  evidence  introduced  by  ap- 
pellants to  show  tlie  nature  of  the  contract.  The  finding  of  the  court 
as  to  the  terms  of  this  contract,  based  upon  the  written  contract,  was 
all  that  was  required.  By  such  findings  the  court  fully  and  clearly 
indicated  its  conclusion  that  the   written   instrument  stated  the  con- 
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tract  between  the  parties  upon  which  the  issues  were  to  be  deter- 
mined. Where  the  evidence  is  conflicting  the  court  is  only  required 
to  find  such  facts  as  are  deduced  from  such  evidence.  If  such  con- 
clusions are  not  acquiesced  in  they  may  in  a  proper  case  be  revised 
from  the  statement  of  facts.  Appellees  testified  that  the  written  in- 
strument represented  the  contract  between  tlie  parties  and  denied  the 
statements  attributed  to  them  by  Maury,  ana  the  court  found  in 
effect  that  this  was  true.     This  was  all  that  was  required. 

What  we  have  said  sufficiently  disposes  also  of  the  eleventh,  twelfth, 
thirteenth  and  fourteenth  assignments  of  error  complaining  of  the 
failure  and  refusal  of  the  trial  court  to  make  additional  specific  find- 
ings of  fact.  The  assignments  and  the  several  propositions  there- 
under are  overruled. 

We  find  no  error  in  the  record  and  tlie  judgment  is  therefore  af- 
firmed. 

Affirmed. 


St.  Louis  SouTUWKSTKKx  Railway  Company  et  al.  v.  C.  W. 

beciiled   April   3,    1909. 

1. — Charge — ^Auumptlon  of  Fact — ^Error. 

Where,  in  a  suit  against  several  railroad  companicB  for  the  entire  value 
of  an  automobile  shipped  over  their  lines,  tiie  evidence  tended  to  show  that 
the  automobile  was  not  entirely  destroyed  in  value  but  was  only  damaged, 
it  was  reversible  error  for  the  trial  court  to  assume  in  its  charge  upon  the 
measure  of  damages  that  the  machine  was  valueless. 

2. — Carriers  of  Freight — Connecting  Carrier — ^Prepayment  of  Chargei. 

Where  each  of  several  connectinsr  carriers  bound  itself  to  carry  a  shipment 
of  freight  only  over  its  own  line,  and  limited  its  liability  to  damage  done  on 
its  own  line,  one  of  such  carriers  to  which  the  freight  was  tendered  in  a 
damaged  condition  could  not  demand  of  the  carrier  tendering  the  same  that^  it 
{guaranty  or  prepay  the  entire  freight  charges  from  the  point  of  shipment  to 
destination. 


Pleading  and  evidence  considered  and  held  sufficient  to  require  the  court 
to  submit  to  the  jury  tlie  issue  ot  demurrage  presented  thereby. 

Appeal  from  the  County  Court  of  Jack  County.  Tried  below  before 
Hon.  Sil  Stark. 

E.  B.  Perkins,  D.  Vpthegrove,  Spoonts,  Thompson  &  Barwise  and 
R.  M.  Rowland,  for  appellants. — Inasmuch  as  each  of  tlie  Cotton  Belts 
duly  transported  the  shipment  to  tlie  terminus  of  its  own  line  and 
duly  tendered  same  to  the  proper  connecting  carrier,  and  as  neither 
the  pleadings  nor  the  evidence  in  this  case  showed  or  tended  to  show 
that  either  of  these  appellants  ever  agreed  or  became  bound  to  carry 
the  automobile  or  cause  it  to  be  carried  beyond  the  end  of  its  own 
line,  and  as  plaintiff's  pleadings  declare  solely  on  an  alleged  loss  of 
the  machine  by  reason  of  the  fnilnre  of  the  carriei-s  to  transport  it  to 
its  depfipation    and    are   insufficient   to   punport    a   recovery    for   mere 
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damage  to  the  machine  by  rough  handling  or  accident,  there  was  no 
issue  for  the  jury  to  pass  upon,  and  a  verdict  for  appellant  should 
have  been  directed  by  the  court.  Hunter  v.  Southern  Pacific  By.  Co. 
(Sup.),  13  S.  W.,  190;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Jackson  &  Ed- 
wards, 89  S.  W.,  968;  1  Hutchinson  on  Carriers  (3d  ed.),  sees.  226, 
227,  231,  243;  Missouri,  K.  &  T.  By.  Co.  v.  Stoner,  23  S.  W.,  1020; 
2  Hutchinson  on  Carriers  (3d  ed.),  sec.  799;  Texas  &  P.  By.  Co.  v. 
Mugg  &  Dryden,  202  U.  S.,  242;  50  Law  Ed.,  1011;  Gulf,  C.  &  S. 
P.  By.  Co.  V.  Hefley,  158  U.  S.,  98;  39  Law  Ed.,  910;  41  Am.  Law 
Beview,  p.  496;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Everett,  83  S.  W.,  257; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Booton,  15  S.  W.,  502;  3  Hutchinson  on 
Carriers  (3d  ed.),  sec.  1339;  Texas  &  P.  By.  Co.  v.  Arnett,  88  S. 
W.,  448. 

The  pleadings  of  all  the  parties  and  the  undisputed  evidence  showed 
that  this  was  a  shipment  in  which  each  carrier  merely  agreed  to  carry 
to  the  end  of  its  own  line  and  incurred  no  obligation  whatever  with 
reference  to  the  transportation  beyond  its  line;  and  the  action  of 
the  court  in  instructing  the  jury  in  substance  that  each  of  the  Cotton 
Belts  was  under  obligation  to  carry  the  -shipment  to  Jacksboro  and 
see  to  it  that  delivery  was  duly  made  to  Patton  at  that  place,  consti- 
tuted gross  error.  Hunter  v.  Southern  Pac.  By.  Co.  13  S.  W.,  190; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Jackson  &  Edwards,  89  S.  W.,  968 ;  i 
Hutchinson  on  Carriers  (3d  ed.),  sees.  226,  227,  231,  243;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Silegman,  23  S.  W.,  298;  International  &  G. 
N".  By.  Co.  V.  Dimmitt  County  Pasture  Co.,  23  S.  W.,  754. 

Since  neither  of  the  Cotton  Belts  ever  assumed  the  obligation  to 
carry  the  shipment  beyond  the  end  of  its  own  line,  neither  of  them 
was  obliged  to  pay  for  such  transportation  beyond  its  own  line.  Texas 
&  P.  By.  Co.  V.  Mugg  &  Dryden,  202  U.  S.,  242;  50  Law  Ed.,  1011; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Hefley,  158  U.  S.,  98;  39  Law  Ed., 
910;  41  Am.  Law  Beview,  p.  946;  Missouri,  K.  &  T.  By.  Co.  v. 
Stoner,  23  S.  W.,  1020. 

Inasmuch  as  the  verdict  of  the  jury  made  no  finding  on  the  cross- 
action  pleaded  by  the  Cotton  Belts  against  plaintiff,  said  verdict  was 
insufficient  as  a  basis  for  a  final  judgment  in  the  case.  Ablowich 
V.  Greenville  Natl.  Bank,  67  S.  \V.,  79 ;  Winder  v.  Weaver,  37  S.  W., 
376 ;  Texas  Brewing  Co.  v.  Meyer,  38  S.  W.,  263. 

Nicholson  £  Fitzgerald,  for  appellee. 

DUNKLIN,  Associate  Justice. — The  St.  Louis  Southwestern 
Bailway  Company  and  the  St.  Louis  Southwestern  Bailway  Company 
of  Texas  have  appealed  from  a  judgment  rendered  against  them  by 
the  County  Court  of  Jack  County  in  favor  of  C.  W.  Patton  for  three 
hundred  and  thirty-seven  dollars  and  fifty  cents  as  damages  to  an 
automobile.  The  machine  was  shipped  from  Cleveland,  Ohio,  and 
consigned  to  plaintiff  Patton  at  Jacksboro,  Texas.  The  Vandalia 
Bailway  Company  and  the  Pennsylvania  Bailway  Company  carried  it 
to  East  St.  Louis,  Illinois,  whence  it  was  shipped  to  Texarkana  by 
the  St.  Louis  Southwestern  Bailway  Company,  which  for  convenience 
will  be  called  the  foreign  Cotton  Belt  Company.    The  St.  Louis  South- 
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western  Railway  Company  of  Texas,  hereinafter  designated  the  Texas 
Cotton  Belt  Company,  transported  it  from  Texarkana  to  Fort  Worth, 
Texas,  and  at  the  station  last  named  tendered  it  to  the  Cliicago, 
Bock  Island  &  Gulf  Railway  Company,  hereinafter  called  Rock  Island 
Company,  for  shipment  from  Fort  Worth  to  Jacksboro,  but  the  ma- 
chine was  then  in  a  damaged  condition  and  by  reason  thereof  the  last 
named  company  refused  to  accept  it  unless  the  Texas  Cotton  Belt 
Company  would  prepay  or  guarantee  eighty-eight  dollars  and  fifty 
cents  freight  charges  on  the  machine  from  Cleveland  to  Jacksboro. 
This  demand  was  refused  and  the  machine  was  left  in  Fort  Worth 
in  possession  of  the  Texas  Cotton  Belt  Company.  All  the  railway 
companies  above  mentioned  were  made  parties  defendant  in  plaintiff's 
petition.  The  verdict  of  the  jury  was  in  favor  of  the  Rock  Island 
Company,  and  also  in  favor  of  the  two  Cotton  Belt  Companies  on 
their  pleas  over  against  the  Vandalia  and  Pennsylvania  Railway  Com- 
panies for  three  hundred  and  fourteen  dollars  and  fifty  cents. 

The  trial  court  instructed  the  jury  that  if  they  should  find  a  ver- 
dict against  the  two  Cotton  Belt  Companies  the  measure  of  plaintiff's 
damages  which  should  be  allowed  against  those  defendants  would 
be  the  reasonable  value  of  the  automobile  at  Jacksboro,  Texas,  in 
the  condition  it  should  have  arrived  at  Jacksboro,  less  the  legal 
freight  charges  on  the  shipment.  This  charge  assumed  as  a  fact 
proven  beyond  controversy  that  the  damage  to  the  machine  while  in 
transit  over  those  two  railways  had  totally  destroyed  its  value  as 
alleged  in  plaintiff's  pleadings,  but  as  evidence  was  introduced  to 
the  effect  that  such  contention  'was  untrue,  the  charge  was  error, 
which  will  require  a  reversal  of  the  judgment. 

In  the  charge  the  jury  were  told  in  effect  that  if  they  believed 
that  the  machine  was  shipped  from  Cleveland  and  consigned  to  plain- 
tiff at  Jacksboro,  and  if  the  Texas  Cotton  Belt  refused  to  prepay  or 
guarantee  to  the  Rock  Island  eighty-eight  dollars  and  fifty  cents 
freight  charges,  and  refused  to  deliver  the  machine  to  plaintiff  at 
Jacksboro,  and  if  the  automobile  was  in  a  dam'aged  condition  at  the 
time  it  was  tendered  to  the  Rock  Island,  then  the  two  Cotton  Belt 
Companies  would  be  liable.  Appellants  complain  that  such  instruc- 
tion was  substantially  a  charge  that  the  two  Cotton  Belt  Companies 
had  each  agreed  to  ship  the  machine  to  Jacksboro  and  owed  the  duty 
80  to  do.  From  this  charge  it  would  seem  that  such  was  the  theory 
of  law  adopted  by  the  trial  court,  and  in  view  of  another  trial  we 
deem  it  proper  to  suggest  that  it  is  incorrect.  The  undisputed  evi- 
dence shows  that  by  contract  eadh  company  handling  the  machine 
limited  its  liability  to  damage  done  on  its  own  line.  To  so  contract 
was  a  legal  ri^ht  to  each  company,  and  none  of  the  companies  was 
under  any  legal  duty  to  prepay  or  guarantee  the  entire  freight  charges 
on  the  machine.  The  Texas  Cotton  Belt  Company  claimed  demur- 
rage charges  on  the  machine  and  this  claim  should  have  been  sub- 
mitted to  the  jury,  but  the  court  failed  to  submit  it. 

For  the  errors  indicated  above  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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T.  L.  Ween  v.  John  A.  Scales  et  al. 

Decided  April  3,  1909. 

1. — ^Tax  Snit — ^Misdescription — ^Eyidence. 

When,  in  a  suit  for  delinquent  taxes  due  upon  land,  the  description  was 
accurate  as  to  the  number  of  acres,  the  abstract  and  certificate  numbers,  and 
the  original  grantee,  but  gave  the  patentee  as  William  J.  Clark  instead  of 
William  T.  Crook,  held,  the  question  was  one  of  identity,  and  that  the  mis- 
description could  hardly  have  misled  the  owner  of  the  land,  and  was  therefore 
not  sufficient  to  avoid  the  sale. 

8. — ^Same — ^Unknown  Owner — Statute  Construed. 

Under  the  provisions  of  the  Act  of  1897,  (Gen.  Laws,  1897,  p.  132)  oon- 
ceming  the  collection  of  delinquent  taxes,  one  whose  complete  chain  of  title  to 
land  is  duly  recorded  at  and  before  suit  is  filed  for  the  taxes  due  thereon,  and 
whose  residence  is  truly  disclosed  by  such  record,  cannot  be  held  to  be  an  '^unknown 
owner"  within  the  meaning  of  said  Act,  and  a  judgment  of  foreclosure  rendered 
in  such  case  upon  citation  or  notice  to  unknown  owners  would  not  be  binding 
on  the  owner  and  might  be  attacked  in  a  collateral  proceeding. 

Appeal  from  the  District  Court  of  Hartley  County.  Tried  below 
before  Hon.  J.  N".  Browning. 

James  <&  Teiser,  for  appellant. — ^The  description  in  the  petition  in 
the  tax  suit  of  land  patented  to  Wm.  T.  Crook,  as  land  patented  to 
^  Wm.  J.  Clark,  is  fatally  defective,  although  the  description  gives  the 
correct  abstract  number,  certificate  number,  original  grantee  and 
number  of  acres.  Pfeuffer  v.  Bondies,  15  Texas  Ct.  Bep.,  6;  Stout 
V.  Mastin,  139  XJ.  S.,  151. 

The  petition  to  foreclose  the  t-ax  lien  on  the  land  in  controversy 
against  unknown  owners  was  void  as  to  appellant  because  his  chain 
of  title  from  the  sovereignty  of  the  soil  was  on  record  in  the  county 
where  the  land  lay,  and  such  record  was  notice  to  the  State  of  the 
ownership  of  the  land,  and  a  suit  against  unknown  owners  was  un- 
authorized and  did  not  bind  the  appellant.  Bingham  v.  Matthews, 
12  Texas  Ct.  Eep.,  772;  Bradley  v.  Janssen,  15  Texas  Ct.  Rep.,  917; 
Schaffer  v.  Davidson,  17  Texas  Ct.  Bep.,  186;  Hollywood  v.  Well- 
hausen,  28  Texas  Civ.  App.,  641;  79  Texas,  611;  16  Texas  Ct.  Rep., 
147;  80  Texas,  677;  15  Texas  Ct.  Rep.,  672;  67  Texas,  207. 

Wehh  &  Joiner  and  Turner  &  Boyce,  for  appellees. — It  being  shown 
that  the  land  was  correctly  described  by  abstract  number,  certificate 
number  and  original  grantee,  and  that  such  description  could  only 
apply  to  this  one  tract  of  land,  and  that  there  was  no  land  in  Hartley 
County  patented  to  Wm.  J.  Clark,  the  description  is  sufficient  to 
identify  the  land,  and  the  lower  court  having  so  held,  this  court  will 
not  disturb  such  finding.  Arambula  v.  Sullivan,  16  S.  W.,  438; 
Cartwright  v.  Trueblood,  39  S.  W.,  930;  Revised  Statutes,  arts.  5118 
and  6119;  Moore  v.  Rogers,  99  S.  W.,  1023;  Kenson  v.  Gage,  79  S. 
W.,  606. 

The  judgment  having  recited  that  citation  had  been  duly  had  by 
publication,  such  recitation  can  not  be  shown  to  be  false  on  collateral 
attack.  Lawler  v.  White,  27  Texas,  250;  Earnest  v,  Glaser,  74  S.  W., 
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605 ;  Kenaon  v.  Gage,  79  S.  W.,  606 ;  Babcock  v.  Wolffarth,  80  S.  W., 
642. 

An  erroneous  provision  of  the  judgment  and  order  of  sale  that  the 
sheriff  should  put  the  purchaser  in  possession  of  the  land  could  not 
have  the  effect  of  rendering  the  entire  judgment  absolutely  void;  the 
remedy  for  correction  of  such  error  being  by  appeal,  or  by  some  attack 
thereon  in  an  issue  in  a  controversy  over  possession  of  the  land  dur- 
ing the  two  years  allowed  for  redemption.  Bean  v.  City  of  Brown- 
wood,  43  S.  W.,  1036;  Kenson  v.  Gage,  79  S.  W.,  606. 

Where  land  is  unoccupied  the  owner  thereof,  being  a  nonresident 
of  the  counly,  fails  to  render  the  same  for  taxation  or  pay  taxes 
thereon  for  twelve  years,  and  the  record  .of  his  title  in  tlie  county 
is  such  tliat  without  evidence  aliunde  it  could  not  be  said  that  he 
was  the  legal  owner  thereof,  and  the  taxes  had  been  assessed  against 
such  land  for  twelve  years  against  unknown  owners,  and  where,  under 
such  circumstances,  the  county  attorney  makes  affidavit  in  a  suit  to 
recover  such  taxes  and  foreclose  the  State's  lien  therefor  that  the 
owner  is  unknown,  and  judgment  regularly  obtained,  in  a  collateral 
attack  on  such  judgment  it  would  not  be  permissible  to  show  that 
tiie   a£Bdavit   was   negligently   made.      Revised    Statutes,    art.    5232h. 

For  a  discussion  of  what  is  collateral  attack  on  judgment:  Craw- 
ford V.  McDonald,  33  S.  W.,  327. 

The  record  in  a  judgment  rendered  by  the  District  Court  fore- 
closing a  lien  for  taxes  can  not  be  contradicted  in  a  collateral  attack. 
Kenson  v.  Gage,  79  S.  W.,  606;  Babcock  v.  Wolffrath,  80  S.  W.,  642 
Stoneman  v.  Bilby,  96  S.  W.,  61;  Earnest  v.  Glaser,  74  S.  W.,  605 
Dunn  V.  Taylor,  94  S.  W.,  347;  Williams  v.  Young,  90  S.  W.,  942 
Young  T.  Jackson,  110  S.  W.,  74;  M'Carter  v.  Neil,  6  S.  W.,  732 
Eitel  V.  Foote,  39  Cal.,  439;  Gribble  v.  Livermore,  67  N".  W.,  213, 
McGregor  v.  Morrow,  21  Pac,  lS7;  Black  on  Judgments,  sees.  246, 
247,  279,  795,  287;  Bean  v.  City  of  Brownwood,  43  S.  W.,  1036. 

For  definition  of  ^'unknown  owners''  see  27  Am.  Enc.  of  Law, 
822   (see  note  at  bottom  of  page) ;  8  Words  and  Phrases,  col.  7186. 

ON    REHEARING. 

CONNER,  Chief  Justice. — On  a  former  day  we  afl5rmed  the 
judgment  in  this  case  in  an  opinion  marked  "Not  for  publication,^' 
it  then  being  deemed,  for  the  most  part,  sufficiently  disposed  of  by 
the  opinion  handed  down  by  us  in  the  companion  case  of  Sallie  A. 
Gibbs  V.  John  A.  Scales  et  al.,  (54  Texas  Civ.  App.  96.)  On  motion 
for  rehearing,  however,  we  have  concluded  that  we  were  in  error  in 
affirming  the  judgment,  and  therefore  will  now  make  a  more  formal 
statement. 

Appellant  instituted  this  suit  in  the  form  of  trespass  to  try  title 
to  recover  one  hundred  and  seventy-five  acres  of  land  situated  in 
Hartley  County,  patented  to  William  T.  Crook,  assignee  of  Thomas 
Toby,  by  virtue  of  certificate  16/175.  Appellees  claim  under  a  judg- 
ment and  foreclosure  sale  for  the  State  and  county  taxes  due  on  the 
land  in  controversy  for  the  years  1884  to  1896,  inclusive,  amounting, 
with  interest  and  costs,  to  the  sum  of  thirty-four  dollars  and  forty- 
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six  cents.  The  Biiit  for  the  taxes  mentioned  was  instituted  by  the 
county  attorney  of  Hartley  County  on  September  1,  1898,  under  an 
Act  of  the  Twenty-fifth  Legislature  for  the  collection  of  delinquent 
taxes  (see  Gen.  Laws  1897,  p.  132),  against  "all  persons  (such  per- 
sons being  unknown)  owning,  having  or  claiming  any  interest  in  one 
hundred  and  seventy-five  acres  of  land  in  Hartley  County,  Texas,  it 
being  abstract  No.  225,  Thomas  Toby,  original  grantee,  certificate 
No.  16/175;  William  J.  Clark,  patentee,  patent  No.  55,  volume  21.'* 
The  petition  was  verified  by  the  aflSdavit  of  the  county  attorney  as 
required  by  the  law  to  the  effect  that  the  "owners'*  were  unknown, 
and  the  citation  or  notice,  in  form  substantially  as  required  by  sec- 
tion 15  of  the  Act,  was  issued,  published,  and  directed  to  "all  persons 
owning  or  having  or  claiming  any  interest  in  the  following  described 
land,"  etc.  The  judgment  foreclosing  the  tax  lien  and  order  of  sale 
by  virtue  thereof  were  against  the  "unknown  owners,'*  and  at  the  sale 
which  followed  these  proceedings  the  county  attorney  who  prosecuted 
-  the  suit  purchased  the  land  in  controversy  in  his  own  name,  subse- 
quently conveying  to  appellee  John  A.  Scales. 

The  tax  proceedings  are  assailed  upon  several  grounds  that  are 
discussed  in  the  opinion  of  Mr.  Justice  Dunklin  in  the  companion 
case  of  Qibbs  v.  Scales  before  mentioned,  and  which  need  not  there- 
fore be  here  noticed  further.  Herein  however,  the  proceedings  are 
attacked  because  of  the  following  further  facts  not  common  to  the 
Gibbs  case.  First,  it  is  insisted  that  the  judgment  is  void  because 
of  a  misdescription  of  the  survey  in  .controversy  as  given  in  the 
petition,  citation  and  judgment.  The  description  was  accurate  as  to 
the  nimiber  of  acres,  the  abstract  and  certificate  numbers,  and  as  to 
the  original  grantee,  but  gave  the  patentee  as  William  J.  Clark,  in- 
stead of  William  T.  Crook,  to  whom  the  land  was  in  fact  patented. 
It  was  shown  upon  the  trial  that  there  was  and  is  no  such  survey  in 
Hartley  County  as  the  William  J.  Clark  survey,  nor  one  patented  to 
William  J.  Clark;  that  the  abstract  and  certificate  numbers  and 
grantee  as  stated  in  the  petition,  citation  and  judgment  could  apply 
to  no  other  survey  in  Hartley  County  than  the  one  in  controversy.  It 
also  appears  that  in  an  exhibit  attached  to  plaintiff^s  petition  the 
description  was  accurate  in  all  particulars;  so  that  we  think  the  ques- 
tion is  simply  one  of  identity  and  that  the  misdescription  relied  upon 
could  hardly  have  misled  the  owner  of  the  survey  or  operate  to  avoid 
the  sale. 

Second,  it  is  urged  that  the  judgment  is  void  because  of  the  fact 
that  appellant^s  title  was  of  record  in  Hartley  County  at  and  prior 
to  any  of  the  proceedings  mentioned.  On  original  hearing  we  treated 
this  objection  as  one  merely  assailing  the  verity  of  the  county  attor- 
ney's affidavit  and  the  recitation  of  the  judgment  to  the  effect  that 
the  owners  of  the  land  in  controversy  were  unknown,  and  hence  as 
an  attack  upon  the  judgment  for  fraud,  which  is  not  available  in  a 
collateral  proceeding  like  the  present.  But  in  this  upon  further  con- 
sideration we  have  concluded  that  we  erred.  The  land  was  duly  pat- 
ented to  William  T.  Crook,  assignee  of  Thomas  Toby,  on  April  30, 
1875,  and  it  is  undisputed  that  appellant's  claim  is  evidenced  by  a 
regular  chain  of  conveyances  to  him  from  and  under  said  patentee 
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which  were  duly  recorded  in  Hartley  County  on  and  prior  to  May  15, 
1890 — Bome  eight  years  before  the  institution  of  the  suit  for  taxes. 
In  the  immediate  conveyance  to  appellant  his  residence  was  truthfully 
recited  as  in  Travis  County  and  it  was  admitted  that  appellant  con- 
tinued to  be  a  resident  of  Travis  County  from  the  record  of  that  deed 
until  the  da>te  of  the  trial,  and  that  all  of  the  records  mentioned  had 
been  duly  indexed  prior  to  the  institution  of  the  suit  and  had  con- 
tinuously remained  in  possession  of  the  county  clerk  of  Hartley 
County.  We  therefore  now  think  that  appellant  wa«  not  an  *%nknown 
owner'*  within  the  meaning  of  the  law  authorizing  suits  for  the  col- 
lection of  delinquent  taxes. 

In  suing  unknown  owners  different  procedure  in  some  respects  is 
prescribed  from  that  necessary  where  the  suit  is  against  a  known 
owner,  or  against  the  unknown  heirs  of  a  named  person.  It  is  made 
the  duty  of  the  county  collector,  county  clerk  and  county  assessor  to 
furnish  the  county  attorney  on  his  application  ^^all  aflBdavits,  certified 
copies  of  the  records  of  their  respective  offices,  and  such  other  evi- 
dence as  may  be  in  their  possession  by  virtue  of  such  ofBce**  (vide 
sec.  6).  It  is  further  expressly  provided  in  section  15  that:  'TV^her- 
ever  the  owner  or  owners  of  any  lands  or  lots  returned  delinquent  or 
reported  sold  to  the  State,  or  that  may  hereafter  be  reported  sold  or 
returned  delinquent  for  the  taxes  due  thereon  for  any  year  or  num- 
ber of  years,  are  nonresidents  of  the  State,  or  the  name  of  the  owner 
or  owners  of  said  land  or  lots  be  unknown,  then  (the  italics  are  ours) 
upon  affidavit  setting  out  that  the  owner  or  owners  are  nonresidents, 
or  that  the  owner  or  owners  are  unknown  to  the  attorney  for  the 
State  and  after  inquiry  can  not  be  ascertained,  said  parties  shall  be 
cited  and  made  parties  defendant  by  notice"  as  prescribed  in  the 
Act.  In  such  event  only  does  this  Act  authorize  suits  against  an  un- 
known owner.  With  the  sources  of  information  available  to  the 
county  attorney,  to  which  we  have  referred,  how  can  it  be  said  that 
the  owner  of  land  with  a  complete  chain  of  title  of  record,  is  un- 
known ?  We  think  it  should  be  held  that  an  ^'unknown  owner*'  within 
the  meaning  of  the  Act  under  consideration  is  one  not  known  to  the 
county  attorney  and  who  can  not  be  ascertained  by  the  inquiry  pre- 
scribed by  the  statute. 

It  is  undoubtedly  true,  as  we  recognized  in  the  Gibbs  case,  that  in 
s  collateral  attack  upon  a  judgment  its  validity  is  not  subject  to 
question  by  reason  of  facts  dehors  the  record.  See  Crawford  v.  Mc- 
Donald, 88  Texas,  626;  Kenson  v.  Gage,  7d  S.  W.,  605;  Scudder  v. 
Oox,  35  Texas  Civ.  App.,  416.  The  rule,  however,  excluding  ex- 
trinsic evidence  to  impeach  a  judgment  has  no  application,  we  ap- 
prehend, where  the  eflEort  is  to  show  that  one  was  not  a  party.  Such 
evidence  is  not  in  contradiction  of  the  record.  It  goes  merely  to  the 
question  of  the  identity  of  the  parties.  As  illustrating  the  thought 
in  mind,  see  Freeman  on  Judgments,  sec.  175  (4th  ed.) ;  Bollinger 
V.  Chouteau,  20  Mo.,  89;  Crosley  v.  Hutton,  98  Mo.,  196;  Palmer  v. 
Hayes,  112  Ind.,  290.  The  facts,  therefore,  relating  to  the  record 
of  appellant's  title  that  we  have  recited  are  to  be  construed,  we  think, 
in  legal  effect  placing  appellant  outside  the  class  of  persons  upon 
Vol,  LV  Civil— «. 
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whom  tiie  judgment  conld  operate  rather  than  as  oonatitatiiig  aa  at- 
tack upon  the  judgment  itself.  In  other  words,  if  appellant  was  not 
an  '^oknown  owner^  within  the  meaning  of  the  law,  then  he  was 
not  bonnd  by  the  judgment  because  not  a  party  thereto.  It  is  in 
6nch  sense  only,  it  seems  to  us,  that  the  cases  of  Bingham  t.  Mat- 
thews, 39  Texas  Civ.  App.,  41,  and  Sellars  t.  Simpson,  115  S.  W., 
888,  can  be  justified.  It  was  held  in  these  cases  that  an  owner  of 
land  in  actual  possession  was  not  bound  by  a  judgment  of  foreclosure 
and  sale  for  taxes  against  an  unknown  owner.  In  the  last  case  cited 
a  writ  of  error  was  refused,  thus  indicating  an  approval  of  the  hold- 
ings by  our  Supreme  Court.  In  principle  we  do  not  see  any  suffi- 
cient reason  why  these  cases  are  not  applicable  here.  The  fact  of 
possession  seems  as  certainly  matter  dehors  the  record  as  the  fact  of 
a  duly  recorded  title.  Both  constitute  notice  of  ownership,  and  it 
can  hardly  be  said  that  possession,  as  evidence  of  notice  or  knowledge, 
is  of  greater  digniiy  than  the  record,  in  view  of  our  registration 
statutes.  Bevised  Statutes,  article  4652,  declares  that:  '^he  record 
of  any  grant,  deed  or  instrument  of  writing  authorized  or  required 
to  be  recorded,  which  shall  have  been  duly  proved  up  or  acknowledged 
for  record  and  duly  recorded  in  the  proper  county,  shall  be  taken  and 
held  as  notice  to  all  persons  of  the  existence  of  such  grant,  deed,  or 
instrument.^'  If,  then,  the  State,  which  is  bound  as  any  other  litigant 
in  this  respect,  had  notice — ^knowledge — of  the  existence  of  the  deeds 
to  appellant,  it  had  notice  and  knowledge  of  his  ownership  at  and 
before  the  institution  of  the  suit.  Appellant  therefore,  aa  a  known 
owner,  was  not  made  a  party  to  the  suit  and  is  not  bound  by  the 
judgment. 

It  follows  that  the  motion  for  rehearing  should  be  granted  and 
that  the  judgment  should  be  reversed  and  judgment  here  rendered 
for  appellant,  in  whom  the  superior  title  was  shown. 

Affirmed, 


Chioaoo,  Bock  Island  &  Gulp  Bailway  Company  v.  Bislby 

Bbothebs  &  Company. 

Decided  April  3«   1909. 

l.—&ailroads— Failure  to  Fnmiih  Cars — Statute  Conitmed. 

Articles  4497,  Rev.  Stats,  does  not  impose  upon  railroad  companies  the  duty 
of  supplying  a  particular  kind  of  car,  and  the  shipper  who,  in  his  requisition 
for  cars,  imposes  upon  the  company  that  duty  does  not  bring  himself  within 
the  letter  of  the  statute  giving  the  penalty  for  failure  to  supply  cars,  and 
therefore  cannot  recover  the  same. 

9.>-4lame. 

When  a  requisition  upon  a  railroad  company  is  for  ten  cars  of  a  certain  kind 
and  of  a  certain  capacity  or  'Hheir  equivalent  in  different  capacity  cars,"  the 
company  is  entitled  to  more  than  three  days  notice  within  which  to  furnish 
the  cars. 

8. — Same — ^Beqnisition  for  Can  Constrned. 

A  certain  demand  upon  a  railroad  company  for  ten  gondola  or  coal  cars 
"that  IS,  such  cars  as  are  suitable  to  be  loaded  with  crushed  stone/'  means 
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that  the  shipper  desired  gondola  or  coal  cars,  which  he  considered  raitable 
for  his  purpose. 

4« — Same— Statute  Construed. 

The  statute  (article  4502.  Rev.  Stats.)  requiring  the  shipper  to  prove  that 
he  had  on  hand  at  the  time  of  making  his  order  for  cars  the  necessary  freight 
for  loading  them,  forbids  any  character  of  speculation  and  precludes  a  shipper 
from  recovering  the  penalty  when  such  freight  in  form  and  condition  to  be 
shipped  is  not  then  on  hand,  even  tliough  such  shipper  may  otherwise  be  able 
to  show  tliat  he  could  have  had  the  property  ready  at  the  time  and  place  to  load 
the  cars  if  they  had  been  furnished  on  his  order. 

5. — Same — Case  Stated. 

Where  it  appeared  from  the  evidence  that  at  the  time  a  shipper  made  demand 
upon  a  railroad  company  for  a  certain  number  of  cars  in  which  to  ship  crushed 
stone,  the  stone  had  not  been  crushed,  but  the  shipper  had  intended  to  crush 
the  same  after  the  cars  were  placed  and  to  load  them  directly  from  the  crushing 
mill,  the  shipper  was  not  the  ''owner",  within  the  meaning  of  the  statute,  of 
any  crushed  stone  when  the  order  was  made,  and  did  not  have  such  freight 
"on  hand"  with  which  to  load  the  cars,  and  therefore  was  not  entitled  to  the 
penalty  for  the  company's  failure  to  furnish  the  cars  demanded. 

6. — Evidence — ^Reports  of  Bailroad  Companies. 

A  report  of  a  railroad  company  to  the  Railroad  Commission  of  this  State 
is  competent  evidence  in  a  suit  against  such  company  when  the  report  purported 
to  be  the  act  of  the  company  through  its  auditor,  and  the  handwriting  of  the 
auditor   is   proved. 

7. — ^Measure  of  Damages— Cost  of  Produetion. 

In  arriving  at  the  cost  of  a  manufactured  article  the  items  of  taxes.  Insurance, 
repairs  or  depreciation  of  value  of  the  plant,  etc.,  should  be  added  to  the  value 
of  the  labor  employed  in  its  immediate  manufacture.  This  rule  applies  in 
estimating  the  cost  of  crushed  stone. 

Appeal  from  the  Diatriet  Court  of  Jack  Couniy.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

N.  H.  Lasaiter,  Robert  Harrison,  Nichohon  &  Fitzgerald  and  8tarh 
A  Cox,  for  appellant. — ^It  was  not  shown  that  the  statements  or  re- 
ports were  made  by  a  person  authorized  by  the  defendant  company  to 
make  such  reports,  or  who  was  acquainted  with  the  facts  set  out  in 
the  reports,  so  as  to  bind  the  defendant.  The  statement  of  the  witness 
as  to  the  contents  of  the  reports  was  hearsay  testimony.  The  plaintiff 
should  have  taken  the  deposition  of  the  custodian  of  these  reports,  and 
had  him  to  attach  a  copy  of  the  reports.  Sterling  v.  Ry.  Co.,  86  S. 
W.,  655;  Fidelity  Co.  v.  Texas  Co.,  90  S.  W.,  197;  Bruce  v.  Bruce, 
89  S.  W.,  435. 

It  is  not  the  duty  of  a  railway  company  to  furnish  cars  to  a  manu- 
facturing plant  so  as  to  take  the  place  of  storage  bins  or  warehouse 
facilities,  and  if  the  manufacturing  pl-ant  undertakes  to  operate  its 
business  without  any  storage  bins  of  its  own,  and  depends  upon  the 
cars  furnished  by  the  railway  company  to  take  the  place  of  any  storage 
facilities,  the  manufticturing  plant  should  be  required  to  take  the  risk 
of  the  railway  company's  inability  to  furnish  a  stipulated  amount  of 
cars  regularly,  instead  of  the  supply  being  at  times  diminished  and 
at  times  enlarged,  according  to  the  exigencies  of  its  general  business. 
Telegraph  Co.  v.  Beed,  71  S.  W.,  390;  Railway  Co.  v.  Beard,  78  S. 
v.,  258;  BaUway  Co.  v.  Long,  80  S,  W.,  114, 
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The  penalty  is  not  recoverable  because  each  of  tlie  written  applica- 
tions for  cars  restricts  the  character  of  cars  applied  for  to  a  certain 
kind,  to  wit,  gondolas  or  coal  cars,  and  it  does  not  appear  ,from  the 
record  that  no  other  sort  of  freight  car  would  be  suitable  for  the  ship- 
ment of  this  freight,  and  because  the  application  demanded  cars  of  a 
certain  stipulated  capacity,  and  the  record  fails  to  show  that  this  was 
tlie  capacity  of  such  cars  as  are  ordinarily  used  by  shippers  of  such 
freight  and  ordinarily  furnished  by  carriers.  Texas  &  P.  By.  Co.  v. 
Allen,  101  S.  W.,  793;  Texas  &  P.  By.  Co.  v.  Barrow,  77  S.  W.,  644; 
Illinois  By.  Co.  v.  People,  19  111.  App.,  141;  People  v.  111.  Co.,  122 
111.,  606. 

It  appears  frofli  the  evidence  that  a  stone  crushing  plant  depreci- 
ates, during  its  operation,  about  ten  percent  of  its  value  yearly,  and 
it  appears  that  the  estimated  cost  of  the  production  of  the  crushed 
stone  at  Jacksboro  did  not  include  this  depreciation  that  would  occur 
during  the  operation  of  the  mill.  The  charge  was  error  in  permit- 
ting the  plaintiff  to  recover  the  diflference  between  the  cost  of  produc- 
ing the  product,  which  cost  did  not  include  the  annual  depreciation 
in  the  value  of  the  plant,  and  its  market  value  at  Jacksboro,  because 
the  plaintiff  was  thereby  allowed  to  recover  the  profit  it  would  have 
made  from  operating  this  mill,  and  was  not  charged  with  the  full 
loss  that  would  have  occurred  from  operating  it. 

Sparer  £  McClure,  for  appellee. — The  reports  being  made  by  H. 
Lucas,  the  auditor  of  the  appellant  company,  were  made  by  the  very 
officer  whose  especial  business  it  was  to  know  and  report  these  very 
facts,  which  the  reports  contained,  to  the  Commission,  and  certified 
copies  thereof  were  admissible.  These  matters  lying  peculiarly  within 
the  knowledge  of  the  appellant  and  its  officers,  and  they  having  the 
original  writings  as  well  in  their  possession,  certified  or  examined 
copies  were  admissible  on  their  failure  to  produce  the  original  copies. 
Eyan  v.  M.,  K.  &  T.  By.  Co.,  65  Texas,  119;  Texas  &  P.  By.  Co.  v. 
Smith,  79  S.  W.,  614. 

^  Appellee  owned  and  managed  all  of  its  product  at  the  time  it  de- 
sired to  ship  the  same  and  demanded  the  cars  for  its  transportation; 
and  its  product  was  already  manufactured  and  practically  ready  to 
be  shipped  at  that  time,  as  the  act  of  crushing  and  unloading  the 
stone  was  practically  instantaneous  or  as  near  so  as  up-to-date  ma- 
chinery could  make  it.  Houston,  E.  &  W.  T.  By.  Co.  v.  Campbell, 
91  Texas,  560;  Central  &  Montg.  B.  B.  Co.  v.  Morris  &  Crawford,  68 
Texas,  49. 

SPEEB,  Associate  Justice. — Bisley  Brothers  &  Company,  an  in- 
corporated company  operating  a  stone  crusher  at  Jacksboro,  recovered 
a  judgment  against  the  Chicago,  Bock  Island  &  Gulf  Bailway  Com- 
pany for  the  sum  of  six  thousand  dollars  actual  damages  and  two 
thousand  five  hundred  dollars  penalties  for  failure  to  furnish  cars 
upon  written  demand  for  the  shipment  of  its  product  from  Jacksboro 
to  Dallas.  The  plaintiff  alleged  a  compliance  upon  its  part  with  the 
terms  of  the  statute  authorizing  the  penalties  herein  recovered,  and 
that  the  defendant  negligently  failed  to  deliver  the  cars  in  obedience 
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to  Ha  written  requisition^  while  the  defendant  pleaded  the  general 
issue  and,  specially^  that  there  was  an  unprecedented  rush  of  business 
during  the  time  covered  by  plaintifiPs  requisition  for  cars,  by  reason 
of  whichy  despite  every  effort  possible,  it  had  been  unable  to  supply 
the  cars  demanded;  and  further,  that  plaintiff  itself  was  guilty  of 
contributory  negligence  in  not  providing  itself  with  bins  or  receptacles 
for  its  crushed  stone  so  as  to  prevent  the  necessity  for  closing  down 
its  plant  upon  a  shortage  of  cars. 

Much  of  the  briefs  of  both  parties  is  devoted  to  a  discussion  of  the 
testimony  bearing  upon  the  issue  of  the  congested  condition  of  appel- 
lant's line  and  facilities,  but  we  find  it  unnecessary  to  give  more  than 
passing  notice  to  this  feature  of  the  case. 

Following  is  a  copy  of  the  order  for  cars  on  which  the  action  is 
based :  '^January  28,  1907.  Mr.  W.  J.  Thomas,  agent  for  the  Chicago, 
Bock  Island  &  Gulf  Bailway  Company  at  Jacksboro,  Texas.  Dear 
Sir:  Bisley  Brothers  &  Company,  an  incorporated  company  which 
operates  a  stone  crusher  at  Jacksboro,  Texas,  hereby  demands  ten 
(10)  cars  for  the  transportation  of  crushed  stone  from  Jacksboro, 
Texas,  to  Dallas,  Texas.  These  cars  must  be  delivered  and  placed  by 
seven  o'clock  a.  m.,  Friday,  February  1,  1907,  on  the  Bisley  Brothers 
&  Company's  switch  so  that  they  can  be  loaded  with  crushed  stone 
from  their  stone  crusher  plant  just  a  little  northwest  from  the  freight 
depot  of  your  company.  Said  cars  are  to  be  of  not  less  than  eighty 
thousand  pounds  capacity  each,  or  their  equivalent  in  different  capacity 
cars,  and  are  to  be  gondolas  or  coal  cars;  that  is,  such  cars  as  are 
suitable  to  be  loaded  with  crushed  stone  and  for  the  transportation 
of  same,  and  are  to  be  placed  on  said  switch  so  that  they  can  be 
loaded  with  said  crushed  stone.  Said  Bisley  Brothers  &  Company 
hereby  tender  for  deposit  with  you  the  sum  of  $75,  the  same  being 
one-fourth  of  the  amount  of  the  freight  charges  for  the  transportation 
of  the  said  stone  in  said  cars  from  Jacksboro,  Texas,  to  Dallas,  Texas. 
Bisley  Brothers  &  Company,  by  D.  C.  Horton,  Secy." 

As  before  stated,  the  judgment  embraced  a  penalty  of  two  thousand 
five  hundred  dollars  for  the  company's  failure  to  furnish  cars  on  the 
above  order.  This  part  of  the  judgment  must  be  reversed  and  here 
r^idered  in  appellant's  favor.  It  will  be  seen  that  appellee's  order 
specifically  demands  cars  of  not  less  than  eighty  thousand  pounds 
capacity  each,  same  to  be  gondolas  or  coal  cars.  The  penal  statute 
invoked  as  a  basis  for  this  action  (Eev.  Stat.,  art.  4497),  does  not 
impose  upon  the  railway  company  the  duty  of  supplying  a  particular 
kind  of  cars,  and  the  shipper  who  imposes  upon  the  company  that 
dufty  does  not  bring  himself  within  the  letter  of  the  statute  giving 
the  penalty,  and  therefore  has  no  cause  of  action  in  this  respect. 
Texas  &  Pac.  By.  Co.  v.  Barrow,  33  Texas  Civ.  App.,  611.  But  it 
is  insisted  by  appellee  that  notwithstanding  the  order  is  for  cars  of 
not  less  than  eighty  thousand  pounds  capacity  each,  the  order  fur- 
ther evidences  a  willingness  to  accept  "their  equivalent  in  different 
capacity  cars;"  but  this  would  only  get  appellee  into  a  worse  confu- 
mon,  for  if  under  that  provision  cars  of  less  capacity  than  eighty 
thousand  pounds  each  were  ordered,  then  it  is  perfectly  apparent  that 
more  than  ten  cars  would  be  required,  and  the  company  would  be 


70  Texas  Civil  Appeals  Reports,  Vol.  55.  [April, 

eiktitled  to  more  than  the  three  days  allowed  in  the  order.  It  is  also 
insisted  that  the  provis^ion  of  the  order,  to  wit,  '^that  is,  such  cars 
as  are  suitable  to  be  loaded  with  crashed  stone/'  immediately  follow- 
ing the  demand  for  gondolas  or  coal  cars,  has  the  effect  of  broadening 
the  demand  so  as  to  include  any  car  that  is  suitable  for  the  transpor- 
tation of  crushed  stone.  But  this  is  not  necessarily  true,  nor  is  it 
the  most  reasonable  interpretation  of  the  order.  To  our  minds  the 
language  means  that  the  shipper  desires  gondolas  or  coal  cars,  which 
he  considers  to  be  suitable  for  his  purposes. 

The  penalty  feature  of  the  case  must  be  decided  in  appellant's  favor 
for  another  reason.  Article  4497  of  the  Bevised  Statutes  giving  the 
penalty  provides:  '^hen  the  owner,  manager  or  shipper  of  any 
freight  of  any  kind  shall  make  application  in  writing,"  etc. ;  by  article 
4502  it  is  required  that  the  party  or  parties  bringing  suit  under  the 
provisions  of  this  law  shall  show  by  evidence  that  he  or  they  *^ad  on 
hand  at  the  time  any  demand  for  cars  was  made  the  amount  of  lum- 
ber, cotton,  wool,  hides,  or  other  freight  necessary  to  load  the  cars 
so  ordered."  The  undisputed  evidence  in  this  case  shows  thut  at  the 
time  the  orders  for  cars  were  given  appellee  was  not  the  owner  of  and 
did  not  have  on  hand  any  crushed  stone  whatever.  Their  method  of 
operating  seems  to  have  been  to  load  the  cars  immediately  from  the 
crusher  and  thus  save  the  additional  expense  of  handling  the  crushed 
product  At  the  time  the  order  for  cars  was  made  the  freight  intended 
to  be  shipped,  that  is,  crushed  stone,  was  not  in  existence,  and  whether 
or  not  it  would  ever  come  into  existence  depended  upon  a  variety  of 
circumstances.  We  think  the  statute  requiring  the  shipper  to  prove 
that  he  had  on  hand  at  the  time  of  making  his  order  for  cars  the  nec- 
essary freight  for  loading  them,  forbids  any  character  of  speculation 
and  precludes  a  shipper  from  recovering  the  penalty  where  such  freight 
in  form  and  condition  to  be  shipped  is  not  then  on  hand,  even  though 
such  shipper  may  otherwise  be  able  to  show  that  he  could  have  had 
the  property  ready  at  the  time  and  place  to  load  the  cars  if  they  had 
been  furnished  on  his  order.  To  illustrate:  A  shipper  would  not  be 
allowed  to  recover  the  penalty  for  failure  to  furnish  cars  in  which  to 
ship  cattle  or  other  freight  if  he  did  not  own  such  cattle  or  other 
freight,  but  expected  to  buy  and  did  buy  the  same  in  time  to  make 
the  shipment.  An  Illinois  penal  statute  was  held  not  to'  be  applicable 
in  favor  of  a  coal  mining  company  which  had  not,  when  the  applica- 
tion for  cars  was  filed,  mined  its  coal,  but  expected  to  mine  it  after 
the  cars  were  furnished.  (People  v.  111.  &  St.  Louis  B.  B.  &  Coal 
Co.,  122  111.,  606.)  Counsel  for  appellant  has  well  illustrated  the 
principle  by  saying:  *'The  owner  of  a  pine  forest  is  certainly  not 
at  that  time  and  may  never  be  the  owner  of  the  shingles  that  may 
at  some  day  be  manufactured  from  these  trees."  Appellee  was  cer- 
tainly not  the  ''owner"  of  any  crushed  rock  on  the  date  of  its  order 
for  cars,  and  did  not  have  such  freight  ''on  hand"  with  which  to  load 
the  same,  and  therefore  can  not  be  entitled  to  a  penalty  for  the  com- 
panjr's  failure  to  furnish  the  cars  demanded. 

Other  rulings  affecting  the  damage  feature  of  the  case  will  now  be 
noticed.  It  is  urged  that  the  court  erred  in  admitting  the  testimony 
of  the  witness  Horton  as  to  the  contents  of  certain  reports  made  by 
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appellant  to  the  Bailroad  Commission  of  Texas  for  the  years  1905, 
1906  and  1907.  The  firBt  ground  of  objection  is  that  it  was  not  shown 
that  the  statements  or  reports  were  made  by  a  person  authorized  by 
the  defendant  company  to  make  such  reports,  or  who  <was  acquainted 
with  the  facts  set  out  in  the  reports  so  as  to  bind  the  defendant.  The 
reports  appear  to  huve  been  quite  voluminous,  bound  in  permanent 
form,  and  purport  to  have  been  the  act  of  appellant  company  through 
its  auditor,  Henry  Lucas,  whose  handwriting  the  witness  recognized, 
and  were  therefore  presumptively  made  in  obedience  to  the  law  au- 
thorizing the  Bailroad  Commission  of  Texas  to  require  such  informa- 
tion of  railroad  companies.  (Bev.  Stat.,  art.  4571;  Ft  Worth  &  B. 
H.  St.  By.  Co.  V.  Hawes,  48  Texas  Civ.  App.,  487.) 

The  next  ground  of  objection  is  that  tiie  testimony  of  Horton 
was  hearsay;  that  the  plaintiff  should  have  taken  the  deposition  of 
the  custodian  of  those  reports  and  had  him  attach  a  copy  of  the  same. 
This  objection  is  answered  in  the  somewhat  recent  case  of  Smithers 
V.  Lowrance,  100  Texas,  77. 

Complaint  is  made  of  the  second  paragraph  of  the  court's  charge 
because  it  authorized  a  finding  for  the  plaintiff  if  the  jury  found 
from  the  evidence  that  it  had  been  forced  to  shut  down  its  plant  and 
had  sustained  loss  by  reason  of  the  defendant's  negligence  in  failing 
to  furnish  cars,  the  criticism  being  that  in  effect  it  excluded  from 
the  jury's  consideration  the  defendant's  plea  of  contributory  negli- 
gence. In  view  of  the  reversal  of  the  entire  case  it  is  unnecessary 
for  us  to  decide  the  merits  of  this  contention.  It  appears  to  have 
been  decided  in  Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Beard,  34 
Texas  Civ.  App.,  188,  that  such  a  charge  is  erroneous.  But  a  different 
rule  was  intimated,  though  not  decided,  by  Mr.  Justice  Williams, 
now  of  the  Supreme  Court,  in  Gulf,  C.  &  S.  P.  By.  Co.  v.  Allbright, 
7  Texas  Civ.  App.,  21. 

We  are  inclined  to  the  view  that  the  court  erred  in  singling  out 
the  testimony  as  to  the  conditions  existing  in  Dallas  upon  the  issue 
of  appellant's  negligence  in  failing  to  furnish  cars,  but  this,  too,  may 
be  avoided  on  another  trial. 

The  court  did  err,  however,  for  which  the  cause  must  be  reversed, 
in  refusing  to  set  aside  the  verdict  of  the  jury  because  of  the  insuffi- 
ciency of  the  evidence  to  support  it  on  the  issue  of  damages.  Under 
the  charge  appellee  was  permitted  to  recover  as  damages  the  difference 
between  the  cost  of  producing  such  crushed  stone  as  it  would  have 
shipped  and  its  market  value  at  Jacksboro  at  the  time.  The  testimony 
of  appellee's  witnesses  was  that  the  cost  of  manufacturing  crushed 
stone  was  fiity-«Uiree  cents  per  ton,  but  this  did  not  include  any  al- 
lowance for  depreciation  in  value  of  appellee's  plant.  The  evidence 
further  showed  that  there  would  be  an  annual  depreciation  in  the 
value  of  such  plant  equal  to  ten  percent  of  its  value,  but  what  that 
value  is  ihe  evidence  nowhere  discloses.  If  the  annual  depreciation 
in  the  value  of  appellee's  plant  is  not  shown,  it  ,is  clear  the  jury 
could  not  have  reached  an  intelligent  conclusion  as  to  the  cost  per 
ton  of  its  product.  Everyone  knows  that  in  a  very  important  sense  in 
arriving  at  the  cost  of  a  manufactured  article  one  must  add  to  the 
value  of  tlie  labor  employed  in  its  immediate  manufacture  the  further 
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items  of  tax,  insurance^  repairs  or  depreciation  in  the  value  of  the 
plant,  and  the  like. 

'  We  find  no  other  error  in  the  record,  hut  for  those  discussed  the 
judgment  of  the  District  Court  is  reversed,  and  as  to  the  penalty 
judgment  here  rendered  for  the  appellant,  while  as  to  the  issue  of 
damages  the  cause  is  remanded  for  another  trial. 

Reversed  in  part  and  rendered  in  part. 
Writ  of  error  refused  to  appellee. 


J.  W.  HoGBETT  v.  Northern  Texas  Traction  Company  et  al. 

Decided  April  3,   1909. 

1. — liiry— Peremptory  diallenges — Case  FoUowed. 

Where,  besides  their  oonunon  ground  of  defense  against  the  plaintiff,  there 
is  a  controversy  between  the  defendants  themselves,  each  defendant  is  entitled 
to  six  peremptory  challenges  in  the  selection  of  a  jury.  First  National  Bank  of 
Cuero  y.  San  Antonio  &  Aransas  Pass.  Ry.  Co.,  97  Texas,  201,  followed. 

S. — ^Praotice— Objection  to  EYidenee-— Waiver. 

When  an  objection  to  testimony  is  waived  after  the  objection  has  been 
sustained  by  the  trial  court,  the  objecting  party  cannot  complain  of  its  admission 
in  evidence.    See  proceeding  held  to  amount  to  a  waiver  of  objections. 

Sf^'^ane. 

When  testimony  is  admitted  without  objection  at  the  term,  appellant  cannot 
afterwards  complain. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  W.  T.  Simmons. 

Orrich  £  Terrell,  for  appellant. 

Capps,  Cantey,  Hanger  &  Short,  for  appellee. 

CONNER,  Chief  Justice. — ^On  the  20th  inst.  we  dismissed  the 
appeal  herein  for  want  of  a  final  judgment,  but  the  record  has  since 
been  so  corrected  as  to  avoid  the  objection  stated  and  we  therefore 
eet  aside  the  order  of  dismissal  and  proceed  to  a  disposition  of  the 
case  upon  the  assignments  of  error  presented. 

The  action  was  instituted  by  appellant  against  the  appellee,  the 
Northern  Texas  Traction  Company,  because  of  an  alleged  false  accu- 
sation of  theft  from  the  person  of  D.  Q.  Chapman,  one  of  the  trac- 
tion company's  conductors,  while  appellant  was  a  passenger  on  a  street 
car  in  the  city  of  Fort  Worth,  and  upon  which  charge  he  suffered 
arrest,  humiliation,  etc.  It  was  alleged  that  the  acts  of  the  conductor 
were  done  during  the  discharge  of  his  duties  and  had  been  ratified 
by  the  street  railway  company.  The  defendant  replied  by  a  general 
denial,  and  a  plea  over  against  Chapman,  the  conductor,  on  the  ground 
in  substance  that  such  act,  if  tortious,  was  of  such  character  as  ren- 
dered him  liable  over  to  the  company  for  such  sum  as  might  be  ren- 
dered against  it.  Chapman  answered  by  general  denial,  and  a  special 
plea  of  the  truth  of  the  charge  because  of  which  appellant  sue^. 
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In  the  first  assignment  appellant  insists  that  '^The  defendant  herein 
and  the  cross-defendant  herein  together  should  have  been  allowed  only 
six  peremptory  challenges/*  Aside  from  the  fact  that  the  record 
indicates  a  want  of  timely  objection  to  the  action  now  complained  of, 
we  think  the  assignment  completely  answered  by  the  case  of  National 
Bank  v.  S.  A.  &  A.  P.  Ry.  Co.,  97  Texas,  201.  Here,  as  in  the  case 
referred  to,  there  was  a  controversy  between  the  defendants,  not- 
withstanding their  common  ground  of  defense  against  the  plaintiff. 
They  therefore  were  entitled  to  six  peremptory  challenges  each. 

Sterling  P.  Clark  was  permitted  to  testify  to  the  good  character 
of  appellee  Chapman,  which  is  now  objected  to  in  the  second  assign- 
ment of  error  as  '^irrelevant  and  Immaterial  and  as  an  attempt  to 
corroborate  a  witness  whose  credibility  had  not  been  attacked  and 
who  had  in  no  way  been  impeached.'*  As  an  explanation  to  the  bill 
the  court  adopts  the  stenographer's  report  of  the  proceeding,  from 
which  it  clearly  appears  that  appellant's  objection  to  this  testimony 
was  sustained.  But  upon  the  suggestion  of  counsel  for  appellauit  that 
'1  want  to  see  the  case  develop"  and  an  appeal  by  the  witness  that 
he  was  compelled  to  leave  the  city,  the  court  permitted  the  witness  to 
answer,  indicating  that  if  the  testimony  did  not  become  material  it 
could  be  eliminated.  After  which  we  find  no  further  objection  or 
exception  whatever  and  upon  this  ground  we  overrule  the  assignment. 
(Burton  v.  Anderson,  1  Texas,  93;  Norvell  v.  Phillips,  46  Texas, 
162;  Sheldon  v.  Benavides,  60  Texas,  673.) 

The  third  and  last  assignment  undisposed  of  complains  of  appel- 
lant's answer  upon  cross-examination  as  a  witness  to  the  effect  '^that 
he  had  taken  a  prominent  part  in  politics  before  the  Terrell  election 
law  went  into  effect,  but  had  not  done  so  since."  We  have  carefully 
considered  the  stenographic  report  of  the  cross-examination  pertain- 
ing to  the  complaint,  and  fail  to  find  that  objection  was  made  to  the 
particular  testimony  made  the  ground  of  the  assignment,  and  the 
assignment  must  therefore  be  overruled.. 

The  case  upon  the  merits  seems  to  be  one  of  conflicting  evidence, 
and  having  found  no  reversible  error  as  assigned,  we  affirm  the  judg* 
ment 

Affirmed. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  T.  A. 

Bumfield. 

Decided  April  3^  1009. 

Bailroada — ¥lAg  Stations — Statute  Constmed. 

It  is  the  du^  of  railroad  companies  to  light  and  heat  their  passenger 
waiting  rooms  at  flag  stations  as  well  as  at  other  stations,  as  required  by  article 
4521,  ReY.  8Ut8. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  W.  T.  Simmons. 

Spoonts,  Thompson  £  Barwise,  for  appellant. 
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Smith  £  Lattimore,  for  appelke. 

SPEEB^  Associate  Justice. — Smithfield  is  an  nnimportant  place 
in  Tarrant  County  on  the  line  of  the  Si  Louis  Southwestern  Bailwaj 
Company  a  few  miles  from  Fort  Worth.  It  is  so  unimportant  that  ^ 
the  railroad  company  has  established  a  rule  that  it  will  not  stop  its 
night  passenger  trains  at  'the  place  unless  someone  flags  them.  Ap- 
pellee, who  lives  a  mile  or  two  from  Smithfield,  had  been  summoned 
on  a  speci<al  venire  in  a  criminal  case  to  be  tried  in  Judge  Smith's 
court,  and  was  very  anxious  to  take  the  early  morning  train  of  Feb- 
ruary 5,  1906,  so  as  to  reach  Fort  Worth  in  time  for  jury  service. 
He  didn't  know  the  exact  hour  when  the  train  was  due  to  pass  through 
Smithfield,  but  knew  it  was  some  time  very  early  in  the  morning.  He 
walked  over  to  the  station,  getting  there  about  five  o'clock  a.  m.,  but 
found  the  building  dark  and  the  door  locked.  He  tried  to  arouse 
the  sleeping  agent  but  failed.  The  weather  was  mighty  cold  and  he 
nearly  froze  while  beating  a  path  on  the  leeward  side  of  the  company's 
property.  When  he  could  bear  it  no  longer  he  renewed  his  eflforts  to 
get  a  friendly  response  from  inside  the  building,  and  finally,  after 
much  kicking  on  the  door  and  otherwise  meking  a  heap  of  racket, 
succeeded  in  waking  the  drowsy  agent,  who  roared  out:     "Who  in 

are  you,  anyway?'*    To  this  the  appellee  frankly  admitted  that 

he  was  mighty  near  froze  and  had  come  down  there  to  go  to  Fort 
Worth.  At  this  juncture  the  evidence  would  warrant  a  finding  that 
the  agent  tucked  the  covers  more  snugly  about  his  cdiivering  form 
and  in  language  more  sulphurous  than  polite  shouted  back:     "Well, 

,  hit  the  road;  I  ain't  in  your  way."     Appellee  steadily 

refused  to  do  this  (at  least  until  the  next  term  of  the  District  Court, 
when  he  appears  to  have  hit  it  for  ten  thousand  dollars),  but  on  the 
contrary,  tarried  outside  until  the  welcome  rays  of  the  morning  sun 
began  to  thaw  him  out  and  the  sleepy  agent,  faithful  in  his  observ- 
ance of  the  rule  not  to  meet  the  night  train,  finally  arose,  opened 
the  station  building,  and  lighted  a  fire  only  a  few  minutes  before 
the  arriral  of  the  train.  Appellee  never  got  fully  warm  until  he 
reached  Fort  Worth  and  had  a  long  spell  of  sickness,  traceable  di- 
rectly to  the  exposure  of  that  morning.  He  sued  the  railroad  com- 
pany And  the  jury  thought  he  was  damaged  four  hundred  and  sixty 
dollars,  and  we  are  satisfied  he  was,  for  the  company,  though  it  has 
appealed,  has  not  intimated  that  he  was  not  injured  that  much. 

Of , course,  the  foregoing  is  based  on  appellee's  version  of  the  affair. 
The  company's  agent  remembers  it  differently.  He  testifies  that  he 
is  not  now  in  the  employ  of  the  company,  but  is  visiting  his  parents 
in  eastern  Texas;  that  it  was  no  part  of  his  duties  under  his  employ- 
ment to  make  this  early  train;  that  it  was  his  duty  to  meet  the  five- 
twenty  evening  train  and  to  stay  up  at  night  for  it  if  it.  should  be 
late.  This  evening  train  was  late  on  February  4  and  he  had  remained 
up  until  twelve  o'clock,  or  possibly  one  o'clock,  to  meet  it  and  for  that 
reason  had  lost  sleep.  He  did  not  hear  anybody  at  the  depot  door 
on  the  morning  of  February  5  until  he  got  up,  except  about  five 
o'clock,  when  someone  rattled  on  the  door  and  he  said :  **What  do  you 
want?"    The  man  said  he  wanted  to  go  to  Fort  Worth,  and  the  wit- 
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ness  said:  'T)on*t  tear  the  door  down/'  He  immediately  got  up  and 
put  on  his  breeches  and  opened  the  door.  When  he  opened  the  door 
a  Mr.  Nerwton  came  in^  but  appellee  turned  and  walked  off.  Mr. 
Newton  said  he  guessed  he  was  huffy.  This  witness  further  said  he 
had  a  fire  in  the  depot  that  mornings  and  when  he  got  up  he  put 
more  coal  on  i«t.  But  we  are  satisfied,  in  view  of  the  verdict,  that  this 
witness's  recollection  of  the  events  of  that  morning  is  not  as  vivid  as 
appellee's,  and  forbear  further  to  discuss  the  testimony. 

Opinion. — It  is  agreed  that  the  case  is  one  of  first  impression  in 
this  State,  and  the  only  insistence  of  appellant  is  in  effect  that  it 
had  a  right  to  establish  reasonable  rules  for  the  running  of  its  pas- 
senger trains  afid  the  conduct  of  its  business  generally,  and  that  in 
the  exercise  of  such  right  it  l)ad  made  no  provision  for  lighting  and 
heating  its  depot  building  for  the  accommodation  of  persons  desiring 
to  take  passage  on  its  early  morning  train.  The  trial  court  thought 
it  ought  to  be  left  to  the  jury  to  determine  under  all  the  circumstances 
whether  or  not  appellant  was  negligent  toward  appellee,  and  so  sub- 
mitted the  matter.  In  this  there  was  no  error  of  which  appellant 
can  complain.  The  statutes  declare:  "Every  railroad  company  doing 
business  in  this  State  shall  keep  its  depots  or  passenger  houses  in 
this  State  lighted  and  warmed  and  open  to  the  ingress  and  egress  of 
eU  passengers  who  «are  entitled  to  go  therein  for  a  time  not  less  than 
one  hour  before  the  arrival  and  after  the  departure  of  all  trains  carry- 
ing passengers  on  such  railroad,  and  every  such  railroad  company  for 
each  failure  or  refusal  to  comply  with  the  provisions  of  this  article 
ffhall  forfeit  and  pay  to  the  State  of  Texas  the  sum  of  fifty  dollars, 
which  may  be  sued  for  and  recovered  in  the  name  of  said  State  in 
any  court  of  competent  jurisdiction,  and  shall  be  liable  to  the  party 
injured  for  all  damages  by  reason  of  such  failure."  Appellee's  case 
falls  fairly  within  this  statute.  The  evidence  shows  that  appellee 
not  only  permitted  passengers  to  embark  at  Smithfield,  but  would 
sell  them  tickets  at  that  place,  permitting  them  to  enter  its  station 
building  and  otherwise  treating  them  as  passengers  entitled  to  trans- 
portation on  those  trains.  This  is  practically  all  appellant  could  do 
at  any  station  except  further  to  comply  with  the  provisions  of  the 
article  quoted  as  to  lighting  and  heating  its  depot.  The  court,  there- 
fore, might  have  submitted  only  the  amount  of  recovery,  and  certainly 
committed  no  error  in  submitting  the  issue  of  negligence  to  the  jury. 
The  judgment  is  i|i  all  things  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  C.  Stevenson  v.  G.  C.  Cauble. 

Decided  April,  3,  1909. 

Iw— Oontraot— EetoisiloA— IfisTeprefentationj, 

When  one  by  false  representations  of  facts,  although  innocently  made, 
induces  another  to  enter  into  a  contract,  and  such  representations  are  made 
the  basis  of  relief  sought  by  the  other,  it  is  no  defense  to  the  prayer  for  such 
relief  to  show  that  the  person   deceived   had  the  opportunity   and  means  of 
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correctly  informing  himself  in  the  premises,  unless  it  be  further  shown  that 
he  took  some  steps  in  making  an  investigation  of  the  facts. 

2. — Same — ^Pleading. 

In  order  to  avoid  a  contract  induced  by  misrepresentations,  it  is  not  incumbent 
on  the  plain ti AT  to  prove  that  said  misrepresentations  were  made  with  a  fraudulent 
intent,  and  the  fact  that  plaintiff  so  alleged  would  not  alter  the  rule. 

3. — Same — Principle  and  Agent — ^Allegation  and  Proof. 

Allegations  that  certain  misrepresentations  were  made  by  the  owner  of 
land  will  not  support  evidence  that  said  misrepresentations  were  made  by  the 
agent  of  the  owner. 

Appeal  from  the  District  Court  of  Howard  County.  Tried  below  -be- 
fore Hon.  Jas.  L.  Shepherd. 

Wagstaff  &  Davidson,  for  appellant. 

John  B.  Lililer  and  Morrison  &  Morrison,  for  appellee. 

DUNKLIN,  Associate  Justice. — G.  C.  Cauble  conveyed  to  J.  C. 
Stevenson  section  7  in  block  33  Texas  &  P.  Ry.  Co.  survey,  in  Howard 
County,  for  a  consideration  of  $6,400,  of  which  $700  was  paid  in  cash 
at  the  time  the  deed  w^s  executed,  and  the  balance  was  evidenced  by 
promissory  notes,  Bome  of  which  were  executed  by  Stevenson,  and 
others,  which  were  outstanding  lien  notes  against  the  land,  were  as- 
sumed by  him.  Some  of  these  deferred  obligations  were  paid  by  Stev- 
enson, but  upon  his  failure  and  refusal  to  pay  others  that  matured, 
Cauble  filed  this  suit  in  trespass  to  try  title  to  recover  the  land.  Stev- 
enson filed  his  answer  disclaiming  any  title  to  the  land,  also  a  plea 
over  against  Cauble  alleging  that,  in  the  negotiations  which  culmi- 
nated in  the  sale  of  the  land,  Cauble  had  shown  him  land  other  than 
that  described  in  the  deed  and  superior  thereto  in  quality  and  value, 
and  had  fraudulently  represented  to  him  that  the  land  so  shown  him 
was  the  land  conveyed ;  that  he  was  induced  by  such  representations  to 
accept  the  deed,  and,  by  reason  of  the  fraud  so  alleged,  he  prayed  for  a 
cancellation  of  the  contract  of  sale  and  for  recovery  of  the  purchase 
money  which  he  had  paid  to  Cauble.  Judgment  was  rendered  in  Cau- 
ble's  favor  for  the  land  and  denying  to  Stevenson  any  recovery  on  his 
cross-action.  From  the  judgment  refusing  his  cross-action  Stevenson 
has  appealed,  and  by  his  first  assignment  challenges  the  correctness  of 
the  following  instruction  to  the  jury  given  at  plaintiff's  request,  to 
wit:  '*You  are  instructed  that  if  you  find  and  believe  from  the  evi- 
dence in  this  case  that  the  defendant  was  deceived  by  representations 
made  to  him  about  the  section  7  or  the  location  thereof,  but  you  also 
find  that  before  he  purchased  he  was  put  upon  inquiry  as  to  the  truth- 
fulness of  the  said  representations,  he  can  not  recover  therefor  if  he 
failed  to  make  investigation  as  to  whether  or  not  he  had  been  actually 
deceived.'* 

From  the  nncontroverted  testimony  it  appears  that  at  the  inception 
of  the  negotiations  for  the  sale,  Zack  Stevens,  Cauble's  agent,  went 
with  the  defendant  to  show  him  certain  sections,  including  section  7 
in  controversy,  owned  by  Cauble,  for  the  purpose  of  making  a  sale  to 
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the  defendant.  On  returning  from  their  trip  of  inspection  they 
stopped  at  Canble's  house,  where  defendant  told  Cauble  he  had  .decided 
to  purchase  section  number  seven.  Cauble  and  Stevens  both  testified 
that  in  this  discussion  some  question  arose  as  to  whether  or  not  Stev- 
ens was  mistaken  in  the  location  of  section  7  as  he  had  pointed  it  out 
to  defendant;  that  Cauble,  who  knew  the  correct  location  of  section  7, 
then  drew  a  plat  of  the  land  showing  its  true  location,  and  offered  to 
take  defendant  out  and  show  him  the  exact  location  of  the  corners  of 
section  7,  but  that  defendant  declined  to  go  or  to  make  any  further 
investigation  to  discover  whether  or  not  Stevens  had  made  a  mistake 
in  attempting  to  point  out  section  7,  saying  he  was  satisfied  with  what 
he  had  seen.  It  seems  that  this  testimony  was  the  basis  for  the  in- 
struction complained  of  and  quoted  above,  but  in  giving  it  we  think 
there  was  error  which  requires  the  reversal  of  the  judgment.  (Ijabbe 
v.  Corbett,  69  Texas,  508;  Buchanan  v.  Burnett,  114  S.  W.,  406;  Conn 
V.  Hagan,  93  Texas,  338 ;  Land  Mtg.  Co.  v.  Pace,  23  Texas  Civ.  App., 
237;  International  &  G.  N".  Ry.  v.  Shuford,  36  Texas  Civ.  App.,  263; 
Mitchell  V.  Zimmerman,  4  Texas,  75;  2  Pom.  Eq.,  sections  889,  892, 
893  and  895.) 

In  the  case  of  Labbe  v.  ^Corbett,  supra,  the  court,  in  holding  that  a 
misrepresentation  as  to  the  health,  of  sheep  made  by  Corbett,  who  sold 
them  to  Labbe,  the  latter  relying  upon  the  truth  of  the  representations, 
would  support  a  plea  of  failure  of  consideration  for  the  purchase  price 
of  the  sheep,  used  the  following  language:  ^*If  the  misrepresentation 
as  to  the  health  of  the  sheep  was  made  by  the  appellee,  this  was  known 
by  him  to  be  untrue,  for  he  had  testified  that  he  knew  the  sheep  were 
diseased;  so  we  are  relieved  from  the  necessity  of  determining  the  ef- 
fect of  an  innocent  representation  as  to  a  matter  where  the  party  to 
whom  it  is  made  has  means  to  verify  its  correctness  and  fails  to  avail 
himself  of  them.*' 

The  principle  announced  in  Pomeroy's  Equity,  supra,  seems  to  be 
that  when  one  by  false  representations  of  facts,  although  innocently 
made,  induces  another  to  enter  into  a  contract,  and  such  misrepresen- 
tations are  made  the  basis  for  relief  sought  by  the  other,  it  is  no  de- 
fense to  the  prayer  for  such  relief  to  show  that  the  person  deceived  had 
the  opportunity  and  means  of  correctly  informing  himself  in  the 
premises,  unless  it  be  further  shown  that  he  took  some  steps  in  mak- 
ing an  independent  investigation  of  the  facts.  In  presenting  appel- 
lant's cause  of  action  to  the  jury,  after  submitting  the  issue  whether 
or  not  misrepresentations  were  made  by  Cauble  to  Stevenson  as  to  the 
location  of  the  land>  the  trial  court  used  the  following  language,  **and 
yon  further  believe  from  the  evidence  that  the  representations  made  to 
Stevenson,  if  any,  were  made  to  induce  Stevenson  to  buy  the  land,  and 
were  false  and  fraudulent,  and  were  known  to  be  false  and  fraudulent 
by  the  plaintiff  at  the  time  they  were  made,  if  they  were  made,  and  the 
defendant  relied  upon  said  misrepresentations,^'  etc.  Under  the  facts 
and  upon  the  authorities  above  noted,  we  believe  that  if  the  misrepre- 
sentations were  made  by  Cauble,  as  alleged  by  Stevenson,  and  if  Stev- 
enson was  thereby  induced  to  buy  land  inferior  to  that  shown  him,  it 
would  not  be  incumbent  upon  him  to  further  show  that  Cauble  made 
the  misrepresentations  with  a  fraudulent  intent;  and  the  fact  that 
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Stevenson  alleged  that  such  misrepresentations  were  fraudulent  as  well 
as  false,  would  not  call  for  a  different  ruling,  as  contended  by  appellee. 

Stevenson  alleged  in  his  pleadings  that  the  misrepresentations  of 
which  he  complained  were  made  bj  Cauble.  Upon  the  trial  he  testi- 
fied that  the  same  were  made  by  Zack  Stevens,  the  agent  of  Cauble. 
Appellee  objected  to  such  testimony  on  the  ground  that  it  was  at 
variance  with  appellant's  pleadings.  The  objection  was  by  the  court 
overruled.  Appellee  then  moved  to  exclude  the  testimony  on  the  same 
ground  and  this  motion  was  overruled.  By  cross-assignments  of  error 
appellee  questions  the  correctness  of  these  rulings,  and  those  assign- 
ments are  sustained.  (Lewis  v.  Hatton,  86  Texas,  533 ;  Amdt  ▼.  Boyd, 
48  S.  W.,  771 ;  Peyton  v.  Cook,  32  S.  W.,  781.) 

Judgment  of  the  trial  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Flobesville  Oil  &  Manufactubino  Cokpany  v.  Texas  Befininq 

Company. 

Decided  April  3«   1909. 

l.-^yenii»—PiiTileg»— Private  Corporatioii— Statute. 

Where,  in  a  suit  a^inst  a  private  corporation,  the  petition  alleged  and 
the  court  found  on  sufficient  evidence,  that  the  defendant  entered  into  a  written 
contract  of  sale  which  was  to  be  performed  in  part  at  least  in  the  county  of  the 
suit,  and  that  for  a  breach  thereof  by  defendant  a  cause  of  action  arose  in 
plaintiff's  favor  in  that  county,  an  assignment  complaining  of  the  action  of  the 
court  in  overruling  the  defendant's  plea  of  privilege  to  he  sued  in  the  county 
of  its  residence,  could  not  be  sustained.    Revised  Statutes,  art.  1194,  subd.  23. 

S. — Evidence — Offer  to  Compromise. 

An  offer  to  compromise  a  prospective  suit,  if  expressly  or  impliedly  made 
without  prejudice  cannot  be  admitted  in  evidence  when  objected  to.  The  reason 
of  the  rule  is  that  the  law  favors  the  compromise  and  settlement  of  oontroyersiea 
without  litigation  and  as  the  admission  in  evidence  of  such  offers  tends  to 
discourage  such  settlements,  it  is  against  the  policy  of  the  law. 

S.— Same. 

In  a  suit  for  breach  of  a  contract  of  sale,  the  admission  in  evidence  of  an 
offer  by  the  plaintiff  to  waive  the  claim  for  damages  if  the  defendant  would 
comply  with  the  original  contract,  was  reversible  error,  although  the  defendant 
made  no  reply  to  the  offer. 

4. — Evidence— Sale — Contract  in  Writing — ^Pleading— Agency. 

Where  the  contract  for  the  sale  of  oil  was  not  signed  by  either  party  but 
by  the  broker  alone,  and  the  latter  testified  to  conversations  had  by  nim  with 
the  manager  of  the  seller  on  the  day  of  sale  tending  to  show  authority  from  the 
latter  to  sell  and  also  confirmation  of  sale,  testimonv  of  the  manager  of  the 
seller  that  he  held  Lcveral  conversations  with  the  broker  on  that  day,  that  he 
gave  an  option  to  the  broker  to  sell  on  that  day  up  to  midnight,  that  the  broker 
made  no  report  to  him  of  a  sale  or  confirmation,  and  that  he  did  not  at  any  time 
receive  any  written  notice  of  a  sale  of  the  oil  or  the  writing  called  "confirmation 
of  sale,"  and  heard  nothing  of  such  sale  until  several  days  thereafter,  was 
admissible  in  evidence  in  connection  with  the  undisputed  fact  that  under  the 
rules  of  the  association  to  which  both  parties  belonged,  when  an  option  is  given 
a  sale  must  be  confirmed  before  midnight  of  the  same  day  or  it  is  Uot  binding 
on  either  party;  and  it  was  not  necessary  to  deny  the  authority  of  the  broker  to 
execute  the  contract  in  behalf  of  the  seller,  to  render  it  admissible. 
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Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  R.  L.  Porter. 

J.  E.  Canfield  and  J.  8.  Sherrill,  for  appellant. — ^Appellee's  petition 
did  not  allege  nor  was  it  proven  that  the  appellant  had  an  agent  in 
Hunt  County;  in  fact  the  contrary,  to  wit,  that  the  appellant  had  no 
agent  in  Hunt  County,  was  proven.  The  paper  attached  to  plaintiff^s 
petition  and  alleged  to  be  a  contract,  is  not  a  contract  in  any  Wnse  of 
the  word,  and  is  not  signed  by  the  plaintiflP  or  the  defendant,  by  ngent 
or  otherwise,  and  if  the  alleged  contract  could  by  any  means  be  con- 
strued as  contended  by  appellee,  then  it  shows  upon  its  face  that  i^ 
was  performable  in  Wilson  and  not  in  Hunt  County.  Thompson  /v. 
Locke,  6Q  Texas,  386;  Cohen  v.  Munson,  59  Texas,  237;  Max  Lind- 
heira  &  Bros.  v.  Muschamp,  72  Texas,  35 ;  Hillard  v.  Wilson,  65  Texas, 
287;  Merchants*  &  Planters'  Oil  Co.  v.  Selligson,  4  Texas  App.  Civ. 
Cas.,  206 ;  Gulf,  W.  T.  P.  By.  v.  Broome,  27  Texas  Civ.  App.,  437. 

Oeo.  S.  Perkins,  for  appellee. — ^The  appellee  having  alleged  in  its 
petition  that  John  Hamilton  &  Company  as  the  duly  authorized  agents 
of  appellant  had  executed  the  contract  upon  which  appellee's  pleading 
and  suit  are  founded,  and  the  contract  showing  on  its  face  that  John 
Hamilton  &  Company  in  executing  it  were  acting  for  and  on  behalf  of 
appellant  if  the  latter  wished  to  controvert  the  authority  of  said  per- 
sons to  make  said  contract,  appellant  should  have  done  so  by  plea  veri- 
fied as  required  by  the  statute.  Bev.  Civ.  Stats.  (Sayles'),  art.  1265, 
fiubd.  8;  Drew  v.  Harrison,  12  Texas,  279;  Waterworks  v.  White,  61 
Texas,  636 ;  Hunt  v.  Siemers,  53  S.  W.,  387. 

The  rule  of  law  excluding  testimony  as  to  efforts  made  by  parties  to 
a  dispute  to  compromise  the  same,  applies  to  admissions  or  offers  made 
by  the  opposing  party,  and  as  the  testimony  of  Tassey  shows  that  ap- 
pellant miade  no  reply  to  his  proposition,  the  reason  for  invoking  the 
rule  in  this  instance  did  not  exist.  The  testimony  could  not  possibly 
have  operated  prejudicially  to  the  appellant,  and  so  there  was  no  error 
in  its  admission.    Bailway  Co.  v.  Bagsdale,  67  Texas,  24. 

Oral  testimony  is  inadmissible  for  the  purpose  of  contradicting  or 
varying  the  terms  of  a  written  contract,  and  this  for  another  reason  is 
true  when  such  testimony  imports  a  denial  of  the  appointment  and 
authority  of  an  agent,  whose  agency  has  been  properly  alleged,  and  no 
denial  has  been  made  of  such  agency  in  the  manner  and  form  required 
by  law.  Dallas  National  Bank  v.  Davie,  78  Texas,  368;  Bailway  Co. 
T.  Jones,  82  Texas,  160 ;  Sanborn  v.  Murphy,  86  Texas,  441 ;  Smith  v. 
Montgomery,  3  Texas,  205;  Self  v.  King,  28  Texas,  554;  Heffron  v. 
Pollard,  73  Texas,  102. 

TALBOT,  Associate  Justice. — ^Appellee  brought  this  suit  against 
appellant  in  the  District  Court  of  Hunt  County,  Texas,  to  recover 
damages  for  an  alleged  breach  of  contract.  It  was  averred  that  on  the 
10th  day  of  September,  1906,  plaintiff  was  engaged  in  the  business  of 
buying  crude  oil  and  in  refining  such  oil  and  selling  the  refined  prod- 
uct. That  on  said  date  defendant  was  engaged  in  the  manufacture  and 
Bale  of  crude  cotton-seed  oil  at  the  town  of  Floresyille  in  this  State, 
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and,  acting  by  and  through  its  duly  authorized  agents^  John  Hamilton 
ft  Company  in  the  city  of  Dallas,  Texas,  called  by  'phone  plaintiff's 
manager  at  its  office  in  Greenville,  said  Hunt  County,  Texas,  and  sold 
to  plaintiff  three  tanks  of  132  barrels  capacity  of  new,  prime,  crude 
cotton-seed  oil,  at  the  price  of  23^/^  cents  per  gallon,  f.  o.  b.  Flores- 
ville,  shipment  to  be  made  during  the  month  of  October,  tanks  to  be 
furnished  by  the  plaintiff,  and  to  be  loaded  by  the  defendant  to  their 
capacity.    That  on  same  date  and  in  the  same  manner  the  defendant 
also  sold  to  plaintiff  three  tanks  of  132  barrels  capacity  of  new,  prime, 
crude  cotton-seed  oil  at  the  price  of  23  cents  per  gallon  f.  o.  b.  at  the 
said  town  of  Floresville,  shipment  to  be  made  during  the  month  of 
November,  tanks  to  be  furnished  by  plaintiff  and  loaded  by  defendant 
to  their  capacity.    That  said  sales  were  duly  confirmed  by  said  brokers 
to  plaintiff  on  the  same  day  by  'phone  message  and  telegraph  message, 
and  by  mailing  the  plaintiff  and  defendant  written  copies  of  the  con- 
tract in  the  usual  form  used  by  the  brokers,  as  is  usual  and  custo- 
mary in  such  cases,  and  copies  of  those  so  mailed  to  the  plaintiff  are 
hereto  attached,  marked  exhibits  **A"  and  "B,''  and  made  a  part  here- 
of, said  written  contracts  were  executed  by  authority  of  defendant. 
That  by  the  terms  of  said  contracts  the  defendant  was  to  draw  sight 
drafts  on  the  plaintiff  free  from  exchange  payable  at  said  city  of  Green- 
ville with  bill  of  lading  attached,  for  full  amount  of  the  invoices,  de- 
fendant guaranteeing  weights  and  quality  of  the   oil  at   Greenville. 
That  said  contracts  were  by  express  terms  subject  to  the  Texas  Cotton- 
Seed  Crushers'  Association  rules.     It  was  further  alleged  that  the  de- 
fendant failed  and  refused  to  comply  with  the  said  contracts  for  the 
delivery  to  the  plaintiff  of  the  six  tanks  of  oil,  either  in  whole  or  in 
part,  to  plaintiff's  damage  $2,000.    That  on  or  about  the  19th  of  Octo- 
ber, 1906,  plaintiff  learned  from  the  defendant  that  it  would  not  com- 
ply with  its  contract  or  any  part  thereof,  and  on  October  20th  gave 
the  defendant  notice  that  the  plaintiff  intended  to  purchase  and  would 
purchase  on  open  market  for  the  account  of  the  defendant  six  tanks 
of  oil,  three  to  be  delivered  in  October  and  three  in  November,  to 
cover  defendant's  contract  with  plaintiff,  and  that  defendant  would 
be  charged  with  the  difference  in  price,  if  any,  which  plaintiff  was  au- 
thorized to  do  under  and  by  virtue  of  the  said  terms  of  said  contracts 
with  the  defendant.     That  plaintiff  purchased  for  the  account  of  de- 
fendant three  tanks  of  prime  cotton-seed  oil  for  October  shipment  on 
the  20th  day  of  October,  1906,  at  the  price  of  28  cents  per  gallon  f.  o. 
b.  two  tanks  at  Cooper,  Texas,  and  one  tank  at  Lone  Oak,  28  cents 
per  gallon  being  then  the  lowest  market  price  for  which  said  oil  for 
said  shipment  could  be  obtained;  and  on  the  23d  of  October  plaintiff 
purchased  for  the  account  of  the  defendant  three  tanks  of  oil  for  No- 
vember shipment  at  the  rate  of"  28  cents  per  gallon  therefor  f.  o.  b. ; 
two  tanks  from  the  Farmers'  &  Merchants'  C.  0.  Mills,  Mt.  Pleasant, 
Texas,  and  one  tank  at  Roxton,  Texas,  the  price  paid  therefor  being 
the  then  lowest  market  price  for  which  said  oil  for  said  shipment 
could  be  obtained.     Said  six  tanks  being  of  the  grade  and  quality  of 
the  oU  originally  purchased  from  defendant.     That  the  difference  in 
price  which  the  plaintiff  had  to  pay  for  said  oil,  which  was  the  mar- 
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ket  price  and  the  price  at  which  defendant  had  eo  contracted  to  deliver 
the  same  to  the  plaintiff,  was  $1,881,  for  which  it  prayed  judgment. 

The  defendant  filed  a  plea  of  privilege  to  he  sued  in  the  county  of 
its  residence,  namely,  Wilson  County,  Texas,  and  pleaded  general  and 
special  exceptions,  a  general  denial  and  special  matters  not  necessary 
to  state.  The  plea  of  privilege  was  overruled  and  the  case  proceeded 
to  trial  upon  its  merits.  When  the  evidence  was  closed  the  court  di- 
rected the  jury  to  return  a  verdict  in  favor  of  the  plaintiff,  and  from 
the  judgment  entered  thereon  this  appeal  is  prosecuted. 

The  first  assignment  of  error  complains  of  the  court's  action  in  over- 
ruling defendant's  plea  of  privilege  to  be  sued  in  the  county  of  its 
residence.  This  assignment  is  not,  in  our  opinion,  well  taken.  Excep- 
tion 23,  article  1194  of  the  Bevised  Statutes,  provides  among  other 
things  that  suits  against  any  private  corporation  may  be  prosecuted  in 
any  county  in  this  State  in  which  the  plaintiff's  cause  of  action  or  a 
part  thereof  arose.  The  defendant  was  such  a  corporation,  and  while 
it  had  no  agent  in  Hunt  County,  yet  the  allegations  of  the  petition 
and  the  evidence  adduced  were  sufficient  to  support  the  court's  con- 
clusion that  a  written  contract  for  the  sale  and  purchase  of  the  oil  in 
question,  and  upon  which  this  suit  was  founded,  had  been  entered  into 
between  the  plaintiff  and  defendant,  which  was  to  be  performed  at 
least  in  part  in  Hunt  County,  aild  that  for  a  breach  thereof  by  de- 
fendant a  cause  of  action  arose  in  favor  of  plaintiff  in  that  county. 
(Seley  v.  Williams,  20  Texas  Civ.  App.,  405.)  The  evidence  showing 
prima  facie  such  a  contract,  we  would  not  be  warranted  in  reversing 
the  case  on  this  assignment.  This  also  disposes  of  appellant's  second 
and  third  assignments  of  error. 

E.  H.  Tassey,  a  witness  for  the  plaintiff,  was  permitted  to  testify 
over  the  objections  of  defendant  as  follows:  '^e  notified  defendant 
by  wire  on  October  23d  that  we  had  purchased  for  its  account  six  tanks 
of  oil  in  question,  charging  them  with  the  difference  in  price,  and  giv- 
ing it  the  names  of  the  mills  from  which  we  had  purchased  the  six 
tanks  of  oil.  We  also  stated  in  said  wire  that  we  would  make  no  claim 
for  this  difference  in  price  provided  they  would  answer  by  telegram 
on  that  date  stating  they  would  fill  our  contract,  and  referring  to  our 
letter  of  October  19th.  We  meant  by  this  that  in  the  event  the  de- 
fendant would  fill  its  contract  with  us,  we  would  be  willing  to  waive 
claim  for  the  difference  in  the  contract  price  and  the  price  at  which 
we  had  purchased  the  six  tanks  for  their  account,  and  receive  the  six 
tanks  we  had  bought  for  their  account  for  the  account  of  ourselves. 
Said  telegram  marked  'Exhibit  XT'  is  a  copy  of  the  telegram,  dated 
October  23d,  referred  to  above,  and  which  we  sent  defendant  on  said 
date.  We  received  no  reply  to  it."  This  testimony  was  objected  to 
on  the  groxmd  that  it  showed  an  offer  to  compromise  the  matter  in 
dispute  between  the  plaintiff  and  defendant,  and  was  irrelevant  and 
improper  to  go  before  the  jury.  We  think  this  contention  correct. 
The  testimony  seems  to  fall  within  the  well  established  rule  "that  an 
offer  to  compromise  a  prospective  suit,  if  expressly  or  impliedly  made 
without  prejudice,  can  not  be  admitted  in  evidence  when  objected  to." 
The  reason  of  the  rule  is,  that  the  law  favors  the  compromise  and  set- 
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tiement  of  controversies  without  litigation^  and  as  the  admiBsion  in 
evidence  of  such  offers  tends  to  discourage  such  settlements,  they  are 
against  the  policy  of  the  law,  and  should  be  excluded.  (International 
&  G.  N".  By.  Co.  V.  Eagsdale,  67  Texas,  24.) 

But  it  is  argued  by  appellee  that  inasmuch  as  it  appears  that  appel- 
lant made  no  reply  to  appellee's  proposition,  "the  reason  for  invoking 
the  rule  in  this  instance  did  not  exist;  that  the  testimony  could  not 
possibly  have  operated  prejudicially  to  the  appellant  and  there  was  no 
error  in  its  admission.'^  We  do  not  regard  this  as  a  satisfactory  an- 
swer to  the  contention.  The  testimony  objected  to  did  not  tend  to 
show  the  admission  on  the  part  of  appellant  of  any  material  fact  in- 
volved in  the  suit,  but  disclosed  a  mere  proposition  of  settlement.  In 
the  case  cited  it  is  said  that  "numerous  authorities  may  be  cited  to 
show  that  the  admission  of  a  fact  pending  a  negotiation  for  compro- 
mise may  be  admitted;  but  we  have  found  none  that  a  proposition 
which  has  not  been  accepted  and  became  a  contract  is  legal  testimony." 
Neither  do  we  agree  to  the  proposition  that  the  testimony  could  not 
possibly  have  operated  prejudicially  to  the  appellant.  On  the  contrary, 
we  think  it  was  clearly  calculated  to  injuriously  affect  the  rights  of  ap- 
pellant. 

We  are  also  of  the  opinion  that  appellant's  fifth  assignment  of  error 
is  well  taken.  After  the  witness,  W.  C.  Bruff,  had  testified  that  he 
was  manager  for  appellant  on  or  about  the  10th  day  of  September, 
1906,  and  that  on  said  date  he  had  a  conversation  with  John  Hamilton 
&  Company,  of  Dallas,  with  reference  to  the  sale  of  some  cotton-seed 
oil,  and  that  he  gave  to  said  Hamilton  &  Company  an  option  on  six 
tanks  of  oil  to  sell  the  same  during  that  day  and  up  to  midnight  of 
that  night,  and  that  he  had  other  conversations  with  him  on  the  same 
day,  the  appellant  then  offered  to  prove  by  said  witness  that  nothing 
was  said  by  said  Hamilton  &  Company  in  the  second  or  third  conver- 
sation with  reference  to  the  sale  of  said  oil,  except  that  in  the  second 
conversation  he  told  him  that  he  had  not  yet  heard  from  the  people  to 
whom  he  expected  to  sell;  that  said  Hamilton  &  Company  did  not  at 
any  time  during  that  day  report  to  him  or  the  defendant  confirming 
the  sale  of  any  oil,  and  that  he  did  not  at  any  time  receive  any  written 
notice  of  the  sale  of  said  oil,  or  the  letter  or  contracts  called  the  con- 
firmation of  sale,  as  claimed  by  the  plaintiff  and  attached  to  plaintiff's 
petition;  that  said  Hamilton  &  Company  did  not  on  that  day,  or  at 
any  other  time,  confirm  the  sale  of  said  oil,  and  that  said  Bruff  did  not 
hear  anything  of  said  sale  until  several  days  thereafter.  This  testi- 
mony, as  shown  by  the  bill  of  exception  reserved  to  the  court's  action, 
was  objected  to  on  the  grounds:  (1)  that  it  varied  the  terms  of  the 
written  contract  sued  on;  (2)  that  defendant  had  not  denied  under 
oath  the  execution  of  said  contract;  (3)  that  there  were  no  pleadings 
to  authorize  the  introduction  of  said  testimony,  and  it  was  irrelevant 
and  immaterial.  Some  one  or  all  of  these  objections  were  by  the  trial 
court  sustained  and  the  testimonv  offered  excluded.  This  was  error. 
It  was  not  essential  to  the  admissibility  of  the  testimony  offered  that 
a  denial  under  oath  of  the  authority  of  John  Hamilton  &  Company  to 
make  the  alleged  contract  in  behalf  of  appellant  should  have  been  filed 
by  it.     The  contract  was  not  signed  by  either  the  plaintiff  or  defend- 
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ant,  but  alone  by  John  Hamilton  &  Company,  as  brokers.  It  was  not 
snfBcient  irithoTit  evidence  aliunde  to  show  that  it  had  been  executed 
by  authority  of  appellant  and  therefore  binding  upon  it  The  evi- 
dence was  sought  to  be  supplied  by  the  testimony  of  John  Hamilton. 
He  testified  in  behalf  of  appellee,  among  other  things,  in  eifect,  that 
he  talked  over  the  telephone  at  Dallas  with  the  manager  of  appellant, 
who  was  at  Floresville,  three  times  on  the  10th  day  of  September,  1906 ; 
the  first  time  at  11:30  o'clock  in  the  morning,  the  second  time  at 
12 :37  o'clock  p.  m.,  and  the  third  time  at  2 :50  p.  m. ;  that  according 
to  the  memorandum  which  his  firm  keeps  of  daily  conversations  with 
the  different  mills  in  the  State,  appellant  gave  to  his  firm  in  the  first 
conversation  an  oflfer  of  three  tanks  of  October  oil  at  23^4  cents,  two 
tanks  of  November  oil  at  23  cents,  f.  o.  b.  cars  at  Floresville;  that  in 
the  second  conversation  he  advised  appellant  of  the  sale  of  the  five 
tanks  of  oil  to  appellee  and  at  that  time  the  two  tanks  of  November 
oil  were  increased  to  three  tanks.  He  further  testified  that  in  m-aking 
the  sale  of  the  oil  to  appellee  his  firm  was  acting  for  appellant  as 
brokers  and  by  the  authority  given  them  over  the  'phone  in  the  con- 
versations stated;  that  said  sales  were  confirmed  the  day  made,  over 
the  telephone  and  by  mailing  the  contracts  sued  on  to  appellant  and 
appellee,  and  that  such  course  was  the  usual  custom  in  such  transac- 
tions. On  cross-examination  of  this  witness  he  testified  in  this  connec- 
tion that  the  rule  by  which  his  firm  was  governed  in  making  the  sales 
of  the  oil  to  appellee,  required  such  sales  to  be  confirmed  by  the  seller 
on  the  day  they  were  made,  and  if  not  they  were  not  binding.  The 
undisputed  testimony  further  showed  that  appellant  and  appellee  were 
members  of  the  Texas  Cotton-Seed  Crushers'  Association;  that  the  sales 
to  them  of  the  oil  in  question  were  made  under  the  rules  of  that  asso- 
ciation, and  that  said  rules  governing  option  sales,  etc.,  stipulated  that, 
unless  such  a  sale  is  confirmed  by  12  o'clock  at  night,  on  the  day  the 
option  is  given,  it  is  not  binding  upon  either  party.  E.  H.  Tassey,  ap- 
pellee's manager,  testified :  "In  the  event  that  John  Hamilton  &  Com- 
pany secured  from  the  defendant,  on  which  there  was  no  time  limit 
(and  there  was  none),  an  offer  on  the  six  tanks  of  oil  at  price  and 
terms  specified,  and  did  not  give  the  defendant  their  reply  verbally  or 
by  'phone  or  by  telegraph  on  or  before  midnight  of  the  day  on  which 
the  offer  is  secured,  the  trade  would  be  considered  off."  In  addition  to 
the  foregoing  testimony,  the  contracts  upon  which  appellee's  suit  is 
founded  stipulate,  in  effect,  that  the  sales  alleged  are  governed  by  the 
rules  of  the  Texas  Cotton-Seed  Crushers'  Association^  Clearly,  in  this 
state  of  the  evidence  the  testimony  offered  by  appellant  and  excluded 
by  the  court  was  material  and  admissible.  It  was  not  offered  with  a 
view  of  merely  varying  the  terms  of  the  purported  contracts  declared 
on  or  to  show  want  of  authority  in  John  Hamilton  &  Company  to 
make  such  contracts,  but  for  the  purpose  of  showing  that  said  con- 
tracts, although  signed  by  John  Hamilton  &  Company  and  by  them 
delivered  to  appellee,  did  not  take  effect  and  become  binding  because 
an  important  condition  upon  which  their  completion  and  binding  force 
depended,  and  which  was  well  known  to  and  understood  by  appellee 
to  be  essential  to  their  vitality  and  eflBcacy,  was  not  complied  with.  If 
the  sale  of  the  oil  under  the  option  given  by  the  appellant  to  John 
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Hamilton  &  Company  was  not  reported  to  appellant  by  or  before  mid- 
night of  September  10,  1906,  as  prescribed  by  the  rules  of  the  Texas 
Cotton-Seed  Crushers'  Association,  then  the  execution  and  delivery  by 
the  said  John  Hamilton  &  Company  of  the  instruments  sued  on  were 
not  the  contracts  of  appellant.  This  was  the  issue  tendered  by  the 
testimony  excluded,  and  no  denial  of  the  authority  of  John  Hamilton 
&  Company  to  execute  in  behalf  of  appellant  said  instruments  or  to 
make  a  sale  of  the  oil  was  necessary  to  warrant  the  admission  of  said 
testimony.  It  follows  that  the  testimony  should  have  been  admitted 
and  the  question  involved  submitted  for  the  determination  of  the  jury 
by  an  appropriate  instruction. 

We  are  furtlier  of  the  opinion  that  the  court  erred  in  excluding  the 
testimony  of  the  witness  J.  E.  Canfield  as  to  tlie  contents  of  a  letter 
claimed  to  have  been  written  by  John  Hamilton  &  Company  to  appel- 
lant in  reference  to  the  matter  involved  in  this  suit.  The  loss  of  the 
letter  was  sufficiently  established  to  authorize  the  admission  of  parol 
evidence  of  its  contents,  and  it  does  not  appear  that  its  authenticity 
was  questioned.  It  was  material  upon  the  issue  upon  which  the  testi- 
mony of  the  witness  Bruff  was  oflfered  as  shown  in  a  former  part  of 
this  opinion,  and  if  we  are  correct  in  our  holding  that  the  testimony 
of  Bruif  was  admissible,  then  for  the  same  reasons  the  testimony  of 
the  witness  Canfield  was  admissible. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Dallas  Trust  &  Savings  Bank  v.  Millard  Story. 

Decided  April  3,  1909. 

1. — ^Intereit— Contract — ^loan — CommissloiiB. 

Where  a  bank  negotiated  a  loan  for  which  the  borrower  agreed  to  pay 
interest  at  the  rate  of  8  percent,  and  executed  a  series  of  notes  for  the  principal 
with  interest  at  6  percent,  and  a  second  series  representing  2  percent  of  the 
principal,  each  series  being  secured  by  a  separate  mortgage,  the  money  in  fact 
being  that  of  a  third  party  who  was  made  payee  and  mortgagee,  the  facts  that 
the  second  series  on  their  face  stated  that  they  were  given  for  a  part  of  the 
interest  on  the  loan,  and  that  the  borrower  did  not  know  that  the  loan  was 
being  made  for  some  one  else,  and  his  testimony  that  the  contract  was  made 
with  the  bank,  the  rate  of  interest  to  be  eight  percent,  and  that  when  drawing  up 
the  papers  he  objected  to  the  form,  but  was  told  that  such  was  the  bank's 
form  and  the  way  they  loaned  all  their  money,  authorized  a  finding  that  the 
second  series  was  for  interest  and  not  commissions  due  the  bank,  though  it 
was  the  custom  of  the  bank  in  like  transactions  to  take  a  second  mortgage  to 
cover  pay  for  services,  expense,  and  commissions  to  agents  tiirough  whom  the 
business  comes,  and  this  prompted  the  form  of  the  contract. 

S.— Same — Case  Followed. 

^  Where  the  mortgage  to  secure  the  payment  of  notes  covered  property  upon 
which  the  imprevements  were  insured  against  fire  in  favor  of  the  lender  as  his 
interest  appeared,  and  provided  that  the  legal  holder  of  the  notes  should  have 
the  right  to  apply  the  money  collected  from  the  insurance  in  payment  of  the 
debt  secured  whether  due  or  not,  and  after  the  improvements  were  destroyed  by 
fire  the  holder  collected  a  certain  sum  as  insurance  and  applied  it  to  the 
extinguishment  of  the  principal  debt,  no   greater   amount   of   interest  was 
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collectible  than  had  accrued  at  the  date  of  the  collection  of  the  insurance. 
Pugan  y.  Lewis,  70  Texas,  246,  followed. 

Appeal  from  the  County  Court  of  Dallas  County  at  Law.  Tried  be- 
low heioie  Hon.  W.  M.  Holland. 

Cockrell  &  Gray,  for  appellants. 

U,  C.  Porter,  for  appellee. 

RAIKEY,  Chief  Justicb. — On  November  23,  1905,  the  appellee 
borrowed  from  appellant  the  sum  of  $3,500,  for  which  he  agreed  to 
pay  eight  percent  interest  per  annum.  Five  promissory  notes  were  ex- 
ecuted by  appellee  and  made  payable  to  the  order  of  H.  A.  Kahler, 
four  of  which  were  for  $300  each,  and  the  other  for  $3,300.  Said 
notes  falling  due  December  1,  1906,  December  1,  1907,  December  1, 
1908,  December  1,  1909,  and  December  1,  1910,  respectively,  bearing 
six  percent  interest  per  annum,  payable  semi-annually.  At  the  same 
time  appellee  executed  to  appellant  ten  notes  differing  in  amounts  for 
the  balance,  two  percent,  of  the  interest  not  included  in  the  five  notes 
above  mentioned,  which  were  payable  semi-annually  on  the  dates  as 
specified  in  first  notes. 

A  first  and  second  mortgage  on  real  estate  situated  in  the  town  of 
Mexia,  Texas,  were  executed  to  secure  the  payment  of  said  notes.  The 
first  mortgage  to  secure  the  payment  of  the  first  five  notes,  and  the 
second  to  secure  the  other  ten  notes.  The  improvements  on  said  prop- 
erty were  insured  against  fire,  the  policy  made  payable  to  H.  A.  Kah- 
ler or  to  the  legal  holder  of  said  notes,  as  their  interest  might  ap- 
pear. The  first  mortgage  provided  that  in  case  said  improvements 
were  destroyed  by  fire  "The  said  H.  A.  Kahler  or  other  legal  holder  of 
said  bond  shall  have  the  right  to  apply  the  moneys  collected  from  the 
insurance  in  payment  of  the  debt  secured,  whether  due  or  not.'*  It 
was  further  provided  that  if  default  was  made  in  the  payment  of  taxes, 
premiums  of  insurance  or  charges  of  any  kind,  at  the  option  of  the 
holder  ''the  moneys  due  on  said  bond  and  for  advances  as  aforesaid 
may  be  collected  by  a  sale  under  this  mortgage  or  by  suits  in  the  courts 
of  Dallas  County,  or  otherwise,  as  H.  A.  Kahler  or  other  legal  holder 
of  said  bond  may  elect.*'  The  second  mortgage  provides  among  other 
things :  "If  default  shall  be  made  in  the  payment  of  the  above-described 
notes  for  $291.55,  or  of  the  notes  or  bonds  secured  by  the  first  mort- 
gage aforesaid,  or  if  default  should  be  made  in  the  compliance  of  any 
of  the  terms  or  conditions  of  said  first  mortgage,  which  are  hereby 
adopted  and  made  a  part  of  this  instrument,  then  the  whole  sum 
hereby  secured  shall  become  due  and  payable  at  the  election  of  the 
holder  hereof 

In  the  early  part  of  1907  the  improvements  on  said  property  were 
destroyed  by  fire,  and  on  April  10,  1907,  appellant  collected  $3,500  on 
the  insurance  policy  and  appropriated  said  insurance  to  said  debt.  At 
this  date  appellee  had  paid  the  notes  that  had  fallen  due  and  he  was 
owing  a  batance  of  $3,200,  not  including  future  interest.  The  holder 
of  the  first  series  of  notes  not  then  paid  agreed  to  accept  payment  if 
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interest  was  paid  up  to  June  1,  1907,  that  being  the  next  interest- 
paying  period,  and  cancel  the  notes.  The  appellant,  the  holder  of  the 
ten  notes  given  for  the  two  percent  interest,  demanded  a  greater  sum 
than  said  notes  would  amount  to  on  April  10,  1907,  claiming  that  the 
two  percent  for  which  said  ten  notes  were  given  represented  the  com- 
missions it  was  to  receive  for  negotiating  the  loan.  Appellant  ofifered 
to  compromise  by  making  some  reduction  of  the  amount  that  it  claimed 
to  be  due,  but  appellee  refused  to  settle  on  that  basis  and  brought  suit 
for  $207.57,  with  six  percent  interest  per  annum  thereon  from  April 
10,  1907,  claiming  that  much  as  wrongfully  withheld  from  him  by  ap- 
pellant out  of  the  insurance  collected.  The  lower  court  gave  appellee 
judgment  for  $180.85,  which  was  the  amount  held  by  appellant  after 
allowing  the  principal  of  the  money  borrowed  and  interest  thereon  at 
eight  percent  up  to  June  1,  1907. 

The  contention  of  appellant  that  the  ten  notes  were  given  for  its 
commissions  in  negotiating  the  loan,  and  therefore  it  was  entitled  to 
retain  the  full  amount  of  their  face  value,  does  not  necessarily  follow 
from  the  evidence.  If  the  contract  had  been  that  appellant  was  to  re- 
ceive said  amount  as  its  commissions  for  negotiating  the  loan,  then  we 
think  it  would  be  entitled  to  retain  said  amount,  but  under  the  evi- 
dence the  court  was  authorized  in  concluding  that  such  was  not  the 
contract  entered  into.  It  is  true  Mr.  Bregg,  vice-president  of  the 
bank,  testified  in  substance  that  the  bank  in  like  transactions  took  a 
second  mortgage  to  cover  pay  for  services,  attorney's  fees,  and  expenses 
of  examining  the  property,  and  to  pay  commissions  to  the  correspond- 
ent or  agent  through  whom  the  business  comes,  etc.  This  was  doubt- 
less Mr.  Bregg*s  conception  of  the  contract  and  prompted  the  drawing 
of  the  contract  in  the  form  it  was.  But  there  seems  to  be  no  evidence 
that  appellee  knew  at  the  time  of  making  the  contract  that  the  loan 
was  being  made  for  some  one  else,  and  that  said  ten  notes  were  exe- 
cuted for  the  bank's  commissions.  On  the  other  hand,  appellee  testi- 
fies in  substance  that  the  contract  for  the  loan  of  the  money  was  made 
with  the  bank,  the  rate  of  interest  to  be  eight  percent  per  annum,  and 
when  drawing  up  the  paper  he  objected  to  signing  the  papers  in  the 
form  aa  drawn  up,  but  they  told  him  it  was  their  form  and  the  way 
they  loaned  all  their  money.  That  at  the  time  he  was  not  informed 
that  other  parties  were  interested  in, the  loan,  and  having  contracted 
for  the  money,  he  signed  in  accordance  with  their  request.  That  Mr. 
Bregg  told  him  after  the  fire  that  the  ten  notes  were  the  bank's  com- 
missions. The  notes  on  their  face  specify  they  were  given  for  a  part 
of  the  interest  on  said  loan,  and  until  after  the  fire  said  notes  were 
treated  as  part  of  the  interest. 

The  conclusion,  under  the  facts,  being  authorized  that  said  ten  notes 
were  given  for  part  of  the  interest,  then  did  the  bank  have  the  right 
to  retain  the  amount  thereof  then  not  due  out  of  the  insurance  money 
collected  by  it?  The  fire  insurance  policy  covering  the  mortgaged 
property  which  was  burned,  and  enough  thereof  being  collected  and  ap- 
plied to  the  extinguishment  of  the  principal  of  the  debt  as  per  the 
terms  of  the  mortgage,  no  greater  amount  of  interest  was  collectible 
than  had  accrued  at  the  date  of  the  collection  of  said  insurance.  (Du- 
gan  V.  Lewis,  79  Texas,  246.) 
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The  court  allowed  the  appellant  interest  np  to  June  1,  1907,  which 
.was  in  excess  of  the  amount  it  was  entitled  to,  but  of  this  there  is  no 
complaint.     The  judgment  is  affirmed. 

Affirmed. 


Greenville  Water  Company  v.  Sam  A.  Beckham. 

Decided  April  3«   1009. 

1. — ^Vire— Water  Company — Contract  with  City— Skilnre  to  Famish  Water^ 

liability. 

A  property  owner  cannot  hold  a  water  company  liable  for  loss  of  his  property 
by  fire  because  of  its  breach  of  its  contract  with  the  city  to  supply  water  for 
fire  purpoeea.  That  the  city  in  ouestion  is  incor}>orated  under  tne  general  law 
(Revised  Statutes,  art.  418),  ana  the  contract  with  the  city  is  to  supply  the 
city  ''and  the  inhabitants  thereof/'  does  not  affect  the  question. 

t. — City — Contract— Implied  Contract — ^Loss  by  Tire— Water  Company — ^Liabil- 
ity— Case  Followed. 

A  contract  between  a  city  and  a  water  company  stipulating  that  the  latter 
should  be  liable,  under  its  contract  to  furnish  water  to  the  city  and  the  inhabitants 
for  fire  and  other  purposes,  to  individual  citizens  for  loss  of  property  sustained 
by  reason  of  its  breach  of  the  contract,  would  be  void;  and  it  follows  that 
no  such  implied  liability  could  arise  out  of  the  contract  to  supply  water  to  the 
eity  for  fire  and  other  purposes.  House  v.  Houston  Water  Works  Co.^  88 
Texas,  233. 

Appeal  from  the  District  Court  of  Huirt  County.  Tried  below  be- 
fore Hon.  B.  L.  Porter. 

Looney  &  Clark,  for  appellant. 

B.  Q.  Evans,  for  appellee. — ^Where  a  water  company  enters  into  a 
contract  whereby  it  imdertakes  to  furnish  water  for  fire  protection 
to  a  city  and  to  the  inhabitants  thereof^  any  inhabitant  of  said  city 
who  has  been  damaged  by  reason  of  the  failure  to  comply  with  that 
contract  and  undertaking  may  institute  suit  for  a  breach  of  said  con- 
tract, because  the  obligation  is  to,  and  the  contract  was  with,  the  citi- 
zen aside  from  the  obligation  and  contract  to  the  city. 

It  is  true  that  a  water  company  contracting  with  the  city  to  con- 
struct waterworks  and  supply  water,  may  fail  to  commence  perform- 
ance. Its  contractual  obligations  are  then  with  the  city  only  which 
may  recover  damages,  but  merely  for  breach  of  contract.  There  would 
be  no  tort,  no  negligence,  in  the  total  failure  on  the  part  of  the 
company.  Bailey  v.  Mayor  of  New  York,  3  Hill  (N.  Y.)  531;  City 
of  Fort  Worth  v.  Crawford,  64  Texas,  202;  City  of  Galveston  v. 
Posnainsky,  62  Texas,  118;  Lenzen  v.  City  of  New  Braunfels,  13 
Texas  Civ,  App.,  335. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee to  recover  from  appellant  the  value  of  a  dwelling  house  and 
its  contente  which  were  destroyed  by  fire  in  the  ciiy  of  Greenville  on 
the  13th  day  of  August,  1907.    The  petition  alleged  that  in  1888  the 
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city  of  Greenville,  by  ordinance,  entered  into  a  contract  with  King 
and  otfaers  and  their  assigns  giving  them  the  right  to  construct,  main- 
tain and  operate  in  said  city  a  complete  system  of  waterworks  for  an 
adequate  supply  of  water  to  said  city  and  its  inhabitants  for  domestic 
and  manufacturing  purposes  and  for  the  extinguishment  of  fires; 
that  the  said  works  were  constructed  and  that  appellant  as  the  as- 
sign of  said  King  and  others  became  the  owner  thereof;  that  in  con- 
sideration of  the  benefits  from  said  franchise  and  the  hydrant  rentals 
paid  by  said  city  appellant  undertook  to  supply  the  hydrants  in 
eaid  city  with  suflBcient  water  pressure  at  all  times  to  throw  water 
seventy  feet  high;  that  in  1901  the  said  city  rented  from  appellant 
nntil  1918  sixty  fire  hydrants  at  the  sum  of  $40  per  annum  for  each 
hydrant,  to  be  paid  out  of  the  revenue  for  general  purposes  raised 
by  taxation  in  eaid  city,  to  be  appropriated  and  set  aside  by  said  city 
for  such  purposes;  that  appellee  is  a  tax  payer,  and  that  the  property 
destroyed  was  constructed  by  him  in  reliance  upon  the  performance 
by  appellant  of  its  contract  with  the  city  and  that  for  that  reason 
he  did  not  provide  other  means  to  protect  his  property  from  fire; 
that  on  &e  date  above  named  his  property  caught  on  fire;  that  the 
Greenville  fire  department  was  immediately  notified  and  came  to  the 
scene,  but  that  there  was  no  pressure  in  the  water  mains  and  hydrants 
of  appellant,  and  that  on  account  of  the  failure  of  appellant  to  comply 
with  its  contract  and  its  negligence  in  failing  to  maintain  such  pres- 
sure his  property  was  entirely  destroyed  by  fire.  It  was  further  al- 
leged that  appellant  in  consideration  of  its  franchise,  benefits  and 
money  received  by  it  from  said  city  '*held  itself  out  to  the  public  as 
being  able,  capable  and  willing  to  furnish*'  su£Bcient  water  pressure 
in  its  mains  for  fire  protection  and  that  by  reason  of  its  failure  so  to 
do  his  property  was  cestroyed  by  fire.  In  addition  to  this  he  alleged 
that  he  had  on  his  premises  hydrants  that  he  had  rented  from  de- 
fendant and  for  which  he  had  paid  and  was  then  paying  monthly 
rentals  to  defendant,  and  in  consideration  for  such  rentals  defendant 
had  agreed  and  contracted  to  furnish  him  water  in  said  hydrants  with 
sufiicient  pressure  that  in  case  of  fire  he  might  attach  his  hose  to  said 
hydrant  and  thereby  extinguish  said  fire;  that  when  the  fire  started 
he  did  attach  his  hose  to  said  hydrant  and  undertook  to  put  out  the 
fire,  and  would  have  done  so  but  for  the  failure  of  the  appellant  to 
have  proper  water  pressure  in  its  mains.  He  alleged  his  property 
to  be  of  the  value  of  $8,500,  and  prayed  for  judgment  for  that  amount. 
Appellant  answered  by  general  demurrer,  special  exceptions,  general 
denial  and  special  answer.  The  case  was  tried  before  a  jury  on  the 
1st  day  of  April,  1908,  and  resulted  in  a  verdict  and  judgment  for 
appellee  for  the  sum  of  $1733.  Appellants  motion  for  new  trial 
being  overruled,  it  duly  excepted,  gave  notice  of,  and  perfected  an 
appeal. 

Appellant  assigns  as  error  the  court's  action  in  refusing  a  special 
charge  instructing  a  verdict  for  defendant.  It  is  contended  that  a 
property  owner  can  not  hold  a  water  company  liable  for  loss  of  his 
property  by  fire  because  of  its  breach  of  its  contract  with  the  munici- 
paliiy  to  supply  water  for  fire  purposes.  The  contract  is  embraced  in 
the  terms  of  an  ordinance  passed  by  the  city  council  of  the  city  and 
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iiie  aceeptance  thereof  by  the  beneficiaries  in  said  ordinance.  The 
sections  of  the  ordinance  bearing  upon  this  discussion  are  one,  two, 
eight,  nine^  eleven,  eighteen,  twenty  and  twenty-one,  in  substance 
providing  as  follows :  Section  one  stipulates  that  the  purpose  of  mak- 
ing the  contract  is  '^to  supply  water  to  the  city  of  Greenville  and  the 
inhabitants  thereof/'  Section  two  names  the  source  from  which  the 
water  mnay  be  procured  and  the  means  by  which  the  water  company 
may  store  it  Sections  eight  and  nine  relate  to  extensions  and  are 
as  follows: 

''Extension  of  pipes  shall  be  made  from  time  to  time  upon  a  peti- 
tion of  property  owners  who  may  desire  to  take  water  for  domestic 
or  manufacturing  purposes,  provided  an  income  from  said  property 
owners  reach  the  sum  of  Four  Hundred  ($400)  Dollars  per  annum 
per  mile,  or  the  proportional  amount  for  the  fractional  part  of  a 
mile/' 

^'Extension  of  pipes  shall  be  made  whenever  ordered  by  the  city 
council  of  Green'wlle,  provided,  that  the  city  shall  order  the  placing 
of  fire  plugs  6o  that  said  fire  plugs  shall  in  no  case  be  more  than  five 
hundred  (500)  feet  apart/' 

Section  eleven  was  cancelled  by  a  judgment  in  the  District  Court 
and  the  following  amendment  was  agreed  upon  "and  adopted  December 
12,  1901:  "The  city  of  Greenville  agrees  to  and  does  hereby  rent 
for  the  term  beginning  with  the  legal  adoption  and  approval  of  this 
ordinance  and  assent  thereto  by  the  Greenville  AVater  Company,  and 
ending,  to  wit,  the  2d  day  of  August,  1918,  the  sixty  hydrants  now 
located  upon  the  mains  of  said  water  company  and  in  use  for  fire 
protection  in  said  city,  and  shall  pay  to  the  water  company  the  sum 
of  Forty  ($40)  Dollars  per  hydrant  per  annum  for  each  and  every 
one  of  said  hydrants,  and  the  same  price  for  any  additional  hydrants 
which  it  miay  hereafter  order  installed  or  placed  upon  the  mains  of 
the  said  water  company  up  to  the  said  2d  day  of  August,  1909. 

**A11  hydrants  fifhall  be  kept  in  repair  and  working  order  by  the  said 
water  company.  Whenever  the  mayor  or  chief  of  the  fire  department 
notifies  the  superintendent  of  the  water  company  that  any  fire  hy- 
drant is  out  of  repair  then  said  water  company  shall  cause  said  fire 
hydrant  to  be  repaired  at  once,  and  in  case  of  a  delay  of  five  days 
in  making  the  desired  repairs,  then  in  that  case  the  hydrant  rental 
for  said  hydrant  shall  cease  for  the  entire  length  of  time  the  hydrant 
was  out  of  repair  by  reason  of  failure  to  make  the  necessary  repairs. 

*'The  amount  agreed  to  be  paid  under  this  ordinance  for  the  year 
1901  shall  be  paid  out  of  the  current  revenues  of  said  city  for  said 
year;  and  the  city  council  of  the  city  of  Greenville  shall  annually 
appropriate  and  set  aside  out  of  the  general  fund  such  sum  as  may 
be  necessaiy  to  pay  the  hydrant  rentals  herein  agreed  to  be  paid,  and 
the  sum  so  set  aside  shall  constitute,  be  and  remain,  a  fund  for  the 
Bole  purpose  of  paying  said  hydrant  rental,  and  shall  not  be  appro- 
priated to  any  other  purpose  whatever/' 

Section  eighteen  provides  that  the  city  council  shall  locate  the  mains 
and  hydrants  stipulated  for. 

Section  twenty  is  as  follows:  "The  said  waterworks  company  shall 
have  the  right  to  make  all  needful  rules  and  regulations  for  the  pro- 
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tection  of  said  waterwrorka  and  for  their  operation;  for  the  tapping 
of  mains,  proper  size  of  service  pipes,  and  for  shutting  off  water  for 
nonpayment  of  water  rates  by  private  consumers  or  for  waste  or  for 
any  wrongful  use  of  water  by  any  party.'' 

Section  twenty-one  provides  a  maximum  list  of  rates  which  private 
consumers  shall  pay  for  water  they  may  use,  and  also  contains  the 
following:  *'No  charge  to  be  made  for  water  for  city  hall,  public 
schools,  four  (4)  public  water  troughs,  said  troughs  to  be  inclosed 
so  as  to  prevent  stock  running  at  large  from  using,  and  citizens  of 
the  city  are  prohibited  from  using  same  except  by  permission  of  water 
company,  and  flushing  gutters. 

**The  hydrants  when  erected  to  be  used  exclusively  for  the  extin- 
guishment of  fires,  necessary  drill  and  practice  of  the  city's  fire  com- 
panies, and  the  flushing  and  washing  out  of  the  paved  gutters  or 
sewers.  But  in  the  practice  of  the  fire  company  not  more  than  one 
hydrant  to  be  used  at  one  time,  nor  for  a  longer  period  of  one  (1) 
hour  in  the  same  week,  notice  to  be  given  for  at  least  five  (5)  hours 
previous  to  time  set  for  such  practice  to  the  superintendent  or  engineer 
of  said  waterworks;  for  flushing  of  paved  gutters  or  sewers  any  one  of 
the  hydrants  to  be  used,  but  the  use  of  all  not  to  exceed  forty  (40) 
minutes  each  week  and  an  extension  of  one  minute  in  time  for  flush- 
ing to  be  made  for  each  hydrant  erected  or  extended  piping.  Same 
notice  when'  hydrants  are  to  be  used  for  flushing  as  provided  for 
fire  companies'  practice. 

"All  rates  shall  be  payable  quarterly  in  advance  at  the  ofiSoe  of 
the  water  company.  When  no  rate  is  established,  contract  may  be 
made  with  the  water  company.  No  water  will  be  furnished  by  meter 
measurement  for  less  than  fifty  ($50)  dollars  per  annum,  and  the 
party  desiring  to  use  meter  must  furnish  it  and  pay  fifty  ^(50)  cents 
per  one  thousand    (1,000)    gallons  consumed." 

The  franchise  was  originally  granted  T.  11.  King,  J.  H.  Cook,  John 
W.  Harrison,  P.  B.  Nichols  and  Thomas  Howard,  their  associates, 
successors  and  assigns.  The  Greenville  Water  &  Electric  Light  Com- 
pany was  organized  and  incorporated  and  they  took  the  franchises 
and  contracts  from  the  persons  to  whom  it  had  been  granted.  The 
property  was  finally  sold  out  by  the  receiver  in  the  Federal  Court  and 
bought  in  by  the  present  company,  a  corporation  whose  name  is  ''The 
Greenville  Water  Company."  It  has  the  same  franchise  and  the 
same  property  that  the  old  company  had.  By  the  contract  now  in 
force  the  city  is  to  pay  $40  per  annum  per  hydrant  for  each  of  the 
water  company's  fire  hydrants  and  this  is  paid  out  of  the  general 
fund  of  the  city. 

The  city  of  Greenville  had  a  regularly  and  legally  organized  fire 
department,  consisting  of  twenty-four  oflScers  and  men  and  the  nec- 
essary horses,  hose  carts,  engines  and  apparatus  to  extinguish  fires. 
When  the  company  arrived  at  the  fire  the  pressure  was  not  sufficient 
and  the  property  was  entirely  destroyed. 

The  question  presented  is,  can  a  property  owner  hold  a  water  com- 
pany liable  for  loss  of  his  property  by  fire  resultiug  from  a  breach  of 
its  contract  with  the  municipality  to  supply  water  for  fire  purposes? 
It  is  clear  that  a  city  awning  its  own  waterworks  can  not  be  held 
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liable  in  an  action  for  damages  for  failure  to  furnish  sufficient  water 
supply  to  extinguish  fire.  (House  v.  Houston  Waterworks  Co.,  88 
Texas,  233 ;  Butterworth  v.  City  of  Henrietta,  25  Texas  Civ.  App., 
467;  Tainter  v.  Oity  of  Worcester,  123  Mass.,  311;  Fowler  v.  Athens 
Waterworks  Co.,  83  Ga.,  222;  Vanhorn  v.  City  of  Des  Moines,  63 
Iowa,  447.) 

Appellant  in  support  of  its  contention  cites  the  case  of  Hquse  v. 
Houston  Waterworks  Company,  supra.  That  was  a  suit  by  House 
against  the  Houston  Waterworks  Company  to  recover  of  the  company 
for  the  value  of  certain  property  alleged  to  have  been  burned  by 
reason  of  the  negligent  failure  of  the  water  company  to  furnish  suffi- 
cient pressure  as  it  had  contracted  to  do,  to  throw  water  the  height 
specified  in  the  contract,  by  reason  of  which  negligence  plaintiff's 
property  was  destroyed  by  fire.  The  contract  was  between  the  Houston 
Waterworks  Company,  a  private  corporation,  and  the  city  of  Houston, 
and  stipulated  that  the  purpose  and  intent  of  the  contract  was  "to 
supply  the  city  of  Houston  with  water  to  maintain  the  cleanliness  and 
health  of  tlie  city,  for  the  extinguishment  of  fires,  and  for  the  pro- 
tection of  property  of  the  inhabitants  of  said  city.''  The  contract 
also  provided  for  the  furnishing  of  water  to  private  consumers  at  the 
rate  therein  stipulated.  It  was  held  in  that  case  that  the  contract 
there  sued  on  was  a  contract  between  the  city  of  Houston  and  the 
water  company,  and  that  no  part  of  the  contract  justified  tlie  con- 
clusion that  the  water  company  assumed  a  duty  to  the  citizens.  It 
was  further  held  that  unless  the  water  company  under  the  contract 
assumed  a  duty  to  the  citizens  of  Houston  no  right  of  action  accrued 
to  a  citizen  to  maintain  a  suit  because  of  a  breach  thereof.  Appellee 
maintains  that  the  purpose  of  the  contract  being  "to  supply  water  to 
the  city  of  Greenville  and  the  inhabitants  thereof,'*  it  is  a  contract 
made  for  the  benefit  of  a  class,  to  wit:  the  inhabitants  of  the  city, 
and  that  he  belongs  to  the  class  named.  This  contention  is  fully  an- 
swered adversely  to  appellee  in  the  opinion  in  the  House  case.  The 
purpose  of  the  contract  in  that  case  is  substantially  the  same  as  that 
of  the  contract  between  the  appellant  water  company  and  the  city 
of  Greenville,  and,  as  previously  stated,  it  was  held  that  it  was  not 
A  contract  between  the  water  company  and  the  citizens  of  Houston, 
and  that  under  its  terms  the  company  owed  no  duty  to  the  citizens  in 
the  performance  of  its  contract.  But  appellee  argues  that  there  is  a 
distinction  between  the  terms  of  the  charter  of  the  city  of  Houston, 
under  which  that  city  was  operating  at  the  time  of  the  execution  of 
that  contract,  and  article  418  of  the  Bevised  Statutes,  under  which 
the  city  of  Greenville  is  incorporated.  We  have  examined  the  terms 
of  the  charter  of  the  city  of  Houston  at  the  time  the  contract  con- 
strued in  that  case  was  executed,  and  article  418  of  the  Bevised  Stat- 
utes, under  which  the  city  of  Greenville  was  incorporated,  and  are  of 
the  opinion  that  there  is  no  material  difference  between  them  in  con- 
ferring upon  the  respective  cities  power  to  provide  water  for  the  ex- 
tinguishment of  fires. 

Again,  appellee  contends  that  the  water  company  in  consideration 
of  its  franchise,  benefits  and  emoluments,  undertook  to  perform  a 
public  duty  to  tiie  individual  citizens  of  the  city  of  Greenville  in  the 
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operation  of  its  waterworksy  and  that  plaintiff,  relying  upon  tlie  water 
oompan/s  undertaking,  constructed  his  house  with  reference  to  the 
location  of  the  hydrants  and  mains,  and  failed  to  take  any  other  pre- 
cautions, such  as  taking  out  insurance,  to  protect  his  property,  rely- 
ing upon  the  faithful  discharge  of  the  duties  of  the  water  company. 
The  proposition  urged  is,  that  the  water  company  in  consideration  of 
the  franchise  and  privileges  which  it  enjoyed  and  the  benefits  and 
emoluments  and  profits  that  it  derived  from  the  conducting  of  its 
business,  undertook  to  serve  the  public  by  furnishing  an  adequate 
supply  of  water  to  the  city  of  Greenville  and  to  its  inhabitants  for 
fire  protection;  and  that  while  plaintiff  did  not  construct  his  house 
specially  with  any  understanding  with  the  water  company,  yet  he 
failed  to  carry  insurance  on  his  house,  relying  upon  the  protection 
that  the  water  company  had  undertaken  to  furnish,  and  as  a  direct 
result  of  its  failure  to  keep  its  mains  and  hydrants  supplied  with 
water,  not  only  in  accordance  with  its  contract  with  the  city  and  its 
inhabitants,  but  in  accordance  with  its  public  undertaking,  wherein 
the  water  company  held  itself  out  as  being  ready,  willing  and  able  to 
furnish  necessary  fire  protection,  plaintiff  suffered  and  sustained  the 
injury  herein  complained  of.  This  proposition  is  fully  met  and  an- 
swered by  the  opinion  of  Judge  Brown  in  the  House  case.  He  says: 
**It  the  city  of  Houston  had  contracted  with  the  defendant  that  it 
was  to  be  liable  to  individual  citizens  for  losses  sustained  by  fires 
under  such  circumstances  as  are  shown  in  this  case,  such  contract 
would  have  been  void,  because  the  city  had  no  power  to  make  such 
contract.  (Taylor  v.  Dunn,  80  Texas,  670;  Becker  v.  Keokuk  Water- 
works, 79  Iowa,  422.)  It  being  true  that  the  city  could  not  have 
made  a  contract  with  the  defendant  that  it  should  be  so  liable,  it  fol- 
lows that  no  such  implied  liability  could  arise  out  of  the  contract,  for 
assuredly  nothing  could  be  implied  which  could  not  have  been  law- 
fully expressed  in  the  contract*'  (88  Texas,  248.)  That  opinion 
is  in  accord  with  the  great  weight  of  authority  in  this  country.  Cle- 
burne Water  Co.  v.  City  of  Cleburne,  13  Texas  Civ.  App.,  141;  Allen 
V.  Shreveport  Water  Co.,  113  La.,  1091,  37  So.,  980;  Lovejoy  v. 
Bessemer  Water  Co.,  41  So.,  76;  Nickerson  v.  Bridgeport  Hydraulic 
Co.,  46  Conn.,  24;  Foster  v.  Lookout  Water  Co.,  3  Lea,  42;  Davis  v. 
Clinton  Waterworks  Co.,  54  Iowa,  59;  Fowler  v.  Athens  Waterworks 
Co.,  83  Ga.,  219 ;  Ferris  v.  Carson  Water  Co.,  16  Nev.,  44 ;  Becker  v. 
Keokuk  Waterworks,  79  Iowa,  419;  Howsmon  v.  Trenton  Waterworks 
Co.,  119  Mo.,  304;  Fitch  v.  Sevmour  Water  Co.,  139  Ind.,  214;  Britton 
V.  Green  Bay  Water  Co.,  8  Sadler  (Pa.),  237;  Wilkinson  v.  light. 
Heat  &  Water  Co.,  78  Miss.,  389 ;  Mott  v.  Cherryvale  Water  &  Mfg. 
Co.,  48  Kan.,  12;  Bush  v.  Artesian  Hot  &  Cold  Water  Co.,  4  Idaho, 
618;  Eaton  v.  Fairbury  Waterworks  Co.,  37  Neb.,  546;  Boston  Safe- 
Deposit  Co.  V.  Salem  Vater  Co.,  94  Fed.,  238;  Metropolitan  Trust 
Co.  V.  Topeka  Water  Co.,  132  Fed.,  702;  Ukiah  City  v.  tJkiah  Water 
Co.,  142  Cal.,  173;  Springfield  Fire  Ins.  Co.  v.  Keesville,  148  N. 
Y.,  46. 

We  are  aware  of  the  case  of  Guardian  Trust  Co.  v.  Fisher,  200 
TJ.  S.,  57,  26  Supreme  Ct.  Rep.,  186,  and  of  the  cases  .of  Paducah 
.Lumber  Co,  v,  Paducah  Water  Supply  Co.,  89  Ky.,  340,  12  S,  W., 
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654;  Gorrell  v.  Greensboto  Water  Supply  Co.,  124  N.  C,  328,  and 
Hugge  V.  Tampa  Waterworks  Co.,  42  So.  Eep.,  81,  and  are  not  im- 
pressed with  the  reasoning  in  those  cases.  These  decisions  are  against 
the  great  weight  of  the  authority  in  this  country.  See  note  to  opinion 
in  the  case  of  Mugge  v.  Tampa  Waterworks  Co.,  6  L.  R.  A.  (N.  S.), 
1171.  The  opinion  of  the  Supreme  Court  of  this  State  in  the  House 
case  is  exhaustive  and  well  considered,  and  because  we  are  impressed 
with  the  soundness  of  its  reasoning  and  because  it  is  the  opinion  of 
the  highest  legal  authority  of  this  State,  we  do  not  hesitate  to  follow  it. 

Appellee's  house  was  supplied  with  water  from  the  waterworks  for 
his  closet,  kitchen,  etc.,  and  in  addition  he  had  one  hydrant  in  the 
yard.  He  had  no  particular  arrangement  with  the  company  that  he 
was  to  be  supplied  with  water  further  than  his  place  was  connected 
with  the  water  company  as  stated,  and  he  paid  what  they  charged  for 
water.  He  had  a  private  hose  that  he  used  for  sprinkling  his  yard 
and  the  street  and  for  watering  flowers.  .  He  testified  that  he  could 
have  used  it  for  putting  out  fire.  When  the  fire  was  discovered  part 
of  the  kitchen  was  on  fire  about  twenty  feet  from  the  ground.  The 
lawn  hose  had  been  used  the  evening  previous  for  watering  the  lawn 
and  was  left  attached  to  the  hydrant,  and  there  is  evidence  that  some- 
one at  the  fire  attempted  to  use  it  to  throw  water  on  the  kitchen  roof. 
The  pressure  was  insufficient  and  the  water  did  not  reach  the  fire. 
The  appellee  contends  that  he  had  a  contract  with  the  water  com- 
pany in  consideration  of  a  monthly  rental  whereby  it  undertook  and 
agreed  to  furnish  him  with  sufficient  water  and  pressure  in  the  mains 
8o  that  by  the  use  of  a  private  hydrant  and  hose  in  his  yard  he  could 
protect  his  property  from  fire.  We  do  not  agree  to  this  contention. 
The  evidence  does  not  show  that  had  there  been  sufficient  pressure 
the  fire  could  have  been  controlled  by  the  garden  hose.  Besides,  it 
appears  from  the  evidence  that  it  was  not  contemplated  that  the  gar- 
den hose  would  be  used  to  put  out  fires.  The  chief  of  the  fire  de- 
partment testified  that  he  never  used  one  and  never  saw  one  used 
for  that  purpose. 

It  appearing  that  appellee  is  not  entitled  to  recover  under  the  facta 
as  alleged  and  proven,  it  follows  that  the  trial  court  erred  in  refus- 
ing to  instruct  a  verdict  for  defendant. 

The  judgment  is  reversed  and  judgment  is  here  rendered  for  ap- 
pellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Missouri,  Ka^nsas  &  Texas  Bailway  Company  op  Texas  v. 

Habby  Bogebs. 

Decided  April  3,  1909. 

Iw— Eallwayi— 'Hegligenoe — CoUlsion — SigiLal   to    FoUowing    Train-— Charge. 

Where  the  railway  company  was  charged  with  negligence  causing  a  collision 
between  a  train  stopped  between  stations  and  a  following  train,  resulting  in 
injury  to  the  engineer  of  the  latter,  in  that  the  employees  in  charge  of  the 
first  train  failed  to  send  back  a  flagman  or  danger  signals  in  time  to  enable 
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the  Injured  engineer,  to  avoid  the  collision,  and  the  court  instructed  the  jury  that 
it  was  the  duty  of  the  employees  on  the  standing  train  to  send  hack  a  flagman 
at  sufficient  distance  to  give  warning  or  signal  to  the  approaching  train  in 
order  to  prevent  a  collision  and  that  if  they  failed  and  such  failure  was  negligence 
which  was  the  proximate  cause  of  the  injury,  they  should  find  for  plaintiff  the 
defendant  was  entitled  to  a  charge  that  if  the  employees  in  charee  of  the 
standing  train  did  use  ordinary  care  in  said  respects^  the  jury  should  find  for 
defendant. 


— yiolation  of  Bulef. 

Ab  the  evidence  tended  to  show  that  tha  engineer  of  the  standing  train  gave 
the  whistle  that  was  a  signal  that  it  would  stop  and  to  send  back  a  flag, 
and  that  the  conductor  before  the  train  stopped  went  back  to  flag  the  following 
train  until  he  saw  and  signaled  it  to  stop,  a  charge  in  effect  to  find  for  defendant 
if  the  jury  believed  that  after  the  signal  for  a  flag  the  conductor  got  a  flag 
and  alighted  from  his  train  and  ran  back  in  the  direction  of  the  plaintiff's 
train  to  as  great  a  distance  as  a  reasonably  prudent  person  under  the  same 
circumstances  would  have  gone,  and  that  in  alighting  and  going  back  such 
distance  under  the  circumstimces  he  acted  as  a  man  of  ordinary  prudence  would 
have  acted  although  he  did  not  go  back  the  distance  required  by  the  company's 
rules,  announced  a  correct  proposition  of  law,  and  the  refusal  to  give  it  was 
error,  there  being  no  allegation  that  the  engineer  of  the  first  train  was  negligent 
in  not  giving  the  signal  for  the  stop  sooner. 

S. — ^Trial — ^Argument— Bemarks  of  CouueL 

Where  the  defendant  offered  no  testimony  of  physicians  as  to  the  injuries 
complained  of,  remarks  of  counsel  for  the  plaintiff  in  argument,  that  adverse 
counsel  had  no  right  to  complain  of  the  lack  of  medical  testimony  because  they 
knew  that  defendant  had  the  right  to  demand  that  plaintiff  be  examined  by 
physicians  and  surgeons  and  if  he  refused  to  submit  himself  to  such  examination 
on  request  the  defendant  had  a  right  to  require  the  court  to  appoint  physicians 
to  make  it  and  the  court  would  have  done  so  and  they  failed  to  avail  themselves 
of  this  privilege,  were  prejudicial  and  reversible  error. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  be- 
fore Hon.  W.  C.  Wear. 

Cake,  Miller  &  Coke  and  Ramsey  dc  Odell,  for  appellant. 

Morrow  £  SmUhdeal,  for  appellee. — The  special  ch«irges  Nos.  14 
and  18  requested  by  appellant  in  effect  telling  the  jury  that  if  the 
conductor  after  receiving  the  engineer's  signal  did  what  a  reasonably 
prudent  person  would  have  done  under  the  circumstances  to  give  the 
appellee  warning,  to  find  for  appellant,  was  properly  refused  because 
they  ignored  what  the  jury  may  have  regarded  as  negligent  conduct 
of  the  engineer  in  failing  to  give  the  signal  or  in  not  giving  it  at  Hie 
proper  time. 

Under  the  facts  and  the  rules  of  the  appellant,  it  being  the  duty 
of  all  the  employes  in  charge  of  extra  411  to  see  that  the  signal  was 
given,  it  would  not  have  been  proper  for  the  court  to  tell  the  jury 
that  if  the  conductor  acted  in  a  careful  manner  to  find  for  appellant. 
Wooters  v.  Hale,  83  Texas,  663 ;  Eailway  v.  Langford,  29  S.  W.,  937. 

The  remarks  of  counsel  referred  to  in  the  assignment  were  proper, 
in  view  of  the  argument  which  had  been  made  by  counsel  for  appel- 
lant, complaining  of  lack  of  medical  testimony  and  endeavoring  to 
impress  the  jury  with  the  fact  that  appellee  was  not  injured.  If  the 
remarks  of  counsel  for  appellee  complained  of  were  improper  they 
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voTiId  constitute  bo  ground  for  reversal  in  the  asbsence  of  a  Bhowing 
that  the  Terdict  is  against  the  preponderance  of  the  evidence^  or  that 
the  amount  of  the  verdict  is  excessive.  International  &  G.  "S.  By. 
Co.  V.  Irvine,  64  Texas,  535;  Sind-air  v.  Stanley,  69  Texas,  727. 

BOOKHOTTT,  Associate  Justice. — This  was  a  suit  for  damages 
for  personal  injuries,  filed  by  the  appellee,  in  the  District  Court  of 
Hill  County,  Texas;  tried  at  the  January  term,  1908,  resulting  in  a 
verdict  for  the  appellee  for  the  sum  of  fifty-five  hundred  dollars. 
Motion  for  a  new  trial,  filed  by  appellant,  was  overruled  on  February 
3,  1908,  to  which  appellant  excepted  and  gave  notice  of  appeal,  which 
WBS  duly  perfected. 

It  was  alleged  by  appellee  that  he  was  injured  on  May  11,  1907, 
while  acting  as  locomotive  engineer  in  the  employ  of  appellant,  in 
charge  of  a  freight  train  belonging  to  appellant;  that  said  train  so 
operated  by  appellee  ran  into  and  collided  with  another  train  of  ap- 
pellant a  short  distance  north  of  Waco,  and  that  appellee  was  forced 
to  jump  from  his  said  train  for  his  own  safety  and  protection,  and 
received  the  injury  sued  for  herein.  It  was  alleged  that  the  em- 
ployes of  appellant  in  charge  of  the  first  traui  were  negligent  in  stop- 
ping said  train  at  the  place  where  same  was  stopped,  and  that  they 
negligently  failed  to  send  back  a  flagman  or  danger  signals  and  to 
place  torpedoes  on  the  track,  as  required  by  rules  of  the  appellant, 
in  time  to  enable  appellee  to  avoid  said  collision;  and  that  it  was 
negligent  in  permitting  the  engine  on  said  first  train  to  become  de- 
fective and  out  of  repair.  In  addition  to  a  general  denial,  the  appel- 
lant presented  general  and  special  pleas  of  assumed  risk  and  con- 
tributory negligence. 

On  the  morning  of  May  11,  1907,  appellant's  extra  train  No.  411, 
in  diarge  of  Joe  Williams  as  conductor  and  Jim  Brown  as  engineer, 
left  Hillsboro  for  Waco  over  appellant^s  line  of  railroad.  The  train 
consisted  of  twenty-three  cars  and  a  caboose,  ten  of  the  cars  being 
loaded  and  twelve  empty.  Five  minutes  after  this  train  started  from 
'Hillsboro  another  train  loaded  with  coal,  consisting  of  twenty  cars 
and  a  caboose,  in  charge  of  Conductor  Hopkins  and  Harry  Bogers, 
appellee,  as  engineer,  left  Hillsboro  over  appellant's  line  of  railroad 
for  Waco  following  extra  No.  411.  Just  before  reaching  the  yard 
limit  board  in  East  Waco  the  engineer  of  the  first  train  discovered 
that  an  eccentric  on  his  engine  was  broken  and  he  gave  the  signal 
that  he  was  going  to  stop  and  to  protect  the  rear  end  of  the  train. 
The  evidence  shows  that  "an  'eccentric*  on  an  engine  is  that  part  of 
the  engine  that  is  made  for  the  purpose  of  driving  the  valve  motion 
and  is  in  the  form  of  a  circle;  on  the  outside  of  the  engine  it  would 
be  termed  by  mechanics  a  'crank/  fhe  same  thing  as  a  crank  motion; 
in  other  words,  to  convert  your  reciprocating  into  linear  motion  in 
the  line  you  have  it  to  drive  your  valve  gear.  If  in  the  operation 
of  a  freight  train  a  locomotive  engineer  should  discover  that  his 
eccentric  or  his  eccentric  strap  was  broken  he  should  stop  his  train 
immediately  in  order  to  avoid  serious  damage  to  other  parts  of  the 
engine.'' 

The  evidence  shows  that  before  extra  train  No.  411  came  to  a  full 
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0top  the  conductor  got  a  flag  and  got  off  the  train  and  went  back  io 
signal  the  approaching  train.  He  had  only  time  to  go  back  four  and 
a  half  telegraph  poles  when  he  came  in  «ight  of  the  approaching 
freight  train  in  cbarge  of  appellee.  He  signaled  it  to  stop.  It  was 
shown  that  in  approaching  the  place  of  the  accident  the  train  operated 
by  appellee  was  coming  down  grade/  through  a  cut  and  around  a 
curve  at  such  a  rate  of  speed  that  he  could  not  and  did  not  stop  the 
train  before  it  reached  the  forward  train  standing  at  a  distance  vari- 
ously estimated  from  three  to  eight  car  lengths  outside  the  yard 
limits.  Appellee's  train  struck  l£e  standing  train  and  pushed  it 
forward  and  demolished  some  of  its  cars. 

The  rules  of  appellant  governing  the  running  of  its  trains  applica* 
ble  to  the  facts  are  as  follows:  Bule  98  (d) :  ^^Third  class  and  extra 
trains  are  required  to  approach  and  pass  all  water  tanks^  coal  chutes, 
yards  and  stations,  completely  under  control.  Speed  must  be  reduced, 
and  the  enginemen  and  the  trainmen  must  commence  to  get  tiieir 
train  in  hand  in  ample  time  so  that  under  no  circumstances  whatever 
shall  it  be  possible  for  it  to  strike  any  train,  car  or  engine  which 
may  be  occupying  the  track.  Eesponsibility  for  safety  rests  with  the 
approaching  third  class  or  ertra  train.  This  rule  must  not  be  con- 
strued as  relieving  enginemen  and  trainmen  of  responsibility  for  acci- 
dents resulting  from  failure  to  comply  with  rules  87,  88  and  89.'* 

Bule  99  (a) :  ''When  a  train  is  detained  by  an  accident  or  ob- 
structions, or  stops  at  any  unusual  point,  the  flagman  must  immedi- 
ately go  back  with  danger  signals,  to  stop  any  train  moving  in  the 
same  direction.  At  a  point  fifteen  telegraph  poles  from  the  rear  of 
his  train  he  must  place  one  torpedo  on  the  rail  on  the  engineman's 
side;  he  must  then  continue  to  go  back  at  least  twenty  telegraph 
poles  from  the  rear  of  his  train  and  place  two  torpedoes  on  the  rail 
on  the  engineman's  side,  ninety  feet  (three  rail  lengths)  apart,  when 
he  may  return  to  a  point  fifteen  telegraph  poles  from  the  rear  of 
his  train,  where  he  must  remain  until  an  approaching  train  has 
been  stopped  or  he  is  recalled  by  the  whistle  of  his  engine.  When 
he  comes  in  he  will  remove  the  torpedoes  nearest  his  train,  but  the 
two  torpedoes  must  be  left  on  the  rail  as  a  caution  signal  to  any  fol- 
lowing train.  Should  the  flagman  be  recalled  before  reaching  the 
required  distance  he  will  place  two  torpedoes  on  the  rail  on  the  en- 
gineman's  side,  ninety  feet  (three  rails  length)  apart  and  immediately 
return  to  his  train,  unless  a  train  is  in  sight  or  hearing.  If  from  any 
cause  the  speed  of  the  train  is  reduced,  the  conductor  will  be  held 
responsible  for  fully  protecting  the  rear  of  the  train  by  the  use  of 
proper  signals.  If  the  accident  or  obstruction  occurs  upon  single 
track,  and  it  becomes  necessary  to  protect  the  front  of  the  train,  or 
if  any  other  track  is  obstructed,  the  head  brakeman  must  go  forward 
and  use  the  same  precautions.  If  the  head  brakeman  is  unable  to 
go,  the  fireman  must  be  sent  in  his  place." 

Bule  99  (b) :  *TVTien  on  a  curve  or  down  grade  the  flagman  must 
go  back  a  distance  of  at  least  twenty  telegraph  poles  farther  than  as 
above  provided,  and  as  many  more  as  may  be  necessary,  before  plac- 
ing torpedoes,  'to  give  approaching  trains  ample  time  to  stop." 

Bule  99  (d) ;    ^'When  it  is  necessary  for  a  train  to  stop  between 
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stations  for  any  cause  it  will,  if  practicable,  be  stopped  at  a  place 
where  the  view  in  the  rear  of  the  train  is  clear  for  at  least  half  a 
mile,  but  not  at  the  foot  of  a  grade,  and  the  train  must  be  protected 
as  per  rule  99-a  and  rule  99-b/' 

There  was  evidence  that  rule  99  (d)  would  not  apply  when  an  en- 
gine stopped  on  account  of  a  broken  eccentric  strap,  because  in  such 
case  it  is  necessary  to  bring  the  train  to  a  stop  as  soon  as  practicable 
to  avoid  further  damage  to  the  engine.  There  was  also  evidence 
that  rule  98  (d)  is  not  given  a  literal  construction,  but  that  what  is 
understood  by  having  a  train  under  control  is  governed  by  location 
and  conditions. 

Appellant  assigns  as  error  the  court's  failure  to  give  its  requested 
charge  No.  14  as  follows:  *'If  you  should  believe  from  the  evidence 
that  after  the  engineer  Brown,  on  extra  train  No.  411,  gave  the  signal 
for  a  flag,  the  conductor  on  said  train  got  a  flag  and  alighted  from 
said  train  before  it  stopped  and  ran  back  the  track  in  the  direction 
in  which  plaintifl^'s  train  was  moving,  to  as  great  a  distance  as  a 
reasonably  prudent  person  under  the  same  or  similar  circumstances 
would  have  gone,  and  that  in  alighting  from  said  train  and  going 
back  said  distance  under  tiie  circumstances  the  said  conductor  acted 
as  a  man  of  ordinary  care  would  have  acted  under  the  same  or  similar 
circumstances,  then  you  are  instructed  to  find  for  the  defendant,  even 
though  you  should  believe  from  the  evidence  that  the  said  conductor 
did  not  go  back  the  distance  required  by  defendant's  rules,  or  place 
torpedoes  on  defendant's  track  as  required  by  said  rules." 

Joe  Williams,  the  conductor  of  extra  train  No.  411,  testified  in 
substance  that  the  engineer  on  his  train^gave  a  signal  that  he  was 
going  to  stop,  which  meant  to  protect  the  rear  end  of  the  train  by 
flag;  that  at  the  time  the  signal  was  given  he  was  in  the  caboose 
and  the  rear  brakeman  was  on  top  of  the  train;  that  it  is  the  rear 
brakeman's  duty  to  flag,  and  the  conductor's  duty  to  do  it  if  the 
brakeman  is  not  there;  that  when  the  signal  was  given  he  got  the 
flag  and  got  down  off  the  train  before  it  had  come  to  a  full  stop 
and  went  back  to  flag  appellee's  train;  that  he  ran  back  as  far  as  he 
could,  which  was  four  and  one-half  telegraph  poles,  when  he  came  in 
sight  of  the  approaching  train  and  signaled  vt  to  stop,  which  signal 
the  appellee  answered  by  two  blasts  of  the  whistle.  The  court  having 
instructed  the  jury  that  it  was  the  duty  of  the  employes  in  charge 
of  such  standing  train  to  send  back  a  flagman  a  sufiBcient  distance 
to  give  warning  or  signal  to  the  approaching  train  in  order  'to  pre* 
vent  a  collision,  and  that  if  they  failed  to  send  back  a  flagman  in 
time  to  signal  the  approaching  train  and  that  such  failure  was  neg- 
ligence, which  was  the  proximate  cause  of  appellee's  injuries,  they 
should  flnd  for  the  appellee,  the  appellant  was  entitled  to  have  the 
jury  instructed  that  if  ttie  employes  in  charge  of  such  standing  train 
did  use  ordinary  care  in  said  respects,  they  should  find  for  the  appel- 
lant. The  requested  charge  sought  to  have  this  issue  specially  sub- 
mitted to  the  jury,  which,  under  the  evidence,  it  was  entitled  to  have 
done.  The  charge  requested  announced  a  correct  proposition  of  law 
and  should  have  been  given.  The  court's  failure  to  do  so  was  error, 
Vol.  LV  Civil— 7. 
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Error  is  assigned  to  the  remarks  of  one  of  the  counsel  for  plaintiff 
made  to  the  jury  in  his  closing  argument  as  follows:  **Gentlemea 
of  the  jury:  Counsel  for  defendant  have  no  right  to  complain  of 
the  lack  of  medical  testimony  because  they  know  that  the  defendant 
had  a  right  to  demand  that  plaintiff  be  examined  by  competent  physi- 
cians and  surgeons,  and  that  if  he  refused  to  submit  himself  to  such 
an  examination  at  defendant's  request,  it  then  had  a  right  to  require 
the  court  to  appoint  physicians  and  surgeons  to  make  such  examina- 
tion, and  the  court  would  have  appointed  physicians  to  examine  him, 
and  they  knew  it,  and  they  failed  to  avail  themselves  of  that  privilege 
and  that  is  the  reason  why  they  are  without  medical  testimony  in 
this  case/'  These  remarks  were  not  authorized  by  the  record.  The 
appellant  did  not  have  the  right  to  require  the  court  to  appoint 
physicians  and  surgeons  to  make  an  examination  of  the  injuries  of 
plaintiff,  and  compel  plaintiff  to  submit  to  such  examination.  (Aus- 
tin &  K  W.  Ey.  Co.  V.  Cluck,  73  S.  W.,  569 ;  Galveston,  H.  &  S.  A. 
Ey.  Co.  V.  Sherwood,  67  S.  W.,  776.)  The  nature  and  probable 
effect  of  the  amotion  of  the  court  in  overruling  the  objection  to  these 
remarks  was  to  lead  the  jury  to  believe  that  the  statement  of  appel- 
lee's counsel  was  correct  and  that  the  appellant  did  have  the  right 
to  demand  that  plaintiff  be  examined  by  competent  physicians  and 
surgeons  and  to  require  the  court  to  appoint  such  physicians  to  make 
such  examination.  The  remarks  were  therefore  highly  prejudicial  to 
the  appellant.  The  nature  and  extent  of  plaintiff's  injuries  were 
seriously  controverted  issues,  and  plaintiff  not  having  offered  the 
testimony  of  a  physician  or  surgeon  in  regard  to  his  condition,  we 
regard  the  remarks  of  counsel  prejudicial  and  reversible  error.  (Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Walden,  46  S.  W.,  87;  Chicago,  E.  I.  & 
T.  Ey.  Co.  V.  Langston,  92  Texas,  713.) 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded, 

OPINION   ON   REnEARINO. 

Appellee  in  his  motion  for  rehearing  strenuously  contends  that 
appellant's  requested  charge  No.  14,  for  tlie  refusal  of  which  the 
judgment  was  reversed,  does  not  announce  a  correct  proposition  of 
law  and  therefore  we  erred  in  reversing  the  cause.  It  is  insisted 
that  this  charge  ignores  (1)  the  issue  as  to  whether  the  engineer 
on  extra  train  411  was  negligent  in  failing  to  sound  the  whistle  in 
ample  time  to  permit  the  trainmen  to  protect  the  following  train; 
(2)  the  issue  as  to  whether  the  rear  brakeman  on  extra  train  411  used 
ordinary  care  to  go  back  and  give  appellee  the  signal  to  stop  his 
train;  (3)  the  issue  of  negligence  on  the  part  of  tlie  engineer  of 
extra  train  411  in  reducing  tlie  speed  of  his  train  and  failing  to  warn 
appellee  thereof. 

There  was  no  allegation  in  appellee's  petition  that  the  engineer  in 
charge  of  extra  train  411  was  negligent  in  failing  to  give  the  signal 
of  his  intention  to  stop  his  train  sooner  than  it  was.  The  uncon- 
tradicted evidence  shows  that  tlie  conductor  in  charge  of  appellant's 
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extra  train  411  did  all  in  his  power  to  protect  the  rear  of  his  train 
as  required  by  the  rules.  He  got  the  flag  and  got  down  oflE  the  train 
before  it  stopped  and  ran  back  as  far  as  he  could  before  he  saw 
appellee's  train.  He  at  once  gave  appellee  the  back-up  signal.  At 
the  time  the  rear  brakeman  was  on  top  of  the  train  in  the  discharge 
of  his  du«ties.  The  evidence  of  the  conductor  of  extra  train  411  was 
that  his  train  had  not  slackened  its  speed.  This  evidence  is  not  con- 
tradicted. The  court  could  assume  and  determine  these  matters 
under  the  uncontradicted  evidence. 

The  opinion  states  that  **^he  nature  and  extent  of  plaintiff's  in- 
juries were  seriously  controverted  issues,  and  plaintiff  not  having  of- 
fered testimony  of  a  physician  or  surgeon/'  etc.  There  is  a  clerical 
error  in  this  sentence  in  using  the  word  "plaintiff"  for  defendant. 
The  plaintiff  did  offer  the  testimony  of  a  physician  of  the  nature  and 
extent  of  his  injuries,  but  defendant  did  not  offer  the  testimony  of 
physicians  to  show  the  nature  and  extent  of  the  same.  In  this  respect 
the  opinion  is  corrected.     The  motion  for  rehearing  is  overruled. 

Overruled. 


T.   A.   KiLGORE  ET  AL.   V.   II.   H.   JaCKSON  ET  AL. 

Decided  April  7,    1909. 

1. — -Election — ^Bemoval   of  County  Seat — ^Designation   of  Center  of  County— 

Definition  of  '*Near". 

An  election  to  remove  the  county  seat  to  a  point  within  five  miles  of  the 
freographical  center  of  the  county  waa  not  void  because  the  certificate  of  the 
Commissioner  of  the  General  Land  Oflfice  designated  the  center  '*to  be  a  point 
within  the  boundaries  of  R.  O.  W.  McManus  320-acre  survey,  near  the  center 
of  said  survey."  The  word  "near,"  meaning  "adjacent  to,  close  by,  not  far  from," 
is  a  relative  term ;  and  a  point  which  would,  in  the  ordinary  meaning  of  the  term, 
be  "near"  the  center  of  the  relatively  small  space  of  the  designated  survey 
would  be  sufiiciently  definite  as  a  designation  of  the  center  of  the  county. 
Constitution,  art.  0,  sec.  2;  Rev.  Stats,  art.  813. 

8. — Same — ^Declaration  of  Besnlt — Jurisdiction  of  County  Judge. 

In  an  election  to  remove  the  county  seat  from  a  place  without  to  a  place 
within  five  miles  of  the  center  of  the  county,  the  order  for  the  election  ana  the 
counting  of  the  votes  were  the  facts  giving  the  county  judge  jurisdiction, 
and  his  jurisdiction  to  declare  the  result  in  favor  of  removal  did  not  depend 
upon  the  existence  of  the  fact  that  the  place  receiving  a  majority  vote  was  within 
five  miles  of  the  center  of  the  county,  or  other  facts  necessary  to  a  proper 
decision. 

8. — Same. 

A  findine  by  the  county  judge,  upon  a  majority  vote  in  favor  of  removal, 
that  the  resiut  was  in  favor  of  the  removal,  and  his  judicial  declaration  of  this 
fact,  necessarily  included  a  finding  of  the  fact  that  the  place  to  which  it  was 
sought  to  remove  the  county  seat  by  election  was  within  five  miles  of  the 
center  of  the  county.  His  declaration  of  the  result  necessarily  involved  also  a 
declaration  of  the  existence  of  the  facts  upon  which  the  correctness  of  his  order 
depended. 

4. — Same— Burden  of  Proof — Center  of  County. 

The  finding  of  the  county  judge  that  the  place  to  which  it  was  sought 
to  remove  the  county  seat  was  within  five  miles  of  the  center  of  the  countyi 
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while  it  might  not  be  conclusive  upon  taxpayer^  seeking  to  prevent  the  removal, 
was  sufficient  to  throw  upon  them  the  burden  of  showing  that  the  facts  did  not 
exist  which  authorized  the  removal  upon  a  majority  vote. 

S. — ^Evidenoe— Territory  of  County— Havlirable  Waters — ^Bays — Center  of  County. 

The  law  makes  no  provision  for  excluding  from  consideration,  in  determining 
the  geographical  center  of  the  county  for  the  purpose  of  an  election  to  remove 
the  county  seat,  that  part  of  the  territory  covered  by  waters,  navigable  or 
otherwise,  of  the  bays  which  are  within  such  territory  according  to  the  boundaries 
of  the  county  as  fixed  by  the  Legislature;  and  in  a  suit  to  prevent  the  removal 
of  the  county  seat  in  accordance  with  the  result  of  an  election  as  declared  by 
the  county  judge,  evidence  that  excluding  the  territory  covered  by  such  waters, 
the  successful  place  was  not  within  five  miles  of  the  center  of  the  county,  was 
properly  excluded. 

6.--Center  of  County— Certificate  of  Conimlstloner, 

It  seems  that  under  the  provisions  of  the  Constitution  and  the  statute  the 
certificate  of  the  Ck>mmis8ioner  of  the  General  Land  Office,  designating  the 
geographical  center  of  the  county  for  the  purposes  of  an  election  to  remove  a 
county  seat,  is  conclusive. 

7. — ^Injunction — ^Taxpayers — Creation  of  County  Debt. 

Injunction  will  lie  at  the  suit  of  taxpayers  of  the  county  to  prevent  the 
county  commissioners  from  ordering  an  election  to  submit  to  the  qualified  voters 
of  the  county  the  question  of  the  issuance  of  bonds  for  the  erection  of  a  court- 
house and  jail  at  a  place  to  which  the  county  judge  has  declared  the  county  seat 
was  removed  by  election,  if  such  expenses  are  a£)ut  to  be  unlawfully  incurred 
by  reason  of  void  proceedings  resulting  in  such  removal. 

8. — Same — ^Kes  Judicata^-Contest  of  Election. 

A  judgment  in  favor  of  the  contestees  in  a  contest  of  an  election  to  remove 
a  county  seat,  the  contest  being  upon  the  grounds,  among  others,  that  the 
geographical  center  of  the  county  had  not  been  properly  designated  and  that 
the  place  to  which  the  county  judge  had  declared  the  county  seat  to  be  removed 
by  a  majority  vote,  was  not  within  five  miles  of  such  center,  could  not,  it  seems, 
be  urged  in  bar  of  a  subsequent  proceeding  in  equity  by  other  parties  as 
taxpayers  to  enjoin  the  county  commissioners  from  creating  a  debt  to  raise 
funds  to  build  a  courthouse  and  jail  at  such  place  on  the  ground  that  the 
proceedings  resulting  in  the  order  for  removal  were  void  for  the  reasons  urged  in 
the  contest. 

9. — Contest— Election  to  Bemove  County  Seat. 

In  a  contest  of  an  election  to  remove  the  county  seat  nothine,  it  seems,  can 
be  inquired  into  except  what  occurs  on  the  day  of  election,  that  is,  the  act 
of  casting  and  receiving  the  ballots  from  the  voters,  counting,  the  bidlots  and 
making  returns  thereof. 

10. — ^Towu— Addition— BemoTal  of  County  Seat. 

Where  the  election  to  remove  a  county  seat  resulted  in  favor  of  the  town  of 
Anahuac,  and  the  undisputed  facts  were  that  an  addition  to  the  town  was  a 
part  of  what  had  been  known  as  the  town  for  many  years,  and  that  the  post-office, 
school,  boat  landing,  business  houses  and  what  may  be  called  the  town  has 
always  been  located  on  the  addition,  it  was  clear  that  the  voters  intended  the 
removal  to  be  to  the  addition  and  that  the  commissioners  had  the  right  to  place 
the  courthouse  and  jail  there. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
before  Hon.  L.  B.  High  tower. 

Stevens  &  PicTceit  and  J.  B.  Davis,  tor  appellants. — ^Before  a 
county  seat  can  be  removed  to  any  place  on  any  vote  it  is  necessary 
for  the  Land  Commissioner  to  designate  the  geographical  center  of 


1909.1  KiLooRE  V.  Jacsson.  101 

the  cotmfy,  and  sach  designation  being  a  condition  precedent  on  which 
the  validity  of  the  election  depends,  no  removal  can  be  lawfully  de- 
clared if  the  only  designation  made  is  by  a  certificate  of  the  Land 
Commissioner  that  he  has,  "from  the  maps,  surveys  and  other  data 
on  file  in  his  oflSce,'*  designated  the  center  to  be  at  a  point  within 
the  boundaries  of  a  certain  tract  of  land  and  "near**  the  center  thereof. 
Constitution  of  Texas,  art.  9,  sec.  2;  art.  813,  Eev.  Stats.,  1895; 
Kerr  v.  Corsicana,  35  S.  W.,  696;  Audrey  v.  Dallas,  35  S.  W.,  727; 
Dallas  V.  Ellison,  30  S.  W.,  1128;  Friedenwald  v.  Shipley,  74  Md., 
220;  Erie  v.  Brady,  150  Pa.  St.,  462. 

On  the  uncertainty  and  insuflBciency  of  the  word  "near**  see  the 
following  authorities:  Manis  v.  State,  3  Heisk.  (Tenn.),  315;  Parke's 
App.,  64  Pa.  St.,  137;  Shaw  v.  Davis,  7  Mich.  318;  Ind.  E.  E.  Co. 
V.  Xewsom,  54  Ind.,  125;  Sonnek  v.  Minnesota,  50  Minn.,  558;  Ward 
V.  Wilmington  Ey.,  109  N.  C,  363;  Kirkbride  v.  Lafayette  County, 
108  U.  S.,  208;  Boston  v.  Midland,  67  Mass.,  340;  Grescom  v.  Gil- 
more,  16  N.  J.,  105;  McDonald  v.  Wilson,  59  Ind.,  54;  Blodgett  v. 
Commissioners,  11  N.  W.,  275. 

A  county  judge  (or  county  commissioners)  who  orders  an  election 
on  the  question  of  removing  the  county  seat,  and  who  declares  the 
Tefltilt  thereof,  acts,  in  making  such  orders,  in  all  respects  as  a  court 
of  limited  jurisdiction,  and  therefore  if  it  does  not  appear  from  said 
orders  or  from  the  face  of  the  whole  record  that  a  fact  absolutely 
necessarv  to  furnish  jurisdiction  waa  found  to  exist  by  the  county 
judge  (or  county  commissioners),  the  orders  so  made  are  a  total 
nullity,  and  acts  performed  thereunder  are  wholly  void;  and  presump- 
tions to  supply  the  deficiency  are  not  allowed  in  support  of  such  or- 
ders, but  evidence  to  show  that  such  fact  did  not  in  truth  exist,  is 
admissible  in  behalf  of  the  party  assailing  the  validity  of  the  removal 
of  the  county  seat.  Horan  v.  Wahrenberger,  9  Texas,  319;  Withers 
V.  Patterson,  27  Texas,  496;  Mitchell  v.  Eunkle,  25  Texas  Sup.,  137; 
Williams  v.  Ball,  52  Texas,  607;  Holmes  v.  Buckner,  67  Texas,  109; 
Clayton  v.  Hurt,  88  Texas,  698;  Lindsey  v.  Luckett,  20  Texas,  520; 
Olassgow  V.  McKinnon,  79  Texas,  117;  Fowler  v.  Simpson,  79  Texas, 
617;  Bohl  v.  Brown,  2  Texas  App.  C.  C,  538;  Anderson  v.  Lockhart, 
2  Posev's  TJ.  C,  70;  Thatcher  v.  Powell,  6  Wheat.  (U.  S.),  119; 
Harvey  V.  Tyler,  2  Wall  (U.  S.),  342;  Galpin  v.  Page,  18  Wall.  (U. 
S.),  350;  Walker  v.  Turner,  9  Wheat.  (U.  S.),  541. 

Galveston  Bay,  including  that  part  thereof  sometimes  known  as 
Trinity  Bay,  being  a  navigable  body  of  water,  is  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  Government,  and 
under  such  power  Congress  can  take  exclusive  jurisdiction  of  all 
matters  and  actions  arising  thereon,  both  civil  and  criminal,  and 
consequently  that  part  of  said  bay  which  the  boundaries  of  Chambers 
County,  as  given  in  the  State  statutes,  attempt  to  include  within  the 
borders  of  said  county,  is  not  subject  to  the  exclusive  jurisdiction  of 
the  State  of  Texas  or  of  said  county,  as  is  all  land  within  its  borders, 
and  should  not  be  considered  as  a  part  of  the  territory  of  the  county 
for  the  purpose  of  including  it  in  a  calculation  to  determine  the 
geographical  center  of  the  county  as  a  fact  preliminary  to  the  removal 
of  the  county  seat  thereof.     And  when  correctly  located,  according 
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to  such  calculation^  the  said  center  is  more  than  five  miles  distant 
from  the  town  of  Anahuac  proper,  and  from  all  the  inhabited  parts 
of  both  the  original  town  of  Anahuac,  as  platted,  and  the  Wilcox  Ad- 
dition thereto. 

On  what  are  navigable  waters:  Jones  v.  Johnson,  25  S.  W.,  651; 
Miller  v.  X.  Y.,  109  U.  S.,  385 ;  United  States  y.  Montello,  11  Wall., 
411. 

As  to  what  is  within  the  admiralty  and  maritime  jurisdiction  of 
U.  S.:  Article  3,  sec.  2,  TI.  S.  Const.;  United  States  v.  Bevans,  3 
Wheat.,  383;  United  States  v.  Bodgers,  150  U.  S.,  283;  The  Genesee 
Chief  Case,  53  U.  S.,  443;  Waring  v.  Clarke,  5  How.,  449;  United 
States  V.  Wiltberger,  5  Wheat.,  104;  Jackson  v.  Magnolia,  20  How., 
296;  United  States  v.  Peterson,  64  Fed.,  146;  Ex  parte  Byers,  32 
Fed.,  406;  United  States  v.  Grush,  6  Mason,  290;  Fed.  Cas.  No. 
15268;  Manchester  v.  Massachusetts,  139  U;  S.,  240. 

As  to  Federal  Courts  having  admiralty  and  maritime  jurisdiction: 
Glass  V.  Betsey,  3  Dall.,  6;  sec.  563  (sub.  1st  and  &th),  U.  S.  Stat. 

A  county  seat  can  not  be  removed  to  a  place  not  within  five  miles 
of  the  center  of  the  county  if  it  had  received  less  than  two-thirds  of 
the  votes  cast,  and  although  the  county  judge  has  declared  the  result 
in  favor  of  such  place,  and  removal  of  county  seat  thereto  has  been 
ordered  by  the  Commissioners'  Court,  the  result  so  declared  is  void 
and  the  attempted  removal  illegal,  and  proof  is  admissible  to  show 
that  such  place  is  more  than  five  miles  distant  from  the  center  of  the 
county.  State  v.  Alcorn,  78  Texas,  396;  Caruthers  v.  State,  67  Texas, 
134;  Presidio  County  v.  Jeflf  Davis  County,  13  Texas  Civ.  App.,  117. 

A.  D,  Lipscomb,  for  appellees. 

BEESE,  Associate  Justice. — In  this  case  T.  A.  Kilgore  and  a 
number  of  other  plaintiffs,  property  taxpayers  of  Chambers  County, 
seek  to  enjoin  the  defendants,  who  are  the  county  judge  and  four 
county  commissioners  of  said  county,  from  ordering  an  election  to 
submit  to  the  qualified  voters  of  the  county  the  question  of  the  issu- 
ance of  bonds  for  the  erection  of  a  courthouse  and  jail,  either  in  the 
town  of  Anahuac  or  in  what  is  called  the  Wilcox  Addition  to  said 
town,  and  from  making  any  order  whatsoever  in  regard  to  such  bond 
issue.  Plaintiffs  also  seek  by  mandatory  writ  to  compel  defendants 
to  rescind  their  former  order  removing  the  county  seat  from  Wallis- 
ville  to  Anahuac,  and  to  return  at  once  to  Wallisville  the  public  rec- 
ords, which  had  been  removed  to  Anahuac,  and  to  reestablish  the 
county  seat  at  the  former  place. 

The  suit  is  the  aftermath  of  an  election  ordered  and  held  in  1907 
to  determine  whether  the  county  seat  of  Chambers  County  should 
be  removed  from  Wallisville,  where  it  had  been  located  for  more  than 
forty  years,  to  the  town  of  Analmac.  At  that  election  a  majority  of 
the  votes  cast — ^but  not  two-thirds — ^were  in  favor  of  the  removal,  and 
the  result  was  accordingly  so  declared.  There  was  a  statutory  con- 
test of  the  election  upon  the  grounds,  among  others,  that  the  geo- 
graphical center  of  the  county  had  not  been  properly  designated,  and 
that  Anahuac  was  not  shown  to  be  and  was  not  in  fact  within  five 
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miles  of  the  geographical  center  of  the  county,  which  was  necessary 
to  authorize  tlie  removal  by  a  majority  vote.  The  contest  was  decided 
against  contestants  and  upon  appeal  to  this  court  the  judgment  was 
affirmed.     (Wallis  v.  Williams,  50  Texas  Civ.  App.,  623.) 

In  the  present  case  it  is  alleged  that  the  proceedings  and  the  order 
of  removal  were  void  on  the  grounds,  first,  that  the  Land  Commis- 
sioner did  not,  before  the  election  was  held  and  declared  or  at  any 
time,  designate  the  geographical  center  of  the  county  in  the  manner 
provided  by  statute,  and  which,  it  is  alleged,  was  a  condition  prece- 
dent to  such  election  and  removal;  second,  that  at  no  time  was  any 
evidence  offered  before  the  county  judge  or  the  Commissioners*  Court 
in  regard  to  the  location  of  the  geographical  center  of  the  county,  or 
the  distance  of  Wallisville  or  Anahuac  therefrom,  and  no  determina- 
tion of  this  question  was  ever  made  by  the  county  judge  or  the  Com- 
missioners' Court;  and  third,  that  the  town  of  Anahuac  is,  in  fact, 
more  than  five  miles  from  such  geographical  center,  and  less  than 
two-thirds  of  said  votes  were  for  such  removal. 

Defendants  answered  by  general  denial,  general  and  special  de- 
murrers, and  pleaded  specially  the  proceedings  and  judgment  in  the 
contest  proceedings  in  bar  of  the  action.  Upon  trial  with  a  jury,  after 
the  evidence  and  argument  had  been  heard,  the  court  charged  the 
jury  to  return  a  verdict  for  defendants,  which  was  done.  From  the 
judgment  plaintiffs  appeal. 

By  their  first  assignment  of  error  appellants  bring  in  question  the 
action  of  the  court  in  instructing  the  jury  to  return  a  verdict  for  de- 
fendants, because,  as  set  out  in  the  assignment,  the  evidence  offered 
and  that  erroneously  excluded  was  sufficient  to  show  that  no  valid 
election  had  been  held,  and  that  all  acts  of  the  county  judge  and 
Commissioners'  Court  in  the  premises  were  void.  The  first  proposi- 
tion under  this  assignment  is  based  upon  the  alleged  insufficiency  of 
the  certificate  of  the  Commissioner  of  the  General  Land  Office,  desig- 
nating the  geographical  center  of  the  county  as  provided  by  article  9, 
section  2,  of  tlie  Constitution,  and  article  813,  Bevised  Statutes. 

The  certificate  of  the  Commissioner,  in  proper  form,  designated 
the  center  of  the  county,  *Ho  be  a  point  within  the  boundaries  of 
the  B.  0.  W.  McManus  320-acre  survey,  near  the  center  of  said  sur- 
vey." The  proposition  turns  upon  the  alleged  indefiniteness  of  the 
designation  as  being  ^^near"  the  center  of  the  survey  referred  to,  and 
it  is  insisted  that  tiiis  is  not  a  sufficient  compliance  with  the  require- 
ments of  the  law. 

"Xear"  is  defined  by  Webster  to  mean  ''adjacent  to,  close  by,  not 
far  from."  ''It  is  a  relative  term  and  its  precise  import  can  only  be 
determined  by  surrounding  facts  and  circumstances."  Barrett  v. 
Schuyler  County  Court  (44  Mo.,  202).  The  Land  Commissioner  is 
required  to  designate  the  center  of  the  county  ''from  the  maps,  sur- 
veys and  other  data  on  file  in  his  office."  A  moment's  consideration 
of  the  sources  from  which  he  must  get  his  information  will  suffice 
to  show  that  it  is  not  practically  possible  that  the  Commissioner 
should  determine  with  absolute  accuracy  the  precise  location  of  this 
point.  Some  certain  square  inch  of  ground  is  in  fact  the  geographical 
center  of  the  county,  but  the  location  of  this  point  would  be  practi- 
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cally  impossible  of  determination.  Some  mai^in  must  be  allowed, 
and  it  was  the  intention  of  the  law  should  be  allowed,  on  this  ac- 
count. Appellants  do  not  contend  otherwise.  Now,  we  know  that 
320  acres  is  a  piece  of  ground,  if  in  a  square  form,  approximately 
1240  yards  square.  Whatever  the  form,  relative  to  the  area  of  the 
county  it  occupies  a  veiy  small  space.  A  point  which  would,  in  the 
ordinary  meaning  of  the  term,  be  "near''  the  center  of  this  relatively 
small  space,  would,  we  think,  be  sufiQciently  definite  for  all  practiced 
purposes  as  a  designation  of  the  center  of  the  county,  taking  into 
consideration  the  purpose  for  which  the  designation  is 'made,  and  the 
means  by  which  the  Land  Commissioner  is  required  to  determine  the 
question.    A  more  definite  designation  is  not  practicable. 

The  second  proposition  under  this  assignment  is  that  appellants, 
as  taxpayers,  have  the  right  to  prosecute  this  action.  We  do  not 
understand  that  this  is  questioned  by  appellees. 

The  second  assignment  of  error  complains  of  the  refusal  of  the 
trial  court  to  admit  evidence  offered  by  appellants  to  the  effect  that 
at  no  time  prior  to  ordering  the  election  or  declaring  the  result,  was 
any  evidence  offered  before  the  county  judge  or  Commissioners'  Court 
in  regard  to  the  distance  of  Wallisville  or  Anahuac  from  the  center 
of  the  county,  and  that  it  was  never  at  any  time  determined  that 
Anahuac  was  within  five  miles  of  the  center  of  the  county,  or  that 
Wallisville  was  more  than  five  miles  from  such  point.  The  election 
was  ordered  by  the  county  judge  and  the  returns  made  to  him.  He 
then  counted  the  votes  with  the  result  that  there  appeared  to  have 
been  cast  for  Anahuac  390  votes  and  for  Wallisville  244  votes.  After 
tabulating  the  votes  with  the  above  result,  the  order  of  the  county 
judge  adds:  "Showing  a  majority  in  favor  of  removal  to  Anahuac 
of  146.  And  the  result  of  said  election  is  hereby  declared  against 
Wallisville  and  in  favor  of  Anahuac.'' 

The  proposition  is  stated  under  this  assignment  that  the  county 
judge,  in  this  maitter,  was  acting  as  a  court  of  limited  jurisdiction, 
and  that  it  not  appearing  from  the  face  of  the  whole  record  that  the 
fact  was  found  to  exist  that  Anahuac  was  within  five  miles  of  the 
geographical  center,  which  was  essential  to  the  exercise  of  his  juris- 
diction, his  order  was  an  absolute  nullity.  This  view  has  been  pressed 
upon  tiie  court  by  counsel  for  appellants,  both  in  oral  argument  and 
by  printed  brief,  evidencing  diligent  and  extensive  research,  but  we 
do  not  think  the  proposition  sound  in  the  application  sought  to  be 
made  of  it  here.  The  unsoundness  of  appellants'  contention  lies  in 
the  fact  that  the  jurisdiction,  that  is,  the  power  to  hear  and  deter- 
mine the  matter,  aoes  not  depend  upon  the  establishment  or  the  ex- 
istence of  the  fact  as  to  the  distances  from  Anahuac  and  Wallisville 
to  the  center  of  the  county.  Nor  viras  it  essential  to  the  jurisdiction 
of  the  county  judge  to  declare  the  result  in  favor  of  Anahuac  that  it 
should  have  been  established  that  Anahuac  was  within  five  miles  of 
the  center.  The  order  for  the  election  and  the  counting  of  the  votes 
were  jurisdictional  facts,  and  without  these  it  might  be  said  th»t  the 
county  judge  was  without  jurisdiction  to  declare  the  result,  but  his 
jurisdiction  to  declare  the  result  in  favor  of  AnaJiuac  did  not  depend 
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upon  the  eziatence  of  facts  necessary  to  a  proper  decision  of  the  ques- 
tion. If  it  were  eo^  then  the  power  to  determine  the  existence  or  not 
of  the  fact  would  depend  upon  whether  the  fact  eziffted.  We  can 
not  undertake  to  review  the  numerous  authorities  cited  by  appellants 
in  support  of  this  view  of  the  law,  but  an  examination  of  many  of 
them  show  that  they  are  fundamentally  inapplicable  to  the  case  here 
presented. 

Appellants'  second  proposition  is  that  before  the  county  judge  could 
have  declared  the  result  of  the  election  in  favor  of  Anahuac  upon  a- 
majority  vote,  he  must  have  determined  that  Anahuac  was  within 
five  miles  of  the  geographical  center  as  designated  by  the  Land  Com- 
missioner; that  if  he  did  not  do  so,  his  order  was  void,  and  the  court 
erred  in  refusing  to  allow  appellants  to  prove  this  fact  by  the  testi- 
mony of  the  county  judge.  We  think  it  is  a  sufficient  reply  to  this 
that  a  finding  by  the  county  judge  upon  a  majority  vote  in  favor  of 
Anahuac,  that  the  result  was  in  favor  of  Anahuac,  and  a  judicial 
declaration  of  this  fact,  necessarily  included  a  finding  of  the  fact 
that  Anahuac  was  within  five  miles  of  the  center  of  the  county.  He 
had  the  power  to  determine  this  question,  it  was  necessary  tiiat  he 
should  do  so  in  order  correctly  to  determine  the  result  of  the  elec- 
tion, and  having  made  the  order  which  he  could  not  have  properly 
made  unless  the  fact  existed,  he  should  not  be  heard  to  say  that  he 
made  no  determination  of  this  fact.  His  declaration  of  the  result 
necessarily  involves  also  a  declaration  of  the  existence  of  the  fact 
upon  which  the  correctness  of  his  order  depended. 

We  do  not  hold  that  this  finding,  even  if  it  had  been  specifically 
and  affirmatively  embodied  in  the  order,  was  or  would  have  been 
conclusive  upon  plaintiffs,  but  at  least  it  was  sufficient  to  throw  upon 
them  the  burden  of  showing  that  the  facts  did  not  exist  which  au- 
thorized the  removal  upon  a  majority  vote,  and  this  they  did  not 
even  attempt  to  do.  No  evidence  was  introduced  or  offered  tending  to 
show  that  Wallisville  was,  or  that  Anahuac  was  not,  within  five 
miles  of  the  geographical  center.  Appellants'  contention  rests,  not 
upon  the  nonexistence  of  the  facts,  but  upon  the  alleged  failure  of 
the  county  judge  to  make  inquiry  and  determine  their  existence  and 
to  embody  in  his  order  a  specific  finding  as  to  those  facts. 

What  we  have  said  disposes  of  the  second  proposition  under  this 
assignment.  Whether  any  evidence  was  heard  by  the  county  judge 
or  not,  the  declaration  of  the  result  in  favor  of  Anahuac  necessarily 
involves  a  finding  that  the  facts  necessary  to  such  result  existed.  We 
think  it  is  of  controlling  significance  that  appellants  did  not  attempt 
by  evidence  to  contradict  the-existence  of  the  facts  necessary  to  au- 
thorize the  removal  on  a  majority  vote,  insofar  as  such  result  depended 
upon  the  distance  of  Wallisville  or  Anahuac  from  the  center  of  the 
county  as  designated  by  the  Land  Commissioner. 

Appellants  offered  testimony  to  show  that,  excluding  all  that  part 
of  Chambers  County  covered  by  the  navigable  waters  ot  Trinity  Bay, 
the  center  of  the  county  was  more  than  five  miles  from  Anahuac,  and 
also  to  show  that,  including  this  area,  the  center  could  not  be  located 
within  the  boundaries  of  the  McManus  survey.     This  evidence  was 
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excluded  upon  objection  of  appellees^  to  'vrhicli  appellants  excepted^ 
and  the  ruling  is  complained  of  by  the  third  assignment  of  error. 
As  to  the  first  question  presented^  we  think  it  is  sufficient  to  say  that 
the  law  makes  no  provision  for  excluding  from  consideration,  in 
determining  the  geographical  center  of  the  county,  that  part  of  the 
territory  covered  by  waters,  navigable  or  otherwise,  of  the  bay  which, 
according  to  the  boundaries  of  the  county  as  fixed  by  the  Legislature, 
are  within  such  territory.  "We  doubt  if  it  is  possible  for  the  Land 
Commissioner  to  determine  from  the  maps,  surveys  and  other  data 
in  his  office,  the  area  covered  by  such  waters. 

As  to  the  second  question,  it  seems  to  have  been  the  intention  of 
the  provision  of  the  Constitution  and  of  the  statute  to  make  the  cer- 
tificate of  the  Land  Commissioner  conclusive  as  to  the  location  of 
the  geographical  center.  This  seems  to  have  been  the  view  taken 
by  the  trial  court  in  excluding  tho  evidence  offered  to  contradict  his 
certificate,  and  in  this,  we  think,  there  was  no  error. 

This  disposes  also  of  the  fourth  and  fifth  assignments  of  error 
based  upon  the  action  of  the  court  in  excluding,  upon  objection  of 
defendants,  the  certified  copy  of  the  official  map  of  Chambers  Couniy, 
and  the  testimony  of  W.  B.  Gordon  that  Trinity  (or  Galveston)  Bay 
is  a  body  of  navigable  water  over  which  shipping  and  commerce  of 
various  kinds  is  carried  on. 

Under  the  third,  fourth  and  fifth  assignments  of  error  appellants 
urge  the  following  proposition:  "A  county  seat  can  not  be  removed 
to  a  place  not  within  five  miles  of  the  center  of  the  county  if  it  has 
received  less  tlian  two-thirds  of  the  votes  cast,  and  although  the  county 
judge  has  declared  the  result  in  favor  of  such  place,  and  removal 
of  county  seat  thereto  has  been  ordered  by  the  Commissioners'  Court, 
the  result  so  declared  is  void  and  the  attempted  removal  illegal,  and 
proof  is  admissible  to  show  that  such  place  is  more  than  five  miles 
distant  from  the  center  of  the  county/* 

"We  understand  appellants*  contention  under  this  proposition  to  be, 
that  they  should  have  been  allowed  to  show,  first,  where  the  center  of 
the  county  is  located,  regardless  of  the  certificate  of  the  Land  Com- 
missioner; and  second,  that  Anahuac  is  not  within  five  miles  of  such 
point,  and  that  if  such  facts  are  shown  the  order  of  the  county  judge 
must  be  held  to  be  void.  The  meat  of  appellants*  case  seems  to  be 
embraced  in  this  proposition.  We  do  not  think  it  sound.  The  most 
that  can  be  said  for  appellants  upon  this  point  is,  that  they  might 
have  shown  that  Anahuac  was  not,  in  fact,  within  five  miles  of  the 
point  designated  by  the  Land  Commissioner  as  the  geographical  center 
of  the  county,  that  is,  that  the  finding  of  the  county  judge,  necessarily 
included  in  his  declaration  of  the  result,  was  not  conclusive  on  this 
point;  but  this  faot  appellants  did  not  attempt  to  prove. 

We  are  not  inclined  to  hold  that  the  proceedings  and  judgment  in 
the  contest  proceeding  brought  by  parties  other  than  plaintiffs  in 
this  case  can  be  urged  as  a  bar  to  the  present  proceeding.  That  was 
a  special  proceeding  which  could  only  be  instituted  by  residents  of 
the  county.  (Arts.  1804t,  1804u,  Eev.  Stats.)  We  are  inclined  also 
to  think  that  the  doctrine  announced  by  the  Supreme  Court  in  Nor- 
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man  v.  Thompson,  96  Texas,  250,  applies  to  a  contest  of  an  election 
for  the  location  of  a  county  seat.  The  contest  in  that  case  was  of  a 
local  option  election  under  a  statute  relating  alone  to  sucli  elections. 
After  quoting  the  statute  (art.  3397)  the  court  says:  *^As  used  in 
the  foregoing  article,  the  term  'election'  means  the  act  of  casting 
and  receiving  the  ballots  from  the  voters,  counting  the  ballots  and 
making  returns  thereof.  (State  v.  Tucker,  54  Ala.,  210.)  That  is 
the  meaning  of  the  word  'election*  in  ordinary  usage,  and  it  must  be 
6o  construed;  there  being  nothing  in  the  law  to  suggest  that  the  Leg- 
islature intended  to  use  it  in  a  diflferent  sense.  On  the  contrary, 
wherever  the  word  'election'  appears  in  the  Acts  of  the  Legislature 
upon  this  fiu'bjeet,  it  seems  to  have  in  view  those  things  to  be  done 
on  the  day  of  the  election,  in  contradistinction  to  the  acts  which  are 
to  be  done  preparatory  to  the  election.'* 

It  would  appear  that  the  word  "election,"  as  used  in  the  statute 
under  which  the  contest  of  this  county  seat  election  was  instituted, 
w^s  used  in  the  aame  sense,  andvjf  so,  in  such  contest  nothing  could 
have  been  properly  inquired  into  except  what  occurred  on  the  day  of 
election,  and  there  couft  not  properly  have  been  adjudicated  in  that 
case  the  issues  presented  in  the  present  case,  which  is  an  equitable 
action  which  can  be  prosecuted  by  any  person  affected  in  his  property 
rights  by  the  levy  -and  collection  of  taxes  for  payment  of  the  expenses 
alleged  to  be  about  to  be  unlawfully  incurred  by  reason  of  the  void 
proceedings  resulting  in  the  removal  of  the  county  seat.  We  think, 
however,  that  it  is  immaterial  to  the  decision  of  this  case  whether 
or  not  appellants  are  bound  by  the  judgment  in  the  contested  election 
case.  If  that  proceeding  had  never  been  instituted,  still  they  have 
failed  to  show  any  ground  for  declaring  the  order  of  removal  void. 
It  may  be  remarked  here,  however,  that  it  was  made  one  of  the 
grounds  of  the  contest  that  Anahuac  was  more  than  five  miles  from 
the  geographical  center  of  the  county,  which  was  decided  against  con- 
testants. It  was  held  by  this  court  (Willis  v.  Williams,  supra)  that 
the  burden  of  proof  on  this  issue  was  upon  contestants,  but  it  was 
also  held  that  the  evidence  submitted  in  that  case  was  sufficient  to 
establish  that  Anahuac  was  within  five  miles  of  the  center. 

The  uncontradicted  evidence  shows  that  wh«at  is  laid  down  on  a 
plat,  made  out  and  recorded  before  the  election  was  ordered  or  held, 
as  the  Wilcox  Addition  to  the  town  Anahuac,  is  in  fact  a  part  of  what 
has  been  known  as  the  town  of  Anahuac  for  forty  years  or  more.  It 
is  at  this  place,  spoken  of  as  Wilcox  Addition,  that  the  Commissioners' 
Court  propose  to  erect  the  courthouse  and  jail.  The  uncontradicted 
evidence  shows  that  the  postoffice,  school,  boat  landing,  business  houses, 
and,  in  fact,  what  may  be  called  the  town  of  Anahuac,  has  always 
been,  and  is  now,  located  on  what  is  now  this  Wilcox  Addition,  which 
has  been  known  as  "Anahuac."  This  testimony  is  undisputed  and 
goes  back  to  a  period  before  the  Civil  War.  It  leaves  no  room  for 
doubt  or  question  that  this  is  the  place  to  which  the  voters  intended 
that  the  courthouse  should  be  removed.  There  is  no  merit  in  the 
seventh  and  eighth  assignments  of  error  raising  the  question  of  the 
right  of  the  Commissioners  to  place  the  courthouse  and  jail  on  this 
"Wilcox  Addition."    None  of  the  assignments  of  error  or  the  various 
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propositions   thereunder  present   any  grounds   for  reversal^   and   the 
judgment  is  afl&rmed. 

AjfirmBdm 
Writ  of  error  refused. 


State  of  Texas  v.  Gulf,  Colorado  ft  Santa  Fe  Railway  Cohpant. 

Decided  April  7,  1909. 

1. — Statutory  ComtmetloiL 

A  statute  penal  in  its  character  will  be  strictly  eonstmed. 

9. — ^Railway — ^Bailroad  Commitiioii— Bequlring  Informatioa— Blanks. 

Under  article  4671  of  the  Revised  Statutes,  the  Railroad  Ck>mnus8ion,  in 
requiring  of  a  railway  company  information  as  therein  provided,  is  required  to 
furnish  to  such  company  blanks  to  be  filled  out  in  making  such  answers.  A 
specification  in  the  order  of  the  commission  of  the  matters  required  to  ie  answered 
does  not  comply  with  the  requirement  that  such  blanks  be  furnished;  and  the 
petition  in  an  action  to  recover  the  penalties  provided  in  case  of  failure  to 
furnish  information  as  requested  by  the  commission  must  allege  that  proper 
blanks  were  furnished  the  railway  for  that  purpose  or  be  subject  to  demurrer. 

Appeal  from  the  District  Court  of  Travis  County,  Tried  below 
before  Hon.  Chas.  A*  Wilcox. 

R.  V.  Davidson,  Attorney-General^  and  James  E.  WaltKaU,  for  ap- 
pellant. 

"No  briefs  on  file  for  appellee. 

FISHEBy  Chief  Justice. — Statement  of  the  Nature  and  Besuli 
of  Suit, — This  suit  was  instituted  by  the  State  of  Texas,  through  her 
Attorney-General,  B.  Y.  Davidson,  the  said  Attorney-General  acting  by 
authority  and  under  instructions  from  the  Bailroad  Commission  of 
Texas,  against  the  Gulf,  Colorado  &  Santa  Fa  Bailway  Company  for 
penalties  for  failure  and  refusal  to  comply  with  the  following  special 
orders,  to  wit: 

''Office  of  Bailroad  Commission  of  Texas. 

"Austin,  Texas,  July  81,  1907. 
''Special  Order: 

IJnder  the  authority  conferred  upon  it  by  article  4571  of  the  Be- 
vised  Statutes  of  Texas,  it  is  hereby  ordered  by  the  Bailroad  Commis- 
sion of  Texas  that  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company 
be  and  it  is  hereby  ordered  and  required  to  compile  and  file  with  this 
Commission,  on  or  before  September  15,  1909,  a  full  and  complete 
statement  in  the  manner  and  form  prescribed  below  and  diowing  the 
following  information,  to  wit: 

''The  total  number  of  all  freight  cars  handled  at  Houston,  Waco, 
.    •    •    during  the  months  of  October,  1905,  and  June,  1906. 

''State  separately  the  number  of  cars  originating  at  and  forwarded 
from  above  named  stations;  the  number  of  cars  received  and  destined 
to  above  stations ;  the  number  of  passing  cars  delivered  to  and  received 
from  connecting  lines. 
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^'Separate  eiatements  shall  be  made  for  each  station  and  for  each 
month. 

Allison  Mayfield,  Chairman. 
L.  J.  Storey, 
0.  B.  Colqnitt, 

Commissioners. 
"Attest:  % 

E.  B.  McLean, 

Secretary.'* 

'^Office  of  Bailroad  Commission  of  Texas. 

"Austin,  Texas,  August  1,  1907. 
^'Special  Order: 

Under  the  authority  conferred  upon  it  by  article  4571  of  the  Ee- 
Tiaed  Statutes  of  Texas,  it  is  hereby  ordered  by  the  Eailroad  Commis- 
sion of  Texas  that  the  Company 
be  «nd  it  is  hereby  ordered  and  required  to  file  with  this  Commission 
on  or  before  September  15,  1907,  a  full  and  complete  statement  show- 
ing the  amounte  paid  and  charged  to  ^Legal  ^Expenses'  for  each  year 
for  a  period  of  five  years  ending  with  June  30,  1907,  in  the  manner 
and  form  prescribed  below,  to  wit: 

''1. — Salaries  of  general  attorney,  assistants,  clerks  and  o£5ce  ex- 
penses. 

"2. — ^Actual  traveling  expenses  of  general  attorney,  assistants  and 
derks. 

"3. — Other  expenses  of  general  attorney,  assistants  and  clerks,  giv- 
ing details  of  each  item  of  such  expense. 

"4. — ^Amount  paid  as  fees  to  attorneys  other  than  general  attorneys 
and  assistants. 

"6. — ^Amount  paid  for  court  costs  and  witness  fees. 

''6. — ^All  other  expenses  incidental  to  the  trial  and  settlement  of 
law  suits  to  be  given  in  detail. 

^7. — ^Amount  of  expenses  of  s^eneral  attorney,  assistants  and  other 
employes  in  attendance  on  legislative  bodies.  State  and  National,  to 
be  stated  separately,  and  each  item  of  expenses  to  be  shown  in  detail. 

**8. — ^Amount  paid  as  proportion  of  salaries  of  solicitors,  attorneys 
and  their  assistants  of  owning  system  and  holding  company  charged 
to  or  paid  by  Texas  Company. 

**9. — ^Amount  paid  as  proportion  of  expenses  of  solicitors,  attorneys 
and  their  assistants  of  owning  system  and  holding  company,  to  be 
itemized. 

**10. — ^Amouni  paid  for  any  other  purpose,  including  expense  of  at- 
tendance on  sessions  of  Texas  Eailroad  Commission,  sessions  of  Inter- 
state Commerce  Commission,  donations  and  contributions  of  all  kinds; 
tb^e  amoimts  to  be  shown  in  detail. 

Allison  Mayfield,  Chairman. 
L.  J.  Storey, 
0.  B.  Colquitt, 
'^  Attest :  Commissioners. 

£.  B.  McLean, 
Secretary,'' 
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^^OflSce  of  the  Eailroad  Commission  of  Texas. 

"Austin,  Texas,  August  27,  1907. 
"It  is  ordered  by  the  Eailroad  Commission  of  Texas  that  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  shall  file  with  the  Commis- 
sion not  later  than  October  1,  1907,  a  statement,  the  correctness  of 
which  sliall  be  sworn  to  by  the  auditor  of  said  Eailway  Company, 
showing  the  earnings  of  said  company  on  the  cotton  hauled  by  it  for 
the  year  beginning  July  1,  1905,  and  ending  with  June  30,  1906,  as 
follows : 

"1st.  The  gross  earnings  received  by  said  company  for  hauling 
cotton. 

"2d.  The  gross  earnings  received  by  said  company  for  hauling 
cotton  which  had  origin  and  destination  in  Texas  and  credited  to 
intrastate  earnings. 

"3d.  The  gross  earnings  received  by  said  company  on  all  cotton 
hauled  by  it  under  interstate  or  foreign  bills  of  lading  and  credited 
to  interstate  earnings. 

"4th.  The  gross  earnings  on  all  cotton  hauled  by  said  Eailway 
Company  originating  in  Texas  under  bills  of  lading  which  did  not 
name  an  interstate  or  foreign  destination,  but  did  name  destination 
at  a  point  in  Texas,  and  which  earnings  were  credited  to  interstate 
traffic. 

"Explanation:  The  amount  of  earnings  on  concentrated  cotton  to 
be  included  in  gross  earnings  shall  be  that  remaining  after  concen- 
tration charge  adjustments  have  been  made. 

Allison  Mayfield,  Chairman. 
L.  J.  Storey, 
0.  B.  Colquitt, 

Commissioners. 
"Attest : 

E.  E.  McLean, 

Secretary.'* 

In  the  petition*  of  the  plaintiflE  it  was  alleged  that  the  said  orders 
were  duly  and  legally  made  and  entered  under  the  provisions  of 
article  4571  of  the  Bevised  Statutes,  and  that  notices  thereof  were 
duly  and  legally  served  on  the  defendant,  but  that  the  defendant  failed 
and  refused  to  comply  with  the  terms  and  provisions  of  said  orders 
and  failed  and  refused  to  furnish  the  information  requested  in  said 
orders. 

The  defendant,  The  Gulf,  Colorado  &  Santa  Fe  Eailway  Company, 
answered  by  a  general  and  special  exception  and  also  by  a  general 
denial.  The  defendant  specially  excepted  to  the  plaintiffs  petition, 
because  it  was  not  alleged  therein  that  the  Eailroad  Commission  ever 
forwarded  to  the  defendant  any  blanks  to  be  filled  under  the  provisions 
of  said  article  4571,  and  because  it  was  not  alleged  that  the  defendant 
ever  failed  or  refused  to  fill  up  any  blanks  sent  it  by  the  Eailroad 
Commission  of  Texas  under  the  authority  of  said  article  4571. 

Upon  the  trial  of  the  cause,  the  defendant's  general  and  special 
exceptions  were  sustained  and  the  plaintiff  declining  to  amend,  the 
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court  rendered  judgment  dismissing  the  cause  of  action,  to  which 
judgment  the  plaintiff,  in 'open  court,  excepted  and  gave  notice  of 
appeal  to  this  court. 

Opinion. — Article  4571  of  the  statute  under  which  this  suit  was 
brought,  provides  that  the  Eailroad  Commission  shall  cause  to  be 
prepared  suitable  blanks,  with  questions  calculated  to  elicit  all  in- 
formation concerning  railroads,  and,  as  often  as  may  be  necessary, 
furnish  said  bknks  to  the  railroad  companies.  Any  railroad  company 
receiving  from  the  Commission  any  such  blanks  shall  cause  said  blanks 
to  be  properly  filled  out,  so  as  to  answer  fully  and  correctly  each  ques- 
tion therein  propounded,  and  in  case  they  are  unable  to  answer  any 
question,  they  shall  give  a  satisfactory  reason  for  their  failure;  and 
the  said  answers,  duly  sworn  to  by  the  proper  officer  of  said  company, 
shall  be  returned  to  said  Commission  at  its  office  in  the  city  of  Austin, 
within  thirty  days  from  the  receipt  thereof.  Subdivision  1  of  this 
article  also  provides  that  if  any  officer  or  employe  of  the  railway  com- 
pany shall  fail  or  refuse  to  fill  out  and  return  any  blanks,  as  above 
required,  or  refuse  to  answer  any  quesftion  therein  propounded,  etc., 
he  shall  be  guilty  of  a  misdemeanor  and  shalL  on  conviction,  be  fined 
each  day  he  shall  refuse  to  perform  such  duty  after  the  expiration 
of  the  time  aforesaid,  a  penalty  of  $500,  and  the  Commission  shall 
cause  the  prosecution  thereof  in  the  proper  court;  and  a  penalty  of 
like  amount  shall  be  recovered  from  the  company,  when  it  appears 
that  such  person  acted  in  obedience  to  its  direction,  permission  or 
request  in  his  failure,  or  evasion  or  refusal. 

This  statute  in  its  character  is  highly  penal,  and  must  be  strictly 
construed.  Schloss  v.  Atchison,  Topeka  &  Santa  Fe  Railway  Co., 
85  Texas,  602.  The  appellant  seeks  a  recovery  against  appellee  on 
the  ground  that  it  failed  and  refused  to  comply  with  the  terms  and 
provisions  of  the  orders  above  mentioned  and  to  furnish  the  infor- 
mation as  therein  requested.  The  statute  imposes  a  penalty  when 
the  railway  company  or  its  officers  fail  or  refuse  to  answer  the 
questions  propounded  in  the  blanks  to  be  furnished  by  the  Eailroad 
Commission.  It  is  not  alleged  that  such  blanks  were  furnished,  and, 
of  course,  it  follows  that  there  was  no  refusal  to  fill  out  the  blanks 
and  answer  the  questions  therein  propounded  or  furnish  tlie  informa- 
tion therein  requested.  The  statute  requires  of  the  Commission  the 
duty  to  furnish  the  railway  companies  blanks  embracing  questions 
concerning  which  it  desires  information,  and  only  imposes  a  penalty 
when  the  questions  propounded  and  the  information  requested  on 
the  face  of  the  blanks  are  not  answered  and  furnished.  The  orders 
passed  by  the  Commission  which  required  the  railways  to  furnish  the 
desired  information  could  not  be  regarded  as  blanks  required  by  the 
article  in  question.  The  rule  of  strict  construction  applying,  there 
was  no  error  in  the  trial  court's  sustaining  the  demurrers. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 
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Pabun  &  Orendobff  Compakt  v.  p.  D.  Gloveb  and  Cullek  Crews* 

Decided  April  7,   ]909. 

1.— Insooent  Purchaser— Partners— Hotiee—Pleadiiig. 

Plaintiffs,  who  had  sold  property  to  M.  which  he  had  sold  to  others,  sued 
to  recover  it,  claiming  that  M.  had  obtained  it  from  them  by  fraud.  Defendants 
claimed  it  as  innocent  purchasers  from  M.  Under  this  issue  evidence  offered  by 
plaintiff  to  show  that  defendants  were  partners  of  M.  should  have  been  admitted 
m  rebuttal  Of  defendant's  claim  to  be  innocent  purchasers,  though  plaintiffs 
had  no  pleadings  supporting  the  admission  of  such  proof. 

%. — Same— Pleading. 

It  is  no  objection  to  a  pleading  filed  in  reply  to  a  plea  by  defendant  of 
innocent  purchaser,  that  the  facts  set  up  are  inconsistent  with  those  alleged  in 
the  petition;  nor  to  evidence  offered  under  a  denial  of  such  plea  of  innocent 

?urchaser  that  it  is  inconsistent  with  the  case  made  by  plaintiffs'  alleged  petition, 
laintiffs  are  permitted  to  file  inconsistent  pleas. 

8.— <lharge— ArgnmentatiTe— ^irndne  Prominenoe. 

A  charge  as  to  the  effect  which  the  Jury  are  to  give  to  certain  evidence 
invades  their  province  though  the  rule  given  be  not  contrary  to  logic  or  reason. 

Error  from  the  District  Court  of  Hays  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

U.  F.  Short  and  ^Fill  6.  Barber,  for  plaintiffs. — ^Defendants  allege 
they  are  bona  fide  purchasers  from  H.  A.  McMeans  of  the  property 
in  controversy^  for  value.  That  they  paid  him  for  said  purchase  $7500 
by  canceling  a  debt  due  from  him,  and  in  addition  thereto  they  aa- 
sumed  the  payment  of  debts  due  from  McMeans  to  other  creditors, 
aggregating  $2636.10.  Defendants  should  state  in  their  answers  the 
name  of  each  creditor  whose  debt  was  assumed,  and  the  amount  due 
each,  and  how  and  when  each  were  paid.  Traders  National  Bank  v. 
Close,  76  Texas,  47;  Duveneck  v.  Kutzer,  17  Texas  Civ.  App.,  677; 
Noble  V.  Gilliam,  33  So.,  861;  British,  Etc.,  Mfg.  Co.  v.  Norton,  28 
So.,  31;  Gamble  v.  Aultman,  28  So.,  30;  Wood  v.  Biley,  25  So.,  723; 
Freeman  v.  Stewart,  24  So.,  31;  Weber  v.  Bothschilds,  3  Am.  St. 
Bep.,  162. 

A  fraud  committed  or  misrepresentation  made  by  one  partner  in 
obtaining  property  for  the  business  of  a  copartnership  is  binding  upon 
all  the  partners,  and  none  of  them  could  be  innocent  purchasers  of 
property  for  value  under  such  circumstances.  Palmo  v.  Slay  den  & 
Co.,  100  Texas,  13;  Kneisley  Lumber  Co.  v.  Stoddard  &  Co.,  109  S. 
W.,  840;  Dockery  v.  Faulkner,  101  S.  W.,  501;  Friswold  v.  Haven, 
St  Am.  Dec,  380;  Coleman  v.  Pierce,  26  Minn.,  123;  French  v. 
Bowe,  15  Iowa,  563;  Key  v.  Hamilton,  33  Ohio  St.,  7;  Morehouse 
V.  Northrop,  89  Am.  Dec,  211;  Alexander  v.  State,  56  Ga.,  478; 
Durant  t.  Bogers,  87  HI.,  508;  Kerr  v.  Sharp,  83  HI.,  199;  Witcher 
V.  Brewer,  49  Ala.,  118. 

An  isolated  fact  should  not  be  given  undue  prominence  by  em- 
phasizing it  in  a  special  charge,  to  the  exclusion  of  all  other  facts 
bearing  upon  the  issue  which  the  jury  should  consider.    Gulf,  C  &  S. 
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P.  By.  Co.  V.  Harriett,  80  Texas,  73 ;  N"ew  York  and  T.  Land  Co.  v. 
Gardner,  25  S.  W.,  737;  Medlin  v.  Wilkins,  60  Texas,  409;  Galveston, 
H.  &  S.  A«  Ey.  Co.  v.  Kntac,  76  Texas,  473 ;  Hurlbut  v.  Boaz,  4  Texas 
Civ.  App.,  371;  Panhandle  Nat.  Bank  v.  Emory,  78  Texas,  498; 
Mitchell  V.  Mi-tchell,  80  Texas,  101. 

A.  B.  Story  and  B.  E.  McKie,  for  defendants. — ^It  is  neither  neces- 
sary nor  proper  to  set  forth  the  evidence  upon  which  pleader  relies. 
Wells  V.  Fairbanks,  6  Texas,  584;  Van  Alstyne  v.  Bertrand,  15  Texas, 
179;  Houston,  Etc.,  B.  Co.  v.  Shafer,  54  Texas,  646;  Thomas  v.  Chap- 
man, 62  Texas,  194;  Bains  v.  Herring,  68  Texas,  472. 

The  petition  of  plaintifih,  and  the  total  absence  of  any  allegation 
that  defendants  and  McMeans  were  partners,  make  it  plain  that  no 
evidence  that  tiiey  were  partners  would  be  admissible.  That  the 
allegata  and  the  probata  would  be  widely  variant  is  too  plain  to  re- 
quire Ihirther  comment 

The  assumption  of  said  debts  by  the  defendants,  and  the  statement 
by  them  to  creditors  whose  debts  they  assumed  that  they  had  pur- 
chased the  business  of  McMeans  and  assumed  certain  debts  of  the 
business,  and  the  assent  to  same  by  said  creditors,  and  the  acceptance 
by  ihe  said  creditors  of  the  obligation  of  defendants  "in  lieu  of  the 
obligations  of  McMeans,  constituted  a  good  and  valuable  consideration 
for  the  transfer  and  made  defendants  bona  fide  purchasers  for  value 
of  the  said  goods.  Hamilton-Brown  Shoe  Co.  v.  Lyons,  6  Texas  Civ. 
App.,  633;  Wear-Boogher  D.  G.  Co.  v.  Crews,  23  Texas  Civ.  App., 
668;  Bason  v.  Hughart,  2  Texas,  479;  Hendricks  v.  Snediker,  30 
Texas,  306;  Lane  v.  Scott,  57  Texas,  372;  Gulf,  etc..  By,  Co.  v. 
Winton,  7  Texas  Civ.  App.,  57;  Cobb  v.  Beall,  1  Texas,  348;  James 
y.  Fulcrod,  5  Texas,  519. 

KEY,  Associate  Justice. — This  is  a  suit  for  the  recovery  of  nine- 
teen wagons  of  the  value  of  $1140,  charged  by  the  plaintiff  to  have 
been  obtained  from  it  by  one  H.  A.  McMeans  by  iraud  and  under 
0uch  circumstances  as  that  the  purported  sale  from  the  plaintiff  to 
McMeans  did  not  vest  in  the  latter  right  to  the  property  and  left  the 
superior  title  in  the  plaintiff.  The  plaintiff  charged  that  the  defend- 
ants had  attempted  to'  purchase  tUb  wagons  from  McMeans,  but  had 
acquired  no  title  thereto.  At  the  instance  of  the  plaintiff  a  writ  of 
sequestration  was  issued  and  the  wagons  seized  by  the  sheriff  under 
that  writ  and  delivered  to  the  plaintiff  under  a  replevin  bond  ex- 
ecuted by  it. 

The  defendants  filed  separate  answers  presenting  the  same  defenses 
and  tendering  similar  issues,  including  a  general  denial,  several  special 
exceptions  and  a  special  plea  alleging  that  they  were  innocent  pur- 
chasers, because  they  had  bought  from  McMeans  his  entire  stock  of 
merchandise,  includmg  the  wagons  in  controversy,  and  had  paid  for 
the  same  by  canceling  McMeans'  indebtedness  to  them,  amounting  to 
$7500,  and  by  assuming  and  obligating  themselves  to  pay  to  other 
creditors  of  McMeans  certain  debts,  amounting  to  $2636.10,  all  of 
which  they  alleged  was  done  in  good  faith^  and  without  notice  that 
Vol,  LV  Civil— 8. 
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the  wagons  had  been  obtained  from  the  plaintiflf  by  fraud.  They  also 
filed  a  cross-action,  seeking  to  recover  upon  the  replevin  bond. 

Plaintiflf  filed  a  supplemental  petition  containing,  among  other  mat- 
ters, a  general  denial  of  the  defendants^  plea  of  innocent  purchasers. 

There  was  a  jury  trial  which  resulted  in  a  verdict  and  judgment 
against  the  plaintiff  upon  its  suit,  and  in  favor  of  the  defendants 
against  the  plaintiff  and  the  sureties  upon  its  indemnity  bond  for 
$1140,  which  sum  the  judgment  divides  equally  between  the  two  de- 
fendants. 

The  plaintiff  has  brought  the  case  to  this  court  by  writ  of  error, 
and  has  presented  it  upon  several  assignments  of  error,  the  most  of 
which  will  be  overruled  without  discussion. 

We  sustain  the  ninth  and  tenth  assignments  of  error,  which  com- 
plain of  the  action  of  the  court  in  excluding  certain  testimony  of- 
fered by  the  plaintiffs  tending  to  show  that  McMeans  and  the  defend- 
ants were  in  fact  partners  in  the  mercantile  business  conducted  in 
the  name  of  McMeans.  The  excluded  evidence  was  pertinent  and  ad- 
missible upon  the  issue  of  innocent  purchaser.  In  their  answer  the 
defendants  averred  that,  even  if  McMeans  had  been  guilty  of  such 
fraud  as  would,  as  between  him  and  the  plaintiff,  vitiate  his  title  to 
the  wagons,  still,  the  defendants  were  innocent  purchasers  without 
notice,  and  had  therefore  acquired  title  to  the  property  as  against  the 
plaintiff.  The  excluded  testimony  was  pertinent  upon  the  question 
of  notice^  because  if,  in  fact,  the  defendants  were  partners  with  Mc- 
Means, then  his  knowledge  of  the  fraud  will  be  imputed  to  the  de- 
fendants and  constitute  notice  to  them.  (Palmo  v.  Slayden,  100  Texas, 
13;  Dockery  v.  Faulkner,  101  S.  W.,  601;  Kneisley  Lumber  Co.  v. 
Stoddard  &  Co.,  109  S.  W.,  840.)  Counsel  for  defendants  contend 
that  this  evidence  was  not  admissible,  because  the  plaintiff  alleged  in 
its  petition  that  McMeans  was  engaged  in  the  mercantile  business  and 
was  indebted  to  the  defendants  in  the  sum  of  $7500  for  borrowed 
money,  and  also  alleged  that  the  money  referred  to  was  lent  to  Mc- 
Means upon  an  agreement  tlmt  he  should  establish  a  mercantile  busi- 
ness in  the  town  of  San  Marcos,  and  when  the  same  was  fully  estab- 
lished and  proven  to  be  safe,  then  the  defendants  would  become  part 
owners  of  it  and  would  share  in  the  profits  and  losses.  We  do  not 
hold  that  the  testimony  was  admissible  in  support  of  the  plaintiff's 
case  as  set  out  in  its  petition,  but  it  was  admissible  upon  the  issue  of 
want  of  notice  set  up  in  the  defendants'  plea  of  purchase  in  good 
faith,  all  of  which  was  denied  by  the  plaintiff's  supplemental  petition. 
As  a  matter  of  fact  it  was  not  alleged  in  the  plaintiff's  petition  that 
the  defendants  and  McMeans  were  not  partners  at  the  time  McMeans 
perpetrated  the  alleged  fraud,  but  even  if  it  had  been,  such  allegation 
would  not  have  cut  off  plaintiff's  right  to  prove  that  they  were  part- 
ners, in  order  to  break  down  the  plea  of  innocent  purchasers  asserted 
by  the  defendants.  We  have  a  statute  which  permits  parties  to  file 
inconsistent  pleas,  and  when  that  course  is  pursued^  such  pleas  do  not 
limit  or  otherwise  affect  each  other.  (Duncan  v.  Magette,  25  Texas, 
245;  Bauman  v.  Chambers,  91  Texas,  108.)  If,  in  response  to  the 
plea  of  innocent  purchasers  the  plaintiff  had  alleged  that  the  de- 
fendants were  in  partnership  with  McMeans  at  the  time  he  perpetrated 
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the  fraud  upon  the  plaintiff,  and  therefore  had  notice  of  such  fraud, 
wich  plea  could  not  have  been  objected  to  because  of  its  inconsistency 
with  the  former  plea  of  the  plaintiflf.  Now,  the  only  difference  is  that 
the  defendants  alleged  tliat  they  bought  the  property  from  McMeans 
without  notice  of  the  fraud,  and  the  plaintiff  in  replication  filed  a 
general  denial.  A  general  denial  was  all  that  was  necessary  to  render 
admissible  any  testimony  which  would  tend  to  show  that  the  de- 
fendants bad  notice  of  the  fraud.  Such  being  the  case,  the  excluded 
testimony  was  admissible  regardless  of  the  averments  contained  in  the 
plaintiff's  petition. 

At  the  request  of  the  defendants,  the  court  instructed  the  jury  as 
follows :  *'If  you  find  from  the  evidence  that  Crews  and  Glover  knew, 
before  the  purchase  of  McMeans'  stock,  that  McMeans  owed  Parlin 
&  Orendorff  Co.  for  the.  wagons  in  controversy,  you  are  instructed  that 
tliis  knowledge  alone  is  not  such  knowledge  as  would  put  them  upon 
notice  or  inquiry  as  to  any  fraud  upon  the  part  of  McMeans  in  ob- 
taining these  wagons.'' 

The  giving  of  this  charge  is  assigned  as  error,  the  contention  being 
that  in  so  doing  the  court  gave  undue  prominence  to  a  particular 
fact,  which  action  of  the  court  was  calculated  to  mislead  the  jury. 
We  sustain  that  contention  and  also  hold  that  the  charge  was  argu- 
mentative and  upon  the  weight  of  testimony.  The  court  had  already 
sufficiently  instructed  the  jury  as  to  the  rules  of  law  by  which  they 
were  to  be  guided  in  their  deliberations,  and  to  single  out  any  par- 
ticular fact  and  tell  the  jury  that  it  was  or  was  not  sufficient  proof 
upon  a  particular  issue,  was  not  only  argumentative,  but  was  giving 
undue  prominence  to  that  fact  and  invading  the  province  of  the  jury 
by  indicating  to  them  the  judge's  opinion  as  to  the  effect  to  be  given 
certain  testimony.  Tested  by  the  rules  of  logic  and  reason  it  may  be 
proper  to  say  that  knowledge  by  the  defendants  of  McMeans'  indebted- 
ness for  the  wagons,  considered  alone,  was  not  sufficient  to  put  them 
upon  notice  or  inquiry  as  to.  the  fraud  practiced  by  McMeans  in  ob- 
taining the  property;  but  rules  of  logic  and  reason  are  not  necessarily 
rules  of  law  that  should  be  given  in  charge  to  a  jury.  In  determin- 
ing the  question  of  notice  it  was  the  duty  of  the  jury,  after  hearing 
argument  in  behalf  of  both  parties,  and  without  any  aid  or  suggestion 
from  the  court  other  than  had  already  been  given  in  the  charge,  to 
weigh  and  determine  the  force  of  all  the  testimony  bearing  on  that 
point;  and  the  court  had  no  more  right  to  single  out  the  particular 
fact  referred  to  and  comment  upon  it  than  it  had  to  single  out  and 
comment  upon  any  other  fact  bearing  upon  that  issue.  (Gulf,  C.  & 
S.  F.  By.  Co.  V.  Harriett  80  Texas,  73 ;  Mitchell  v.  Mitchell,  80  Texas, 
101;  Medlin  v.  Wilkins,  60  Texas,  409;  Galveston,  H,  &  S.  A.  Ry. 
Co-  V.  Kutac,  76  Texas,  473;  Panhandle  National  Bank  v.  Emery,  78 
Texas,  498.) 

Error  is  addressed  to  the  action  of  the  court  in  overruling  a  special 
exception  to  the  defendants'  plea  of  innocent  purchasers,  wherein  it 
was  alleged  thai,  as  a  consideration  for  the  purchase  of  McMeans' 
stock  of  merchandise,  including  the  wagons  here  in  controversy,  the 
defendants  obligated  themselves  to  pay  debts  owing  by  McMeans  in 
excess  of  the  v^ue  of  the  wagons — the  basis  of  the  exception  being 
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that  the  plea  did  not  state  the  names  of  such  other  creditors  nor  the 
amounts  of  their  respective  debts.  The  record  shows  that  the  omission 
complained  of  can  be  readily  supplied;  and^  without  making  a 'dis- 
tinct ruling  on  the  question^  we  suggest  that  the  defendants  amend 
their  answer  in  such  maimer  as  to  obviate  the  objection. 

On  all  the  other  assignments  we  rule  in  favor  of  defendants  in 
error. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


FOBTY-ACBE    SpBING   LiVB    StOCK    COICPANY    BT   AL.    V.    WbST    TBZAS 

Bank  &  Trust  Cokpaky. 

Decided  April  1,   1909. 

iBjBBetloB— AppeaL 

The  Act  of  April  16,  1907  (Laws  30th.  Leg.  p.  206)  amending  art  2989 
Rev.  Stats,  contemplates  that  some  action  must  be  taken  in  the  court  below 
calling  in  question  the  correctness  of  the  proceedings  in  the  trial  court  granting 
a  temporary  writ  of  injunction  before  such  order  can  be  revised  on  appeal. 
Where  there  was  no  answer  by  defendants  nor  any  motion  to  dissolve  and  the 
exceptions  un^ed  on  appeal  were  in  the  nature  of  demurrers  to  the  sufficiency  of 
the  petition  for  injunction,  the  order  granting  it  will  be  affirmed  unless  funda- 
mental error  appears. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  Geo.  Calhoun. 

Doivell  &  Dowell,  for  appellants. — The  petition  is^  as  to  the  facts 
stated,  based  on  information  and  belief,  and  an  injunction  can  not  be 
granted  on  such.  Baits'  Bev.  Stats.,  art.  2992;  Pullen  v.  Baker,  41 
Texas,  420;  Duck  v.  Peeler,  74  Texas,  272;  Jordan  v.  Corley,  42 
Texas,  287;  Wheeler  v.  Gray,  5  Texas  Civ.  App.,  12;  Marshall  v. 
Shuber,  3  App.  C.  C,  sec.  370;  Dimmitt  v.  Gamier,  2  Texas  U.  C, 
334. 

Where  the  allegations  in  a  petition  state  they  are  made  on  informa- 
tion and  belief,  to  be  sufficient  the  name  of  the  party  giving  such  in- 
formation should  be  disclosed  and  his  affidavit  attached  stating  the 
facts  upon  which  the  allegations  are  made.  Pullen  v.  Baker,  41  Texas, 
420;  Harrison  v.  Crumb,  1  App.  C.  C,  sec.  992;  Beyan  v.  Enight»  1 
Texas,  180 ;  Carter  v.  Carter,  32  Texas,  212. 

The  petition  does  not  allege  that  Frank  Heierman  and  Hall  Bros, 
are  insolvent,  and  no  injunction  could  be  granted  unless  such  allega- 
tions were  made.  Cameron  v.  White,  8  Texas,  152;  Watrous  v.  Sog- 
ers, 16  Texas,  410,  411. 

For  all  this  court  knows  (and  in  fact  it  is  true)  Frank  Heierman 
and  Hall  Bros.,  or  either,  are  able  to  respond  in  damages  for  the  tak- 
ing of  such  timber,  and  appellees  have  a  plain,  adequate  and  complete 
remedy  at  law,  therefore  the  injunction  should  not  be  granted.  Sum- 
mer V.  Crawford^  41  S.  W.,  825;  Lopez  v.  Bodreques,  8  App.  C.  C*i 
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flee.  113;  Duck  v.  Peeler,  74  Texas,  271;  Dimmitt  v.  Gamer,  2  Texas 
U.  C,  334 ;  Wdndisch  v.  Gossett,  30  Texas,  745. 

The  petition  is  bad  for  uncertainty  in  that  it  does  not  state  what 
allegations  are  made  on  the  knowledge  of  affiant,  and  what  upon  infor- 
mation of  others.  PuUen  v.  Baker,  41  Texas,  420;  Harrison  v.  Crumb, 
1  App.  C.  C,  sec.  992;  Bryan  y.  Knight,  1  Texas,  180;  Carter  v. 
Carter,  32  Tex»s,  12. 

The  petition  does  not  allege  the  value  of  the  land  with  the  timber 
nor  without,  neither  does  it  allege  the  value  of  the  timber  as  a  whole, 
that  taken  and  that  to  be  taken;  neither  does  it  allege  the  value  of 
that  taken,  and  it  does  not  appear,  it  not  being  land,  but  timber  the 
eubject  matter  of  the  suit,  that  the  District  Court  has  jurisdiction, 
and  without  such  allegations  as  to  value  no  injunction  could  issue,  as 
the  petition  should  state  all  and  negative  all  which  is  necessary  to  es- 
tablish a  right.  Gibson  v.  Templeton,  62  Texas,  558;  Harrison  v. 
Crumb,  1  App.  C.  C,  sec.  192 ;  Bryan  v.  Knight,  1  Texas,  180 ;  Carter 
y.  Griffin,  32  Texas,  212. 

No  brief  for  appellees. 

BICE,  Associate  Justice. — This  is  an  appeal  from  an  ord^r  grant* 
ing  a  temporary  injunction  under  article  2989,  Bevised  Civil  Statutes, 
relating  to  injunctions,  as  amended  in  1907.  On  the  10th  of  Febru- 
ary, 1909,  the  West  Texas  Bank  &  Trust  Company,  a  private  corpora- 
tion, filed  suit  in  the  District  Court  of  Travis  County  against  the 
Forty-Acre  Spring  Live  Stock  Company,  a  private  corporation,  and 
also  against  John  Dowell,  Frank  Heierman,  Will  A.  Hall  and  John 
Tom  Hall,  the  last  two  composing  the  firm  of  Hall  Bros.,  substan- 
tially alleging  that  about  the  24th  day  of  June,  1907,  in  the  District 
Court  of  Bexar  County,  it  recovered  judgment  against  John  Dowell 
and  said  Forty-Acre  Spring  Live  Stock  Company,  for  the  sum  of  $39,- 
035.13,  with  a  decree  foreclosing  a  deed  of  trust  and  vendor's  lien  on 
certain  tracts  of  land  fully  described  in  said  petition,  and  that  there- 
after it  sued  out  an  order  of  sale  in  said  cause,  directed  to  the  sheriff 
of  Travis  County,  commanding  him  to  seize  and  sell  said  described 
tracts  of  land,  and  that  in  pursuance  thereof,  said  sheriff  did,  about 
the  19th  of  October,  1907,  seize  said  tracts  of  land  by  virtue  of  said 
order  of  sale,  and  advertised  the  same  for  sale  and  did  thereafter  seU 
two  of  said  tracts  of  land,  describing  them,  but  did  not  sell  the  re- 
maining tracts  mentioned  in  said  order  of  sale,  for  the  reason  that  he 
and  the  plaintiffs  in  said  judgment  were  enjoined  from  further  execut- 
ing said  writ  by  an  injunction  issued  out  of  the  District  Court  of 
Travis  County,  in  a  certain  suit  pending  therein,  wherein  Frank 
Heierman  was  plaintiff  and  Geo.  Matthews,  Sheriff,  and  others  were 
defendants.  It  was  further  alleged  in  said  petition  upon  information 
and  belief  that  the  defendants  had  entered  into  an  arrangement  with 
ITall  Bros,  whereby  they  were  to  enter  upon  the  remaining  tracts  of 
land,  and  cut  and  remove  the  timber  growing  thereon,  and  that  in 
pursuance  of  said  agreement  they  had  entered  upon  said  premises  and 
had  cut  and  appropriated  a  large  portion  of  the  timber  thereon  to 
their  own  use  and  benefit,  and  were  continuing  to  cut  and  remove  said 
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timber  from  said  tract  of  land;  that  its  said  judgment  theretofore 
obtained  in  the  District  Court  of  Bexar  County  against  said  40  Acre 
Spring  Live  Stock  Company  and  John  Dowell  was  still  unsatisfied, 
save  and  except  the  price  bid  for  said  two  sections  of  land  sold,  as 
above  stated,  amounting  in  the  aggregate  to  the  sum  of  $640,  and  ex- 
cept as  to  $4,209  received  from  the  sale  of  certain  personal  property; 
that  both  said  40  Acre  Spring  Live  Stock  Company  and  John  Dowell 
were  insolvent,  and  that  sadd  remaining  tracts  of  land  were  iusuffi- 
cient  to  satisfy  the  balance  of  said  judgment;  that  it  was  unable  to 
state  whether  said  Heierman  or  Hall  Bros,  or  either  of  them,  were 
financially  able  to  respond  in  damages  for  sadd  trespass  upon  said 
premises,  and  that  it  had  no  adequate  remedy  at  law;  that  unless 
restrained  by  order  of  the  court,  defendants  would  cut,  dispose  of  and 
waste  said  timber  so  as  to  render  plaintiflPs  judgment  of  little  value. 
Wherefore  it  prayed  for  a  temporary  writ  of  injunction  restraining 
them  from  further  trespassing  thereon,  etc. 

On  the  11th  of  February,  1909,  the  court  upon  consideration  of 
said  application,  granted  said  temporary  injunction  as  prayed  for 
upon  the  plaintiffs  filing  bond,  and  the  same  was  duly  issued  in  ac- 
cordance with  said  order. 

On .  the  20th  of  February,  the  defendant  gave  notice  of  appeal 
from  this  order,  filing  an  appeal  bond,  as  required  therefor.  There 
was  no  motion  to  dissolve,  nor  was  any  answer  filed  by  the  defendants^ 
and  nothing  whatever  done  by  them  in  the  court  below,  except  to 
give  notice  of  appeal,  as  above  stated,  and  to  thereafter  file  their 
assignments  of  errors. 

Sections  2  and  3  of  the  Act  of  the  Thirtieth  Legislature  amending 
article  2989,  title  56  of  the  Kevised  Civil  Statutes,  pages  206-7-8  read 
as  follows: 

"Sec.  2.  Any  party  or  parties  to  any  civil  sudt  wherein  a  tem- 
jorary  injunction  may  be  granted  or  dissolved  under  any  of  the  pro- 
visions of  this  title  in  term  time  or  in  vacation,  may  appeal  from 
the  order  or  judgment  granting  or  dissolving  such  injunction  to  the 
Court  of  Civil  Appeals  having  jurisdiction  of  the  case;  provided,  the 
transcript  in  such  case  shall  be  filed  with  the  clerk  of  the  Court  of 
Civil  Appeals  not  later  than  fifteen  days  after  the  entry  of  record  of 
such  order  or  judgment  granting  or  dissolving  such  injunction. 

'^Sec.  3.  It  shall  not  be  necessary  to  brief  such  case  in  tlie  Court 
of  Appeals  or  Supreme  Court,  and  the  case  may  be  heard  in  said 
courts  on  the  bill  and  answer  and  such  affidavits  and  evidence  as 
may  have  been  admitted  by  the  judge  granting  or  dissolving  such 
injunction;  provided,  the  appellant  may  file  a  brief  in  the  Court  of 
Appeals  or  Supreme  Court  upon  furnishing  the  appellee  with  a  copy 
thereof  not  later  than  two  days  before  the  case  is  called  for  submis- 
sion in  such  court,  and  the  appellee  shall  have  until  the  day  the  case 
is  called  for  submission  to  answer  such  brief." 

The  questions  raised  by  appellant's  several  assignments  of  error, 
in  effect,  amount  to  a  general  demurrer  and  special  exceptions,  by 
which  the  suflBciency  of  the  petition  for  injunction  is  questioned.  We 
think  that  the  statute  above  quoted  contemplated  that  some  action 
must  be  taken  in  the  court  below  calling  in  question  the  correctness 
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of  the  proceedings  before  this  court  would  be  justified  in  undertak- 
ing to  revise  its  action.  Here  there  was  no  question  raised  in  the 
trial  court  bj  the  defendants^  nor  any  ruling  made  which  defendants 
seek  to  have  reviewed,  except  the  bare  question  as  to  the  right  of  the 
court  below  to  grant  the  injunction  upon  the  petition.  The  errors 
assigned  are  such  as,  in  our  judgment,  may  be  waived  where  no  ob- 
jection has  been  urged  in  the  court  below,  as  in  the  present  instance, 
and  must  be  so  held.  And  unless  it  appears  that  fundamental  error 
lias  been  committed  by  the  court  below  in  granting  the  injunction 
in  the  first  instance,  we  are  constrained  to  believe  that  we  have  no 
authority  to  revise  the  action  of  that  court;  and,  believing  that  no 
such  error  appears  in  the  record,  its  judgment  is  a£Srmed. 

Affirmed. 
Writ  of  error  refused. 


Lucy  Bond  et  al.  v.  International  &  Great  Northern  Eailroad 

Company. 

Decided  April  7,   1909. 

1^ — ^Bvldenoe — Condusloiui. 

A  nonexpert  witness  ought  to  state  facts  and  leave  all  conclusions  or 
inferences  to  the  jury,  where  the  jury  are  as  capable  of  forming  a  conclusion 
as  the  witness.  But  where  a  conclusion  is  stated  and  the  facts  upon  which  the 
witness  bases  the  conclusion  appear,  it  is  not  ordinarily  an  error  which  should 
rererse  the  judgment. 


Steted. 

Where  the  engineer  of  the  train  that  struck  and  killed  deceased  testified 
that  he  saw  the  latter  walking  along  the  path  on  the  side  of  the  track  where 
he  was  in  no  danger,  and  that  the  engine  came  right  close  to  him  before  he 
stepped  upon  the  track,  and  that  when  the  train  stopped  witness  went  back 
to  where  deceased  was  lying,  and  then  testified  further  that  he  saw  deceased's 
tracks  and  they  led  up  to  the  railway  track  as  far  as  the  point  where  he  was 
struck,  the  admission  of  the  latter  statement  over  the  objection  that  it  was  a 
conclusion  of  the  witness  that  the  tracks  were  deceased's,  was  not  reversible 
error,  it  appearing  from  other  evidence  that  a  distinction  between  deceased's 
tracks  and  those  of  others  was  not  involved,  and  that  other  witnesses  referred 
to  the  tracks  as  those  of  deceased  without  objection. 

8.-^Vew  Trial — ^Hewly  DiscoYcred  Evidence. 

A  new  trial  for  newly  discovered  evidence  of  a  witness  was  properly  refused 
where  it  appeared  that  he  gave  an  affidavit  to  the  opposite  party  which,  in 
connection  with  an  undisput^  fact  in  the  case,  rendered  his  supporting  affidavit 
of  no  probable  importance. 


— InsnAoient  notion. 

A  new  trial  for  newly  discovered  evidence  was  properly  refused  when  it  was 
not  stated  in  the  motion  that  the  testimony  of  the  witness  was  unknown,  but  only 
that  his  whereabouts  was  unknown  until  the  day  before  trial,  and  there  was 
no  effort  to  continue  or  postpone. 


of  Biligence. 

A  motion  for  new  trial  based  upon  the  newly  discovered  evidence  of  a  witness 
to  prove  a  certain  fact,  stating  that  up  to  the  time  of  securing  the  supporting 
affidavit  the  party  seeking  the  new  trial  could  not  discover  who  had  the  informa- 
tion though  he  used  diligence,  but  failing  to  state  what  was  done  in  the  exercise 
of  diligence,  was  properly  refused. 
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6.— gnae    Abience  of  Witness. 

A  new  trial  for  newly  discovered  evidence  will  be  denied  when  it  appears 
that  such  evidence  is  as  to  facts  which  are  not  within  the  exclusive  knowledge 
of  the  desired  witness,  but  said  facts,  if  true,  were  such  as  any  one  of  numerous 
persons  familiar  with  conditions  that  existed  at  the  time  and  place,  could  have 
testified  to. 

7. — Same — Surprise. 

Where  the  plaintiff  alleged  that  the  deceased  was  and  had  been  for  a  lone 
distance,  walking  on  the  path  inside  the  rails,  and  defendant  denied  this  and 
alleged  that  he  stepped  upon  the  track  before  the  engine,  and  this  formed  the 
issue,  proof  by  defendant  that  there  were  no  tracks  between  the  rails,  did  not 
entitle  plaintiff  to  a  new  trial  on  the  ground  of  surprise. 

8. — Same— 'Practice. 

To  entitle  one  to  a  new  trial  on  the  ground  of  surprise  on  account  of  evidence 
on  the  trial,  it  is  necessary  for  him  to  ask  a  postponement  or  continuance  in 
order  to  enable  him  to  properly  overcome  the  surprise.  He  cannot  take  the 
chance  of  a  verdict  and  then  ask  for  a  new  trial* 

Appeal  from  the  District  Court  of  Houston  Counly.  Tried  below 
before  Hon.  Benj.  H.  Gardner. 

Hayne  Nelma  and  Nunn  &  Nunn,  for  appellants. 

King  &  Morris,  for  appellee. 

JAMES,  Chief  Justice. — ^Appellants  were  the  widow  and  children 
of  E.  B.  Bond^  and  sued  for  damages  resulting  from  the  striking  and 
killing  of  Mr.  Bond  by  one  of  defendant's  engmes  while  he  was  walk- 
ing (as  the  petition  alleges)  on  the  track  between  the  rails  going  from 
the  town  of  Lovelady  to  a  saw  mill  where  he  was  employed.  If 
necessary^  in  the  course  of  this  opinion,  we  shaU  state  more  of  the 
petition. 

Besides  a  general  denial,  defendant  alleged  that  the  accident  was 
caused  by  the  negligence  of  deceased  in  stepping  upon  the  track  in 
front  of  the  moving  train  and  so  close  thereto  that  it  was  impossible 
to  escape  striking  him.  This  seems  to  be  a  suiBcient  statement  from 
the  answer.    There  was  a  verdict  for  the  defendant 

The  first  assignment  is  that  the  great  preponderance  of  the  evi- 
dence showed  that  Bond  was  walking  in  the  middle  of  the  track  for 
a  long  distance  in  plain  and  open  view  of  the  engineer  and  other 
operatives  on  the  train;  that  the  stock  or  danger  alarm  was  sounded 
two  or  three  hundred  yards  before  he  was  struck;  that  the  engineer 
admits  that  he  saw  him  at  a  distance  of  some  250  yards  (though  he 
said  he  was  not  on  the  track) ;  that  there  waa  no  sign  or  indication 
on  his  part  that  he  heard  the  signals  and  would  leave  the  track,  and 
that  those  on  the  train  had  tlie  means  at  hand  and  could  have  slowed 
down  and  avoided  the  injury  without  endangering  the  train. 

That  there  was  testimony  which  would  have  supported  the  above 
is  not  disputed,  but  we  can  not  agree  with  appellants  that  the  evi- 
dence did  not  properly  admit  of  the  jury  finding  the  contrary,  and 
finding  that  deceased  was  at  no  time  inside  the  track,  but  was  walking 
in  a  path  which  ran  along  the  west  side  of  the  track  and  out  of  danger 
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until  just  before  he  was  Btruck^  when  he  stepped  upon  the  track  in 
the  way  of  the  engine. 

The  second  assignment  of  error  complains  of  certain  testimony  of 
the  engineer  Eothenberg.  This  witness  testified  that  he  noticed  a  man 
(who  proved  to  be  Bond)  walking  on  the  left  side  of  the  track  in  a 
path  about  250  yards  ahead  of  him;  that  if  he  had  continued  walking 
where  he  was  he  would  have  been  in  no  danger;  that  the  engine  was 
running  15  or  18  miles  an  hour,  and  came  right  close  to  him  before- 
he  stepped  upon  the  track;  that  witness  did  not  know  he  was  going 
to  step  on  the  track  imtil  he  did  so.  The  witness  proceeded:  "As 
Boon  as  the  train  stopped  I  left  the  engine  in  charge  of  the  fireman 
and  went  back  to  where  the  man  was  lying.  He  lived  only  a  few 
minutes.  I  saw  his  tracks  where  he  made  a  step  or  two  to  the  end 
of  the  tie  and  then  across  the  rail  towards  the  center  of  the  track 
where  he  was  struck.''  Counsel  saved  a  bill  of  exceptions  to  the  last 
statement  because  "it  is  the  opinion  of  the  witness  about  a  matter  of 
which  he  has  not  shown  that  he  has  any  knowledge.  He  does  not 
show  that  he  knew  the  foot-prints  of  Mr.  Bond.  A  further  objection 
is  that  it  is  not  in  response  to  the  interrogatory,  is  irrelevant  and  in- 
competent.'' 

The  third  assignment  complains  of  like  testimony  of  the  head  brake- 
man,  Furguson,  who  was  in  the  engine  cab.  This  witness  testified 
substantially  as  did  the  engineer,  and  the  portion  of  his  evidence  as- 
signed as  error,  and  for  the  same  reasons,  is  the  following:  "The 
engine  slowed  on  do\m  and  when  it  got  slow  enough  I  jumped  off 
the  engine  on  the  left-hand  side  and  ran  back  to  where  the  man  wa^ 
lying.  He  did  not  live  but  a  few  moments  after  I  got  to  him.  I  saw 
the  footprints  he  made  along  the  side  of  the  track  and  then  one  o^* 
two  on  the  ends  of  the  ties  and  a  step  or  two  inside  of  the  rails  just 
before  he  was  hit  by  the  engine." 

The  brief  does  not  appear  to  deal  with  the  objection  that  the  above 
testimony  was  not  responsive  to  the  interrogatory.  And  it  does  not 
appear  that  any  such  objection,  which  was  to  depositions,  was  made 
at  the  proper  time. 

These  witnesses  say  they  saw  Bond  walking  in  this  pathway  and 
saw  him  step  from  it  upon  the  track  just  before  he  was  struck.  They 
saw  tracks  in  the  pathway  (which  all  the  evidence  shows  were  the 
tracks  of  one  person)  and  saw  that  they  led  up  to  the  track  as  far 
as  the  point  where  he  was  struck.  The  objection  is  that  they  referred 
to  these  tracks  as  being  Bond's. 

We  recognize  that  a  nonexpert  witness  ought-  to  state  facts,  and 
leave  all  conclusions  or  inferences  to  the  jury  where  the  jury  are  as 
capable  of  forming  a  conclusion  as  the  witness.  But  where  a  conclu- 
sion is  stated,  and  the  facts  upon  which  the  witness  bases  the  conclu- 
sion appear  it  is  not  ordinarily  an  error  which  should  reverse  the 
judgment.  Our  decisions  have  gone  quite  far  in  this  direction.  T^xas 
&  Pac.  By.  V.  Warner,  42  Texas  Oiv.  App.,  286,  and  cases  there^  c^ed. 
There  was  no  question  as  to  there  being  a  variety  of  tracks  iiji  the 
pathway  and  the  testimony  of  these  witnesses  can  not  be  said  to  in- 
volve a  question  of  distinction  between  Bond's  tracks  and  the  tracks 
of  others.     It  must  have  been  plain  to  the  jury  that  their  reference 
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to  this  Une  of  tracks  as  Bond's  was  based  upon  facts  testified  to  by 
them,  viz.;  that  thqr  saw  him  in  the  act  of  walking  along  there^  saw 
him  step  up,  and  the  tracks,  where  he  went  and  where  they  termin- 
ated, correspond  with  what  they  had  seen,  -and  not  upon  any  knowl- 
edge of  his  footprints.  Their  conclusion  was  not  any  stronger  than 
the  facts  they  testified  to  and  depended  upon  the  existence  of  the 
facts.  It  is  inconceivable,  imder  these  circumstances,  that  the  jury 
would  have  adopted  the  conclusion,  unless  they  found  as  true  the  facts 
testified  to  by  these  witnesses.  The  main  issue  was  whether  Bond  was 
walking  in  the  path  between  the  rails,  or  in  the  path  alongside  the 
track.  If  the  jury  believed  the  testimony  which  went  to  show  that 
he  was  walking  inside  the  rails,  the  conclusion  in  question  would 
necessarily  have  bad  no  effect.  If  they  did  not  find  this,  and  found 
that  he  was  walking  in  the  pathway,  then  the  verdict  was  necessarily 
right. 

More  especially  do  we  think  the  testimony  ought  not  to  cause  a 
reversal  of  the  judgment,  when  other  witnesses  no  better  qualified  to 
speak  of  the  tracks  as  those  of  Bond  were  allowed,  without  objection, 
to  refer  to  them  as  his.  (San  Antonio  v.  Potter,  31  Texas  Civ.  App., 
263;  Galveston,  H.  &  S.  A.  Ey.  v.  Baumgarten,  31  Texas  Civ.  App., 
253.) 

The  sixth  and  subsequent  assignments  complain  of  the  refusal  to 
grant  a  new  trial  for  newly  discovered  evidence.  To  the  motion  an 
afSdavit  of  Ellis  was  attached,  whose  testimony  was  claimed  to  be 
newly  discovered.  He,  however,  gave  appellee  a  counter  afiidavit  which 
80  qualified  the  first  as  to  leave  it  of  no  probable  importance  on  an- 
other triial  when  taken  with  the  fact  that  practically  all  the  witnesses 
on  the  trial  testified  that  the  accident  happened  soon  after  a  rain. 
The  court  had  the  right  to  conclude  that  the  testimony  of  the  pro- 
posed new  witness  would  not  have  affected  the  result.  Furthermore, 
the  excuse  given  for  not  sooner  having  discovered  the  fact  that  Ellis 
was  at  the  place  immediately  after  the  accident  occurred,  and  what 
his  testimony  would  consist  of  and  its  importance  to  the  issue,  was 
incredible  and  also  was  negatived  by  certain  testimony  that  appears  in 
the  statement  of  facts. 

Another  newly  discovered  witness  was  J.  W.  Norton,  according  to 
the  seventh  assignment.  The  motion  fails  to  state  a  good  ground  for 
a  new  trial  on  account  of  this  witness.  It  shows  that  he  was  fore- 
man of  the  Lovelady  Station  when  this  accident  occurred.  It  does 
not  state  that  plaintiffs  did  not  know  of  his  testimony.  What  it  states 
is  that  Norton  *'is  not  now  in  the  employ  of  defendant  and  that 
plaintiffs  did  not  locate  his  present  whereabouts  until  the  day  before 
the  trial,  and  as  soon  as  he  was  located  plaintiffs  used  every  means 
within  their  power  to  secure  his  attendance  as  a  witness,  but  failed/* 
The  motion  fails  to  show  how  long  Norton  remained  at  Lovelady  in 
defendant's  employ,  fails  to  show  that  plaintiff  did  not  know  of  his 
testimony  all  along.  Ilis  deposition  might  have  been  secured.  In 
addition  to  this  they  admitted  they  knew  of  his  importance  as  a  wit- 
ness some  time  before  the  trial  and  located  him  the  day  before  the 
trial,  and  yet  were  content  to  go  to  trial  without  any  further  effort, 
by  postponement,  to  secure  his  testimony. 
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There  is  another  effort  in  the  motion  to  obtain  a  new  trial  for 
the  testimony  of  Mr.  Norton,  and  this  is  the  subject  of  the  ninth 
assignment.  It  was  set  forth  by  the  affidavit  of  Iforton  that  he  had 
seen  the  foot  tracks  on  the  west  side  of  the  tracks  where  some  one 
had  been  walking.  The  tracks  M^ere  made  on  the  sand  which  was 
slightly  damp  on  top  from  a  slight  shower,  and  at  each  step  the  sand 
was  picked  up.  That  he  saw  the  print  of  a  foot  on  the  end  of  a 
tie  leaving  fresh  sand  around  the  shoe,  and  that  he  took  out  his  knife 
and  cut  the  size  and  shape  of  the  shoe  in  the  tie.  The  motion  states 
that  since  securing  this  affidavit  plaintiffs  have  caused  shoes  to  be 
fitted  to  said  impression  and  tliat  it  does  not  correspond  with  such 
a  shoe  as  Bond  wore.  A  sufficient  reason  for  overruling  this  ground 
of  the  motion  is  the  fact  that  it  does  not  show  what  diligence  was 
used  to  ascertain  who  made  the  cut  in  the  tie.  The  motion  states 
**that  up  to  the  time  of  securing  the  affidavit  of  J.  W.  Norton  the 
plaintiffs  could  not  find  out  or  discover  wlio  made  or  cut  the  track 
in  the  tie,  though  they  exercised  diligence  to  do  so.*^  What  was  done 
in  the  exercise  of  diligence  to  find  it  out  was  not  stated  in  order  that 
the  court  might  consider  whether  or  not  it  was  sufficient.  We  need 
not  mention  in  this  connection  a  counter  affidavit  which  went  to 
show  that  Norton  did  not  make  the  cut  in  the  tie  until  after  the 
footprint  had  been  obliterated.  As  has  been  stated,  Norton  was  the 
section  foreman  at  Lovelady  and  it  is  hardly  credible  that  any  real 
and  sustained  search  for  the  person  who  had  cut  the  impression  would 
have  been  conducted  without  inquiry  of  the  foreman  who  was  Norton 
himself. 

The  eighth  assignment  deals  with  newly  discovered  testimony  of 
J.  M.  May.  If  the  motion  shows  any  diligence  in  this  matter,  or 
any  excuse  for  not  sooner  discovering  this  witness  and  his  testimony, 
we  fail  to  find  it.  In  view  of  the  probability  that  if  any  examination 
into  the  case  was  made  in  the  neighborhood  as  appears  was  made  by 
plaintiffs  at  or  about  the  time  any  reasonably  careful  investigation 
would  have  revealed  this  witness  and  his  testimony,  appellants,  per- 
haps, did  not  undertake  to  state  the  diligence  and  what  it  consisted 
of.  Besides,  the  subject  matter  of  the  proposed  testimony  of  May 
was  something  not  within  his  exclusive  knowledge,  but  consisted  of 
facts  which,  if  true,  anybody  familiar  with  conditions  that  existed 
at  the  time  and  place,  and  such  persons  appeared  to  be  numerous, 
could  have  testified  to. 

Jlie  tenth  assignment,  which  relates  to  Ed  Halsell,  another  newly 
discovered  witness,  is  overruled,  as  the  motion  fails  to  show  excuse 
for  not  knowing  of  the  witness  sooner.  The  same  is  true  of  the  wit- 
nesses Cochrane  and  Turner  mentioned  in  the  eleventh. 

The  twelfth  assignment  is  also  overruled.  It  was  set  up  in  the 
motion  for  new  trial  as  one  of  the  grounds,  that  plaintiffs  had  no 
notice  that  defendant  would  attempt  to  prove  that  there  were  no 
footprints  on  the  pathway  between  the  rails,  until  testimony  was 
adduced  upon  the  trial;  on  the  contrary,  defendant's  testimony  by 
depositions  was  silent  about  the  central  pathway  and  only  referred 
to  footprints  on  the  west  side  of  the  track,  and  from  the  fact  that 
hundreds  of  pedestrians  daily  walked  up  and  down  said  central  path- 
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way  plaintifb  were  led  to  believe  that  no  attempt  would  be  made 
to  proTO  tiiat  there  were  no  tracks  there;  that  after  discovering  the 
trend  of  such  testimony  plaintiffs  questioned  witnesses  present  and 
made  every  reasonable  and  diligent  attempt  to  find  witnesses  who  knew 
about  the  hard  track  pavement  inside  the  rails  and  that  on  that 
account  a  pedestrian  would  not  make  a  track  there.  The  petition 
alleged  that  deceased  was,  and  bad  been  for  a  long  distance,  walking 
on  the  path  inside  the  rails.  Defendant  denied  this  and  alleged^  that 
he  stepped  upon  the  track  before  the  engine.  This  formed  the  issue. 
In  the  preparation  of  plaintiffs'  case  for  trial  it  seems  to  ns  that 
aoyone  would  realize  the  importance  of  thoroughly  investigating  the 
matter  of  footprints.  Plaintiffs  admit  that  they  knew  defendant  would 
seek  to  show  tracks  in  the  side  path.  It  should  naturally  have  oc- 
curred to  plaintiffs  the  importance  of  showing  his  footprints,  or  the 
absence  thereof,  along  the  center  of  the  track,  and  if  none  could  have 
been  made  there  by  him  on  accoimt  of  the  nature  of  the  ground,  to 
show  such  fact.  We  can  not  understand  how  plaintiffs  could  rea- 
sonably have  been  led  by  defendants  to  rest  assured  that  defendant 
would  go  no  further  with  its  proof  than  to  show  footsteps  outside 
of  the  track,  and  to  consider  the  question  of  tracks  inside  the  rails 
as  unimportant. 

The  true  mature  of  this  ground  for  a  new  trial  is  surprise.^  If  we 
should  call  the  introduction  of  testimony  pertinent  to  the  issue,  a 
proper  subject  of  surprise  to  plaintiffs,  then  before  plaintiffs  would  be 
allowed  a  new  trial  upon  that  ground  it  was  necessaiy  that  they  should 
have  asked  to  be  allowed  to  withdraw  their  announcement  of  readv, 
to  continue  or  postpone  the  trial  in  order  to  enable  them  to  properly 
overcome  the  surprise.  Instead  of  pursuing  this  course  they  were 
satisfied  with  what  they  had  conveniently  at  hand,  to  go  on  with  the 
trial  and  take  their  diances  on  a  favorable  verdict,  notwithstanding. 
The  ground  did  not  entitle  them  to  a  new  trial.  (De  Hoyes  v.  Gal- 
veston, H.  &  S.  A.  By.  Co.,  62  Texas  Civ.  App.,  643.) 

Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  A.  Dawson  v.  J.  D.  Baldbidoe  et  al. 

Decided  April  7,  1009. 

1. — ^InJiMiotioii— Dlsiolution — ^Answer. 

Upon  motion  to  dissolve  an  injunction  on  bill  and  answer,  the  answer,  when 
sworn  to,  in  so  far  as  it  is  responsive  to  the  bill,  is  taken  as  true;  but  an 
answer  not  sworn  to  will  not  be  considered. 


8. — Sam»— Pleading. 

An  injunction  will  be  dissolved  when  the  answer  fully  and  unequivocally 
denies  all  the  material  allegationa  of  the  bill  upon  which  the  complainant's 
equity  rests.  The  nile,  however,  requires  positive  averments  in  the  answer 
and  not  merely  general  allegations  of  denial  based  on  information  and  belief. 
But  a  dissolution  of  an  interlocutory  injunction  does  not  necessarily  follow  upon 
the  coming  in  of  an  answer  denying  the  material  allegations  of  the  bill  upon 
which  the  injunction  issued,  and  the  court  may,  in  the  exercise  of  a  sound  discre- 
tion,  refuse  a  dissolution  and  continue  the  injunction  for  a  hearing,  where  the 
circumstances  of  the  case  seem  to  demand  this  course. 


1900.1  Dawson  v.  Baldbridoh.  125 

Sd—teae— Temporary  Zajuaetlon — ^Praetloe. 

A  toDporary  injunction  should  not  be  dissolved  where  its  dissolution  would 
resolt  in  irreparable  injury  to  the  plaintiff. 

C— flame— Disiolntioa  on  Bill  and  Answer. 

Where  a  temporary  injunction  restrained  the  defendant  from  handling,  using, 
appro|>riating  or  consuming  any  part  or  parcel,  item  or  article  of  property 
belonging  to  a  mercantile  business,  on  a  bill  showing  equity  and  asserting  that 
plaintiff  owned  an  interest  and  that  the  defendant  made  a  pretended  sale  of  the 
stock  to  his  wife  by  which  he  attempted  to  pass  the  title  for  the  purpose  of 
defrauding  plaintiff,  and  the  yerified  answer  showed  that  defendant,  in  violation 
of  the  trust  reposed  in  him  by  plaintiff,  had  without  authority  made  a  simulated 
aale  of  plaintiff's  property  to  his  wife,  and  is  claiming  possession  and  the  right 
to  dispose  of  it  under  such  sale,  there  was  no  denial  of  all  the  material  allega- 
tiona  in  the  bill,  and  it  was  error  to  dissolve  the  injunction  on  the  bill  and  answer. 

0 wXSommiuilty  Property    Bale    Hnsband  and  Wife. 

Merchandise  purchased  by  the  wife  with  money  borrowed  upon  the  faith  of 
her  separate  property  as  security,  is  not  the  separate  property  of  the  wife  but 
community  property  of  the  husband  and  wife.  Hence  a  sale  of  merchandise  by 
the  husband  to  the  wife,  payment  being  made  by  fimds  borrowed  by  her  and  for 
the  repayment  of  which  she  gave  her  personal  obligation  and  pledged  her 
separate  estate,  was  no  sale  at  all. 

Appeal  from  the  County  Court  of  Edwards  County.  Tried  below 
before  Hon.  B.  P.  Allison. 

Ben  H.  Kelly  and  Fisher  dk  Waiker,  for  appellant. 

W.  D.  Love  and  i7.  T.  Frieetman,  for  appellees. 

Neill,  Associatb  Justice. — ^This  is  an  appeal  from  an  interlocu- 
tory order  dissolving  a  temporary  injunction  issued  in  this  case  re- 
straining the  defendants  J.  D.  and  M.  S.  Baldridge  from  handling, 
using,  appropriating  or  in  anj  manner  consuming  or  withdrawing  any 
part  or  parcel,  item  or  article  of  property  belonging  to  the  mercantile 
business  of  Baldridge,  Whatley  &  Allen,  located  at  Barksdale  in  Ed- 
wards County,  until  further  order  of  the  court 

It  would  be  foreign  to  this  appeal  to  state  more  of  the  proceedings 
in  tiie  case,  or  express  any  opinion  upon  the  merits  of  the  case,  than 
is  necessary  to  a  decision  of  the  question  whether  the  temporary  writ 
of  injunction  should  have  been  dissolved* 

The  grounds  upon  which  the  writ  was  granted,  as  disclosed  by 
plaintiff's  petition,  which  was  filed  February  12,  1909,  are  substantially 
that  on  October  4,  1904,  plaintiff's  wife,  Una  Dawson,  was  the  owner 
in  her  own  right  as  her  separate  property  of  a  general  stock  of  goods, 
wares,  merchuidise  and  fixtures  of  the  value  of  $1^200,  which  were 
in  Bandera,  Bandera  County,  Texas,  and  in  possession  of  the  defend- 
ant J.  D.  Baldridge  who  had  theretofore  been  conducting  in  that 
town  a  mercantile  business;  that  on  said  date  the  indebtedness  of 
such  business  was  ascertained  to  be  $893;  and  then,  plaintiffs  entered 
into  a  written  contract  with  Baldridge  Concerning  said  stock  of  goods, 
etc^  which  is  as  follows: 

'The  State  of  Texas, ) 
County  of  Bandera.   ) 
This  agreement  made  and  entered  into  this  8tH  day  of  October, 
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A.  D.  1904,  by  and  between  Mrs.  Una  Dawson,  who  is  herein  joined 
by  her  husband,  J.  A.  Dawson,  for  the  sole  purpose  of  expressing 
his  assent  thereto,  party  of  the  first  part,  and  J.  D.  Baldridge,  party 
of  the  second  part,  both  parties  being  residents  of  Bandera  County, 
Texas,  Witnesseth: 

"1st.  The  said  party  of  the  first  part,  being  the  owner  in  her  own 
separate  right  of  that  certain  stock  of  goods,  wares  and  merchandise 
and  store  fixtures  situated  in  the  town  of  Bandera,  valued  at  twelve 
hundred  dollars,  and  with  which  the  said  party  of  the  second  part 
has  heretofore  been  Amng  business  as  a  merchant,  agrees,  consents 
and  contracts  to  and  with  the  said  second  party,  that  he,  the  said 
second  party,  may  remove  the  said  stock  of  goods,  wares,  merchandise 
and  fixtures,  to  the  village  of  Concan  in  Uvalde  County,  Texas,  and 
there  enter  into  copartnership  with  the  firm  of  Caddell  Bros.,  or  with 
either  of  them,  and  shall  there  remain  in  the  full  and  peaceable  pos- 
session of  the  said  goods,  wares,  merchandise  and  fixtures,  upon  the 
faithful  performance  by  him,  the  second  party,  of  the  stipulations 
and  agreements  entered  into  and  agreed  to  be  done  by  him. 

*The  said  party  of  the  second  part  hereby  agrees,  contracts  and 
binds  himself  to  take  charge  of  said  stock  of  goods,  wares,  merchan- 
dise and  fixtures,  and  of  the  said  business  of  merchandising,  at  said 
village  of  Concan,  or  other  place  that  may  be  mutually  agreed  upon 
hereafter,  and  enter  into  said  copartnership  with  said  Caddell  Bros., 
and  conduct  said  business  in  H  good,  careful  and  prudent  businesslike 
manner,  in  his  own  naipe,  or  in  the  name  of  said  Baldridge  and 
Caddell  Bros.,  and  from  the  proceeds  thereof  pay  oflE  all  the  present 
indebtedness  owing  by  said  business  heretofore  conducted  by  him  at 
Bandera  and  elsewhere  amounting  to  the  sum  of  eight  hundred  and 
ninety-three,  no  /lOO  dollars.  To  keep  good  and  accurate  book  ac- 
counts of  each  and  every  transaction  had  by  him  in  the  management 
of  said  business,  which  said  books  shall  be  at  all  times  open  and  sub- 
ject to  the  inspection  and  examination  of  the  said  party  of  the  first 
part,  her  agent  or  attorney.  The  said  party  of  the  second  part  shall 
receive  as  full  compensation  for  his  said  services  the  sum  of  thirty 
dollars  per  month  from  the  proceeds  of  said  business  from  this  date 
until  the  said  indebtedness  shall  be  paid,  when  the  stock  of  goods, 
wares,  merchandise  and  fixtures  then  on  hand  shall  be  equally  di- 
vided, or  in  the  event  that  said  parties  shall  desire  to  still  do  business 
together  then  articles  of  copartnership  may  be  entered  into  by  them. 

"3d.  In  the  event  that  either  party  to  this  contract  shall  fail, 
refuse  or  neglect  to  perform  the  conditions  by  her  or  him  herein 
entered  into,  then  this  contract  shall  at  once  terminate,  and  the  party 
so  failing,  refusing  or  neglecting  to  perform  his  or  her  agreements 
shall  forfeit  to  the  other  party  all  his  interests  and  rights  herein 
conferred. 

"In  witness  "whereof,  the  said  parties  have  hereunto  signed  their 
names  in  Bandera,  this  the  day  and  date  first  herein  written,  signing 
in  duplicate. 

"Una  Dawson, 
"J.  A.  Dawson, 
"J.  D.  Baldridge.'' 
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This  instnunent  was  duly  acknowledged  by  the  parties  thereto. 

The  petition  then  alleges  that  the  defendant  J.  D.  Baldridge  re- 
tained possession  of  the  property  under  the  agreement  for  the  purposes 
stated  in  the  agreement^  charged  with  the  duties  he  obligated  himself 
thereby  to  discharge;  that,  while  no  time  was  specified  in  the  agree- 
ment within  which  Baldridge  should  pay  oflE  the  indebtedness,  a  rea- 
sonable time  was  contemplated  by  the  parties,  which  is  alleged  in  the 
Etition  to  be  four  years ;  that  a  reasonable  time  has  elapsed,  and  that 
ddridge  has  in  fact  heretofore,  on  October  8,  1908,  paid  off  and 
discharged  said  indebtedness,  and  that  during  the  period  from  the 
date  of  the  contract  up  to  that  time,  he  had  used  and  consumed  the 
!$30  per  month,  allowed  him  by  the  contract  for  his  services. 

That  there  was  on  hand  on  October  8,  1908,  after  paying  off  the 
indebtedness  of  $893,  as  stipulated,  and  in  Baldridge's  possession,  mer- 
chandise belonging  to  said  business  of  the  total  value  of  $800,  which 
was  then  subject  to  division,  one-half  of  which  was  the  property  of 
plaintiffs.  That,  though  often  demanded,  the  defendant  has  failed 
and  refused  to  deliver  to  plaintiffs  their  share  of  the  goods  or  pay 
them  the  value  thereof,  and  that  under  the  last  paragraph  of  the 
contract,  by  reason  of  Baldridge's  failure  to  perform  his  part  of  the 
agreement,  plaintiffs  became  entitled  to  all  the  merchandise  on  hand, 
or  the  value  thereof,  amounting  to  $800;  but  that,  if  they  are  mis- 
taken in  this,  they  are  at  least  entitled  to  an  undivided  half  interest 
in  the  stock  of  goods,  or  the  value  thereof,  which  is  alleged  to  be  $400. 

That  about  two  years  ago,  the  exact  date  being  unknown  by  plain- 
tiffs, the  defendant,  J.  D.  Baldridge,  without  their  knowledge  or  con- 
sent, made  some  pretended  sale  or  transfer  of  said  stock  of  merchandise 
to  his  wife,  M.  S.  Baldridge,  by  which  he  attempted  to  pass  the  title 
thereto  for  the  purpose  of  defrauding  plaintiff  out  of  said  goods;  that 
the  attempted  sale  being  a  sham,  fraudulent  and  colorable  only,  passed 
no  title  to  said  property. 

The  petition  then  alleges,  that  Baldridge  some  time  after  the  pre- 
tended sale  to  his  wife,  the  date  being  unknown  to  plaintiffs,  after 
removing  the  stock  of  goods  to  Barksdale,  Edwards  County,  formed 
a  partnership  in  the  mercantile  business  with  one  W.  N.  Whatley, 
who  brought  additional  capital  thereto,  the  firm  then  organized  being 
known  as  Baldridge  &  Whatley;  tliat  the  interest  and  capital  placed 
in  that  firm  by  Baldridge  was  the  identical  stock  of  goods,  in  its 
various  changes  and  mutations,  that  he  had  received  from  plaintiffs; 
that  about  January,  1908,  one  G.  M.  Allen  bought  an  interest  in 
said  firm  of  Baldridge  &  Whatley  and  the  firm  name  wtas  changed 
to  Baldridge,  Whatley  &  Allen,  and  is  still  continued  at  Barksdale 
under  such  firm  name;  that  Allen  brought  additional  capital  into 
the  firm;  but  that  the  only  capital  pkced  in  the  firm  by  Baldridge 
was  that  placed  in  the  partnership  of  Baldridge  &  "Whatley,  which 
was  as  before  alleged. 

That  the  capital  in  the  present  firm  is  of  the  value  of  about  $4,000, 
of  which  Whatley  and  Allen  each  own  about  two-fifths  or  $1,600,  and 
the  Baldridges  the  remainder  of  about  one-fifth,  or  $800;  that  each 
and  all  the  members  of  said  firm  are  in  possession  of  said  business 
and  handling  and  carrying  on  therewith  a  general  merchandise  busi- 
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ness,  each  having  the  privilege  of  withdrawing  from  the  hnsiness  and 
appropriating  to  his  own  use  whatever  he  may  desire;  that  Baldridge 
is  withdrawing  therefrom  constantly  and  appropriating  the  corpus  and 
interest  thereof  to  his  own  use  in  large  quantities  and  values,  to  plain- 
tiffs' injury  and  great  damage,  without  legal  right  so  to  do;  that  said 
property  is  in  danger  of  being  lost,  removed  and  materially  injured; 
thait  Baldridge  is  insolvent,  and  to  permit  him  to  consume  said  prop- 
erty will  work  great  and  irreparable  injury  to  plaintiffs,  who  will 
lose  all  he  withdraws  and  consumes. 

That  Whatley  and  Allen  are  each  resident  citizens  of  Edwards 
County,  Texas,  and  are  the  owners  of  the  four-fifths  interest  in  said 
firm  and  business  as  before  stated,  and  became  such  owners  without 
notice  of  plaintiffs'  interest  in  the  property  brought  into  the  firm  by 
Baldridge,  and  are  in  possession  thereof;  and  for  the  purpose  of 
affecting  them  with  such  notice  they  are  made  parties  defendant. 

Plaintiffs  aver  that  the  facts  alleged  require  the  appointment  of  a 
receiver  to  take  charge  of  and  manage  said  business  at  least  as  to  the 
interest  of  the  Baldridges,  which  interest  should  be  taken  from  their 
possession  and  control,  and  that  they  should  be  enjoined  from  having 
or  exercising  any  right  or  control  thereof  or  from  withdrawing  there- 
from or  appropriating  to  themselves  in  any  nuanner  any  part  thereof, 
until  the  question  of  ownership  shall  be  decided  by  the  court,  and 
tiiat  unless  they  are  so  enjoined  plaintiffs  will  suffer  great  loss  and 
irreparable  injury. 

Plaintiffs  suggest  the  appointment  of  Whatley  &  Allen  as  receivers, 
pray  for  an  accounting,  etc.,  showing  the  interest  of  the  Baldridges 
in  the  firm  property,  etc.,  ^nd  for  an  injunction  such  as  was  tem- 
porarily granted,  for  judgment  against  Baldridge  such  as  plaintiffs 
may  be  entitled  to  under  the  allegations  and  proof  thereof  in  their 
petition. 

The  allegations  in  the  petition  were  duly  sworn  to  by  J.  A.  Daw- 
son; and,  upon  such  petition,  the  temporary  writ  of  injunction  was 
awarded  and  issued. 

The  defendants  Baldridge  answered  at  great  length,  but  as  their 
answer  was  not  sworn  to,  no  notice  can  be  taken  of  it  by  this  court 
in  determining  whether  the  trial  court  erred  in  dissolving  the  tem- 
porary injunction. 

The  motion  to  dissolve  the  injunction  contains  the  following  state- 
ment made  and  sworn  to  by  J.  D.  Baldridge,  viz.: 

*%  J.  D.  Baldridge,  do  solemnly  swear  that  I  am  one  of  the  de- 
fendants in  the  above  entitled  end  numbered  cause,  and  that  my  wife, 
M.  S.  Baldridge,  is  also  a  defendan^t  in  said  cause.  That  the  stock 
of  goods  in  which  plaintiffs  had  an  interest  at  the  date  of  the  contract 
alleged  and  set  up  by  them  in  their  petition  in  this  cause,  was  moved 
from  Bandera,  Texas,  to  Con  Can  in  Uvalde  County,  Texas,  and  with 
said  stock  of  goods  defendant,  J.,  D.  Baldridge,  conduoted  a  mer- 
cantile business  for  about  nine  months,  until  the  latter  part  of  June, 
1905,  at  which  date  said  business  was  suspended  for  the  reason*  that 
it  was  being  run  at  a  loss,  and  that  when  so  suspended  said  stock 
of  goods,  wares  and  merchandise  and  accounts  then  on  hand  and 
belonging  to  said  business  was  of  the  invoice  price  of  one  thousand 
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dollars  and  ten  cents,  but  was  not  of  a  market  value  of  more  than 
nine  hundred  dollars,  and  that  at  said  date  when  said  business  was 
suspended  there  was  existing  a  valid  subsisting  indebtedness  against 
said  business  an  aggregate  amount  of  one  thousand  fifty  six  13/100 
dollars,  including  one  hundred  dollars  then  due  to  J.  D.  Baldridge 
for  services  rendered  by  him  in  attending  to  said  business. 

"That  on  or  about  July  1,  1905,  deponent  says  that  in  order  to 
pay  off  said  indebtedness  due  on  said  business  he  was  compelled  to 
sell  said  goods,  wares,  and  merchandise  and  did  sell  the  same  to  M. 
S.  Baldridge  for  a  valuable  consideration,  a  consideration  in  excess 
of  the  value  of  said  goods,  wares  and  merchandise,  and  that  said 
M.  S.  Baldridge  paid  therefor,  by  and  with  her  individual,  separate 
funds  borrowed  by  her,  and  for  tlie  repayment  of  which  she  gave 
her  personal  obligation,  and  pledged  her  separate  estate. 

*That  said  sale  to  M.  S.  Baldridge  was  not  made  for  the  purpose 
of  defrauding  creditors,  nor  for  the  purpose  of  defrauding  plaintiffs, 
but  was  made  for  the  purposes  started  above;  that  said  M.  S.  Bald- 
ridge is  the  legal  and  equitable  owner  in  her  own  separate  right  of 
said  goods,  wares  and  merchandise,  representing  the  Baldridge  interest 
in  the  firm  of  Baldridge,  Whatley  &  Allen,  and  that  J.  D.  Baldridge 
has  no  interest  whatever  in  said  business  in  his  own  right/^ 

K*o  evidence  was  heard  nor  considered  by  the  court  in  determining 
whether  the  injunction  should  be  dissolved;  but  it  seems  the  court 
acted  alone  upon  the  statement  contained  in  defendant's  motion  to 
dissolve. 

Opinion. — ^Uppn  motion  to  dissolve  an  injunction  on  bill  and  answer, 
the  answer,  when  sworn  to,  in  so  far  as  it  is  responsive  to  the  bill, 
is  taken  as  true.  And  the  rule  is  that  when  the  sworn  answer  fully 
and  unequivocally  denies  all  the  material  allegations  of  the  bill  upon 
which  complainant's  equity  rests,  the  injunction  will  be  dissolved. 
This  rule,  however,  requires  positive  averments  in  the  answer  and 
not  merely  general  allegations  of  denial  based  on  information  and 
belief.  The  denial  must  be  of  the  same  positive  character  as  the 
averments  in  the  bill  on  which  the  complainant's  equities  are  based. 
Xor  wiU  an  answer  suffice  where  it  is  not  fully  responsive  to  the 
bilL  But  where  the  allegations  of  the  answer  are  full  and  responsive 
to  the  bill  and  fully  deny  its  equity,  the  injunction  will  be  dissolved 
unless  apparent  irreparable  mischief  is  likely  to  ensue  from  its  dis- 
solution, or  unless  some  peculiar  circumstances  exist  to  warrant  a  de- 
parture from  the  rule.     (High  on  Injunction,  sec.  1505.) 

Btrt  the  dissolution,  like  the  granting  of  the  interlocutory  injunc- 
tion, is  largely  a  maitter  of  judicial  discretion,  to  be  determined  by 
the  nature  of  the  particular  case  under  consideration.  A  dissolution, 
therefore,  does  not  necessarily  follow  upon  the  coming  in  of  the  answer 
denying  the  material  allegations  of  the  bill  upon  which  the  injunction 
issued,  and  the  court  may,  in  the  exercise  of  a  sound  judicial  discre- 
tion, refuse  a  dissolution  and  continue  the  injunction  for  a  hearing, 
where  the  circumstances  of  the  case  seem  to  demand  this  course. 
Especially  will  this  discretion  be  exercised  where  fraud  is  the  grava- 
Vd.  LV  ClvU-9. 
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men  of  the  bill,  or  where  it  is  apparent  to  the  court  that  a  dissolution 
of  the  injunction  would  result  in  greater  injury  and  hardship  than 
its  continuance  to  the  hearing,  or  where  it  is  apparent  that  by  the 
dissolution  complainant  would  lose  all  the  benefit  which  would  other- 
wise accrue  to  him  should  he  finally  succeed  in  his  cause.  A  tem- 
porary injunction  should  not  be  dissolved  where  its  dissolution  would 
result  in  irreparable  injury  to  the  plaintiflE.  (High  on  Injunctions, 
sec.  1508.) 

Taking  the  view  of  the  pleadings  and  the  proceedings  most  favor- 
able to  the  action  of  the  court  in  dissolving  the  injunction,  and  re- 
garding the  facts  set  ouit  in  the  motion  as  the  defendants'  answer  to 
plaintiffs'  bill,  it  will  be  seen  that  there  is  not  a  full  and  xmequivocal 
denial  of  all  the  material  allegations  relied  upon  by  plaintiflfe  for  the 
injunction.  But  on  the  contrary,  it  rather  intensifies  the  plaintiffs' 
showing  of  their  right  to  the  writ,  in  that  it  shows  that  defendant 
J.  D.  Baldridge,  in  violation  of  the  trust  reposed  in  him  by  plain- 
tiffs, as  shown  by  the  written  agreement,  has  without  authority  made 
a  simulated  sale  of  plaintiffs'  property,  intrusted  to  his  care  and 
management,  to  his  wife,  and  is  claiming  possession  and  the  right 
to  dispose  of  it  under  such  fictitious  sale.  The  pretended  sale  to  his 
wife  is  no  better  than  a  sale  of  the  property  by  Baldridge  to  himself, 
that  is,  no  sale  at  all.  For,  as  is  held  in  Heidenheimer  v.  McKeen 
(63  Texas,  229),  merchandise  purchased  by  the  wife  with  money  bor- 
rowed upon  the  fai'th  of  her  separate  property  as  security,  is  not  the 
separate  property  of  the  wife  but  community  property  of  the  hus- 
band and  wife. 

The  sworn  allegations  in  defendants'  motion  to  dissolve  the  in- 
junction, being  no  answer,  such  as  equity  requires,  to  the  plaintifiTs 
bill,  which  must  be  taken  as  true  in  the  absence  of  such  an  answer, 
it  necessarily  follows  that  the  court  erred  in  dissolving  the  temporary 
injunction.  Wherefore  such  interlocutory  order  is  reversed  and  va- 
cated and  judgment  is  here  rendered  reinstating  said  injunction  to  its 
original  force  and  effect,  to  so  remain  until  the  case  is  finally  disposed 
of  on  its  merits. 

Reversed  and  rendered. 


Missouri,  Ka.nsas  &  Texas  Railway  Company  op  Texas  v.  Marks 

McLean. 

Decided  April  7,   1909. 

1. — Aallway — ^Eequlsltlon  for  Cars— InstmotloiiB  to  Carrier. 

Testimony  of  the  shipper  that  he  gave  instructions  to  the  commercial  agent 
of.  the  railway  company  to  ice  the  cars  before  sending  them  out  to  be  loaded, 
authorized  a^ finding  to  that  eifect  although  the  written  requisition  for  the  cars 
contained  no'  order  for  ice,  and  the  records  covering  the  movement  of  the  cars 
showed  that  they  were  ordered  without  ice. 

8. — Same — ^Perishable  Goods — ^Furnishing  Cars. 

Where  the  railway  company  knew  that  the  cars  were  ordered  for  the  shipment 
of  perishable  produce,  it  was  its  duty  to  furnish  cars  suitable  and  in  proper 
condition  for  the  transportation  of  such  goods. 
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3. — Same— Damages — Defective  Cars. 

If  a  railway  company  undertakes  to  carry  perishable  property  in  cars 
specially  adapted  to  preserve  it,  it  will  become  responsible  for  any  defect  in  the 
cars  resulting  in  injury  to  the  property. 


— ^Refrigeration. 

The  duty  of  the  railway  company  to  furnish  suitable  cars  when  it  accepts 
perishable  property  for  transportation,  extends  to  proper  refrigeration  according 
to  established  custom. 

5. — Same— Damages — Negligence — ^Liability. 

The  fact  that  the  cabbages  had  just  been  cut  from  their  stalks,  were  sound, 
firm  and  hard  when  shipped,  and  decayed  in  transit  and  were  badly  damaged 
when  they  reached  their  destination,  were  circumstances  tending  to  show  either 
that  the  cars  were  not  properly  constructed  for  the  carriage  of  such  goods,  or 
that  they  were  not  properly  refrigerated,  and  these  circumstances  were  of 
themselves  sufficient  to  warrant  a  finding  that  the  cars  were  either  not  properly 
constructed  or  refrigerated;  and  a  finding  of  either  was  sufficient  to  render  the 
railway  company  liable  for  the  damage  to  the  produce. 

6. — Contributory  Negligence — Damages  to  Perishable  Goods — ^Notice  that  Cart 

are  Unsuitable. 

Although  a  shipper  may  discover  before  the  loading  or  departure  of  the 
car  that  is  not  suitable  for  carrying  perishable  produce,  he  will  not  on  that 
account  be  deemed  guilty  of  contributory  negligence,  or  of  having  assumed  the 
risk,  where  he  has  no  means  or  opportunity  of  relieving  himself  of  the  situation. 

7. — ^Evidence — Special  Damages — ^Harmless  Error. 

Wher»  there  was  no  allegation  by  the  plaintiff  that  the  carrier  had  notice 
that  the  shipment  was  made  to  fill  a  contract  of  sale  at  any  special  price,  there 
could  be  no  liability  for  special  damages  based  on  such  contract  price,  and  a 
question  to  the  plaintiff  intended  to  elicit  the  bargain  price  was  improper;  but 
the  trial  being  before  the  court  without  a  jury,  and  it  being  apparent  from  the 
findings  of  fact  and  conclusions  of  law  that  the  damages  were  estimated  from 
the  market  value  at  destination,  the  carrier  was  not  prejudiced. 

8. — Same — ^Heasure  of  Damages. 

Where  the  measure  of  damages  was  the  difference  in  the  market  value  of  the 
goods  in  the  condition  in  which  they  should  have  reached  destination  and  their 
market  value  in  the  damaged  condition  in  which  they  arrived,  it  was  necessary 
and  sufficient  for  the  shipper  to  prove  that  the  sum  realized  from  the  sale  at 
destination  was  the  cash  market  price  in  their  damaged  condition;  but  the 
carrier  could  not  complain  that  he  went  further  and  testified  that  such  sum 
was  the  best  price  obtainable. 

9. — Judgment— Xeasnre  of  Damages. 

Where  the  judgment  may  have  been  for  what  the  goods  were  worth  at  the 
point  of  origin,  but  the  findings  of  the  trial  court  showed  that  they  would  have 
been  worth  that  much  or  more  on  the  market  at  destination  had  they  arrived 
there  in  the  condition  they  would  have  been  in  but  for  the  carrier's  negligence,  the 
carrier  had  no  ground  to  complain  of  the  amount  of  the  damages  awarded. 

ON  BEHEABING. 

10. — Damages— Allegation  and  Proof— Negligence— Variance. 

Where  the  shipper  alleged  that  damage  to  a  part  of  the  shipment  was 
caused  by  delay,  and  the  court  found  there  was  no  delay,  and  that  the  damage 
resulted  from  the  failure  of  the  carrier  to  ice  the  car,  there  was  a  variance,  and 
a  recovery  was  properly  denied. 

Appeal  from  the  District  Court  of  JeflEerson  County.     Tried  below 
before  Hon.  W.  H,  Pope. 


132  Texas  Civil  Appeals  Reports^  Vol.  4I5.  [April, 

F.  J.  Duff,  Coke,  Miller  &  Coke,  and  Thomas  &  Bhea,  for'  appellant. 
W.  D.  Gordon  and  Thos.  J,  Baten,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Marrs  Mc- 
Lean against  the  Missouri^  Kansas  &  Texas  Bailway  Company  of 
Texas  and  the  Gulf  &  Interstate  Bailway  Company  of  Texas  to  re- 
cover d«amages  to  nine  shipments  of  cabbage  made  by  the  firm  of 
McLean  Bros,  from  various  points  on  the  line  of  the  Gulf  &  Inter- 
state Bailway  Company  to  various  destinations;  some  being  intrastate 
and  others  interstate  shipments^  and  are  numbered  from  one  to  nine 
in  plaintiffs  petition. 

The  plaintiff  alleged  that  he  Jiad  succeeded  to  the  rights  of  McLean 
Bros.,  a  firm  composed  of  himself  allft  Jack  McLean;  that  all  the 
cabbages  in  the  several  shipments  were  in  good  condition  when  shipped, 
and  were  transported  on  through  bills  of  lading  with  instructions 
thereon  to  ice  the  cars  at  Galveston,  and  to  re-ice  them  whenever  nec- 
essary; that  defendants  failed  to  ice  the  cars  in  shipments  numbered 
one  to  eight,  and  that  by  reason  thereof  the  cabbages  arrived  at  des- 
tination in  a  damaged  condition,  to  plaintiff's  damage,  etc.  That 
as  to  shipments  numbered  three  and  seven,  in  addition  to  the  cars 
not  being  properly  iced  the  cars  in  which  the  shipments  were  made 
were  not  properly  constructed/  and  th«t  plaintiff  thereby  suffered  loss. 
The  petitiqn  alleges  as  to  each  of  the  several  shipments  that  when 
made,  the  cabbages  had  been  bargained  to  the  respective  consignees 
at  a  stipulated  price,  and  then  avers  the  difference  in  the  value  in 
their  damaged  condition  at  destination  and  the  price  at  which  they 
had  been  bargained  to  be  sold.  It  then  avers:  *That  the  prices  at 
which  the  above  mentioned  lots  and  parcels  of  produce  were  bargained 
as  above  alleged  were  the  respective  cash  nwtrket  prices  of  such  produce 
respectively  at  the  times  and  places  aforesaid,  and  that  the  same 
could  have  been  sold  but  for  the  deterioration  and  damage  caused  as. 
aforesaid  at  such  prices  in  the  open  market;  and  that  the  amounts 
received  therefor  in  the  damaged  condition  of  the  respective  cars  of 
produce  was  the  full  market  price  therefor  as  alleged  in  respect  to 
each  specific  shipment.'*     The  damages  prayed  for  were  $2,145. 

The  Missouri,  Kansas  &  Texas  Bailway  Company  answered  by  a 
general  denial  and  pleaded  specially  that  the  shipment  originated 
on  the  line  of  its  codefendant;  and  that  the  bills  of  lading  issued  by 
it  provided  that  each  line  should  be  responsible  only  for  damages 
occurring  on  its  own  line,  and  in  no  event  w^ould  it  be  liable  for  any 
damages  except  those  done  in  its  possession.  It  also  pleaded  con- 
tributory negligence. 

The  case  was  tried  without  a  jury  and  resulted  in  a  judgment  in 
favor  of  plaintiff  for  $3,046.80  against  the  Missouri,  Kansas  &  Texas 
Bailway  Company,  and  against  plaintiff  in  favor  of  the  other  railroad 
company. 

The  trial  judge  filed  conclusions  of  fact  and  of  law  which  are  as 
follows : 

Findings  of  fact, — ^^I.   I  find  that  McLean  Brothers  (Murrs  McLean^ 
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the  plaintiff^  being  now  the  successor  in  interest  of  said  firm)  shipped  the 
nine  carloads  of  cabbages  substantially  as  alleged  in  the  plaintiffs  petition 
in  this  case  from  the  points  on  the  Gulf  &  Interstate  Eailway  Com- 
pany's line  running  between  Beaumont  and  Bolivar,  making  deliver- 
ies of  each  car  after  being  loaded  to  the  said  Gulf  &  Interstate  Eail- 
way Co.,  which  transported  the  same  across  the  bay  to  Galveston 
where  said  cars  were  delivered  to  the  connecting  carrier,  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas,  for  transportation  to 
the  points  of  destination,  ad  alleged  in  each  specific  shipment. 

'*II.  I  find  that  the  plaintiff,  and  said  firm  of  McLean  Brothers, 
made  requisitions  on  the  defendants  for  suitable  refrigerator  cars  to 
be  iced  before  loading  and  that  when  said  requisitions  were  made  the 
defendant,  Missouri,  K.  &  T.  Ry.  Co.,  undertook  to  furnish  the  same 
to  be  promptly  transported  to  ,the  loading  station  "to  receive  the  cargo. 
That  the  said  McLean  Brothers  thereupon  notified  the  growers  from 
yhom  said  cabbages  were  obtained  to  have  said  cabbages  cut  and 
ready  to  be  loaded  as  soon  as  the  train  coming  from  Galveston  in 
the  afternoon,  leaving  Bolivar  at  about  4  p.  m.  brought  said  cars» 
and  that  said  cabbages  were  so  cut  and  prepared  to  be  loaded  in  said 
cars  inunediately  upon  arrival  at  loading  station. 

**III.  I  find  that  said  McLean  Brothers  loaded  each  car  with  first- 
class  quality  of  cabbage,  hard,  green  and  firm,  and  that  each  car  was 
turned  over  to  the  defendants  with  the  cabbages  in  first-class  condi- 
tion with  instructions  to  the  defendants  written  .in  the  bills  of  lading 
to  ice  at  Galveston  and  re-ice  when  necessary. 

'*IV.  I  find  that  said  cars,  after  being  loaded  in  a  proper  manner, 
were  expeditiously  transported  by  the  Gulf  &  Interstate  Railway 
Company  of  Texas,  and  delivered  to  and  received  by  its  codefendant, 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  at  Gal- 
veston. 

*^.  I  find  that  the  Missouri,  K.  &  T.  Eailway  Company  of  Texas 
failed  to  keep  said  cars  properly  iced  from  the  time  it  received  the 
same  to  their  destination,  and  that  this  caused  the  produce  to  rot 
and  decay  in  quantity  and  manner  as  set  up  in  the  statements  of  each 
shipment  in  the  plaintiff's  petition,  and  that  the  Missouri,  K.  &  T. 
cars  described  in  the  petition  were  not  properly  constructed  so  as  to 
keep  the  contents  in  proper  refrigeration  even  if  the  same  bad  been 
kept  iced  in  transit,  and  that  the  plaintiffs  were  not  at  fault  in  using 
said  cars,  and  that  this  failure  of  refrigeration  on  the  part  of  the 
defendant,  Missouri,  K.  &  T.  Ey.  Co.  of  Texas,  caused  the  produce 
to  decay  as  described  in  plaintiff's  petition. 

'^VI.  I  find  that  the  cabbages  were  all  the  property  of  Mcljcan 
Brothers  while  in  transit  and  that  the  prices  f.  o.  b.  shipping  point 
were  simply  a  price-basis  at  which  said  produce  was  to  be  delivered 
to  the  consignee  subject  to  the  right  of  the  latter  to  receive  or  reject 
the  same  upon  inspection. 

''VII.  I  find  that  the  market  prices  of  each  respective  shipment 
at  the  point  of  destination  was  in  excess  of  said  price  basis  f.  o.  b. 
shipping  point,  and  if  said  produce  had  arrived  at  the  respective 
points  of  destination  in  good  condition,  which  it  would  have  done 
If  it  had  been  properly  refrigerated  by  the  defendant  Missouri,  K.  & 
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T.  By.  Co.,  that  it  would  have  brought  upon  the  market  in  excess 
of  the  amounts  specified  as  the  market  price  in  such  condition  in 
each  specific  shipment.  On  the  contrary  the  amounts  realized,  as 
stated  in  said  plaintiff's  petition,  were  aU  that  said  cabbages  were 
worth  upon  the  market  in  the  condition  in  which  said  cars  arrived 
respectively  as  detailed  in  said  petition. 

**VIII.  With  reference  to  shipment  Ko.  9,  I  find  that  four  or 
five  days  was  a  reasonable  time  within  which  to  transport  said  produce 
from  the  shipping  point  to  its  destination  at  Kansas  City,  Mo.,  and 
that  the  loss  on  said  shipment  amounting  to  about  3,900  pouuds  in 
shrinkage  occurred  as  therein  alleged,  and  I  find  that  the  value  of  said 
shrinkage  is  as  alleged  in  said  petition,  but  I  find  that  said  car  No. 
9  was  kept  properly  refrigerated  en  route  by  the  defendant  and  that 
such  shrinkage  was  not  due  to  any  fault  of  the  defendant  in  the 
refrigeration. 

Conclusions  of  law, — ^''I.  I  conclude,  as  a  matter  of  law,  that  the  plain- 
tiff is  not  entitled  to  recover  of  the  defendant.  Gulf  &  Interstate  Eailway 
Company  of  Texas,  but  that  the  plaintiff  is  entitled  to  recover  of  the 
Missouri,  Kansas  &  Texas  BaUway  Company  of  Texas,  by  reason  of 
its  negligence,  the  sum  of  $2,046.80  with  six  percent  interest  from 
Angus*  14,  1907,  until  paid. 

'^11.  I  conclude,  as  a  matter  of  law,  that  there  is  a  variance  be- 
tween the  allegations  and  proof  concerning  shipment  No.  9,  and  that 
the  plaintiff  is  not  entitled  to  recover  for  that  shipment. 

*'III.  I  conclude,  as  a  matter  of  law,  that  the  plaintiff,  or  the 
firm  of  McLean  Brothers,  was  not  guilty  of  contributory  negligence, 
but  that  the  defendant,  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas,  was  guilty  of  negligence  which  resulted  in  the  damages  to 
the  shipments  of  cabbages  as  alleged  in  plaintiff's  petition,  except  as 
to  shipment  No.  9.*' 

The  Missouri,  Kansas  &  Texas  Bailway  excepted  to  all  the  findings 
of  fact  and  of  law,  and  the  plaintiff  excepted  to  the  refusal  of  the 
court  to  award  him  damages  to  shipment  No.  9. 

The  first  assignment  complains  of  the  second  finding  of  fact,  in 
finding  that  plaintiff  ordered  refrigerator  cars  to  be  iced  before  load- 
ing, on  the  ground  that  it  is  contrary  to  the  evidence  in  that  the 
written  requisition  and  the  records  covering  the  movements  of  the 
cars  in  Galveston  to  the  Gulf  &  Interstate  Eailway  Company  show 
indisputably  that  the  cars,  with  one  or  two  exceptions,  were  ordered 
without  ice.  The  fact  that  the  records  referred  to  in  the  assignment 
show  that  the  cars  were  sent  out  without  ice,  does  not  tend  to  dis- 
prove the  finding  of  the  court;  nor  does  the  failure  of  the  written 
requisition  for  the  cars  to  contain  an  order  for  ice,  tend  to  show  that 
ice  was  not  otherwise  ordered  to  be  sent  out  with  them.  The  testi- 
mony of  the  plaintiff  is  to  the  effect  that  he  instructed  appellant's  com- 
mercial agent  at  Galveston  to  ice  the  cars  before  sending  them  out  to 
be  loaded.  His  testimony  is:  "He'*  (Fontaine,  appellant's  commercial 
agent)  'Tiad  positive  instructions  from  us  that  we  wanted  the  cars  sent 
out  with  ice,  and  not  sent  witliout  it  at  all — ^not  to  send  them  at  all 
imless  he  could  send  them  with  ice."     Besides,  the  appellant  knew 
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thart  the  cars  were  ordered  for  tlie  shipment  of  cabbages  and  it  was 
its  duty  to  furnish  cars  where  they,  were  required  suitable  and  in 
proper  condition  for  the  transportation  of  such  goods.  (2  Hutc,  Car. 
(3d  ed.),  sec.  505;  Trout  v.  Gulf,  C.  &  S.  P.  By.  Co.,  Ill  S.  W., 
220.) 

The  second  assignment  assails  the  fifth  finding  of  fact  in  finding 
that  the  Missouri,  Kansas  &  Texas  Ballway  Co.  failed  and  refused  to 
keep  the  cars  iced  and  that  such  failure  caused  the  produce  to  rot; 
in  finding  that  cars  3143  and. 3135  were  not  properly  constructed  so 
as  to  keep  the  cabbages  in  proper  refrigeration,  even  if  said  cars  had 
been  properly  iced  in  transit;  and  in  finding  that  plaintiflE  was  not 
guilty  of  contributory  negligence  in  loading  cars  as  he  did.  If  a  com- 
mon carrier  undertake  to  carry  perishable  property  in  cars  specially 
adapted  to  preserve  it,  it  will  become  responsible  for  any  defect  in  the 
cars  resulting  in  the  injury  of  the  property.  And  under  modem  meth- 
ods in  the  case  of  carriers  by  rail,  the  duty  of  a  carrier  where  he  ac- 
cepts perishable  property,  for  transportation  to  provide  suitable  cars 
extends  to  proper  refrigeration  according  to  established  custom.  (John- 
son V.  Toledo,  S.  &  M.  By.,  133  Mich.,  596,  95  N.  W.,  724,  103  Am. 
St.  Bep.,  406 ;  New  York,  P.  &  N.  By.  t.  Cromwell,  98  Va.,  227,  35 
S.  E.,  444,  49  L.  B.  A.,  462,  81  Am.  St.  Bep.,  722.)  The  facts  that 
the  cabbages  had  just  been  cut  from  their  stalks,  were  sound,  firm  and 
hard  when  shipped,  and  decayed  in  transit  and  badly  damaged  when 
they  reached  their  destination,  are  circumstances  tending  to  show 
either  that  the  cars  were  not  properly  constructed  for  the  carriage  of 
such  goods,  or  that  they  were  not  properly  refrigerated.  These  cir- 
cumstances were  of  themselves  sufiicient  to  warrant  the  court  in  find- 
ing, at  least,  the  cars  were  either  not  properly  constructed  or  refrig- 
erated. A  finding  of  either  would  be  sufficient  to  render  appellant 
liable  for  the  damage  to  the  produce. 

Although  a  shipper  may  discover  before  loading  or  the  departure  of 
the  car  that  it  is  not  suitable  for  carrying  cabbages,  or  other  like  per- 
ishable goods,  he  will  not  on  that  account  be  deemed  guilty  of  con- 
tributory negligence,  or  of  having  assumed  such  risk,  where  he  has  no 
means  or  opportunity  of  relieving  himself  of  the  situation. 

In  a  case  like  this,  where  the  cabbages  had  been  purchased  and 
gathered  by  the  shipper  from  various  farms  in  view  of  immediate 
shipment  on  cars  the  defendants  had  agreed  to  furnish  suitable  for  the 
purpose,  the  shippers,  even  though  they  may  have  known  the  cars  were 
not  of  the  proper  kind  or  iced  as  required,  had  either  to  ship  them  at 
the  risk  of  their  decaying  in  transit,  or  to  let  them  lie  and  rot  at  the 
place  where  they  were  carried  for  shipment ;  for,  as  they  had  no  means 
of  preserving  them,  the  cabbages  would  certainly  decay  if  they  were 
not  shipped.  This  condition  of  things  was  brought  about  by  the  rail- 
road's breach  of  its  obligation  to  furnish  suitable  cars  properly  refrig- 
erated. And  it,  rather  than  plaintiff,  should  be  held  liable  for  the 
damages  consequent  on  loading  the  goods  upon  the  cars  it  furnished 
for  that  purpose. 

As  the  assignments  just  disposed  of  are  the  only  ones  that  attack 
any  of  the  trisl  judge^s  findings  of  fact  (and  only  the  second  and  fifth) 
we  adopt  and  make  such  findings  our  own. 
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The  foTirtU  assignment  complains  of  the  trial  court's  first  conclu- 
sion of  law,  upon  the  ground  that  it  is  wholly  unsupported  by  the  evi- 
dence. The  court's  seventh  finding  of  faci^  which  is  unassailed  by 
any  assignment  of  error,  furnishes  a  complete  predicate  for  the  con- 
clusion of  law  questioned  by  this  assignment.  The  correctness  of  the 
principle  of  law  involved  in  the  conclusion,  not  being  assailed  by  the 
assignment,  and  it  being  based  upon  an  unquestioned  finding  of  fact, 
the  assignment  of  error  is  overruled. 

The  fifth  assignment  of  error  complains  of  plaintifiPs  counsel  having 
been  permitted  to  ask  him  this  question:  "Now  I  will  ask  you 
whether  or  not  you  know  of  your  own  knowledge  as  to  the  amounts 
for  which  these  cars,  set  up  in  the  petition,  were  bargained  as  alleged/' 
over  defendant's  objection  that  it  was  incompetent,  in  that  plaintiff 
had  not  alleged  that  the  defendant  had  notice  that  the  shipments  or 
any  of  them  were  made  to  fill  a  contract  of  sale  at  any  special  price, 
and  that  in  the  absence  of  such  notice  defendants  were  not  liable  for 
special  damages.  The  objection  to  the  question  embodies  a  correct 
principle  of  law,  and  evidence  countervailing  it  should  not  be  received. 
But,  as  the  case  was  tried  before  the  court  without  a  jury,  and  it  is 
apparent  from  its  findings  of  fact  and  conclusions  of  law  that  the 
damages  were  estimated  from,  the  market  value  of  the  goods  at  desti- 
nation and  not  from  a  price  bargained  for  in  advance  of  the  shipment, 
it  is  evident  that  defendant  was  not  prejudiced  by  the  question.  This 
also  disposes  of  the  sixth  assignment,  which  complains  of  a  similar 
question. 

The  testimony  of  the  witness,  B.  B.  Cochran,  that  $158.15,  realized 
from  the  sale  at  destination  of  a  certain  carload  of  the  cabbages,  was 
the  cash  market  price  in  their  damaged  condition  and  that  they  were 
sold  for  the  best  market  value  obtainable,  was  certainly  admissible  on 
the  issue  of  damages.  (St.  Louis,  I.  M.  &  S.  By.  v.  Boshear,  108  S. 
W.,  1032,  102  Texas,  76.)  While  the  *T)e8t  price  obtainable"  is  not 
necessarily  the  ''market  price,"  which  ordinarily  is  to  be  taken  in 
measuring  the  damages,  yet  when  it  is  shown  in  a  case  where  the  con- 
signee or  owner  sells  the  goods  at  destination  at  their  market  price 
and  that  such  price  was  the  bert  price  obtainable,  we  can  not  per- 
ceive any  reason  for  the  carrier^s  complaining.  If  the  price  actually 
obtained  for  the  sale  of  the  goods  had  been  in  excess  of  their  market 
value,  the  carrier  would  be  entitled  to  have  the  price  so  received  con- 
sidered in  estimating  the  damages,  rather  than  the  market  value. 
Hence,  it  was  proper  to  show  that  the  sale  was  not  only  at  their  mar- 
ket value,  but  for  the  best  price  obtainable,  in  order  to  negative  the 
idea  that  a  better  price  could  have  been  obtained  than  the  market  price. 
This,  however,  though  proper,  was  unnecessary.  All  required  was  proof 
that  the  price  obtained  was  the  market  value. 

The  ninth  assignment  is  based  upon  the  erroneous  assumption  that 
the  court  based  its  judgment  on  the  market  price  of  the  goods  at  the 
point  of  origin  of  the  shipment,  and  not  for  the  market  value  of  the 
goods  at  destination  had  they  not  been  damaged  by  defendant's  negli- 
gence. Though  the  judgment  may  have  been  for  what  the  goods  were 
worth  at  the  point  of  origin,  yet,  as  the  finding  of  the  trial  court 
phows  that  they  would  have  been  worth  at  least  that  much,  and  prob- 
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ably  more^  on  the  market  at  destination  had  they  arrived  there  in  the 
condition  they  vonld  have  been  in  but  for  defendant's  negligence,  the 
defendant  ha^  no  gronnd  to  complain  of  the  amount  of  damages 
awarded.    There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 
ON  appellee's  motion  fob  beheabing. 

In  this  motion  it  is  urged  that  we  erred  in  not  sustaining  appellee's 
cross-assignment  of  error,  which  complains  of  the  trial  court's  second 
conclusion  of  law.  The  variance  consisted  in  this,  that  the  allegations 
charged  that  the  damage  was  caused  Irom  delay  in  transportation, 
while  according  to  the  court's  finding  of  fact  there  was  no  such  delay 
— ^four  or  five  days  being  a  reasonable  time  for  transportation  to  desti- 
nation, the  shipment  having  arrived  there  within  that  time — conse- 
quently no  damage  could  accrue  from  the  alleged  cause,  but  it  arose 
from  defendant's  failure  to  keep  the  car  properly  refrigerated,  which 
was  not  alleged.    Therefore  the  motion  is  overnded.  ^ 

Overruled. 

Writ  of  error  refused. 


Ed  English  v.  William  Geobgb  Eealty  Company. 

Decided  April  7,   1909. 

Iw— Broker — CommiBsloiLS. 

In  the  absence  of  any  usage  or  contract  express  or  implied,  or  conduct  of 
the  seller  preventing  the  completion  of  a  bargain  by  the  broker,  an  action 
by  a  broker  for  his  commissions  will  not  lie  until  it  is  shown  that  he  has  effected 
or  produced  a  side  of  ih»  property.  It  is  not  enough  that  the  broker  has 
devoted  his  time,  labor  or  money  in  the  interest  of  his  employer,  unsuccessful 
efforts  however  meritorious  afford  no  ground  of  action;  and  where  his  acts 
effect  no  agreement  or  contract  between  his  employer  and  the  purchaser,  the 
loss  must  l^  his  own. 

2. — Same — Sale  of  Land. 

Where  the  broker  under  the  contract  had  no  exclusive  agency  for  sale  of 
land,  the  owner  was  not  liable  for  commissions  on  a  sale  made  by  himself  in 
good  faith  without  the  agency  of  the  broker. 


Under  the  contract  the  broker  was  to  receive  a  certain  commission  for  bring- 
ing the  owner  a  purchaser  for  land  at  a  certain  price  per  acre,  or  as  near  that 
as  possible,  and  was  to  submit  a  good  bid  if  he  had  it.  He  brought  one,  C,  to  see 
the  owner  and  the  land,  and  C.  through  the  broker  made  an  offer  at  less  than  the 
listed  price,  which  the  owner  rejected,  and  there  all  efforts  of  the  broker  to  effect 
a  sale  ceased*  The  offer  to  purchase  by  C.  was  made  with  the  intention  of  buying 
for  himself.  About  one  year  later  the  owner  in  £n  accidental  meeting  with  a 
member  of  the  firm  of  which  C.  was  a  member,  gave  said  firm  the  exclusive 
agency  to  sell  for  a  fixed  period,  for  a  fixed  price,  for  a  certain  commission,  this 
being  regarded  as  an  option,  the  intention  of  the  member  being  to  sell  at  a 
profit  to  certain  parties.  Failing  a  sale,  the  firm  made  an  offer  to  the  owner 
to  buy  at  a  certain  price  l)er  acre  net,  the  same  price  offered  by  C,  and  the  owner 
accepted  and  a  sale  was  made  to  the  firm,  which  then  had  a  member  who  was  not 
such  when  C.'s  offer  was  made.  Held,  that  the  broker  was  not  the  procuring 
cause  of  the  sale,  though  but  for  his  attempt  to  sell  to  C,  the  sale  to  the  firm 
would  not  have  taken  place,  and  he  could  not  recover. 


If  without  effecting  an  agreement  or  accomplishing  a  bai^ain,  the  broker 
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abandons  the  effort,  or  his  authority  is  fairly  and  in  good  faith  terminated,  he 

?;ain8  no  right  to  eommisaiona.     In  soch  event  it  matters  not  that  after  his 
ailure  and  the  termination  of  his  agency,  what  he  has  done  proves  of  use  and 
benefit  to  the  prineipaL 

Appeal  from  the  Forty-fifth  Judicial  District,  Bexar  County.  Tried 
below  before  Hon.  J.  L.  Camp. 

F»  Tandervoort  and  Terrell  &  Terrell,  for  appellant. — ^The  court 
erred  in  rendering  judgment  for  plaintifib,  because  the  uncontroverted 
evidence  shows  that  the  plaintiff  company  was  not  the  procuring  cause 
of  the  sale  made  by  defendant  English  to  his  codefendants.  Before  a 
real  estate  broker  can  recover  commissions  on  a  sale  of  land  lie  must 
not  only  prove  employment,  but  also  that  he  was  the  procuring  cause 
of  the  sale  being  made.  Duval  v.  Moody,  24  Texas  Civ.  App.,  627; 
Wilson  v.  Ellis,  106  S.  W,,  1152;  Burch  v.  Lawhon,  109  S.  W.,  399; 
Edwards  v.  Pike,  107  S.  W.,  686 ;  Gamble  v.  Grether,  83  S.  W.,  306 ; 
Quist  V.  Goodfellow,  8  L.  E.  A.  N.  S.,  153;  Crowe  v.  Trickev,  204 
XT.  S.,  nSy  61  L.  ed.,  454;  2  Gark  &  Skyles  on  Agency,  p.  1674; 
Frenzer  v.  Lee,  90  N.  W.,  914;  Fairchild  v.  Cunningliam,  88  K  W., 
15;  Francis  v.  Eddy,  52  N.  W.,  42;  Babcock  v.  Merritt,  27  Pac,  882; 
Putnam  v.  How,  40  N.  W.,  258 ;  Moore  v.  Cresap,  80  N.  W.,  398. 

Hicks  &  Hicks,  for  appellee. — ^A  real  estate  broker,  when  employed 
by  the  owner  of  land  to  procure  a  purchaser  therefor,  is  entitled  to  his 
commission  if  the  procuring  cause  of  said  purchase,  even  though  the 
sale  be  afterwards  made  by  the  owner  to  tlie  purchaser.  Pierce  v. 
Nichols,  110  S.  W.,  206;  Bowman  v.  Southwestern  Land  Co.,  107  S. 
W.,  hSh ;  Wilson  v.  Clark,  35  Texas  Civ.  App.,  92 ;  Byrd  v.  Frost,  29 
S.  W.,  46;  Bowser  v.  Field,  17  S.  W.,  45;  Graves  v.  Bains,  78  Texas, 
94;  Hoadley  v.  Bank,  44  L.  E.  A.,  321. 

NEILL,  Associate  Justice. — ^This  appeal  is  from  a  judgment  re- 
covered by  William  George  and  D.  C.  Richey,  partners  under  the  firm 
name  of  William  George  Bealty  Company,  against  Ed  English  for  ef- 
fecting the  sale  of  certain  lands  of  the  latter. 

The  undisputed  evidence  shows  that  on  April  4,  1907,  Ed  English 
sold  to  Mathew  Cartwright,  L.  D.  Cartwright,  Lane  Taylor  and  W.  B. 
Lupe,  partners,  doing  business  under  the  firm  name  of  Cartwright, 
Taylor  &  Lupe,  4,137  7-100  acres  of  land  for  the  sum  of  $41,370, 
which  was  at  the  rate  of  $10  per  acre.  In  the  spring  of  1906,  appel- 
lees, as  real  estate  brokers,  under  a  contract  with  appellant  to  procure 
him  a  purchaser  for  the  land,  listed  the  same  at  $12.50  per  acre,  the 
agreement  between  the  parties  being  that  appellant  should  pay  appel- 
lees a  commission  of  five  percent  of  the  amount  for  which  the  land 
should  be  sold,  if  they  would  bring  him  a  purchaser  at  the  price  of 
$12.50  per  acre,  or  as  near  that  as  possible,  and  that  if  they  got  a  bid 
to  submit  it  to  appellant. 

The  principal  question  of  fact  is  whether  appellees  were,  under  this 
agreement,  the  procuring  cause  of  the  sale.     It  is  undisputed  that,  in 

{)ursuance  of  the  agreement,  on  or  about  February  12,  1907,  tlie  appel- 
ee,  George,  acting  for  and  in  behalf  of  his  firm,  induced  Mathew 
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Cartwright,  one  of  the  purchasers,  to  go  with  him  from  Carrizo  Springs 
to  appellant's  residence  situated  on  the  land,  where  he  introduced  him 
to  appellant  with  a  view  of  effecting  a  sale  of  the  premises;  that  on 
that  day  the  appellant,  for  the  purpose  of  selling  to  him,  rode  over  the 
land  with  Mr.  Cartwright  and  showed  it  to  hirn ;  that  Cartwright*  be- 
came interested  in  the  matter  and  asked  appellant  what  was  the  least 
price  he  would  sell  for,  and  was  answered :  $12.50  per  acre.  Nothing 
more  was  said  between  the  parties  regarding  the  sale.  But,  in  re- 
turning to  Carrizo  Springs,  Cartwright  authorized  George  to  inform 
appellant  that  if  he  would  take  $10  per  acre  he  would  consider  the 
matter  of  its  purchase  after  a  more  thorough  examination  of  the  prem- 
ises. This  proposition  was  submitted  by  George  to  appellant,  and  was 
declined.  Nothing  more  was  said  or  done  between  Mathew  Cartwright, 
in  person,  and  the  appellant  regarding  the  sale  of  the  land,  until  its 
sale  to  the  firm,  of  wliich  Cartwright  was  a  member,  was  agreed  upon 
and  consummated. 

L.  D.  Cartwright  is  the  eon,  and  Lane  Taylor  and  W.  B.  Lupe  are 
the  sons-in-law  of  Mathew  Cartwright.  After  the  latter's  return  from 
Carrizo  Springs  to  San  Antonio,  the  place  of  business  of  his  firm,  he 
informed  Taylor  and  Lupe  about  the  English  place,  telling  each  of 
them  that,  from  what  he  had  seen  of  it,  it  w^as  a  good  piece  of  prop- 
erty. Afterwards,  Lane  Taylor  met  appellant  at  Oometa,  near  where 
the  latter  lived,  was  introduced  to  him  and  gave  him  his  card;  and  a 
short  time  afterwards  Taylor  returned  from  San  Antonio  to  Boyn- 
ton's  place,  about  a  quarter  of  a  mile  from  English's,  for  the  purpose 
of  transacting  some  business  there  with  another  party;  and,  on  the 
trip,  went  from  Boynton's  to  English's  place  where  he  met  him  and, 
after  inspecting  the  land,  entered  into  a  written  agreement  (which 
he  calls  an  option)  with  him,  which  is  as  follows: 

'Tilarch  22,  1907. 
"Cartwright,  Taylor  &  Lupe, 
"San  Antonio,  Texas. 
"Dear  Sirs: 

"You  are  hereby  appointed  my  exclusive  agents  to  sell  the  follow- 
ing described  property:  About  4,000  acres  located  in  Zavala  County, 
Texas,  about  one-fourth  mile  southeast  of  Cometa;  price  $11.25  per 
acre,  one-third  cash,  balance  four  equal  notes  payable  in  one,  two,  three 
and  four  years  at  six  percent  interest,  interest  payable  each  year.  In 
event  of  sale  during  term  of  this  agency  I  agree  to  pay  you  a  cash 
commission  of  twenty-five  cents  per  acre.  My  title  is  good.  I  agree 
to  furnish  an  abstract  of  title.  This  agency  to  continue  until  April 
7,  1907,  at  noon.    Duplicate  received. 

"Ed  English.'' 

About  ten  days  after  this  option,  as  it  is  called,  was  given,  L.  D. 
Cartwright  and  W.  D.  Lupe,  the  other  two  members  of  the  firm,  went 
from  San  Antonio,  via  Eagle  Pass,  to  English's  place,  and  after  a 
two-days'  examination  of  the  land  offered  him  $10  per  acre  for  it, 
which  English  then  declined.  Cartwright  and  Lupe  then  told  him  tliat 
if  be  took  a  notion  to  accept  that  price  to  call  them  up  at  Eagle  Pass 
that  evening.    When  they  left,  English  talked  the  matter  over  with  his 


140  TsxAS  Civil  Appeals  Bepobts,  Vol.  55.  [April, 

wife  and  they  concluded  to  accept  their  offer,  and  English  then  'phoned 
Cartwright  at  Eagle  Pass  that  he  would  be  there  next  day.  Accord- 
ingly, he  overtook  Cartwright  and  Lupe  at  Eagle  Pass  and  went  to 
San  Antonio  with  them  and  closed  the  sale  at  $10  per  acre. 

The  question  is,  do  the^  facts  show  that  the  plaintiffs  were  the  pro- 
curing cause  of  the  sale  made  by  the  defendant,  English,  on  April  4, 
1907,  to  Mathew  Cari;wright,  L.  D.  Cartwright,  Lane  Taylor  and  W.  B. 
Lupe?  The  only  one  of  tiiese  parties  ever  introduced  by  either  of 
plaintiffs  to  the  defendant,  as  is  shown  from  the  undisputed  facts,  was 
Mathew  Cartwright^  which  was  on  February  12,  1907,  He  was  not 
willing  to  buy  the  land  at  the  price  plaintiffs  were  authorized  to  sell 
it  for,  nor  was  defendant  willing  to  take  the  price  that  would  induce 
Cartwright  to  more  thoroughly  examine  the  land  in  order  to  deter- 
mine whether  he  wanted  to  buy  it.  Thus  ended  all  negotiations  be- 
tween Cartwright,  on  the  one  hand,  and  either  plaintiffs  or  English 
on  the  other,  in  regard  to  the  sale  of  the  land.  The  plaintiffs,  as  the 
agents  of  English,  never  brought  English  and  either  of  the  other  par- 
ties together,  never  entered  into  any  negotiations  with  either  of  them 
or  renewed  tiieir  efforts  with  Mathew  Cartwright  to  effect  a  sale  of  the 
land.  In  short,  the  sale  was  brought  about  and  finally  eonsumniated 
entirely  independent  of  the  agency  of  plaintiffs  or  either  of  them,  all 
the  negotiations  having  originated  between  and  been  conducted  to  a 
finality  by  the  defendant  and  the  purchasers  of  the  land. 

The  burden  was  upon  plaintiffs  to  prove  not  only  that  they  were 
defendant's  agents  to  effect  the  sale,  but  that  they  were  the  procuring 
cause  of  the  sale  which  was  consummated.  The  fact  that  they  had,  at 
a  time  several  months  prior  to  the  time  the  sale  was  effected,  intro- 
duced one  of  the  purchasers  to  English  and  made  a  fruitless  effort  to 
sell  the  land  to  him — ^there  being  no  further  negotiations  between 
them — is  not  suflBcient  to  warrant  a  finding  that  they  were  the  pro- 
curing cause  of  the  sale  which  was  actually  made.  As  is  said  in  Duval 
V.  Moody,  24  Texas  Civ.  App.,  627:  "It  is  now  the  well-settled  doc- 
trine that  in  the  absence  of  any  usage  or  contract,  express  or  implied, 
or  conduct  of  the  seller  preventing  the  completion  of  the  bargain  by 
the  broker,  an  action  by  the  broker  for  his  commissions  will  not  lie 
until  it  is  shown  that  he  has  effected  or  procured  a  sale  of  the  prop- 
erty, and  it  is  not  enough  that  the  broker  has  devoted  his  time,  labor, 
or  money  in  the  interest  of  his  employer,  as  unsuccessful  efforts,  how- 
ever meritorious,  offer  no  ground  of  action,  and  that,  where  his  acts 
effect  no  agreement  or  contract  between  his  employer  and  the  pur- 
chaser, the  loss  must  be  his  own.  In  such  cases  he  loses  his  labor  and 
efforts  which  he  staked  upon  success,  and  if  there  is  no  contract  there 
is  no  reward,  as  his  commissions  are  based  upon  the  contract  of  sale.'' 
See  also  Newton  v.  Connes^,  106  S.  W.,  893;  Burch  v.  Hester,  109 
S.  W.,  400;  Mueller  v.  Bell,  this  day  decided  (117  S.  W.,  993.) 

In  addition,  we  think  that,  although  it  can  be  said  that  but  for 
George's  action  in  attempting  to  sell  to  Cartwright,  the  sale  to  Cart- 
wright, Taylor  &  Lupe  would  not  have  taken  place,  yet  the  sale  that 
was  made  was  not  a  sale  to  George's  customer,  Cartwright.  Not  only 
did  the  endeavor  of  George  to  effect  a  sale  to  Cartwright  fail  and  come 
to  an  end,  but  the  Bale  that  was  afterwards  consummated  was  not 
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made  to  his  ciistomcr.  It  nowhere  appears  that  Cartwright  alone  had 
the  ability  to  make  the  purchase,  and  there  is  no  evidence  of  fraudu- 
lent conduct  on  the  part  of  English  in  refusing  to  sell  to  Cartwright 
and  afterwards  selling  to  the  four  persons  composing  the  firm  of  Cart- 
wright, Taylor  &  Lupe.  Hence,  we  concluded  that  we  erred  in  affirm- 
ing the  judgment  of  the  District  Court,  wherefore  the  motion  is 
granted,  our  judgment  affirming  that  of  the  trial  court  set  aside,  our 
original  opinion  withdrawn,  the  judgment  of  the  District  Court  re- 
versed, and  judgment  is  here  rendered  that  plaintiffs  (appellees)  take 
nothing  by  their  suit  and  that  defendant  (appellant)  go  hence  with- 
out day,  and  that  he  recover  of  and  from  the  plaintiffs  all  costs  (both 
in  the  District  Court  and  this  court)  in  this  behalf  incurred. 

Reversed  and  rendered. 

ON  MOTION  POR  REHEARING. 

.  In  order  that  the  bearings  may  not  be  lost  sight  of  in  this  case  it 
will  be  well  to  keep  in  view  the  contract  made  by  and  between  appel- 
lant and  William  George.  We  take  the  statement  of  the  latter  as  being 
correct:  *^The  contract  or  agreement  between  us  was  that  as  agent  I 
was  to  receive  a  commission  of  five  percent  from  Mr.  English  for 
bringing  him  a  purchaser,  the  price  to  be  $12.50  or  as  near  that  as 
possible,  and  that  if  I  had  a  good  bid  to  submit  it,  but  it  was  listed 
at  $12.50."  Appellee  did  not  get  a  purchaser  at  that  price  or  any 
other,  and  the  only  service  performed  by  him  was  to  take  a  man  to 
appellant  who  refused  to  give  the  price  demanded  and  who  made  an 
offer  considerably  less  than  that  for  the  land,  which  was  refused  by 
appellant.  Appellee  did  nothing  more  towards  securing  a  purchaser 
for  the  land.  The  man  who  offered  $10  an  acre  for  the  land  was  taken 
to  appellant  by  appellee  in  January,  1907.  He  was  Mathew  Cart- 
wright, and  the  uncontroverted  testimony  shows  that  he  was  out  hunt- 
ing a  tract  of  land,  not  for  the  firm  of  which  he  was  a  member,  but 
for  himself,  and  he  stated,  "Had  I  bought  the  English  place  it  would 
have  been  for  myself  Mathew  Cartwright  told  the  members  of  the 
firm,  as  composed  at  that  time,  of  the  English  land,  but  said :  *T  did 
not  recommend  them  to  buy  it,  and  it  was  not  contemplated  that  they 
would  buy  it  at  that  time.*'  Afterwards  Taylor,  a  member  of  the  firm 
to  whom  the  land  was  eventually  sold,  went  to  Carrizo  Springs  to  show 
another  piece  of  land  to  a  prospective  purchaser,  and  without  any  in- 
tention of  buying  the  English  land.  The  firm,  to  which  a  new  mem- 
ber had  in  the  meantime  been  added,  had  not  in  any  manner  considered 
the  question  of  buying  the  land.  The  firm  was  engaged  in  the  real 
estate  business.  Taylor  met  appellant  by  accident,  and  in  the  con- 
versation with  him  merely  solicited  the  agency  for  sale  of  the  land. 
Afterwards  Taylor  was  again  in  the  vicinity  of  the  land  and  obtained 
an  agency,  also  denominated  an  option,  to  sell  the  land.  The  agency 
was  an  exclusive  one.  The  option  or  agency  was  obtained  by  Taylor 
for  his  firm,  not  with  any  intention  of  buying  for  his  firm,  but  under 
the  belief  that  the  firm  had  men  in  North  Texas  to  whom  it  was 
thought  the  land  could  be  sold.  Taylor  swore:  "Neither  time  did  I 
go  down  to  Cometa  for  the  purpose  of  purchasing  this  land  for  Mathew 
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Cartwriglit,  or  for  any  one  else.  There  was  no  request  or  agreement 
on  part  of  Mathew  Cartwright  that  I  should  go  and  see  if  I  could 
buy  it.  There  was  no  idea  in  my  mind  the  first  time  I  went  there  to 
see  Mr.  English  of  buying  that  land.  After  he  gave  me  the  exclusive 
contract  when  I  came  back  I  showed  i-t  to  the  members  of  the  firm, 
and  in  the  meantime  we  heard  from  our  North  Texas  parties  that, 
owing  to  a  recent  marriage,  or  something  of  some  of  the  partners,  he 
wouldn't  be  able  to  come  down,  and  then  we  all  got  to  discussing  the 
proposition,  and  decided  if  we  could  buy  it  at  a  reasonable  figure  we 
would  go  in  and  buy  it.^  There  was  no  connection  whatever  between 
the  visit  of  Mathew  Cartwright  to  the  English  land  and  the  acci- 
dental meetings  of  Taylor  and  English  which  resulted  in  the  sale  of 
the  land  to  the  San  Antonio  firm. 

Did  William  George  procure  and  take  to  appellant  a  man  who  was 
ready,  able  and  willing  to  buy  the  land  on  the  terms  fixed  by  him? 
Every  particle  of  the  testimony  answers  in  the  negative.  Did  the  visit 
of  Mathew  Cartwright,  in  company  with  George,  to  the  house  of  ap- 

f)ellant  in  January  or  February,  or  his  oflfer  to  buy,  if  he  liked  the 
and,  at  a  lower  price  than  that  fixed  by  appellant,  have  any  causal 
connection  with  the  subsequent  visits  of  Taylor  and  the  final  purchase 
of  the  land  by  a  firm  of  which  Mathew  Cartwright  was  a  member,  but 
a  different  firm  from  the  one  of  which  be  was  a  member  at  the  time 
he  visited  appellant?  The  uncontroverted  testimony  answers  the  ques- 
tion emphatically  in  the  negative.  Then  if  appellant  is  to  be  bound 
it  must  be  upon  the  ground  that  he  induced  Mathew  Cartwright  to  go 
to  see  appellaiyt  and  to  make  a  conditional  offer  of  a  sum  considerably 
less  than  that  for  which  appellant  had  agreed  to  sell,  and  that  the  land 
was  afterwards  sold,  not  through  that  visit,  to  a  firm  of  which  Mathew 
Cartwright  at  that  time  was  a  member.  Appellee  does  not  claim  that 
he  procured  a  purchaser  in  the  person  of  Mathew  Cartwright,  who  was 
ready,  willing  and  able  to  buy  on  the  terms  fixed  by  appellant,  for  if 
it  did  it  would  base  its  right  to  recover  on  a  refusal  of  appellant  to 
sell  to  Mathew  Cartwright.  Appellee  seeks  a  recovery  alone  on  the 
ground  that  it  was  the  procuring  cause  of  the  sale  made  by  appellant 
in  April,  1007. 

It  is  evident  from  the  testimony  that  appellant  did  not  at  any  time 
contemplate  selling  his  land  at  $10  an  acre  and  paying  any  one  a  com- 
mission out  of  that  sum.  He  rejected  such  an  offer  wlien  made  by 
George,  and  it  was  the  definite  agreement  when  he  sold  the  land  at 
$10  an  acre  that  no  commissions  should  be  deducted  from  it.  All  his 
conversations  with  George  in  regard  to  a  commission  were  made  on  a 
basis  of  a  maximum  price  of  $12.50  an  acre  and  not  less  than  $10  an 
acre  net  to  him. 

William  George  was  never  given  the  exclusive  agency  for  sale  of  the 
land,  and  selling  as  he  did,  in  good  faith,  without  the  agency  of  appel- 
lee, appellant  is  not  liable  for  the  commission.  The  offer  procured  by 
George  was  fully  and  finally  rejected  by  him.  That  offer  involved  the 
payment  of  five  percent  commissions  and  he  refused  it  that  time  and 
ever  afterwards.  George  produced  a  buyer  on  terms  different  from 
those  proposed  by  appellant,  and  he  is  not  entitled  to  commissions 
because  a  sale  was  afterwards  made,  even  though  it  had  been  on  terms 
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substantially  the  same  as  those  proposed  but  rejected  by  appellant. 
Upon  what  principles  of  right  and  justice  a  sale,  made  on  different 
terms  proposed  by  one  prospective  purchaser  to  another  purchaser, 
would  entitle  appellee  to  a  recovery  of  commission  has  not  been  made 
to  appear  in  this  case.  The  underlying  basis  of  all  claims  by  brokers 
to  commissions  is  that  they  were  the  procuring  cause  of  the  sale.  "No 
matter  how  great  the  exertions  of  the  brokers  may  have  been,  they 
can  not  recover  for  their  services  if  the  contract  of  sale  was  made 
without  their  intervention.  (Clark  &  Skyles  on  Agency,  sec.  776,  pp. 
16T0-1671,  and  authorities  cited.) 

It  devolved  upon  George  to  show  not  only  that  he  introduced  Mathew 
Cartwright  to  appellant,  but  aflBrmatively  that  the  purchaser  was  in- 
duced to  apply  to  appellant  through  the  means  employed  by  the  broker. 
Not  only  was  this  not  done,  but  on  tlie  other  hand  it  was  made  to 
appear  by  all  the  evidence  on  the  subject  that  there  was  not  the  re- 
motest connection  between  the  sale  and  the  visit  of  Mathew  Cart- 
wright  to  appellant.  This  was  clearly  decided  in  a  New  York  case  in 
which  the  facts  were  much  stronger  in  favor  of  the  broker.  (Wylie 
V.  Marine  Xat.  Bank,  61  N".  Y.,  415.)  In  that  case  the  property  was 
yalued  at  $80,000  and  the  broker  obtained  an  offer  for  $75,000  which 
was  rejected  by  his  principal.  The  property  was  afterwards  sold  to 
the  same  party  for  $80,000  and  the  court  held  that  the  broker  was  not 
entitled  to  his  commissions.  The  court  said:  "He  failed  to  find  or 
produce  a  purchaser  upon  the  terms  prescribed  in  his  employment,  and 
the  bank  was  under  no  obligation  to  wait  any  longer,  that  he  might 
make  further  efforts.*' 

In  the  case  of  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.,  378,  the 
following  language,  aptly  appropriate  in  this  case,  was  used:  **It  fol- 
lows, as  a  necessary  deduction  from  the  established  rule,  that  a  broker 
is  never  entitled  to  commissions  for  unsuccessful  efforts.  The  risk  of 
failure  is  wholly  his.  The  reward  comes  only  with  his  success.  That 
is  the  plain  contract  and  contemplation  of  the  parties.  The  broker 
may  devote  his  time  and  labor,  and  expend  his  money  with  ever  sa 
much  of  devotion  to  the  interests  of  his  employer,  and  yet  if  he  fails, 
if  without  effecting  an  agreement  or  accomplishing  a  bargain,  he  aban- 
dons the  effort,  or  his  authority  is  fairly  and  in  good  faith  terminated, 
he  gains  no  right  to  commissions.  He  loses  the  labor  and  effort  which 
was  staked  upon  success.  And  in  such  event  it  matters  not  that  after 
his  failure,  and  the  termination  of  his  agency,  what  he  has  done  proves 
of  use  and  benefit  to  the  principal.  In  a  multitude  of  cases  that  must 
necessarily  result.  He  may  have  introduced  to  each  other  parties  who 
otherwise  would  have  never  met;  he  may  have  created  impressions 
which,  under  later  and  more  favorable  circumstances,  naturally  lead 
to  and  materially  assist  in  the  consummation  of  a  sale;  he  may  have 
planted  the  very  seeds  from  which  others  reap  the  harvest,  but  all 
that  gives  him  no  claim.  It  was  part  of  his  risk  that,  failing  himself, 
not  successful  in  fulfilling  his  obligation,  others  might  be  left  to  some 
extent  to  avail  themselves  of  the  fruit  of  his  labors/'  The  motion  for 
rehearing  is  overruled. 

.Overruled. 

Writ  of  error  refused. 
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J.  D.  LaBrie  et  al.  v.  M.  C.  Cartwright. 

Decided  April  7,   1909. 

l.-^iibieqiient  Pvrcliaier— Duty  of  Inquiry — ^Notice— Evidence, 

If  a  subsequent  purchaser  of  land  has  knowledge  of  any  fact  or  circumstance 
sufficient  to  put  a  prudent  man  upon  inquiry  which,  if  prosecuted  with  ordinary 
diligence,  would  lead  to  actual  notice  of  a  prior  deed  to  said  land,  he  will  be 
charged  with  the  knowledge  which  might  have  been  acquired  by  siich  diligence. 
The  favorable  opinion  of  an  attorney  upon  the  abstract  of  title  will  not  relieve 
him  of  the  consequences  of  his  own  knowledge. 

S. — Same, 

The  issue  being  whether  or  not  a  subsequent  purchaser  of  land  was  a  bona 
fide  purchaser  without  notice,  held,  that  the  fact  that  the  person  offering  to 
sell  him  the  land  as  agent  of  the  vendors  was  to  receive  one-half  of  the  purchase 
money  for  making  the  sale,  and  the  further  fact  that  said  subsequent  purchaser 
offered  to  buy  the  land  from  the  prior  purchaser  after  such  purchaser's  deed 
was  put  on  record,  were  sufficient  to  require  the  court  to  submit  to  the  jury 
the  issue  of  bona  fides  on  the  part  of  the  subsequent  purchaser  in  making  the 
purchase. 

3. — Same — Synonymous  Terms— Charge. 

While  the  expressions  ''prior  claim"  and  ''prior  deed"  are  not  necessarily 
synonymous,  still,  in  an  action  of  trespass  to  try  title  between  a  subsequent  and 
prior  purchaser  of  the  land  in  controversy  the  use  of  the  term  "prior  claim" 
instead  of  "prior  deed"  in  the  charge  of  the  court  was  not  reversible  error 
when  the  only  evidence  of  a  prior  claim  on  the  part  of  the  defendant  was  under 
and  by  virtue  of  a  prior  deed. 

4. — ^Principal  and  Agent — Notice  to  Agent  when  not  Notice  to  Principal. 

The  rule  that  the  principal  is  chargeable  with  notice  of  all  facts  that  come 
to  the  knowledge  of  his  agent  while  acting  within  the  scope  of  his  agency,  does 
not  apply  when  the  agent  has  a  personal  interest  in  the  matter  which  would 
likely  lead  him  to  conceal  his  knowledge  from  his  principaL 

Appeal  from  the  District  Court  of  Sabine  County.     Tried  below 
•  before  Hon.  W.  B.  Powell. 

Goodrich  &  Synnoit,  Woods  &  Kerr  and  S.  M.  Johnson,  for  appel- 
lants. 

Oreer,  Minor  &  Miller,  for  appellee. 

NEILL,  Associate  Justice. — On  June  30,  1905,  J.  D.  LaBrie 
sued  M.  C.  Oartwright  and  a  number  of  other  pergona,  as  the  heirs 
of  Matthew  and  Amanda  Cartwright,  in  trespass  to  try  title  to  recover 
six  hundred  acres  out  of  the  northeast  corner  of  the  north  half  of  the 
Isaac  Powell  league,  situated  in  Sabine  County,  Texas.  The  plaintiff 
also  miade  the  Texas  Loan  Agency  and  W,  A.  PoUey,  under  whom  he 
claims  by  general  warranty  deeds,  parties  defendant  and  prayed  judg- 
ment against  them  on  their  warranties  in  the  event  of  lus  failure  t» 
recover  the  land. 

All  the  defendants  who  were  sued  for  the  land  disclaimed  any  title 
or  interest  in  it  except  the  appellee,  M.  C.  Cartwright,  who  answered 
by  a  plea  of  not  guilty.    The  Texas  Loan  Agency  answered  plaintiff's 
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petition  by  a  general  demurrer,  and  W.  A.  PoUey,  though  cited,  failed 
to  answer  at  all. 

The  case  waa  tried  before  a  jury  and  the  trial  resulted  in  a  judg- 
ment against  the  plaintiff  for  M.  C.  Cartwright,  and  in  favor  of  the 
plaintiff  against  the  Texas  Loan  Agency  and  W.  A.  Polley  on  their 
warranties.  The  plaintiff  and  the  Texas  Loan  Agency  have  both  ap- 
pealed from  the  judgment. 

As  we  sh-all  reverse  the  judgment  on  account  of  an  error  in  the 
charge,  only  so  much  of  the  evidence  as  may  be  necessary  to  expose 
the  questions  considered  and  to  show  the  grounds  upon  which  the 
judgment  is  reversed  will  be  presented  or  discussed. 

Isaac  Powell,  the  original  grantee,  conveyed  to  John  Cartwright 
and  his  son,  Matthew  Cartwright,  the  north  half  of  the  Isaac  Powell 
league  by  deed  dated  July  4,  1838.  The  title  of  this  part  of  the 
survey  afterwards  became  vested  in  Robert  G.  Cartwright,  another  son 
of  John  Cartwright,  and  it  is  agreed  by  the  parties  to  this  action 
that  he  is  the  common  source  of  title  under  which  tliey  both  claim — 
the  defendant,  M.  C.  Cartwright,  deraigning  his  title  from  a  deed  of 
B.  G.  Cartwright,  and  the  plaintiff  claiming  his  under  a  deed  from 

B.  G.  CartwrigWt's  heirs  to  H.  G.  Damon.  The  deed  from  E.  G. 
Cartwright;  through  which  defendant  claims,  conveyed  the  north  half 
of  the  league  to  the  first  Matthew  Cartwright.  This  deed  was  dated 
November  22,  1845,  and  filed  for  record  May  12,  1846,  and,  the 
records  having  been  destroyed  in  1875,  was  again  filed  for  record  on 
July  12,  1889,  ^t  2  o'clock  p.  m.     All  the  other  heirs  of  Matthew 

C.  Cartwright,  the  first,  and  his  wife,  Amanda,  conveyed  seven  hun- 
dred and  ninety-four  acres  of  the  Isaac  Powell  league,  including  the 
eix  hundred  acres  in  controversy,  to  Matthew  C.  Cartwright,  who  is 
the  defendant  in  this  suit,  by  their  deed  dated  August  20,  1904, 
which  was  filed  for  record  September  25,  1905.  It  is  admitted  that 
plaintiff  was  a  purchaser  for  value.  The  only  question  is.  Did  H. 
G.  Damon  purchase  for  value  in  good  faith  and  without  notice  or 
knowledge  of  the  prior  deed  from  Eabert  G.  Cartwright  to  Matthew 
Cartwright.  So  much  of  the  evidence  bearing  upon  this  question  as 
k  necessary  to  be  considered  will  be  stated  in  considering  the  assign- 
ments of  error  to  which  it  is  pertinent. 

Conclusions. — ^1.  The  first  assignment  of  the  appellant  LaBrie, 
which  is  adopted  by  his  co-appellant,  is: 

"The  court  erred  in  charging  the  jury  in  the  fourth  paragraph  of 
its  charge,  as  follows:  'The  evidence  shows  that  said  Damon  paid  a 
valuable  consideration  for  said  land.  The  issues,  therefore,  to  be 
determined  by  you  are:  Did  he  pay  said  consideration  in  good  faith 
without  notice  of  the  prior  deed  for  said  land  from  B.  G.  Cartwright 
to  Matthew  Cartwright?  In  order  for  said  Damon  to  have  been  a 
purchaser  in  good  faith,  it  was  necessary  for  him  to  exercise  reason- 
able diligence  in  making  inquiry  as  to  the  title  he  was  acquiring,  that 
is,  such  diligence  as  an  ordinarily  prudent  man  would  have  exercised 
under  the  same  circumstances,  and  if  he  had  knowledge  of  facts  that 
would  have  provoked  inquiry  on  the  part  of  an  ordinarily  prudent 
You  LV  Civil— 10. 
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maii^  the  law  charged  him  with  the  duty  of  following  up  such  inquiry 
with  ordinaiy  diligence,  and  with  knowledge  of  all  the  facts  which 
6uch  an  inquiry  would  have  disclosed;  and  if  he  failed  to  do  so,  he 
was  not  a  bona  fide  purchaser  for  value  without  notice,  provided  you 
fuiiiher  believe  that  had  he  made  such  inquiry,  he  would  have  been 
led  to  actual  notice  of  facts  which,  if  followed  up,  would  have  dis- 
closed the  existence  of  the  prior  deed  from  B.  G.  Cartwright  to  Mat- 
thew Cartwright,*  first,  because  plaintiff  established  the  fact  beyond 
controversy  that  Damon  had  no  actual  knowledge  of  the  prior  deed 
from  B.  G. ♦Cartwright  to  Matthew  Cartwright;  and,  second,  because 
plaintiflE  established  the  fact  beyond  controversy  that  H.  G.  Damon 
nad  no  knowledge,  actual  or  otherwise,  of  any  fact  or  facts  wliich 
would  put  him  on  inquiry  and  which  would  have  led  him  to  actual 
notice  of  the  prior  deed  from  E.  G.  Cartwright  to  Matthew  Cart- 
wrighf 

The  error  insisted  upon  by  the  proposition  under  the  assignment 
is,  as  we  construe  it,  that  the  paragraph  of  the  charge  embodied  in 
the  assignment  submits  an  issue  not  raised  by  the  evidence;  and  the 
grounds  upon  which  the  insistence  is  urged  are  (1)  that  Damon  had 
an  abstract  of  title  to  the  land  submitted  to  his  attorney,  Kirby,  which 
showed  that  at  the  time  he  purchased  and  paid  the  consideration  the 
record  title  was  in  his  vendors;  (2)  and  that  the  evidence  shows  that 
at  the  time  of  his  purchase  he  (Damon)  had  no  knowledge  of  the 
deed  from  Bobert  G.  Cartwright  to  Matthew  Cartwright  executed 
November  22,  1845,  nor  of  any  fact  which  would  have  put  him  upon 
inquiry  which  would  have  led  to  the  discovery  of  said  deed.  That, 
therefore,  he  was  an  innocent  purchaser  for  value. 

Damon  having  purchased  subsequent  to  the  date  of  the  deed  from 
Bobert  G  Cartwright  to  Matthew  Cartwright,  the  burden  was  upon 
plaintiff  to  show  that  he  (Damon)  was  a  purchaser  for  value,  without 
notice  of  such  prior  conveyance.  Unless  the  evidence  upon  the  issue 
was  of  such  probative  force  that  no  fair-minded  man  could  reach  any 
other  conclusion  from  it  than  that  he  was  such  purchaser,  it  was  the 
duty  of  the  trial  court  to  submit  it  to  the  jury. 

A  bona  fide  purchaser  is  one  Who  has  in  good  faith  paid  a  valuable 
consideration  without  notice  of  the  adverse  rights  of  another.  In 
other  words,  he  must  be  a  bona  fide  purchaser  for  value  without  no- 
tice. It  may  be  conceded  that  the  evidence  conclusively  shows  that 
Damon  did  not  have  actual  notice  of  the  prior  conveyance;  but  if 
he  had  knowledge  of  any  fact  or  circumstances  sufficient  to  put  a 
prudent  man  upon  inquiry  which,  if  prosecuted  with  ordinary  dili- 
gence, would  lead  to  actual  notice,  he  was  charged  with  knowledge 
which  might  have  been  acquired  by  such  diligence. 

In  view  of  this  principle,  can  it  be  said  from  the  evidence,  as  a 
matter  of  law,  that  Damon  had  no  knowledge  of  any  fact  or  circum- 
stances which  would  put  him  on  notice  of  the  prior  conveyance  by 
Bobt.  G.  Cartwright?  If  not,  then  it  was  a  matter  of  fact  for  the 
jury  and  not  the  court  to  decide. 

Laying  aside  for  the  present  the  question,  to  be  considered  under 
another  assignment,  whether  S.  M.  Johnson  in  negotiating  the  sale 
was  acting  in  the  matter  as  Damon's  agent,  we  will  inquire  whether 
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there  are  any  facts  or  circumstances  shown  by  the  evidence  of  which 
Damon  had  knowledge,  which  the  jury  might  find  were  such  as  would 
have  put  a  prudent  man  upon  inquiry,  which,  if  followed  up  with  due 
diligence,  yould  have  led  him  to  the  knowledge  of  the  fact  of  the  prior 
conveyance  under  which  the  appellee  claims  the  land  in  controversy. 
In  pursuing  this  inquiry  we  will  consider,  pro  hac  vice,  that  John- 
son was,  as  appellants  claim,  the  agent  of  the  heirs  of  Eobt.  G.  Cart- 
wright  wfth  a  power  of  attorney  from  them  to  sell  the  land,  and  was 
acting  only  as  their  agent  under  the  power  of  attorney  in  negotiating 
the  sale  to  Damon. 

It  is  undisputed  that  this  power  was  coupled  with  an  interest  in 
the  land,  entitling  Johnson  to  one-half  of  the  proceeds  of  the  sale. 
This  fac-t  was  known  to  Damon,  for  when  a  deed  was  tendered  him 
executed  by  Johnson  as  attorney  in  fact  for  the  heirs,  Damon  refused 
to  accept  it,  but  demanded  in  lieu  of  it  a  deed  from  the  heirs  in  per- 
son. He  knew  when  the  deed  from  the  heirs,  executed  by  them  in 
person  in  accordance  with  his  demand,  was  tendered  to  and  accepted 
by  him,  that  Johnson  was  to  receive  one-half  of  the  purchase  money. 
Can  it  be  said  as  a  matter  of  law  that  this  fact  alone  was  not,  in 
and  of  itself,  suflBcient  to  put  a  prudent  man  upon  inquiry?  We 
think  not.  It  is  a  matter  of  common  knowledge- that  men  of  common 
sense  and  ordinary  business  capacity,  when  they  believe  they  have  a 
good  title  to  property,  do  not  give  away  half  of  it  or  of  the  proceeds 
of  its  dule  to  another  merely  in  consideration  of  his  making  a  sale. 
If,  then,  with  a  knowledge  of  the  fact  that  Johnson  was  to  recover 
half  of  the  proceeds  of  the  sale,  might  not  the  jury  have  found  from 
all  the  facts  and  circumstances  shown  by  the  evidence  that  prudence 
required  Damon  to  make  further  inquiry  as  to  his  vendor's  title  to 
the  land;  and  that,  if  he  had  prosecuted  the  inquiry  with  ordinary 
diligence,  he  would  have  found  that  the  ancestor  of  his  vendors  had 
conveyed  the  land  to  Matthew  C.  Cartwright,  under  whom  appellee 
claims,  and  that  consequently  they  had  no  title  to  convey?  We  think 
such  might  have  reasonably  been  their  finding. 

Damon,  upon  the  supposition  that  Johnson  was  acting  solely  for 
himself  and  as  agent  for  Bobert  G.  Cartwright's  heirs,  must  be  re- 
garded as  dealing  with  him  at  arm's  length.  In  such  event,  to  his 
mind  would  naturally  have  been  suggested  this  inquiry:  **Why  is 
it,  if  Eobert  G.  Cartwright's  heirs  have  title  to  this  land,  Johnson 
is  to  receive  one-half  of  the  proceeds  of  sale  for  inducing  me  to  buy 
it?  I  must  inquire  of  them  the  cause  of  this/*  Upon  making  such 
inquiry  of  them,  can  it  be  said,  in  view  of  their  testimony,  as  a 
matter  of  law  that  he  would  not  have  obtained  the  information  which 
their  testimony  shows:  that,  until  Johnson  came  to  them  and  asked 
them  to  make  him  the  power  of  attorney,  they  had  never  claimed 
the  land;  had  never  paid  taxes  thereon;  had  always  thought  that 
Eobert  G.  Cartwright  had  sold  it;  but  that  Johnson  persuaded  them 
to  execute  the  power  by  representing  that  the  record  of  deeds  of  the 
county  where  it  lay  showed  that  they  owned  the  property,  and  that 
he  ought  to  have  a  half  interest  in  it  for  his  services  in  finding  the 
land  for  them?  Following  up  this  inquiry,  he  would  probably  have 
ascertained  tilttt  the  appeUee  and  those  under  whom  he  claims  had 


148  Texas  Civil  Appeals  Heports,  Vol.  65.  [April, 

been  aesessing  it  as  their  property  and  paying  taxes  upon  it  from  a 
date  prior  to  Robert  G.  Cartwriglit's  death;  and  by  asking  the  appellee 
he  would  have  found  out  that  he  was  the  owner  of  the  land.  When 
a  fact  is  known  sufficient  to  put  a  subsequent  purchaser  upon  inquiry, 
he  can  not  close  his  eyes  to  it  and  excuse  himself  from  pursuing  the 
inquiry  by  taking  the  opinion  of  an  attorney  upon  an  abstract  of  the 
record  title.  If  this  could  be  done,  the  rule  that  whatever  is  suffi- 
cient to  piit  a  party  upon  inquiry,  etc.,  is  notice,  would  be  rendered 
nugatory. 

Again,  the  evidence  shows  thai  after  the  deed,  dated  [November  22, 
1845,  of  Kobert  G.  Cartwright  to  Matthew  Cartwright  under  which 
appellee  claims,  was  re-recorded,  Damon,  notwithstanding  he  testified 
that  he  was  a  purchaser  for  value  in  good  faith  without  notice  of 
appellee^s  title,  immediately  offered  to  tuy  the  land  from  the  owner 
at  $2  per  acre.  Why  did  he  do  this,  if  he  had  purchased  in  good 
faith  without  notice  of  appellee's  title  ?  From  this  the  jury  may  have 
reasonably  reached  the  conclusion  that  he  had  notice  of  appellee  s  title 
when  he  bought  from  Bobert  G.  Cartwright's  heirs,  else  he  would 
not  have  made  the  offer  to  purchase  the  land  from  the  appellee.  The 
jury  did  not  have  to  believe  Damon  anyway;  and  the  facts  and  cir- 
cumstances surrounding  the  transaction  are  not  such  as  bear  convinc- 
ing proof  that  he  was  a  bona  fide  purchaser  without  notice. 

2.    The  second  assignment  of  error  is: 

*'The 'court  erred  in  its  charge  wherein  it  instructed  the  jury  in 
words  as  follows:  ^At  the  time  Damon  purchased  said  land  from 
the  heirs  of  E.  G.  Cartwright,  the  deed  from  R.  G.  Cartwright  to 
Matthew  Cartwright  was  not  of  record;  hence,  if  Damon  had  notice 
of  such  deed,  you  are  instructed  that  it  must  have  been  otherwise 
than  by  the  record.  This  could  have  been  given  to  Damon  in  either 
one  of  three  ways:  (1)  By  actual  knowledge  thereof  prior  to  the 
payment  of  the  purchase *price  by  him  for  the  land;  (2)  by  knowl- 
edge of  any  fact  or  facts  sufficient  to  put  an  ordinarily  prudent  man 
upon  inquiry,  which,  if  prosecuted  with  ordinary  diligence,  would 
have  led  to  actual  notice  of  the  prior  deed  from  R.  G.  Cartwright  to 
Matthew  Cartwright,  prior  to  the  payment  by  said  Damon  of  the 
purchase  price  for  said  land  under  his  said  deed;  (3)  by  the  knowl- 
edge of  Silas  M.  Johnson  of  the  prior  claim  of  Matthew  Cartwright 
and  those  taving  his  title  to  the  land  in  controversy,  provided  you 
believe  from  the  evidence  that  said  S.  M.  Johnson  was  the  agent  of 
said  H.  G.  Damon  to  make  said  purchase  for  him  (Damon).'  First, 
because  defendant  Cartwright  failed  to  establish  the  fact  that  Silas 
M.  Johnson  was  the  agent  of  H.  G.  Damon  in  purchasing  the  land 
in  controversy.  Second,  becffuse  Silas  M.  Johnson's  knowledge,  if 
any  he  had,  of  the  prior  claim  of  Matthew  Cartwright  or  those  having 
his  title,  was  not  notice  to  H.  G.  Damon,  actual  or  otherwise,  of  the 
prior  deed  from  B.  G.  Cartwright  to  Matthew  Cartwright.'' 

The  first  proposition  advanced  is:  *'Prior  claim  and  prior  deed  are 
not  synonymous  terms,  are  not  idem  sonans,  and  do  not  mean  one 
and  the  same  thing."  That  the  terms  are  not  idem  sonans  is  self- 
evident;  and  that  they  are  not  necessarily  synonymous,  nor  mean  the 
(Same  thing,  is  apparent    But  when  all  the  evidence,  aa  weU  as  the 
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agreement  of  the  parties,  shows  that  appellee's  **prior  claim^*  is  ''under 
a  prior  deed/'  the  terms,  as  used  in  the  charge  of  tlie  court,  are  prac- 
tically 8ynon3rmou8  and  are  of  the  same  meaning,  or  rather,  the  term 
"prior  claim*'  is  necessarily  referable  to  appellee's  ''prior  deed,**  and 
can  mean  nothing  else  in  this  case. 

The  second  proposition  is:  "If  Silas  M.  Johnson  was  the  agent 
of  H.  G.  Damon  in  purchasing  the  land  in  controversy,  then  his 
knowledge  of  a  prior  claim  or  of  the  deed  from  Eobt.  G.  Cartwright 
to  Matthew  Cartwright  could  net  be  imputed  to  Damon,  since  it  was 
clearly  shown  by  the  evidence  in  the  case  beyond  dispute  or  controversy 
that  Johnson  had  a  personal  interest  in  the  land  sold  to  Damon,  and 
any  knowledge  acquired  by  him  of  the  deed  from  Eobt.  G.  Cartwright 
to  Mattliew  Cartwright  would  have  advised  him  of  an  adverse  title 
to  the  title  wliich  he  and  the  heirs  of  Eobt.  G.  Cartwright  were 
oITering  for  sale  to  Damon  and,  such  being  the  case,  it  will  be  pre- 
sumed that  Johnson  would  not  communicate  any  such  knowledge  to 
Damon,  since  it  would  be  adverse  and  antagonistic  to  his  own  intereart 
and  the  interest  of  the  heirs  of  Eobt.  G.  Cartwright,  and  the  rule 
that  the  principal  is  chargeable  with  knowledge  of  all  facts  that  come 
to  the  knowledge  of  his  agent  while  acting  within  the  scope  of  his 
€igency,  does  not  apply  when  the  agent  has  a  personal  interest  in  the 
matter  which  would  likely  lead  him  to  conceal  his  knowledge  from 
his  principal.*' 

"We  can  see  no  escape  for  appellee  from  this  proposition.  For  the 
doctrine  that  a  principal  is  chargeable  with  notice  known  to  his  agent 
is  based,  not  only  upon  the  fiction  of  identity,  but  also  upon  the  fact 
that  it  is  the  duty  of  the  a^'^ent  to  communicate  his  knowledge  to  his 
principal,  and  the  presumption  that  he  has  performed  his  duty.  Ifo 
such  presumption  can  arise,  however,  where  the  agent  is  dealing  with 
the  principal  in  his  own  interest,  or  where  for  any  other  reason  his 
interest  is  adverse  to  his  principal,  so  that  it  is  to  his  own  interest 
not  to  communicate  the  knowledge  to  his  principal.  In  such  a  case 
the  general  rule,  that  notice  to  an  agent  is  notice  to  his  principal, 
does  not  apply.  (Harrighton  v.  McFarland,  1  Texas  Civ.  App.,  292; 
Kaufman  v.  Bobey,  60  Texas,  311;  Texas  Loan  Agency  v.  Taylor,  88 
Texas,  47;  Allen  v.  Garrison,  92  Texas,  546;  Cooper  v.  Ford,  29 
Texas  Civ.  App.,  253;  Clark  &  Skyles  on  Agency,  sec.  485;  Mech. 
Ag.,  sec.  723.) 

It  is  undisputed  that  Johnson  had  a  half  interest  in  the  land  and 
received  such  an  interest  in  the  proceeds  of  the  sale  of  the  same 
which  he  effected  to  Damon.  Therefore,  even  if  it  should  be  con- 
ceded that  he  was  Damon's  agent  in  procuring  his  purchase  of 
the  land  from  the  heirs  of  Eobert  G.  Cartwright,  his  knowledge,  if 
any  he  had,  of  the  prior  deed  to  Matthew  Cartwright  or  the  claim 
of  appellee  to  the  property  or  of  any  fact  sufficient  to  put  him  on 
inquiry,  could  not,  under  the  principle  of  law  stated,  be  imputed  to 
Damon.  In  this  view  it  can  make  no  difference  upon  whom  was  the 
burden  of  proving  Johnson  was  Damon's  agent  in  purchasing  the 
land,  for  it  relieves  the  ease  of  such  an  issue  by  rendering  it  imma- 
terial whether  such  agency  existed,  as  in  no  event  could  Johnson's 
notice  of  the  deed  under  which  appellee  claims  be  imputed  to  Damon. 
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3.  This  also  disposes  of  the  third,  seventh^  eighth,  niirth,  tenth 
end  eleventh  assignments  and  all  the  propositions  under  them,  in 
appellant's  favor. 

4.  There  being  evidence,  as  we  have  held  in  considering  the  first 
assignment  of  error,  tending  to  show  that  Damon  had  notice  of  the 
deed  nnder  which  the  appellee  claims  or  at  least  of  such  facts  and 
circumstances  as  would  put  him  upon  inquiry,  and  such  deed  being 
of  record  when  LaBrie,  as  well  as  his  vendor,  PoUey,  bought  the  land, 
the  plaintiff  could  only  recover  by  proving  that  Damon  was  a  bona 
fide  purchaser  without  notice  of  such  deed.  Hence,  the  court  did 
not  err  in  refusing  to  instruct  the  jury  to  return  a  verdict  for  La- 
Brie.    We,  therefore,  overrule  the  fourth  assignment  of  error. 

6.  From  what  we  have  said  in  considering  the  first  and  fourth 
assignments  of  error,  it  follows  that,  had  it  not  been  for  tiie  error  in 
the  charge  exposed  by  the  second  assignment  of  error,  there  would 
have  been  no  error  in  the  court's  refusing  to  grant  a  new  trial  upon 
the  ground  that  the  verdict  was  contrary  to  the  law  and  the  evidence. 

6.  The  evidence,  the  admission  of  which  is  complained  of  in  the 
eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth,  seven- 
teenth, eightieenth,  nineteenth  and  twentieth  assignments  of  error, 
was,  we  think,  admissible,  in  connection  with  other  facts  and  circum- 
stances, as  tending  to  show  that  Damon  had  notice  of  the  prior  con- 
veyance under  which  appellee  claims;  and  the  principle  that  declara- 
tions of  a  vendor  made  after  he  has  conveyed  the  property  can  not 
be  introduced  to  disparage  his  title,  has  no  application  to  any  of  the 
evidence  referred  to  in  these  assignments. 

On  account  of  the  errors  indicated  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


J.  B.  E^etterson  et  al.  v.  K.  D.  Inscho. 

Decided  April   7,   1900. 

1.— €oatraot— Siorow— Aoomal  of  Liability. 

When  an  instrument  in  writing  is  delivered  in  escrow  to  be  held  until  a 
certain  event  happens  or  certain  contingencies  are  complied  with,  the  liability 
of  the  maker  commences  as  soon  as  the  event  happens  or  the  conditions  are 
fulfilled,  even  though  there  be  no  actual  delivery  of  the  instrument  by  the 
depositary  to  the  promisee. 

2. — Same— Failure  of  Consideration. 

I.  and  S.  were  joint  owners  of  certain  personal  property  and  agreed  to  sell 
the  same  to  an  oil  company;  Ts..,  o,  stockholder  in  said  company,  agreed  to 
execute  a  note  with  an  endorser  satisfactory  to  I.  in  payment  of  his  half 
interest,  and  the  oil  company  agreed  to  pay  S.  cash  for  his  half  interest;  I.  and 
S.  executed  a  bill  of  sale  to  the  property  and  delivered  it  in  escrow  with  the 
understanding,  as  between  I.  and  K.,  that  the  bill  of  sale  should  be  delivered 
to  the  vendee  as  soon  as  the  note  was  accepted  by  I.;  a  satisfactory  note  was 
executed  by  K.  and  accepted  by  I.,  but  by  an  arrangement  between  S.  and  the  oil 
company  the  bill  of  sale  was  still  held  in  escrow  until  the  company  paid  S. 
his  half  of  the  consideration;  the  oil  company  failed  to  pay  S.  and  the  bill  of 
sale  was  never  delivered.  In  a  suit  upon  the  note  by  I,  against  K.  and  his 
endorser,  held,  that  the  fact  that  the  bill  of  sale  was  never  delivered  to  the 
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oil  company  was  no  defense.     It  took  effect  as  to  I.'s  interest  in  the  property 
immediately  upon  the  acceptance  by  him  of  the  note  stipulated  for. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below 
before  Hon.  A.  E.  Amerman. 

Byers  '&  Byers,  for  appellant  Ketterson. 

•.  '       < 

-•  •  _      ^ 

Charles  A.  WamJcen,  for  appellant  Heaton, 

C.  C.  Clamp,  W.  H,  Ward  and  Beth  8.  Searcy,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
on  August  23,  1906,  against  appellants  to  recover  a  balance  of  $300, 
with  interest  and  attorney's  fees,  due  on  a  promissory  note  for  $500, 
made  by  the  latter  to  the  former  June  16,  1905,  and  payable  six 
months  after  date. 

The  defendant  Ketterson  answered  by  a  general  denial,  a  plea  of 
failure  of  consideration,  and  of  accord  and  satisfaction.  Heaton,  in 
addition  to  the  matters  pleaded  by  his  codefendant,  pleaded  that  he 
was  an  accommodation  endorser,  and  that  plaintiff,  knowing  such 
fact,  had  failed  to  fix  his  liability  by  instituting  suit  against  the 
principal  within  the  time  prescribed  by  statute.  He  then,  by  way 
of  a  cross-action  against  Ketterson,  pleaded  that  the  payments  on  the 
note  had  been  made  by  him  for  Ketterson  as  such  endorser,  and 
prayed  judgment  against  him  for  the  amounts  so  paid  and  which 
might  be  recovered  against  him  in  this  action  as  an  endorser  on  the 
note.  By  supplemental  petitions  the  plaintiff  denied  all  the  matters 
specially  pleaded  by  the  defendants,  except  the  allegation  of  Heaton 
that  his  relation  to  the  note  was  that  of  an  endorser,  w*hich  was  ad- 
mitted. And,  in  replication  to  that  part  of  Heaton's  answer  which 
pleads  plaintiff's  failure  to  sue  in  time  to  fix  his  liability,  he  pleaded 
the  latter's  waiver.  The  defendant  Ketterson,  in  reply  to  his  code- 
fend-ant's  cross-action  for  the  recovery  over  against  him  of  the  $200 
paid  by  the  latter  on  the  note,  averred  that  such  payment  was  not 
obligatory  on  Heaton  as  an  endorser,  but  was  voluntary,  and  that 
therefore  he  (Ketterson)  is  not  liable  to  him .  therefor. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  against  defendants  for  the  amount  due  on  the  note;  and 
a  judgment'  in  favor  of  Heaton  on  his  cross-action  over  against  Ket- 
terson as  prayed  for.  Both  defendants  have  appealed  from  the  judg- 
ment in  plaintiff's  favor  against  them,  and  have  assigned  errors.  No 
error  as  to  the  judgment  in  favor  of  Ileaton  against  Ketterson  appears 
from  the  latter's  brief  to  be  insisted  on. 

The  note  sued  on  was  executed  by  Ketterson  as  principal  in  pursu- 
ance of  a  written  agreement  executed  by  him  and  the  plaintiff  alone 
on  June  16,  1905,  which,  omitting  its  caption  and  the  signatures  of 
the  parties,  is  as  follows: 

''This  agreement  between  R.  D.  Inscho  and  Jno.  B.  Ketterson 
bears  witness:  Said  Inscho  agrees  for  the  consideration  hereinafter 
mentioned  to  sell,  convey  and  deliver  unto  the  David  Crockett  Oil 
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Company  certain  articles^  machinery  and  tools  mentioned  and  de- 
scribed in  a  bill  of  sale  of  even  date  herewith  from  B.  D.  Inscho  and 
H.  S.  Stevens  to  David  Crockett  Oil  Company  and  which  said  bill  of 
sale  has  not  been  delivered. 

"Said  Ketterson  agrees,  in  consideration  of  said  sale  and  convey- 
ance, to  pay  to  the  said  Inscho  for  his  portion  of  said  property  the 
sum  of  $50  cash,  the  receipt  of  which  is  hereby  acknowledged,  and 
to  execute  and  deliver  to  said  Inscho  his  promissory  note  of  even  date 
with  this  instrument  for  the  sum  of  $550,  payable  six  months  after 
its  date  at  Houston,  Texas,  bearing  eight  percent  interest  from  date 
until  paid  and  providing  for  ten  percent  additional  on  the  amount  of 
principal  and  interest  then  owing  as  attorney's  fees  if  said  note  is 
placed  in  the  hands  of  an  attorney  for  collection  or  is  sued  upon, 
and  further  to  procure  an  endorser  on  said  note  who  shall  be  satis- 
factory and  agreeable  to  said  Inscho.  Upon  said  Ketterson  procuring 
said  endorser  to  the  satisfaction  of  said  Inscho,  said  bill  of  sale  shall 
be  delivered  to  said  Ketterson  and  ttie  note  delivered  to  said  Inscho. 
It  is  expressly  agreed  and  understood  between  said  parties  that  in 
case  said  Ketterson  shall  fail  to  procure  such  satisfactory  endorser  on 
or  before  the  6th  day  of  July,  1905,  then  and  in  that  event  said 
amount  of  $50  already  paid  shall  be  forfeited  by  said  Ketterson  to 
said  Inscho  as  liquidated  damages  and  no  title  or  interest  in  said 
property  shall  pass  to  said  company  in  the  interest  of  said  Inscho 
therein.'* 

The  bill  of  sale  ertipuleted  for  and  described  in  this  agreement  was 
executed  on  the  same  day  by  Inscho  and  Stevens;  and,  according  to 
the  arrangement  of  the  parties,  placed  with  the  note  in  escrow  in  the 
hands  of  W.  H.  Davidson,  to  be  delivered  to  the  grantee,  in  so  far  as 
Inscho  was  concerned  or  affected  by  it,  upon  Ketterson's  procuring 
an  endorser  of  the  note  to  the  satisfaction  of  Inscho  as  stipulated  in 
the  agreement.  He  did  procure  Heaton  as  an  endorser,  who,  being 
satisfactory  to  Inscho,  the  note  was  then  delivered  to  him  (Inscho) 
by  Davidson,  with  whom  it  had  been  placed  in  escrow  to  be  delivered 
upon  such  condition.  It  seems,  however,  that  the  bill  of  sale  to  tlie 
property  was  still  held  in  escrow,  not  for  the  performance  of  any 
agreement  or  condition  as  between  Ketterson  and  plaintiff,  but  under 
another  agreement  between  the  David  Crockett  Oil  Company  and 
Stevens,  who  owned  the  other  half  interest  in  the  property,  that  it 
should  be  so  held  by  Davidson  until  the  company  paid  Stevens  ac- 
cording to  agreement  for  his  half  interest,  which  it  failed  to  do. 

Under  these  facts,  which  are  undisputed,  there  can  be  no  doubt 
as  to  the  liability  of  defendants  upon  the  note  in  the  respective  capac- 
ities in  which  they  executed  it,  unless  the  plaintiff  is  precluded  from 
recovering  by  some  act  or  omission  on  his  part  occurring  after  the 
note  was  delivered  to  him. 

When  a  note  is  delivered  in  escrow,  to  be  held  until  a  certain  event 
happens  or  certain  conditions  are  complied  with,  the  liability  of  the 
maker  and  endorser  commences  as  soon  as  the  event  happens  or  the 
conditions  are  fulfilled,  even  though  there  be  no  actual  delivery  by 
the  depositary  to  the  promisee.  (Daniel  Neg.  Insi,  sees.  68,  686.) 
The  same  principle  applies  to  a  deed,  bill  of  sale  or  any  other  in- 
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Btmment  placed  in  escrow.  Just  as  soon  as  Ketterson  procured  Hea- 
ton  as  an  endorser  satisfactory  to  Inscho,  the  bill  of  sale  to  the 
latter's  half  interest  in  the  property  became  effective  and  vested  title 
thereto  absolutely  and  irrevocably  in  the  David  Crockett  Oil  Com- 
pany. And  the  maker  and  endorser  of  the  note  became  liable  thereon 
to  Inscho  according  to  the  tenor  and  ejffect  of  the  instrument.  It 
Tvas  not  plaintiff's  fault  that  the  bill  of  sale  remained  in  escrow,  but 
it  was  the  fault  of  the  Oil  Company  in  not  paying  Stevens  for  his 
half  interest  in  the  property  as  it  had  agreed  with  him  to  do  as  a 
condition  precedent  to  its  being  delivered  to  the  company  by  the 
depositary.  This  was  an  agreement  which  plaintiff  was  not  a  party 
to,  and  by  which  he  could  be  in  no  way  affected.  It  would  be  a 
monstrous  doctrine  to  deprive  a  party  who  has  fully  performed  his 
part  of  a  contract  of  his  rights  under  it  because  a  party  to  another 
and  different  contract  has  not  performed  his  contract.  Beduced  to 
its  logical  sequence,  according  to  defendant's  theory,  Inscho,  though 
he  had  sold  his  half  interest  in  the  property  in  consideration  of  which 
the  note  sued  on  was  given,  would  be  compelled  to  pay  the  considera- 
tion to  Stevens  which  the  Oil  Company  had  agreed  to  pay  him  for 
his  half,  go  the  bill  of  sale  held  in  escrow  could  be  delivered  the  com- 
pany, before  he  could  recover  upon  the  note  given  in  consideration 
for  the  conveyance  by  him  of  his  own  half.  Thus,  the  theory  is 
brought  to  a  reductio  ad  absurdum. 

It  clearly  appears  from  the  letters  written  by  Heaton  to  Inscho 
on  January  26,  1906,  and  July  15,  1906,  that  the  former  waived  the 
latter's  failure  to  fix  his  (Heaton's)  liability  as  endorser  by  suit  as 
is  provided  by  article  304,  Revised  Statutes  of  1895. 

The  right  of  the  plaintiff  to  maintain  his  action  against  Ketterson 
as  principal  on  the  note  was  not  affected  by  plaintiff's  making  a  bill 
of  sale  to  the  property  for  which  the  note  was  given,  after  its  maturity,- 
to  Heaton  at  the  latter's  solicitation;  for  at  that  time  plaintiff  had 
no  title  whatever  in  the  property  to  convey;  and,  besides,  the  pre- 
tended conveyance  waa  wholly  without  consideration. 

If  there  be  any  error  in  the  court's  charge  it  arises  from  its  being 
too  favorable  to  the  appellants.  All  special  charges  asked  by  de- 
fendants, on  the  refusal  of  which  errors  are  assigned,  were  properly 
refused. 

"We  have  considered  all  the  assignments  of  error  and  have  concluded 
none  of  them  requires  a  reversal  of  the  judgment.  It  is,  therefore. 
Affirmed. 

Affirmed. 


J.  N.  Collier  et  al.  v.  Wm.  Cameron  &  Company. 

Decided  April  7,    1909. 

1. — Cotenaaey — ^Waite — LiabUity. 

A  cotenant  of  land  who  cuts  and  appropriates,  or  authorizes  another  to 
cut  and  appropriate  the  timber  growing  upon  the  common  estate,  is  liable  to 
the  other  cotenant  for  the  value  of  his  portion  of  the  timber  appropriated. 
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S.— Same— liability  of  Pvrchasez^-Caset  Diitinsruithed. 

One  who  with  knowledge  of  the  cotenancy  purchases  from  a  cotenant  the 
timber  growing  upon  the  common  estate  and  appropriates  the  same,  is  liable 
to  the  other  cotenant  for  his  share  of  the  value  of  the  timber  so  appropriated. 
The  cases  of  Gillum  v.  Railway,  6  Texas  Civ.  App.^  338,  and  McClanahan  ▼. 
Stephens,   67   Texas,   354,   distinguished. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Mooney  &  Mann  and  John  L.  Little,  for  appellants. 

Taliaferro  &  Nail,  Dies,  Singleton  S  Dies  and  Lanier  &  Martin, 
for  appellees. 

FLY,  Associate  Justice. — ^This  suit  was  instituted  by  appellants 
against  Wm.  Cameron  &  Company,  a  corporation,  J.  L.  McElyea, 
William  Parker  and  his  wife,  Callie  Parker,  and  W.  W.  Cruse  to  try 
title  to  320  acres  of  land,  and  to  recover  the  sum  of  $5,000  alleged 
to  be  due  appellants,  for  pine  lumber  cut  by  them  off  of  the  320  acres 
of  land  belonging  to  appellants.  All  of  the  appellees  pleaded  mis- 
joinder of  causes  of  action.  Cameron  &  Co.  and  McElyea  disclaimed 
all  interest  in  the  land.  The  corporation  also  answered  that  it  bought 
the  timber  on  the  land  from  McElyea,  who  represented  that  he  was 
the  owner  of  the  land  sued  for,  and  that  it  had  no  notice  that  appel- 
lants claimed  the  land,  and  that  appellants  had  no  cause  of  action 
against  it.  McElyea  filed  a  general  denial,  and  plea  of  two  years 
limitation.  Cruse  pleaded  general  denial,  not  guilty,,  and  three  and 
five  years  limitations.  Parker  and  wife  disclaimed  all  interest  in 
the  land,  except  as  tenants  of  W.  W.  Cruse.  The  court  instructed  a 
verdict  for  appellants  for  one-half  the  land  and  against  them  as  to 
the  damages. 

It  seems  to  be  conceded  by  all  parties  that  appellants  own  now 
and  owned  at  the  time  of  the  conversion  of  the  timber  a  one-half 
undivided  interest  in  the  320  acres  of  land,  and  it  is  not  controverted 
that  McElyea  sold  the  timber  to  Wm.  Cameron  &  Company  for  him- 
self and  Cruse,  and  that  they  appropriated  the  proceeds  thereof  to 
their  own  use  and  benefit.  It  is  also  conceded  that  Wm.  Cameron 
&  Company  cut  the  timber  off  the  land,  one-h-alf  of  which  belonged 
to  appellants,  and  converted  it  to  its  own  use. 

If  appellants  owned  one-half  of  the  land  they  owned  one-half  of 
the  timber  attached  thereto,  and  when  the  timber  was  converted  they 
had  the  right  to  recover  its  reasonable  value  from  those  who  con- 
verted it.  As  said  by  the  Supreme  Court  of  Minnesota  in  the  case 
of  Shepard  v.  Pettit,  14  N".  W.,  511:  *^The  trees,  when  severed,  be- 
came personal  property  and,  unless  the  severing  them  vested  the  ex- 
clusive title  in  defendant,  they  belonged  afterwards,  as  when  they 
were  part  of  the  realty,  to  the  parties  as  tenants  in  common.  One 
cotenant  who,  without  the  consent  of  the  other,  sells  as  his  own  the 
joint  personal  property,  thereby  severs  the  cotenancy  and  is  liable  to 
the  other  for  the  conversion  of  his  share.  .  •  .  One  cotenant  of 
real  estate  may,  in  the  absence  of  any  agreement,  and  if  he'  do  not 
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exclude  the  other  from  a  joint  occupation  with  him,  exclusively  pos- 
sess and  occupy  the  land^  and  may  make  such  profit  as  he  can  by 
proper  cultivation  or  other  usual  means  of  acquiring  benefit  there- 
from and  retain  the  whole  of  such  benefits.  In  other  words,  he  is 
not  to  be  deprived  of  the  beneficial  use  and  enjoyment  of  the  land 
merely  because  his  cotenant  does  not  see  fit  to  insist  upon  enjoying 
such  use  with  him,  nor  is  he  required  in  suoh  case  to  share  with  the 
other  tiie  benefits  of  his  skill  and  labor  bestowed  in  the  proper  use 
and  employment  of  the  common  property.  The  products  of  his  skill 
and  labor  in  such  use  and  employment  are  his.  But  this  right  to 
retain,  use  and  appropriate  the  benefits  of  the  land  extends  only  to 
the  products  of  its  proper  use  and  employment  and  not  to  anything 
-wiiich  is  a  part  of  the  land  itself  and  not  severable  in  the  proper 
use  of  it.'* 

Not  only  is  the  cotenant  liable  for  the  tim'ber  sold  by  him,  as  ia. 
tills  ease,  but  the  purchaser  of  such  timber,  with  a  knowledge  of  the 
cotenancy,  would  also  be  liable.  As  said  in  the  Kentucky  case  of 
Nevels  v.  Kentucky  Lumber  Co.,  49  L.  B.  A.,  416:  "It  is  clear  that 
it  is  waste  to  cut  and  remove  the  timber  off  tlie  timbered  land,  and 
where  tliis  is  done  by  a  tenant  in  common  his  cotenant  may,  at  his 
election,  claim  the  property  in  the  hands  of  a  purchaser,  or  hold  him 
liable  for  a  conversion.'*  As  to  the  liability  of  the  cotenant,  see  also 
Hunter  v.  Hodgson  (Texas  Civ.  App.),  95  S.  W.,  637;  Boberts  v. 
Boberts  (Texas  Civ.  App.),  99  S.  W.,  886;  Adams  v.  Thornton  (Cal. 
App.),  90  Pac,  713;  Sutherland  v.  Carter  (Mich.),  18  N.  W.,  223; 
Wattle  V.  Dubois  (Mich.),  34  N.  W.,  672. 

It  was  held  in  the  case  of  Gillum  v.  Bailway,  5  Texas  Civ.  App., 
338,  that  a  tenant  in  common  has  the  right  to  sell  marketable  timber 
growing  on  the  common  estate  and  pass  a  clear  title  thereto  to  the 
purchaser,  and  no  right  of  action  would  accrue  to  the  other  cotenants 
against  the  vendee  who  carries  off  and  uses  the  same,  but  that  was 
in  a  case  where  the  evidence  did  not  show  that  all  the  timber  was  cut, 
or  that  enough  was  not  left  to  secure  the  complaining  party  in  his 
pro  rata  share  of  the  timber. 

In  the  same  report  as  the  case  last  mentioned  the  Court  of  Civil 
Appeals  of  tlie  Second  District  held  that  where  the  property  has 
been  lost  to  a  cotenant  through  the  agency  of  a  vendee  of  another 
cotenant,  the  vendee  would  be  liable  for  such  loss  to  the  other  cotenant. 
Worsham  v.  Vignal,  6  Texas  Civ.  App.,  471. 

In  the  case  of  Trammell  v.  McDade,  29  Texas,  360,  it  was  held 
that  the  purchaser  of  goods  from  one  tenant  in  common,  and  the 
delivery  of  possession,  conferred  a  good  title  against  the  lawful  owner 
until  he  makes  known  his  title  to  the  vendee. 

In  the  case  of  Worsham  v.  Vignal,  14  Texas  Civ.  App.,  324,  it 
wss  held  that  a  third  party  who  bought  cattle  from  a  joint  owner 
with  notice  of  the  joint  ownership,  would  be  liable  to  the  othei*  owner 
for  his  part  of  the  cattle. 

In  the  case  of  Mast  v.  Tibbies,  60  Texas,  301,  it  was  held:  ''It 
18  well  settled  that  a  purchaser  from  one  tenant  in  common  can  not 
acquire  and  hold  to  the  prejudice  of  a  cotenant  any  specific  portion 
of  the  common  estate.     Parties  so  taking  must  hold  subject  to  all 
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equities  existing  between  cotenants,  to  be  worked  out  in  the  partition 
of  the  land/' 

In  the  case  of  CosgrifE  v.  Dewey,  164  N".  Y.,  1,  a  tenant  in  common 
in  possession  of  land  had  converted  the  rock  on  it^  and  the  court  held, 
in  an  action  by  the  other  cotenant  for  his  share:  "The  stone  which 
the  defendant  quarried  and  converted  to  his  own  use  was  a  part  of 
the  freehold  and,  therefore,  was  the  common  property  of  alL  It  was 
not,  in  any  proper  sense,  the  product  of  the  land  itself.  It  did  not 
represent  the  use  of  the  land  or  the  rents  and  profits,  but  to  the 
extent  that  it  was  taken  by  the  defendant  operated  as  a  diminution 
of  the  estate.  If  the  defendant  had  taken  valuable  timber  from  the 
land  and  sold  it  or  converted  it  into  lumber,  there  is  no  doubt,  we 
think,  that  he  would  be  liable  to  account  for  its  value  to  his  cotenants. 
The  act  of  taking  timfber  and  the  act  of  taking  stone,  whether  it  be 
traprock  or  marble,  can  not  be  differentiated  so  far  as  the  question  of 
waste  is  concerned.  Whether  the  stone  which  the  defendant  quarried 
upon  the  land  and  converted  to  his  own  use  be  considered  personal 
property  or  part  of  the  realty,  he  was  bound  to  account  to  his  co- 
tenants  for  their  proportion  of  its  value.*'  To  the  same  effect  are" 
Gates  V.  Bowers,  169  N.  Y.,  14,  and  Abbey  v.  Wheeler,  170  N.  Y., 
122. 

The  evidence  showed  without  contradiction  that  McElyea  and  Cruse 
acted  together  in  the  appropriation  of  pine  timber,  one-half  of  which 
they  knew  belonged  to  appellants,  and  they  are  liable  for  its  conver- 
sion; and  if  Wm.  Cameron  &  Company  had  notice  that  appellants 
owned  an  interest  in  the  timber,  or  if  it  was  put  upon  inquiry  by  the 
circumstances  as  to  that  fact,  it  too  should  be  held  liable  to  appel- 
lants for  one-half  the  value  of  the  lumber. 

The  part  of  the  judgment  which  gives  one-half  the  land  to  appel- 
lants is  not  assailed,  and  it  will  be  affirmed  in  all  particulars,  but 
in  80  far  as  it  adjudges  that  appellants  should  not  recover  any  damages 
of  McElyea,  Cruse  and  Wm.  Cameron  &  Company  it  will  be  reversed 
and  the  cause  remanded  for  a  trial  in  consonance  with  this  opinion. 

Oir   MOTION   FOB  BEHEARINO. 

The  case  of  McClanahan  v.  Stephens,  67  Texas,  354,  liberally 
quoted  from  by  appellees,  has  no  applicability  whatever  to  the  facts 
of  this  case.  In  that  case  the  defendants  sold  the  land  to  another 
and  not  the  timber,  and  it  was  held  that  the  sale  was  not  the  effective 
cause  of  the  cutting  of  the  timber.  In  this  case  the  timber  was  sold, 
and  with  the  purpose  of  having  it  taken  from  the  land.  The  distinc- 
tion is  too  clear  to  warrant  discussion  or  argument 

The  evidence  shows  that  practically  all  the  timber  was  cut  that 
was  growing  on  the  entire  tract.  Pedago  swore:  "The  pine  timber 
on  that  tract  of  land  has  been  cut.*'  Salter,  the  manager  of  Wm. 
Cameron  &  Company,  swore  that  before  he  went  on  the  tract  to  cut 
the  timber  he  estimated  that  the  land  had  seven  hundred  and  fifty 
thousand  feet  of  lumber  on  it,  but  that  he  cut  about  a  million  feet 
on  the  tract.  In  another  place  the  witness  stated,  in  connection  with 
the  cutting  of  timber  on  another  tract,  *T[  think  we  had  cleaned  up 
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the  Mancil  before  we  cut  ihis/'  If  they  had  "cleaned  up''  the  land 
in  controverBjy  it  would  justify  a  finding  that  all  the  timber  of  any 
value   had  been  cut. 

There  is  no  merit  whatever  in  the  motion  and  it  is  overruled. 

Affirmed  in  part  and  reversed  and  remanded  in  part 


Fort  Worth  Light  &  Power. Company  et  al.  v.  John  Moore. 

Decided  April  8,  April  29,  1909. 

Ij^-Xaiter  and  Serraiit— Eleotrio  Wire»— Asiamed  Bisk. 

An  experienced  lineman,  climbing  a  telephone  pole  on  either  side  of  which  ran 
wires  of  the  city  electric  light  system  and  of  a  light  and  power  company,  waa 
shocked  and  caused  to  fall  by  placing  his  hand  on  an  iron  spike  in  the  pole  for 
use  in  climbing  it.  This  was  charged  with  an  electric  current  by  contact  with  one 
of  the  city  wires  which  had  sagged  against  it,  such  wire,  not  ordinarily  carrying 
a  current  by  day,  being  charg^  by  contact  elsewhere  with  a  live  wire  of  the 
light  and  power  company,  and  a  circuit  for  the  current  being  closed  by  plaintiff's 
ctmtact  at  the  same  time  with  the  messenger  wire  supporting  the  telephone 
eompany's  cable.  The  situation  and  relation  of  the  respectiye  wires  and  the 
spike  were  obTious,  and  though  plaintiff  did  not  know  that  the  city  wire  was 
enarged,  he  testified  that  it  was  hiJEi  duty  to  see  whether  it  was  safe  to  climb 
the  pole  and  that  electricians  consider  all  wires  as  possibly  charged  and 
dangerous.  Held  that  the  risk  was  one  assumed  by  plaintiff  as  a  servant  and  he 
eould  not  recover  against  his  employer,  the  telephone  company. 

OH  ICOTION  fob  BEHEARINa. 

S. — ^Praetioe  on  Appeal— Terdict— Judgment— Apportionment  of  Damages, 

In  a  suit  against  a  city,  an  electric  light  and  power  company,  and  a 
telephone  company,  by  an  employee  of  the  latter,  for  personal  injuries,  plaintiff 
liad  a  verdict  against  the  telephone  company  for  $3,000,  and  the  light  and 
power  company  for  $1,000,  and  judgment  was  rendered  in  his  favor  for  $4,000 
apportioned  between  defendants  in  accordance  with  the  verdict.  Both  appealed, 
but  only  the  telephone  companv  presented  a  brief,  and  on  this  the  judgment  as 
to  it  was  reversed  and  rendered  in  its  favor.  In  a  motion  for  rehearing  appellee 
sought  to  have  the  judgment  reformed  and  rendered  against  the  Tight  and 
power  company  for  $4,000  on  the  ground  that  both  defendants  were  equallv 
liable  for  tne  tort  and  the  apportionment  of  damages  was  unwarranted.  Held, 
that  such  relief  could  not  be  granted  in  the  appellate  court  in  the  absence  of 
eomplaint  of  the  judgment  by  appellee  in  the  trial  court  or  cross-assignment  by 
liim  on  appeal. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  M.  E.  Smith. 

A.  P.  Wozencraft,  TTm.  P.  Williams  and  2>.  A.  Frank,  for  appel- 
lant, the  Sonthwedtern  Telegraph  &  Telephone  Company. — ^Under 
the  facta  in  evidence  in  this  case,  where  the  uncontradicted  testimony 
flhowed  that  the  plaintiff  knew  of  the  alleged  defects  which  caused 
Ilia  injury  and  of  the  danger  arising  therefrom,  plaintiff  assumed 
the  risks  of  the  conditions  of  which  he  complained,  and  he  could 
not  recover  from  the  defendant  because  of  injuries  occasioned  thereby. 
Texas  &  P.  Ey.  Co.  v.  Bradford,  66  Texas,  732;  Gulf,  C.  &  S.  F. 
By,  Co.  V.  Williams,  72  Texas,  159;  Missouri  Pac.  Ey.  Co,  v.  Somers, 
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78  Texas,  439 ;  Texas  &  P,  Ey.  Co.  v.  French,  86  Texas,  96 ;  MissourL 
K.  &  T.  Ey.  Co.  V.  Wood,  85  S.  W.,  879;  Ely  v.  Eailway  Co.,  40  S. 
W.,  174. 

The  tme  rule  of  law  is  that  plaintiff  assumed' the  risk  of  all  in- 
juries which  were  naturally  and  reasonftbly  incident  to  such  conditions 
as  were  or  ought  to  have  oeen  known  to  him,  while  the  charge  of  the 
court  made  the  assumption  of  risk  by  the  plaintiff  to  depend  upon 
his  knowledge  of  the  dangers  themselves.  Missouri,  K.  &  T.  Ey.  Co. 
V.  Wood,  35  S.  W.,  879;  Texas  &  P.  Ey.  Co.  v.  Bradford,  66  Texas, 
732;  Missouri  P.  Ey.  Co.  v.  Somers,  78  Texas,  439. 

The  wires  of  the  city  of  Fort  Worth  and  the  wires  of  the  Citizens' 
Railway  &  Light  Company  were  no  part  of  the  plant  furnished  by 
this  defendant,  and  this  defendant  was  under  no  obligation  to  keep 
the  said  wires  in  such  condition  that  they  were  safe  for  plaintiff  to 
work  among,  and  was  not  liable  to  the  plaintiff  for  the  negligence  of 
an  owner  of  said  wires  in  maintaining  the  same.  Georgia  S.  &  B. 
Co.  v.  Friddell,  11  Am.  St.,  444;  Dixon  v.  Western  IT.  Tel.  Co.,  68 
Fed.,  630;  Chattanooga  Elec.  By.  Co.  v.  Moore,  82  S.  W.,  478;  Lucas 
V.  Bailway  Co.,  73  S.  W.,  689. 

McLean  £  Carloch,  for  appellee. — Tte  '^uncontradicted  evidence" 
does  not  show  that  plaintiff  knew  of  the  alleged  defects  which  caused 
his  injury  and  the  danger  arising  therefrom,  but  the  evidence  does 
show  that  plaintiff  at  the  time  of  his  injury  used  ordinary  care  to 
observe  and  protect  himself  against  the  defects  incident  to  his  work, 
and  that  he  did  not  know  of  the  danger  of  putting  his  hand  on  the 
iron  step,  which  caused  the  injury,  in  attempting  to  climb  the  pole. 
Bonnet  v.  G.,  H.  &  S.  A.  By.,  89  Texas,  72;  Missouri,  K  &  T.  Ey. 
v.  Hannig,  91  Texas,  347;  Peck  v.  Peck,  99  Texas,  10;  Smith  v. 
Buffalo  Oil  Co.,  41  Texas  Civ.  App.,  267;  Gloucester  Electric  Co.  v. 
Dover,  153  Fed.,  139;  San  Antonio,  etc..  By.  v.  Engelhom,  24  Texas 
Civ.  App.,  324. 

HODGES,  AssoGiATB  Justicb. — John  Moore,  plaintiff  in  the  court 
below,  filed  this  suit  in  the  District  Court  of  Tarrant  County  against 
the  Fort  Worth  Light  &  Power  Company,  the  Southwestern  Telegraph 
&  Telephone  Company,  and  the  city  of  Fort  Worth,  claiming  damages 
in  the  sum  of  $26,000  for  personal  injuries  alleged  to  have  b^n 
sustained  by  him  in  July,  1907,  while  in  the  service  of  the  South- 
western Telegraph  &  Telephone  Company,  and  occasioned  by  certain 
concurrent  acts  of  negligence  on  the  part  of  all  the  defendants.  The 
trial  resulted  in  a  verdict  in  favor  of  the  appellee  for  the  sum  of 
$4,000,  which  the  jury  apportioned  as  follows:  $3,000  against  the 
appellant,  the  Souttiwestem  Telegraph  &  Telephone  Company,  and 
$1,000  against  the  Fort  Worth  Light  &  Power  Company.  Separate 
appeal  bonds  were  executed  by  each  of  these  defendants,  and  assign- 
ments of  error  filed  in  the  trial  court;  but  the  telephone  company 
alone  has  filed  briefs  in  this  court 

The  issue  upon  which  we  think  this  case  should  be  disposed  of  is 
presented  in  the  first  assignment  of  error,  in  which  tiie  suflBciency  of 
the  evidence  to  sustain  the  verdict  and  judgment  is  questioned.     It 
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is  claimed  by  the  appellant  telephone  company  that  the  testimony  of 
the  appellee  as  to  the  conditions  nnder  which  the  accident  occurred 
discloses  a  situation  showing  that  he  assumed  the  risk  of  the  danger 
he  encountered,  and  the  consequent  injuries  therefrom*  The  testi- 
mony shows  that  on  the  morning  of  July  19,  1907,  the  appellee  and 
another  employe  of  the  telephone  company  were  sent  out  to  put  in 
a  telephone  near  where  this  injury  occurred.  After  they  had  ascer- 
tained that  the  occupants  of  the  premises  wanted  the  telephone,  the 
appellee,  of  his  own  accord,  began  to  aacend  one  of  the  telephone 
poles,  for  the  purpose  of  making  an  inspection  in  connection  with 
the  work  in  which  he  was  then  engaged.  This  pole  stood  near  the 
crossing  of  one  of  the  streets  in  the  city  of  Port  Worth.  There  were 
many  telephone  wires  running  east  and  west  strung  to  this  pole.  Iron 
epikes  were  driven  into  the  north  and  south  sides  of  the  pole  for  use 
in  climbing  it.  The  city  of  Fort  Worth  had  two  wires  on  the  same 
Bide  of  the  same  street,  also  running  east  and  west.  The  city  wires 
were  suspended  from  city  poles,  but  were  not  attached  to  the  tele- 

Ehone  pole;  they  hung  about  twenty-five  feet  above  the  ground  and 
elow  the  telephone  wires;  one  of  the  city  wires  passing  on  the  north 
side  of  the  telephone  pole,  and  the  other  on  the  south  side.  A  few 
inches  outside  of  the  ciiy  wires  and  at  the  same  level  two  light  and 
power  wires  which  did  not  belong  to  the  defendant  light  and  power 
company  also  straddled  the  telephone  pole,  running  parallel  with  the 
city  wires.  These  light  and  power  wires  were  suspended  from  the 
same  pole  which  carried  the  city  wires,  but  were  not  attached  to  the 
telephone  pole.  There  was  testimony  from  which  the  jury  were  justi- 
fied in  concluding  th»t  the  city  wire  on  the  norfh  side  of  ttie  telephone 
pole  was  in  contact  with  one  of  the  iron  steps  about  twenty-five  feet 
above  the  ground,  and  that  this  contact  had  existed  for  some  time 
before  the  accident,  though  how  long  it  is  not  clear.  The  appellee 
ascended  the  telephone  pole  till  he  got  about  twenty-five  feet  from 
the  ground,  and  had  to  swing  himself  partially  to  the  south  side  in 
order  to  avoid  contact  with  the  city's  north  wire,  the  wire  on  the 
Bouth  side  of  the  pole  being  farther  off  than  on  the  other,  and  more 
easily  permitting  the  passage  of  his  body  without  contact.  In  detail- 
ing the  circumstances  immediately  attending  the  accident,  the  appellee 
teSified:  **I  was  going  up  this  pole  to  test  a  pair  of  wires  to  con- 
Beet  this  phone  that  we  were  going  to  put  in.  When  this  occurred 
I  had  not  reached  the  place  where  I  was  going  to  do  the  work.  I 
was  just  ordinarily  like  a  man  climbing  a  pole— one  foot  up,  reaching 
tip  with  my  hand,  you  know,  and  climbmg  up.  It  was  the  rigM 
hand  that  I  think  came  in  contact  with  the  live  wire,  and  the  left 
band  was  down  about  eighteen  inches  on  the  next  step  below  on  the 
opposite  side,  against  a  messenger  wire — the  support  of  the  cable,  it 
is  a  heavy  wire  to  hold  up  one  of  those  cables,  which  is  connected 
with  the  ground;  and  it  was  my  right  hand  that  grasped  the  other 
side  or  the  opposite  side.  With  my  left  hand  I  had  hold  of  a  step 
also,  but  this  messenger  wire  was  tied  around  the  pole  just  above  this 
step.  I  was  holding  to  those  steps  to  climb  the  pole.  Those  were 
the  steps  that  were  provided  for  that  purpose.  I  didn^  succeed  in 
grasping  the  step  with  my  right  hand  before  I  was  shocked.    I  could 
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not  tell  how  I  caught  the  wire,  for  just  as  I  aaw  I  had  touched,  you 
know — ^and  that  noise — and  that  is  the  last  thing  I  remember.  I 
don^t  know  whether  I  grasped  it  or  what  I  done.  I  just  reached  up, 
and  as  I  reached  up  I  laid  my  hand  on  the  step.  This  noise — I 
heard  something  like  a  bug  passing  my  ear  and  I  fell.  •  •  •  I 
didn't  know  there  was  any  wire  resting  upon  that  step  at  all.  In 
climbing  the  pole  those  wires  that  were  hanging  there — there  were 
four  of  them,  two  on  each  side  of  the  pole — ^I  was  going  up  and  faced 
toward  the  pole  this  way,  and  the  wire  on  this  side  lay  up  near  the 
pole.  Those  two  and  iie  two  on  this  side  swung  oflE  farther  from 
the  pole.  They  were  two  of  the  city^s  wires  and  two  of  the  electric 
light  wires.  The  electric  light  wires  of  the  power  company  was  on 
the  extreme  side.  The  city  wires  was  the  near  ones.  One  city  wire 
was  on  this  side,  and  one  on  this  side;  and  those  on  this  side  of  the 
pole  were  swung  off  spmething  like  a  foot  or  more,  while  this  lay  up 
close  to  the  pole,  tolerably  close,  something  like  three  or  four  inches; 
I  could  see  that  from  the  ground  before  I  went  to  ascend  the  pole. 
Naturally,  a  man  climbing  a  pole,  where  there  are  steps  that  way  on 
one  side  of  the  pole  he  will  throw  himself  around  and  swing  and 
reach  that  way  in  order  to  put  himself  up  between  the  wires  in  the 
most  space  where  he  will  keep  himself  as  clear  as  much  as  possible, 
and  that  is  the  way  I  was;  that  was  my  position  in  going  up  this 
pole.  When  I  went  to  pass  up  between  the  wires  I  swung  myself 
around  to  the  south  side  of  the  pole,  and  for  that  reason  I  could  not 
see  the  step  around  here  where  I  taken  hold.  •  ,  .  The  messenger 
wire  that  the  cable  is  on  has  got  a  connection  to  the  ground,  but  it 
goes  on  probably  a  half  mile  before  it  gets  to  it,  and  before  it  gets 
to  the  office  it  has  several  connections  to  the  ground.  These  connec- 
tions are  made  to  the  ground  all  along.  When  I  had  hold  of  this  step 
where  the  messenger  wire  was  put  just  above  it  my  finger  went  against 
this  messenger  which  was  connected  with  the  ground;  that  was  my 
left  hand.  My  right  hand  went  up  and  taken  hold  of  this  step,  with 
this  city  incandescent  wire  lying  against,  or  which  was  lying  against 
the  wire.  The  step  I  put  my  right  hand  on  was  on  the  north  side  of 
the  pole,  and  the  other  one  was  on  the  south  side.  The  Citizens' 
wire  was  something  like  fifteen  or  eighteen  inches  away  from  the  pole 
on  each  side.*'  The  evidence  from  other  sources  tended  to  show  that 
the  city  wire  was  in  contact  with  the  iron  step  on  the  north  side  of 
the  pole,  and  that  the  insulation  on  that  wire  had  worn  off  at  the 
point  of  contact  and  thus  permitted  a  current  from  it  to  be  com- 
municated to  the  step.  It  was  also  shown  that  the  city  did  not  use 
its  wires  during  the  daytime,  but  only  for  purposes  of  illumination 
at  night,  and  on  this  particular  occasion  the  current  for  that  purpose 
from  the  city's  plant  had  been  shut  oflE  and  there  was  no  danger  from 
contact  with  this  wire,  unless  charged  from  some  other  and  imau- 
thorized  source.  Those  city  wires  were  therefore  during  the  daytime 
supposed  to  be  harmless  unless  accidentally  charged.  There  was  tes- 
timony to  show  that  on  the  day  of  this  accident,  and  also  the  day 
previous,  there  was  a  contact  between  a  wire  of  the  Port  Worth  Light 
&  Power  Company  and  this  city  wire,  some  distance  away  from  where 
this  injury  occurred.     It  resulted  from  the  wire  of  the  Port  Worth 
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Light  &  Power  Company  dropping  from  its  fastening  and  lying  across 
the  city  wire.     The  fall  was  caused  by  a  wooden  pin  supporting  a 
glass  insulator  rotting  and  giving  way.     In  this  way,  it  is  claimed 
by  the  appellee,  a  current  was  communicated  to  the  city's  wire,  and 
this  was  the  cause  of  the  shock  received  by  him  at  the  time  and 
caused  him  to  fall.     As  to  his  knowledge  of  the  conditions  existing 
at  the  time  he  was  injured,  and  his  duties  under  the  circumstances, 
we  gather  the  following  from  appellee's  testimony:     He  was  a  man 
of  mature  years,  and  an  experienced  lineman;  had  been  in  the  busi- 
ness about  nine  years,  and  was  thoroughly  familiar  with  all  of  the 
duties  and  responsibilities  incident  to  the  capacity  in  which  he  was 
then  employed;  had  previously  been  an  inspector,  but  was  not  then 
working  as  such.     He  was  also  fully  acquainted  with  the  system  of 
wires  among  which  he  was  called  upon  to  work  upon  this  occasion, 
and  knew  the  conditions  existing  at  the  point  where  he  fell,  except 
that  he  disclaims  any  actual  knowledge  of  the  fact  that  the  city  wire 
was  in  contact  with  the  iron  step  upon  which  he  placed  his  right  hand 
in  climbing  the  pole.     He  had  never  climbed  this   particular  pole 
before,  but  had  seen  others  climb  it  in  safety,  land  from  that  inferred 
that  he  could  also  climb  it  with  safety.     Before  starting  up  the  pole 
he  could  and  did  see  the  situation  of  the  wires  on  each  side  of  the 
pole,  except  as  to  the  contact  before  mentioned.     He  saw  the  four 
wires  which  did  not  belong  to  the  telephone  company  swinging  loosely 
and  several  feet  below  the  telephone  wires — two  on  each  side  of  the 
pole  he  was  to  climb.     He  knew  that  two  of  them  belonged  to  the 
city,  and  the  other  two  to  the  Citizens*  Company,  as  it  is  called.    He 
also  knew  the  uses  to  which  each  system  of  wires  was  put;  and  there 
is  nothing  to  indicate  that  he  did  not  further  know,  in  a  general  way, 
their  respective  routes  and  connections  over  the  streets  of  the  city. 
While  he  says  he  could  not  tell  whether  the  city  wire  was  lying  on 
or  against  the  iron  step  when  he  was  standing  on  the  ground,  he  ad- 
mits that  he  could  and  did  see  that  it  was  in  very  close  proximity 
to  it.     As  to  his  duty  in  protecting  himself  against  dangerous  places, 
and  inspecting  the  situation  in  which  he  was  called  to  work,  he  says: 
*niVhen  I  go  out  and  repair  a  wire,  it  is  my  duty  to  see  if  I  can  get 
up  a  pole  safely  or  not.     It  is  my  duty  to  see  that  it  is  safe  for  me 
to  climb  the  pole.     It  is,  of  course,  my  duty,  when  I  go  out  there 
to  repair  or  put  up  a  telephone  in  the  manner  in  which  I  did  on 
this  occasion,  to  see  whether  it  is  safe  for  me  to  climb  the  pole  or 
not.     It  is  my  duty,  and  no  one  else's;  it  is  my  own  alone.     And 
when  things  look  safe  to  me  I  go  ahead.    It  is  my  duty  to  see  that 
where  I  am  going  to  work  looks  safe."    Again  he  says:     "It  is  con- 
sidered by  electricians  that  every  wire  is  considered  charged  that  you 
are  liable  to  come  in  contact  with.     You  are  supposed  to  stay  clear 
of  all  of  them.     In  going  up  a  pole  amongst  a  lot  of  telephone  or 
electric  wires,  in  most  cases  you  are  to  deal  with  each  wire  as  if  it 
were  charged  with  electricity."     He  thus  testified  in  response  to  the 
question  as  to  whether  or  not  he  could  see  the  wire  resting  upon  the 
pin,  or  step  upon  which  he  was  to  put  his  hand:     'TVell,  I  say  that 
I  didn't  see  it    I  didn't  say  that  I  could  not  have  seen  it;  I  simply 
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Bay  that  I  didn't  see  it.  If  I  had  climbed  up  there  and  crawled 
around  the  pole  and  looked  in  there  I  could  have  seen  it;  I  could  not 
have  seen  it  from  where  I  was  without  I  swung  around  the  pole.  I 
throwed  myself  around  far  enough  on  the  south  side  of  the  pole  that 
I  could  not  see  the  step^  and  yet  that  was  a  step  which  was  imme- 
diately close  to  a  hot  wire,  but  that  is  not  supposed  to  be  a  hot  wire; 
it  is  capable  of  carrying  a  heavy  current,  and  did  carry  a  heavy  cur- 
rent when  it  was  in  use,  but  it  was  supposed  to  be  a  dead  wire  in 
the  daytime.  I  regarded  it  as  dangerous,  and  swung  out  of  its  way. 
That  is  what  I  was  trying  to  do.  I  swung  out  of  its  way  to  keep 
from  hanging  my  clothes  or  tools  and  bothering  me  about  climbing. 
I  swung  out  of  its  way  so  in  case  there  was  anything  the  matter  with 
it  to  keep  it  from  com5ng  in  contact  with  me  or  hanging  on  my 
tools/*  TJpon  the  same  subject  he  again  says:  "At  the  time  I  got 
the  shock  I  was  still  climbing  up  the  pole,  and  I  grasped  the  step 
with  my  right  hand.  The  city's  wire  was  lying  against  that  step, 
or  I  suppose  it  was  lying  against  it.  Well,  no  suppose  about  it,  for 
it  was  against  it.  Prior  to  the  time  I  got  the  shock  I  didn't  notice 
it  was  lying  against  it;  I  didn't  see  it  against  it;  but  I  knew  it  was 
close  to  it,  though,  or  bound  to  be,  for  I  could  see  that  just  from 
going  up  the  pole;  but  I  was  not  afraid  to  take  hold  of  it.  The 
city's  wire  was  not  charged  in  the  daytime."  As  to  his  knowledge 
and  appreciation  of  the  danger  of  the  situation  he  says:     *TVhen  I 

saw  it  hanging  there  in  that  condition  I  knew  that  it  was  

that  a  man  could  possibly  get  hurt  from  it ;  yes,  I  knew  a  man  could 
possibly  get  hurt  unless  he  used  ordinary  care  in  swinging  himself 
around  as  I  did.  The  wires  were  not  as  close  on  the  other  side  as 
on  that  side;  they  cleared  the  pole  something  like  a  foot.  I  was 
guarding  myself  against  comi^^g  in  contact  with  them  on  the  south 
side;  I  was  swinging  myself  around  here."  Again  he  says:  'TVhen 
it  came  time  to  go  up  there  (meaning  the  pole)  I  went  up  notwith-* 
standing  that  I  knew  in  advance  that  those  wires  were  in  the  condi- 
tion that  I  had  thought  previously  was  dangerous,  but  I  was  using 
all  the  care  I  could  to  keep  from  coming  in  contact  with  them.  I 
didn't  directly  undertake  by  my  own  skill  and  care  to  avoid  a  danger 
which  was  obvious  and  which  I  knew  before  I  undertook  to  climb 
that  pole.  I  climbed  it  because  I  seen  those  wires  there  and  they 
looked  clear.  I  didn't  know  it  was  dangerous  when  I  climbed  it. 
I  said  that  a  man  could  possibly  come  in  contact  with  it  before,  and 
coming  in  contact  with  hot  wires  is  a  dangerous  thing;  and  there 
was  a  space  where  I  could  possibly  come  in  contact  with  hot  wires. 
I  went  up  there  and  undertaken  to  keep  myself  clear  from  the  wire." 
In  still  another  place  he  says:  "I  knew  it  was  somewhat  dangerous 
to  an  extent;  just  from  observation  you  could  see  that  an  accident 
could  occur  there.  The  way  I  taken  chances  on  that  was  by  seeing 
other  men  go  through  the  same  place.  Of  course,  a  man  takes  chances 
to  a  certain  extent;  I  taken  the  chances  there  in  a  certain  way;  that 
way  was  that  I  had  seen  other  men  ascending  the  same  pole  and  not 
get  hurt;  and  yet  just  from  observation,  and  from  the  way  things 
had  been  going  on,  I  thought  it  was  safe,  as  it  had  been  there  so 
long  to  my  knowledge."    *^Q.  I  didn't  ask  you  that;  and  you  testified 
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awhile  ago  that  y6ti  thought  it  was  dangerous  and  you  might  get 
hurt  there.'*  "A.  I  said  that  it  looked  dangerous,  but  seeing  other 
men  go  through  there  it  led  me  to  believe  it  was  safe.**  Appellee 
further  testified  that  his  left  hand  touched  the  messenger  wire  which 
was  grounded  some  distance  from  that  pole  at  the  time.  His  right 
hand  came  in  contact  with  the  charged  electric  wire.  He  received  a 
shock  which  caused  him  to  fall  from  the  pole.  He  says  that  had 
he  not  made  a  closed  circuit  in  that  way  he  would  not  have  sustained 
any  shock  by  his  right  hand  coming  in  contact  with  the  electric 
wire.  And  he  further  says  that  he  did  not  look  out  for  the  messenger 
wire  at  all;  it  was  right  down  on  the  side  where  he  was  supposed  to 
take  hold. 

We  deem  it  unnecessary  to  narrate  any  of  the  testimony  of  any  of 
the  witnesses  which  tended  to  contradict  the  statements  of  the  appel- 
lee. The  injuries  sustained  by  the  fall  form  the  basis  of  the  suit. 
Inasmuch  as  we  dispose  of  the  case  upon  the  first  assignment  of  error, 
it  will  have  to  be  done  on  the  assumption  that  his  testimony  shows 
that  he  is  not  entitled  to  recover. 

The  acts  of  negligence  here  charged  against  the  telephone  company 
are,  that  it  failed  to  furnish  the  appellee  with  a  safe  place  in  which 
to  work.  Narrowed  to  a  more  specific  detail,  it  charged  the  failure 
of  the  appellant  to  provide  some  suitable  method  for  preventing  the 
electric  wires  of  the  city  from  coming  in  contact  with  the  step  on 
the  pole  which  the  appellee  climbed  and  from  which  he  fell.  It  is  not 
contended  that  the  city  wire's  becoming  charged  with  an  electric 
current  at  this  unexpected  hour  was  due  to  the  negligence  of  this 
appellant,  but  this  dereliction  is  attributed  to  the  Fort  Worth  Jjight 
&  Power  Company,  and  was  the  basis  for  the  judgment  rendered 
against  that  company  in  the  trial  below. 

The  general  rule  that  the  master  owes  the  servant  the  duty  to  ex- 
ercise ordinary  care  to  provide  a  safe  place  in  which  to  perform  his 
labor  is  too  elementary  to  need  discussion.  It  is  also  well  settled 
that  the  servant  can  not  recover  on  account  of  a  negligent  failure  of 
the  master  to  perform  this  duty,  when  such  failure  is  known  to  the 
servant,  or  could  have  been  ascertained  by  him  in  the  exercise  of  that 
degree  of  care  and  circumspection  which  an  ordinarily  prudent  person 
would  use  for  his  own  safety  under  the  same  or  similar  circumstances. 
St.  Louis  S.  W.  Ry.  Co.  v.  Hynson,  101  Texas,  543,  109  S.  W.,  929; 
Texas  &  P.  Ry.  Co.  v.  Bradford,  66  Texas,  732,  2  S.  W.,  595; 
Bamet  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  76,  33  S.  W.,  334. 
We  do  not  understand  that  counsel  for  appellee  controvert  this  general 
proposition;  but  they  insist  that  in  order  to  preclude  a  recovery  by 
the  servant  he  must  also  know  of  the  existence  of  the  danger  likely 
to  result  from  such  dereliction  of  the  master,  or  that  the  danger  must 
be  so  apparent  that  it  would  be  seen  and  appreciated  by  a  person  of 
ordinary  prudence.  As  an  abstract  question  we  may  concede  this 
to  be  correct.  But  it  finds  a  practical  application  in  cases  where  in- 
experienced servants  sustain  injuries  from  defective  appliances  or 
t laces  of  work,  and  where  the  facts  show  that  they  were  incapable, 
y  reason  of  their  inexperience,  of  appreciating  the  peculiar  dangers 
to  which  they  were  exposed.    In  cases  of  experienced  employes  the 
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existence  of  the  defect,  or  abnormal  condition,  is  generally  consid- 
ered sufBcient  to  indicate  the  dangers  that  may  necessarily  or  probably 
result  therefrom;  and  the  knowledge  of  the  latter  will  generally  be 
presumed  from  the  knowledge  of  the  former.  If  the  servant  be  ex- 
perienced in  his  particular  line  of  work  he  will  be  charged  with  a 
knowledge  of  such  dangers  as  either  necessarily  or  in  the  ordinary 
course  of  events  are  likely  to  result  from  the  abnormal  situation  of 
which  be  knows.  Texas  &  P.  Ey.  Co.  v.  Bradford,  supra;  St.  Louis  S.  W. 
By.  Co.  V.  Hynson,  mpra;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Williams,  72 
Texas,  159,  12  S.  W.,  172;  Missouri  Pac.  By.  Co.  v.  Somers,  78  Texas, 
439;  Boy  v.  Hodge,  66  AtL,  123;  1  Labatt  on  Master  and  Servant^ 
pp.  669,  1162.  The  facts  here  show  that  the  appellee  was  an  expe- 
rienced lineman,  having  been  engaged  in  the  business  nine  years,  and 
had  worked  in  other  departments  of  the  telephone  service.  There  is 
nothing  to  indicate  that  he  did  not  have  equal  knowledge  with  that 
of  any  other  employe  in  ihe  service  of  the  telephone  company  con- 
cerning the  entire  situation  which  confronted  him  on  this  particular 
occasion,  and  of  the  dangers  that  were  likely  to  result  from  it.  He 
saw  the  condition  of  the  wires  before  he  undertook  to  ascend  the  pole. 
If  he  did  not  at  that  time  observe  that  the  city  wire  was  in  actual 
contact  with  the  iron  step  over  which  he  had  to  pass,  he  undoubtedly 
did  see  that  it  was  in  such  close  proximity  that  contact  was  possible 
and  even  highly  probable.  This  was  a  circumstance  sufficient  to  put 
him  upon  notice  of  that  situation.  He  must  have  realized,  then,  ac- 
cording to  his  own  admissions,  that  the  situation  was  dangerous  for 
one  attempting  to  climb  the  pole  to  the  telephone  wires  above;  but> 
as  h§  says,  he  was  willing  to  take  the  chances,  believing  it  safe  because 
he  had  seen  another  some  time  before  that  pass  through  the  same  net- 
work of  wires  in  safety.  As  he  ascended  the  pole  and  came  nearer 
the  charged  wire  on  the  step  there  was  nothing  except  his  own  in- 
difference that  prevented  him  from  observing  the  actual  situation — 
that  the  wire  was  in  contact  with  the  step.  He  says  he  did  not;  but 
that  alone  will  not  absolve  him  from  the  duty  of  using  his  senses  to 
discover  what  must  have  been  in  plain  view.  Bailway  Co.  v.  Hynson, 
Bupra.  If  he  did  see  it,  or  if  his  situation  with  reference  to  it  was 
such  that  he  could  have  seen  it  had  he  taken  even  ordinary  precau- 
tion for  his  own  protection,  he  can  not  now  excuse  himself  because  he 
did  not  suspect  the  danger  which  he  encountered*  It  was  the  contact  of 
the  wire  with  the  step  for  which  the  telephone  company  in  tliis  instance 
is  sought  to  be  held  responsible,  and  not  for  the  unexpected  current 
of  electricity  in  the  unused  city  wire.  As  to  the  presence  of  elec- 
tricity in  the  wire,  the  servant  had  equal  facilities  with  the  master 
for  faiowing.  In  the  Bradford  case  above  referred  to  the  court  said: 
*'If  the  master  and  the  servant  stand  upon  an  equal  footing  with  re- 
spect to  knowledge  of  the  danger,  then  in  case  of  an  accident  as  a 
result  of  the  danger  the  master  is  exonerated.''  Here  the  appellee 
testified  that  he  knew  a  wire  was  liable  to  fall  on  the  city's  wire  and 
communicate  to  it  a  current  of  electricity.  If  it  was  negligence  on  the 
part  of  the  telephone  company  not  to  foresee  and  provide  against  such 
accidents  as  did  in  this  case  occur,  it  was  also  a  lack  of  ordinary  pru- 
dence on  the  part  of  the  appelleoi  when  he  knew  of  the  situation,  not 
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to  anticipate  the  same  Tesults.  We  have  discussed  the  qnestlon  of 
knowledge  on  the  part  of  the  servant  in  this  case  upon  the  assumption 
that  the  appellant  telephone  company  was  guilty  of  the  negligence 
charged^  the  finding  of  the  jury  being  in  favor  of  the  appellee  upon 
that  issue.  The  principles  of  law  considered  and  applied  are  those 
which  govern  the  relative  duties  and  rights  of  the  master  and  servant 
under  those  conditions  where  the  servant  owes  no  duty  to  inspect  for 
the  purpose  of  ascertaining  whether  or  not  the  place  in  which  he  is  re- 
quired to  labor  is  safe,  beyond  that  which  is  imposed  by  the  dictates 
of  ordinary  prudence.  These  are  not  applicable  where,  under  the  con- 
tract of  employment,  or  the  peculiar  character  of  the  service  to  be  per- 
formed, the  servant  assumes,  in  whole  or  in  part,  the  duty  of  inspec- 
tion, either  for  hia  own  safety  alone  or  for  tho  benefit  of  the  master. 
When  this  is  the  condition  under  which  he  works  he  can  not  rely 
wholly  upon  the  assumption  that  the  master  has  provided  him  a  safe 
place;  it  becomes  a  part  of  his  duty  to  see  that  it  is  aafe.  1  Labatt  on 
Master  and  Servant,  section  414.  We  think  the  testimony  of  the  ap- 
pellee justifies  the  conclusion  that  by  the  terms  of  his  employment  he 
assumed  to  some  extent,  at  least,  the  duty  of  ascertaining  for  himself 
if  the  place  in  which  he  was  required  to  work  was  safe  for  that  pur- 
}>ose.  He  says  that  it  was  his  duty,  and  his  alone,  to  see  that  he  had 
a  safe  place  in  which  to  work  when  he  went  out  to  perform  that  class 
of  labor.  If  so,  it  is  difiScult  to  imagine  a  situation  that  would  come 
more  completely  within  the  range  of  fiiose  of  which  he  was  expected  to 
take  notice  than  that  here  shown  to  have  existed.  It  is  but  natural 
and  reasonable  to  expect  that  a  Lineman,  having  to  work  in  positions 
above  the  ground  difficult  of  access  and  removed  from  the  ordinary  op- 
])ortanities  for  inspection,  should  be  expected  to  rely  less  upon  the 
presumption  that  the  master  had  provided  him  a  safe  place,  and  more 
upon  his  own  power  and  opportunities  for  observation.  Flood  v.  West- 
cm  F.  Tel.  Co.,  131  N".  T.,  603,  30  N".  E.,  196 ;  McGorty  v.  Southern 
N.  E.  Tel.  Co.,  69  Conn.,  635,  61  Amer.  St.  Eep.,  62;  Sias  v.  Consoli- 
dated Light  Co.,  73  Vt.,  35,  60  Atl.,  554. 

We  think  the  evidence  very  conclusively  shows  that  the  appellee  was 
under  a  greater  duty  to  look  out  for  his  own  safety  in  the  places  he 
was  called  upon  to  work,  than  that  which  generally  rests  upon  the 
servant.  Wliether  the  act  of  permitting  the  electric  light  wire  of  the 
city  to  remain  in  contact  with  the  step  be  regarded  as  negligence  on  the 
part  of  the  telephone  company  or  not,  we  think  it  was  a  situation  of 
which  the  appellee  under  the  circumstances  assumed  the  risk.  He 
either  knew  or  should  have  known  where  he  was  placing  his  hands,  and 
the  wires  with  which  he  was  likely  to  come  in  contact.  Such  a  pre- 
caution was  not  only  imposed  by  what  he  says  was  his  duty,  to  see  that 
the  place  in  which  he  was  to  work  was  safe,  but  by  ordinary  prudence 
as  well. . 

Without  passing  upon  any  of  the  other  assignments  of  error,  we 
think  that  as  to  the  appellant  Southwestern  Telegraph  &  Telephone 
Company  this  case  should  be  reversed  and  judgment  here  rendered  in 
its  favor.    Tbe  case  is  therefore  ordered  reversed  and  rendered. 
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ON  MOTION  FOB  BEHEABING. 

In  the  motion  for  a  rehearing  counsel  for  appellee  insist  that  we 
erred  in  holding  that  appellee  assumed  the  risk  of  the  dangers  inci- 
dent to  coming  in  contact  with  the  wire,  even  if  the  evidence  is  suffi- 
cient to  show  tiiat  he  knew  the  situation  of  the  wires  before  and  at  the 
time  he  received  the  shock  which  caused  him  to  fall.  They  contend 
that  there  is  not  sufficient  evidence  to  support  the  conclusion  that  he 
knew  of  tiie  presence  of  the  danger  which  he  encountered.  We  do  not 
intend  that  the  language  used  in  the  original  opinion  should  be  con- 
strued as  going  far  enough  to  say  that  because  the  appellee  knew  of 
the  condition  of  the  wires  he  must  necessarily  have  known  of  the  lurk- 
ing danger  resulting  from  one  of  them  being  charged  with  a  current 
of  electricity.  A  knowledge  ol  a  situation  does  not  always  carry  with 
it  the  knowledge  of  a  danger.  But  it  is  not  necessary  to  rest  the  con- 
clusion we  have  reached,  that  the  appellee  knew  of  the  danger  likely  to 
result  from  the  abnormal  condition  which  confronted  him,  upon  a 
knowledge  of  the  condition  alone.  He  testified  that  electricians  con- 
sidered all  wires  with  which  they  came  in  contact  as  charged,  and  dealt 
with  them  accordingly.  He  further  says  that  he  regarded  the  situation 
as  dangerous,  and  swung  out  of  the  way  of  the  wire  for  the  purpose  of 
avoiding  the  danger.  He  did  not  purposely  come  in  contact  with  it, 
but  did  so  accidentally  and  without  observing  its  exact  location  on  the 
iron  step.  Again,  it  is  clear  from  his  testimony  that  he  would  not 
have  received  the  shock  had  he  not  at  the  time  he  placed  his  hand  upon 
the  iron  step  also  put  his  other  hand  in  contact  with  a  messenger  wire 
which  he  knew  to  be  grounded.  He  was  an  experienced  lineman  and 
knew  all  the  dangers  incident  to  coming  in  contact  with  charged  wires, 
was  fully  acquainted  with  the  power  and  dangers  of  the  electric  cur- 
rent. The  only  fact  about  this  situation  of  which  he  can  be  heard  to 
plead  ignorance  is  that  the  wire  with  which  he  came  in  contact  at  the 
time  carried  a  current  of  electricity;  but  this,  we  think,  becomes  un- 
available in  view  of  his  admission  of  the  rule  recognized  and  observed 
by  his  class  of  workmen,  to  treat  all  such  wires  as  charged,  and  that 
at  the  time  he  swung  himself  around  to  the  south  side  of  the  pole  he 
was  then  undertaking  to  avoid  contact  with  this  wire  for  that  very 
reason.  It  must  be  borne  in  mind  that  this  current  which  caused  his 
shock  was  not  due  to  any  negligence  or  conduct  on  the  part  of  the 
appellant  telephone  company,  or  from  any  cause  over  which  it  had 
control.  The  conditions  which  produced  it  were  as  much  within  the 
knowledge  of  the  appellee  as  that  of  the  appellant  company.  Where 
the  servant  has  equal  knowledge  with  the  master  of  the  dangers  inci- 
dent to  his  work,  he  takes  the  risk  upon  himself  if  he  goes  on  with  it. 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Lempe,  59  Texas,  19.  In  the  case 
cited  the  court  said:  "There  are  some  circumstances  which  will  vary 
these  rules,  or  rather  create  exceptions  to  them,  but  the  present  case 
is  not  brought  within  any  of  such  exceptions.  One  of  these  is  where 
the  defects  in  the  macihinery  or  the  premises  about  which  the  servant 
is  employed  are  obvious,  but  the  danger  is  not  apparent.  In  such  cases 
the  master  is  held  liable  because  the  master  should  have  taken  steps  to 
ascertain  whether  the  defects  render  them  unsafe.    Wood  on  Master  & 
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Seryant;  Bection  336.  Of  this  character  are  all  cases  where  there  ia 
some  fault  in  machinery,  or  of  a  track  of  a  railroad,  which  is  as  obvious 
to  the  servant  as  to  the  master,  but  from  which,  from  want  of  experi- 
ence OP  knowledge  on  the  part  of  the  former,  he  can  not  determine 
that  the  defect  will  be  productive  of  danger  to  him.  He  may  know  that 
certain  appliances  usually  connected  with  an  engine  are  lacking,  or  that 
some  of  the  rails  of  the  track  are  warped  or  out  of  place,  yet  if  he  did 
not  know,  or  could  not  reasonably  have  known,  that  in  the  one  case 
there  was  imminent  peril  of  an  explosion,  and  in  the  other  of  the  cars 
being  thrown  from  the  track,  he  could  recover  if  injured  by  such  acci- 
dents. On  the  other  hand,  if  he  knew,  or  should  reasonably  have 
known,  that  such  defects  would  necessarily  subject  him  to  risk  from 
6uch  occurrences,  he  has  no  cause  of  action  against  his  master.  Id., 
section  355,  and  cases  cited. 

'The  difference  is  between  going  into  the  service  or  continuing  in 
it,  'knowing  that  the  instrumentalities  employed  are  unsafe  and  dan- 
gerous,' and  knowing  that  defects  exist,  but  not  that  they  necessarily 
render  the  employment  of  a  perilous  character.  It  is  sought  by  ap- 
pellee's counsel  to  bring  this  case  within  the  above  exception,  and  to 
that  end  he  cited  several  reported  cases;  but  with  the  above  distinc- 
tion in  view,  all  the  authorities  cited  by  him  are  easily  explained,  and 
rendered  consistent  with  the  law  as  announced  in  this  opinion.** 

Here  the  appellee  knew  of  the  condition  of  the  wires  and  their  situ- 
ation with  reference  to  the  pole,  and  knew  that  the  wire  which  caused 
his  shock  belonged  to  the  city,  and  the  purposes  for  which  it  was  em- 
ployed; and  he  will  also  be  presumed  to  know  as  much  about  the  fact 
of  the  accident  that  caused  the  current  in  this  instance,  or  the  proba- 
bility of  such  occurring,  as  did  the  telephone  company,  his  employer. 
He  must  have  known  also  that  while  the  city  wires"  were  generally 
dead  during  the  daytime,  they  might  not  be  so  under  any  and  all  cir- 
cumstances, and  further,  that  where  wires  belonging  to  other  compa- 
nies crossed  the  city's  wires  just  such  accidents  as  did  occur  were 
likely  to  happen.  There  was  no  failure  to  perform  any  duty  due  from 
the  master  to  the  servant  in  this  instance  of  which  the  appellee  did 
not  have  full  knowledge.  He  therefore  stood  in  the  attitude  of  know- 
ing the  negligence  of  the  master,  and  had  equal  facilities  with  the  lat- 
ter of  knowing  all  the  dangers  that  would  necessarily  result  from  that 
situation.    The  motion  for  a  rehearing  is  therefore  overruled. 

There  is  also  a  motion  filed  in  this  case  asking  that  we  reform  and 
affirm  the  judgment  of  the  trial  court  for  the  full  sum  of  $4,000  against 
the  Fort  Worth  Light  &  Power  Company,  one  of  the  defendants  be- 
low. The  verdict  rendered  by  the  jury  in  the  trial  court  was  as  fol- 
lows: '%e,  the  jury,  find  for  the  plaintiff,  John  Moore,  judgment  in 
the  sum  of  four  thousand  dollars;  three  thousand  dollars  against  the 
Southwestern  Telegraph  &  Telephone  Company,  and  one  thousand  dol- 
lars against  the  Fort  Worth  Light  &  Power  Company;  and  we  find  in 
favor  of  the  defendant.  City  of  Fort  Worth.**  Upon  this  verdict  judg- 
ment was  rendered  for  the  plaintiff  as  follows:  '^t  is  therefore  or- 
dered and  adjudged  that  said  verdict  be  in  all  things  approved  and 
made  the  basis  of  judgment  herein,  and  that  the  plaintiff,  John  Moore, 
is  entitled  to  recover  damages  and  does  hereby  recover  on  accoimt  of 
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his  fiuit  against  the  Sonthweetem  Telegraph  &  Telephone  Company  and 
the  Foit  Worth  Light  &  Power  Company,  defendants,  in  the  aggregate 
sum  of  four  thousand  dollars,  of  which  amount  three  thousand  dol- 
lars shall  be  recovered  against  the  Southwestern  Telegraph  &  Telephone 
Company,  and  one  thousand  dollars  against  the  Fort  Worth  Light  & 
Power  Company/'  The  light  and  power  company  perfected  ite  ap- 
peal and  filed  assignments  of  error  in  the  court  below,  but  filed  no 
orief  in  this  court  It  is  stated  in  this  motion  that  the  light  and 
power  company  had  an  agreement  by  which  its  appeal  was  to  be  con- 
sidered as  oeing  presented  in  the  brief  of  the  telephone  company,  but 
no  such  agreement  was  filed  in  this  court  nor  were  there  any  allusions 
to  such  made  until  after  the  decision  of  the  case.  It  does  not  appear 
that  the  appellee  made  any  effort  in  the  court  below  to  have  the  form 
of  the  judgment  corrected  and  rendered  as  he  seeks  to  have  done  in 
this  court,  nor  is  there  any  complaint  by  him  in  the  record  in  any 
form  of  the  judgment  rendered.  On  the  contrary,  he  appeared  in  this 
court  by  brief,  and  also  in  oral  argument  by  his  attorney,  and  asked 
for  an  affirmance  of  the  judgment  as  rendered.  If  this  judgment  has 
the  legal  effect  of  authorizing  execution  to  issue  against  the  defendants 
jointly  and  severally  for  the  full  amount  of  the  damages  which  the 
jury  fotmd  the  appellee  entitled  to  recover,  then  any  action  upon  our 
part  is  rendered  wholly  unnecessary.  The  appeUee,  however,  has 
elected  to  treat  it  as  restricting  his  right  of  recovery  against  each  of 
the  defendants  according  to  the  apportionment  which  the  court  under- 
took to  make  in  following  the  verdict  of  the  jury.  Upon  a  verdict 
such  as  that  here  returned  we  think  the  plaintiff  in  the  suit  had  the 
right  to  a  judgment  against  both  defendants  jointly  and  severally  for 
the  entire  damages  awarded.  San  Antonio  &  A.  P.  By.  Co.  v.  Bowles, 
88  Texas,  640,  32  S.  W.,  880 ;  San  Marcos  Electric  Light  &  Power  Co. 
V.  Compton,  48  Texas  Civ.  App.,  586,  107  S.  W.,  1153.  The  question 
here  presented  is  not  whether  the  judgment  should  have  been  so  ren- 
dered by  the  trial  court,  but  whether  at  this  stage  of  the  proceedings 
this  court  has  the  right  to  reform  and  so  render  it.  Had  cross-assign- 
ments of  error  been  presented  by  the  appellee  calling  in  question  the 
correctness  of  the  form  of  the  judgment  rendered,  or  the  action  of  the 
court  in  refusing  to  reform  and  enter  a  joint  judgment  against  both 
of  the  defendants  jointly  for  the  entire  sum,  we  would  then  have  been 
clothed  with  all  the  authority  necessary  to  pass  upon  the  question;  but 
this  was  not  done,  and  the  question  is  for  the  first  time  raised  by  this 
motion  made  after  the  case  on  appeal  has  been  decided  and  during  the 
pendency  of  the  motion  for  rehearing. 

The  only  errors  which  this  court  can  review  are  those  presented  by 
appropriate  assignments  or  cross-assignments,  or  such  as  appear  upon 
the  face  of  the  record.  Bevised  Civil  Statutes,  article  1014;  Apple- 
baum  V.  Bass,  113  S.  W.,  174,  and  cases  cited.  It  has  also  been  held 
that  a  codefendant  can  not  assign  error  unless  he  also  appealed.  An- 
derson V.  Silliman,  92  Texas,  560,  50  S.  W.,  576.  A  party  not  ap- 
pealing can  not  have  a  judgment  amended.  Succession '  of  Thomas, 
114  La.,  695,  38  So.,  519;  Ware  v.  Couvillion,  112  La.,  43,  36  So., 
220.  The  right  to  consider  and  correct  fundamental  errors,  or  such  as 
appear  upon  the  face  of  the  record,  is  restricted  to  those  only  which 
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affect  the  rights  of  the  party  who  has  appealed;  all  others  are  pre- 
sumed to  be  satisfied  with  the  judgment  as  rendered.  The  Supreme 
Court  has  the  same  right  to  consider  errors  appearing  upon  the  face 
of  the  record  as  have  the  Courts  of  Civil  Appeals,  Texas  Brewing  Co. 
V.  Templeton,  90  Telas,  277,  38  S.  W.,  27.  Yet  in  the  Bowles  case 
above  referred  to,  where  that  court  was  called  upon  to  review  a  judg- 
ment presenting  a  similar  situation,  it  was  said:  '^The  correctness  of 
the  judgment  of  the  Court  of  Civil  Appeals  in  awarding  judgment 
against  the  defendants  separately  for  five  thousand  dollars  each  is  not 
presented  to  this  court  by  any  assignment  of  error,  and  therefore  we 
are  not  called  upon  to  notice  that  error  in  the  judgment  further  than 
to  consider  it  with  reference  to  the  question  of  awarding  the  costs.'' 
It  has  been  held  that  where  a  verdict  is  excessive^  and  the  question  is 
for  the  first  time  raised  upon* appeal,  not  having  been  called  to  the 
attention  of  the  trial  court,  the  error  will  be  considered  as  having 
been  waived.  Petri  v.  First  Natl  Bank,  83  Texas,  424,  18  S.  W., 
752;  Simmons  v.  Bhodes,  27  S.  W.,  903.  The  Fort  Worth  Light  & 
Power  Company,  against  which  it  is  sought  to  have  this  judgment 
here  rendered  for  an  additional  amount  of  $3,000,  has  not  prosecuted 
in  this  court  the  appeal  which  it  perfected,  and  it  may  be  that  this 
failure  was  due  to  the  fact  that  it.was  content  with  the  judgment  ren- 
dered against  it  and  relied  upon  the  conduct  of  the  appellee  as  a 
waiver  of  any  further  claim  against  it  for  damages.  We  do  not  think 
this  court  has  the  right  to  do  more  than  to  affirm  the  judgment  as 
rendered  against  the  Fort  Worth  Light  &  Power  Company,  which  is 
accordingly  done.  In  all  other  respects  the  motion  is  overruled. 
Reversed  and  rendered  for  appellant  Southwestern  T.  &  T.  Co. 


If.  T.  Waggoner  v.  G.  M.  Pobtbrfield,  next  pbiend. 

Decided  April  8,  1009. 

1.^-Xaater  and  Servant— KegUgence—Oontribiitory  HeffUgenoe— Assamed  Siik. 

ETidence  considered,  in  case  of  a  minor  employed  in  a  cotton  oil  mill  and 
injured  while  endeavoring  to  set  a  belt  upon  a  revolvinpf  shaft,  being  drawn  into 
the  machinery  by  his  clothing  catching  upon  a  projecting  set-screw  upon  a 
eoUar  of  the  shaft,  and  held  to  present  questions  of  fact  upon  the  issues  of 
negligence,  contributoiy  negligence  and  assumed  risk  justifying  the  submission 
of  each  of  those  issues  to  the  jury. 

%. — ^Evidence— Hegllgenoe— Alteration  of  Xachlnery  after  Injury. 

Admissions  of  evidence  that  the  projecting  set-screw  by  which  plaintiff  was 
caught  and  drawn  into  a  revolving  shaft  had  been  removed  by  defendant  after 
the  injury,  were  not  erroneous  where  such  proof  was  offered,  not  as  evidence  of 
negligence,  but  as  excuse  for  plaintiff's  inability  to  have  such  set-screws  exhibited 
for  examination  upon  tiie  trial. 

Sw— Bridence— Xaster  and  Servant — ^Knowledge  of  Defeeti. 

Testimony  bv  a  minor  employee  that  his  attention  had  never  been  called 
to  A  projecting  bolt  in  the  machinery  which  he  was  operating  which  caused 
him  to  be  caught  and  injured,  was  admissible  on  the  Question  of  his  Imowledge 
or  means  of  knowledge  of  its  existence. 
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4.— 1 


Errors  in  admitting  evidence  and  in  the  comment  of  counsel  thereon  become 
harmless  where  the  issue  to  which  they  referred  was  not  submitted  to  the  jury. 

0. — ^Vaster  and  Serrant— Ohrions  Bangen. 

Evidence  as  to  defect  in  machinery  (a  projecting*  set-screw)  held  not  to 
show  a  danger  so  obvious  as  to  make  immaterial  the  failure  to  instruct  or  warn 
a  minor  employee  in  regard  to  the  danger  from  its  use. 

6. — ^Requested  Instmetlon — Definition. 

The  refusal  of  a  requested  charge  defining  negligence  was  not  error  where 
same  was  sufficiently  and  correctly  defined  by  the  charge  given. 

7. — ^Argnment  of  ConnseL 

Objectionable  remarks  of  counsel  were  not  ground  for  reversal  where  the 
court  instructed  the  jury  not  to  consider  or  be  influenced  by  them. 

8.— Aeqnefted  Instructions. 

Hefusal  of  requested  charges  applying  the  law  specifically  to  the  facts  of  the 
case  was  not  ground  for  reversal  where  the  law  was  fully  and  affirmatively  applied 
by  the  main  charge  given, 

9.«^iiro]>— 4lnalifioation. 

The  objection  that  a  juror  had  served  more  than  six  days  in  the  District 
Court  within  the  six  months  preceding  the  trial  comes  too  late  after  a  verdict. 

10.— Damages — Personal  Injuries. 

A  recovery  of  damages  in  the  sum  of  $10,000,  for  personal  injuries  involving 
loss  of  right  arm^  held  not  excessive. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  M.  E.  Smith. 

B.  Tf.  Hall,  Marshall  Spoonts  and  Stephens  &  Miller,  for  appellant. 
— ^The  court  should  have  given  to  the  jury  a  peremptory  instruction  to 
find  for  the  defendant,  because  the  uncontradicted  testimony  showed 
that  the  defendant  was  not  guilty  of  negligence  in  using  the  set  screw 
complained  of  in  the  position  in  which  it  was.  Hale  v.  Cheney,  34  N. 
B.,  255;  Keats  v.  National  Heeling  Machine  Co.,  65  Fed., '940-941; 
Goodenow  v.  Walpole  Emery  Mills,  15  N.  E.,  576;  Booney  v.  Sewall 
&  Day  Cordage  Co.,  36  N.  E.,  789. 

And  also  because  the  uncontradicted  testimony  showed  that  the  said 
set  screw  complained  of  and  the  safety  collar  was  not  hidden,  but  open, 
patent  and  obvious  to  any  person  who  made  an  examination,  and  there- 
fore the  plaintiff,  in  entering  the  service  of  the  defendant,  assumed  all 
risk  of  danger  from  said  set  screw.  Russell  v.  Tillotson,  4  N.  E.,  231 ; 
Jones  V.  Galveston,  H.  &  S.  A.  By.  Co.,  11  Texas  Civ.  App.,  39;  Mut- 
ter V.  Lawrence  Mfg.  Co.,  81  N.  E.,  263 ;  Kenney  v.  Hingham  Cord- 
age Co.,  47  K  E.,  117. 

And  also  because  the  uncontradicted  testimony  showed  that  the  in- 
jury suffered  by  the  plaintiff  was  caused  by  his  own  act  in  taking  the 
position  occupied  by  him  at  the  time  of  such  injury.  Illinois  C.  By. 
Co.  v.  Swift,  72  N.  E.,  737;  Carrier  v.  Union  P.  By.  Co.,  59  Pac, 
1075 ;  Atchison,  T.  &  S.  F.  By.  Co.  v.  Tindall,  48  Pac,  13 ;  Union  P. 
By.  Co.  V.  Estes,  16  Pac,  140;  Schoultz  v.  Eckardt  Mfcr.  Co.,  36  So., 
694;  Carriere  v.  McWilliams,  29  So.,  333;  Demers  v.  Marshall,  69  N. 
E.,  454. 
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The  testimoiiy  tending  to  show  that  the  set  screw  in  controversy  had 
been  removed  and  another  set  screw  had  been  put  in  its  place  was  im- 
material because  it  is  an  attempt  to  prove  negligence  oy  something 
which  occurred  after  the  accident  complained  of.  Gulf,  C.  &  S.  F. 
By.  Co.  V.  McGowan,  73  Texas,  355 ;  •Missouri  P.  Ey.  Co.  v.  Hennes- 
sey, 75  Texas,  158;  St.  Louis,  A..&  T.  By.  Co.  v.  Johnston,  78  Texas, 
640 ;  Texaa  T.  By.  Co.  v.  Ayres,  83  Texas,  270 ;  St.  Louis  &  S.  P.  By. 
€o.  V.  George,  85  Texas,  157;  City  of  Dallas  v.  Meyers,  55  S.  W.,  742. 

If  the  set  screw  was  projecting  beyond  the  safety  collar,  then  the 
danger  from  it  was  patent,  apparent  and  obvious,  and  it  was  not  re- 
quired of  defendant  to  give  notice  thereof  or  to  warn  the  plaintiff  of  its 
condition.  Demers  v.  Marshall,  59  N.  E.,  464;  Ford  v.  Pulp  Co.,  52 
N.  E.,  1065;  Demers  v.  Marshall,  52  N.  E.,  1066;  Booney  v.  Sewall 
&  Day  Cordage  Co.,  36  N".  E.,  789;  Keats  v.  National  Heeling  Ma- 
chine Co.,  65  Fed.,  940. 

It  was  error  for  the  court  to  refuse  to  give  a  proper  and  correct 
definition  of  **negligence**  when  requested  so  to  do  by  the  defendant. 
San  Antonio  &  A.  P.  By.  Co.  v.  Safford,  48  S.  W.,  1105;  Southern 
Cotton  Press  Co.  v.  Bradley,  52  Texas,  599 ;  Milligan  v.  Texas  &  N.  0. 
By.  Co.,  27  Texas  Civ.  App.,  600. 

There  is  no  withdrawal  of  the  objectionable  remarks  by  counsel  for 
the  plaintiff.  There  was  no  specific  instruction  by  the  court  that  the 
fact  which  he  stated  or  the  measure  of  damages  which  he  repeatedly 
insinuated  should  not  be  considered.  Their  introduction  into  the  case 
was  error.  The  presumption  always  is  that  error  produces  prejudice. 
It  is  only  when  it  appears  so  clearly  as  to  be  beyond  doubt  that  the 
error  challenged  did  not  prejudice  and  could  not  have  prejudiced  the 
complaining  party  that  the  rule  that  error  without  prejudice  is  no 
ground  for  reversal  is  applicable.  United  States  v.  Gentry,  55  C.  C. 
A.,  658-663,  119  Fed.,  70,  75 ;  Bailroad  Co.  v.  HoUowav,  52  C.  C.  A., 
260,  267,  114  Fed.,  458,  465 ;  Association  v.  Shrvock,  20  C.  C.  A.,  3, 
11 ;  73  Fed.,  774,  781 ;  Bailway  Co.  v.  McClurg,  8  C.  C.  A.,  322,  325, 
326 ;  69  Fed.,  860,  863 ;  Deery  v.  Cray,  5  Wall.,  795,  807,  808 ;  18  L. 
ed.,  653;  Smith  v.  Shoemaker,  17  Wall.,  630,  639,  21  L.  Ed.,  717; 
Moores  v.  Bank,  104  IT.  S.,  625,  630 ;  26  L.  ed.,  870 ;  Gilmer  v.  Hig- 
ley,  110  IT.  S.,  47,  60 ;  3  Sup.  Ct.,  471 ;  28  L.  ed.,  62 ;  Bailroad  Co. 
V.  O'Brien,  119  IT.  S.,  99,  103 ;  7  Sup.  Ct.,  118 ;  30  L.  ed.,  299 ;  Mexia 
▼.  Oliver,  148  IT.  S.,  664,  673;  13  Sup.  Ot,  754;  37  L.  ed.,  602;  Bail- 
road Co.  V.  O'Beilly,  158  IT.  S.,  334,  387 ;  15  Sup.  Ct,  380 ;  39  L.  ed., 
1006;  Peck  v.  Heurich,  167  U.  S.,  624,  629;  17  Sup.  Ct.,  927;  42  L. 
ed.,  302. 

A  juror  who  has  served  six  days  as  a  juror  in  the  District  Court 
within  six  months  prior  to  the  time  he  is  taken  is  disqualified  from 
further  jury  service,  and,  the  disqualification  of  E.  Powell  being  shown, 
the  court  erred  in  overruling  a  motion  for  new  trial  upon  that  ground. 
Bev.  Stats.,  1896,  art.  3139,  subd.  6;  San  Antonio  &  A.  P.  By.  Co.  v. 
Lester,  99  Texas,  214. 

Berry  &  Lucky  and  McLean'  &  CarJoch,  for  appellee. — At  least  the 
testimony  shows  such  a  state  of  facts  upon  the  issue  of  negligence  on 
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defendant's  part,  as  made  it  a  question  for  the  decision  of  the  jury. 
Texas  Mexican  By.  Co.  v.  Higgins,  44  Texas  Civ.  App.,  523;  Bonn  v. 
Galveston,  H.  &  S.  A.  By.  Co.,  82  S.  W.,  809 ;  Mountain  Copper  Co.  v. 
Pierce,  136  Fed.,  150;  Columbia  Box  &  Lumber  Co.  v.  Drown,  156 
Fed.,  459;  Bowling  v.  Allen,  74  Mo.,  13;  s.  e.,  41  Am.  Bep.,  298; 
Homestake  Min.  Co.  v.  FuUerton,  69  Fed.,  923 ;  Pruke  v.  South  Park 
Purn.  Co.,  71  N.  W.,  276 ;  Ingraham  v.  Moore,  27  Pac,  306 ;  4  Thomp- 
son's Commentaries  on  the  Law  of  Negligence,  sees.  4020,  4021,  4022, 
4023. 

Appellant  owed  the  duty  to  appellee  to  use  ordinary  care  to  furnish 
him  with  a  reasonably  safe  place  to  work,  and  owed  him  the  duty  of 
inspecting  and  keeping  the  same  in  a  reasonably  safe  condition;  appel- 
lee owed  the  duty  of  using  ordinary  care  in  protecting  himself  against 
dangerous  appliances,  but  owed  no  duty  of  examination  for  the  pur- 
pose of  discovering  defective  or  dangerous  appliances  in  the  machinery 
with  which  he  was  called  upon  to  work.  The  court  correctly  charged 
the  law  of  assumed  risk  applicable  to  the  facts  of  this  case.  Bonnet  v. 
Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas,  72;  Missouri,  K.  &  T.  By. 
Co.  v.  Hannig,  91  Texas,  347;  Peck  v.  Peck,  99  Texas,  10;  Smith  v. 
Buffalo  Oil  Co.,  41  Texas  Civ.  App.,  267 ;  San  Antonio  &  A.  P.  By.  Co. 
V.  Engelhom,  24  Texas  Civ.  App.,  324 ;  Texas  &  K  0.  By.  Co.  v.  Single, 
91  Texas,  287;  Galveston  Oil  Co.  v.  Thompson,  76  Texas,  237;  Bow- 
man V.  Texas  Brewing  Co.,  17  Texas  Civ.  App.,  446  5  St.  Louis  S.  W. 
By.  Co.  V.  Smith,  30  Texas  Civ.  App.,  336;  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Moore,  28  Texas  Civ.  App.,  603;  1  Shearman  &  Bedfield  on  ISegli' 
gence,  4th  ed.,  sec.  186. 

The  '^uncontradicted  testimony**  did  not  show  that  the  injury  suf- 
fered by  plaintiff  was  caused  by  his  own  act  in  taking  the  position  oc- 
cupied by  him  at  the  time  of  such  injury,  and  the  court  correctly  re- 
fused to  charge  the  juiy  peremptorily  to  find  for  the  defendant  on 
this  issue.  See  authorities  cited  above,  and  also  the  following:  Gre^i- 
raie  Oil  &  Cotton  Co.  v.  Harkey,  20  Texas  Civ.  App.,  225;  Texas 
Mexican  By.  Co.  r.  Higgins,  44  Texas  Civ.  App.,  523;  Galveston  Oil 
Co.  V.  Thompson,  76  Texas,  237;  Ind.  Lumber  Co.  v.  Bivens,  47  Texas 
Civ.  App.,  396. 

We  submit  the  following  authorities,  which  are  applicable  to  all  the 
objections  urged  by  the  coimsel  for  appellant  to  the  remarks  of  counsel 
for  appellee.  San  Antonio  Traction  Co.  v.  Parks,  97  S.  W.,  510;  In- 
ternational &  G.  K  By.  Co.  V.  AUeman,  115  S.  W.,  74;  St.  IjouIs  S. 
F.  &  T.  By.  Co.  V.  Knowles,  44  Texas  Civ.  App.,  176 ;  44  Texas  Civ. 
App.,  75  and  643;  De  La  Verne  Befrigerator  Co.  v.  Stahl,  24  Texas 
Civ.  App.,  471;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Smith,  24  Texas 
Civ.  App.,  127;  Brown  v.  Perez,  89  Texas,  282;  Heidenheimer  v. 
Thomas,  63  Texas,  287. 

The  objection  to  a  juror  on  the  ground  of  disqualification  can  not  be 
heard  when  made  for  the  first  time  after  verdict.  Schuster  v.  La 
lionde,  57  Texas,  29;  Newman  v.  Dodson,  61  Texas,  96;  International 
&  G.  N.  By.  Co.  V.  Woodward,  26  Texas  Civ.  App.,  389:  Moore  v. 
Woodson,  44  Texas  Civ.  App.,  503 ;  Bice  v.  Dewberry,  93  S.  W.,  715 ; 
Walker  v.  State,  99  S.  W.,  366. 
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LEVY,  AssooiATs  Justice. — Appellee,  a  minor  suing  by  next 
friend,  suffered  the  loss  of  an  arm  while  in  the  service  of  appellant  in 
the  Vernon  Cotton  Oil  Mill,  and  in  his  petition  claims  that  his  injury 
was  the  result  of  the  negligence  of  the  appellant  in  failing  to  provide 
him  a  reasonably  safe  place  in  which  to  work,  and  in  permitting  a  set 
screw  resting  in  the  collar  that  surrounded  the  line-shaft  and  near  the 
coupling  to  project  outwardly  and  beyond  the  surface  or  face  of  said 
collar  and  line-shaft.  The  appellant  answered  by  general  denial,  con- 
tributory negligence  and  assumed  risk.  The  case  was  tried  to  a  jury, 
and  in  accordance  with  their  verdict  a  judgment  was  rendered  in  favor 
of  appellee. 

The  seed  house  of  the  Vernon  Cotton  Oil  Mill  was  a  building  about 
50  by  300  feet  in  size.  The  machinery  therein  was  in  the  east  end  of 
the  building,  and  consisted  of  a  system  of  conveyors,  cleaning  machin- 
ery, reels,  etc.  The  power  for  the  operation  of  the  machinery  in  the 
seed  house  was  conveyed  from  the  engine  to  the  seed  house  by  a  line- 
shaft  and  belting  about  300  feet  long.  This  line-shaft  did  not  extend 
through  the  full  length  of  the  seed  house,  but  to  about  25  to  30  feet 
from  the  east  end  of  the  same.  It  hung  on  bearings  to  upright  posts, 
which  were  about  30  feet  high  and  placed  on  the  floor  on  a  good  foun- 
dation and  extended  up  to  within  about  five  or  six  feet  of  the  top  of 
the  seed  house.  The  bearings  on  which  the  line-shaft  ran  were  on  the 
north  side  of  the  posts,  which  were  about  ten  feet  apart,  and  there 
were  three  pulleys  between  the  said  posts  and  the  line-shaft.  The  line- 
shaft  had  a  collar  on  its  west  end  2  7-16  inches  in  diameter,  whose 
office  it  is  to  keep  out  the  end  play  of  the  shaft — ^that  is,  from  working 
east  and  west — ^and  this  collar  was  attached  to  the  line-shaft  by  means 
of  a  set  screw  running  through  the  center  of  the  collar.  It  is  conclu- 
sively shown  that  thir  set  screw  which  so  fastened  the  collar  near  the 
west  end  of  the  shaft  and  against  the  bearing  was  longer  than  was 
necessary  and  projected  out  of  the  collar  1%  inches.  The  line-shaft 
was  from  about  14  to  16  feet  from  the  floor  of  the  seed  room.  Some 
3^  feet  below  the  line-shaft  and  on  the  south  side  of  the  upright 
poets  to  the  north  side  of  which  the  line-shaft  was  fastened  by  bearings, 
was  a  board  two  inches  thick  and  ten  inches  wide  for  the  employes  to 
stand  on  while  putting  belts  on  the  pulleys  of  the  line-shaft  and  oiling 
the  bearings  of  said  line-shaft,  and  that  board  was  supported  by  two 
horizontal  pieces  which  were  fastened  to  the  upright  posts  and  braced. 
On  the  same  side  of  the  upright  posts  there  was  a  2-by-6  board  ex- 
tending between  the  two  posts  and  fastened  to  them,  and  on  the  south 
side  of  them  and  some  two  or  three  feet  above  the  line-shaft,  for  the  em- 
ployes to  hold  to  while  engaged  in  putting  belts  upon  the  pulleys  of 
the  line-shaft.  Appellee  was  twenty  years  of  age  and  had  been  at 
work  in  the  seed  house  about  three  days  before  the  injury,  and  before 
entering  the  service  of  appellant  had  had  about  ten  days*  experience  in 
working  in  the  seed  house  of  a  cotton  oil  mill  at  the  same  kind  of 
work.  The  injury  is  shown  to  have  occurred  in  substantially  the  fol- 
lowing manner:  Appellee  and  Robert  Coon  had  picked  the  lint  cot- 
ton off  of  the  reel  in  the  seed  house,  and  then  appellee,  as  was  his  duty, 
went  back  on  the  platform  that  ran  along  by  the  line-shaft  to  put  on 
the  reel  belt,  while  Coon  staid  down  on  the  floor  to  hold  on  the  shaker 
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belt,  which,  without  his  holding  it  on,  would  come  off  every  time  the 
reel  was  started.  The  belt  was  on  the  left  side  o£  the  pulley,  and  ap- 
pellee turned  himself  towards  the  pulley,  with  his  left  side  towards  the 
shaft,  supporting  himself  on  the  platform,  and  his  right  hand  holding 
the  support  above  him  provided  for  the  purpose,  and  with  his  left 
hand  laid  the  belt  upon  the  pulley;  and  then,  laying  the  palm  of  his 
left  hand  against  the  belt,  attempted  to  give  the  belt  a  tilt,  and  as  he 
did  so  the  set  screw,  which  was  somewhere  between  two  and  four  feet 
from  the  pulley  and  hip-high  to  him,  caught  his  clothing  about  his  hip 
on  the  left  side  and  carried  him  around  the  shafting,  tearing  off  his 
clothing,  and  his  left  arm  was  caught  in  the  pulley  and  was  clipped 
off,  and  he  fell  to  the  floor,  a  distance  of  about  seventeen  feet  The 
evidence  as  to  whether  appellee  had  his  suspender  down  at  the  time  of 
his  injury  is  in  conflict.  Appellee  says  he  did  not  have  his  suspender 
down,  but  properly  adjusted  over  his  shoulder.  Appellee  testified,  in 
effect,  that  he  did  not  know  nor  had  his  attention  ever  been  directed 
to  the  fact  that  there  was  a  projecting  set  screw  in  the  collar  around 
the  shafting,  and  that  he  had  had  very  little  opportunity  to  see  it  be- 
cause of  the  short  time  of  three  days  he  had  been  at  work  and  the  fact 
that  the  end  of  the  shaft  was  fifteen  feet  above  the  floor  of  the  seed 
room,  and  at  times  when  he  had  occasion  to  be  up  near  the  place 
where  the  set  screw  was  the  machinery  was  running,  and  the  shaft, 
collar  and  set  screw  were  at  the  time  revolving  at  a  speed  of  240  revo- 
lutions to  the  minute.  The  verdict  of  the  jury  involves  a  finding  in 
favor  of  the  appellee  on  all  the  issues  in  the  case,  and  in  deference  to 
the  verdict  of  the  jury,  which  we  think  is  sustained  by  the  evidence 
we  conclude  that  the  appellant  was  guilty  of  negligence  as  claimed  in 
the  petition,  and  that  the  appellee  was  not  guilty  of  contributory  neg- 
ligence, and  that  he  did  not  know  nor  in  the  circumstances  could  he 
have  reasonably  seen  that  the  set  screw  projected  over  the  rim  of  the 
collar  of  the  line-shaft,  and  that  the  amount  of  damages  awarded  by 
the  verdict  is  sustained  by  the  evidence. 

After  stating  the  case. — ^By  the  first  assignment  of  error  it  is  con- 
tended that  the  court  erred  in  refusing  to  give  a  peremptory  instruc- 
tion to  the  jury  to  find  for  appellant.  We  do  not  think  there  was  er- 
ror. It  was  properly  a  question,  we  think,  for  the  decision  of  the 
jury,  in  all  the  circumstances  of  the  case,  as  to  whether  appellant  was 
guilty  of  negligence  in  permitting  the  set  screw  which  caused  appellee's 
injury,  to  project  above  the  collar  in  which  it  was  inserted.  Bonn  v. 
Galveston,  H.  &  S.  A.  Ey.  Co.,  82  S.  W.,  809;  Mountain  Copper  Co. 
V.  Pierce,  136  Fed.,  150;  Columbia  Box  &  Lumber  Co.  v.  Drown,  156 
Fed.,  459 ;  Pruke  v.  South  Park  Furniture  Co.,  71  N".  W.,  276 ;  In- 
graham  v.  Moore,  27  Pac,  306.  See  4  Thompson  Commentaries  on 
Neg.,  sees.  4020,  4022.  We  do  not  think  that  it  could  be  held  in  the 
case  that  appellee  was  precluded  from  a  recovery  because  he  assumed 
the  risk  of  danger  from  the  set  screw.  The  undisputed  evidence  shows 
that  he  had  no  knowledge  of  the  projecting  set  screw,  and  had  had 
very  little  opportunity  to  see  it.  He  had  been  at  work  in  the  seed 
house  only  three  days  prior  to  the  injury.  The  set-screw  was  near 
the  end  of  the  shaft  ana  fifteen  feet  above  the  floor  of  the  seed  roomj 
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and  at  the  times  when  appellee  had  occasion  to  be  np  near  the  place 
where  the  set  screw  was  the  machinery  was  running,  and  the  shaft, 
collar  and  set  screw  were  revolving  at  a  speed  of  240  revolutions  to 
the  minute,  which  rendered  it  difficult  for  him  to  have  become  aware 
of  the  fact  that  the  set  screw  projected  out  above  the  surface  of  the 
collar.  Several  witnesses  testified  that  while  the  line-shaft  was  re- 
volving at  its  usual  speed  a  person  looking  at  it  could  not  distinguish 
that  it  was  a  set  screw.  It  was  uncontroverted  that  no  warning  or  in- 
struction was  given  the  appellee  about  the  set-screw.  It  was  shown  by 
several  competent  witnesses  that  it  was  xmusual  for  the  set  screw  to 
project  from  one  to  two  inches  above  the  collar.  The  servant  has  the 
right  to  rely  upon  the  assumption  that  the  machinery  with  which  he 
is  called  upon  to  work  is  reasonably  safe.  He  does  not  assume  the  risks 
arising  from  the  failure  of  the  master  to  do  his  duty,  imless  he  knows 
of  the  failure  and  the  attendant  risks,  or  in  the  ordinary  discharge  of 
his  own  duty  must  necessarily  have  acquired  the  knowledge.  Mis- 
souri, K.  &  T.  Ey.  Co.  v.  Hannig,  91  Texas,  347;  Peck  v.  Peck,  99 
Texas,  10 ;  Texas  &  N.  0.  By.  Co.  v.  Single,  91  Texas,  287 ;  Galveston 
Oil  Co.  V.  Thompson,  76  Texas,  237.  As  to  whether  or  not  the  man- 
ner in  which  appellee  undertook  to  put  the  belt  on  the  pulley  was  more 
dangerous  than  another  way  that  the  same  work  might  have  been  done 
is  a  controverted  question  between  the  witnesses  who  testified  in  the 
case.  We  do  not  think  it  could  be  held  as  a  matter  of  law  that  appel- 
lee was  guilty  of  contributory  negligence,  under  all  the  facts  and  cir- 
cumstances of  the  case.  Missouri,  K.  &  T.  Ey.  Co.  v.  Keefe,  37  Texas 
Civ.  App.,  688;  St.  Louis  &  S.  F.  By.  Co.  v.  Vestal,  38  Texas  Civ. 
App.,  554,  86  S.  W.,  790 ;  Greenville  Oil  &  C.  Co.  v.  Harkey,  20  Texas 
Civ.  App.,  225,  48  S.  W.,  1005;  Industrial  Lumber  Co.  v.  Bivens,  47 
Texas  Civ.  App.,  396,  105  S.  W.,  831;  Smith  v.  BuflEalo  Oil  Co.,  41 
Texas  Civ.  App.,  267. 

The  only  purpose  of  the  evidence  complained  of  in  the  second  as- 
signment being  to  ascertain  whether  or  not  the  set  screw  could  be  pro- 
duced in  court,  and  not  offered  or  insisted  upon  to  show  that  the  set 
screw  had  been  removed  after  the  injury,  there  was  no  error,  and  the 
assignment  is  overruled. 

It  was  permissible  for  appellee  to  show  his  knowledge  or  means  of 
knowledge  of  the  existence  and  presence  of  the  set  screw,  and  the  third 
assignment  is  overruled. 

Assignments  4,  5,  5a,  5b  and  6c  are  overruled.  The  evidence  which 
counsel  commented  on  was  properly  admitted  in  the  case  in  the  first 
instance.  The  court  failing  to  submit  to  the  jury  any  issue  of  negli- 
gence as  to  the  running-board,  which  was  plead,  the  objections  urged 
were  entirely  removed. 

The  petition  alleged  that  appellee  was  a  minor  and  inexperienced 
in  the  work  about  an  oil  mill,  and  that  appellant  was  so  informed  prior 
to  the  injury,  and  failed  to  instruct  him  how  to  do  the  work.  His 
evidence  tended  to  show  these  allegations.  His  evidence  was  to  the  ef- 
fect that  previous  to  the  injury  he  did  not  see  the  set  screw,  and  had 
occasion  to  be  near  it  only  once  or  twice  during  the  time  that  he  had 
been  working,  which  was  three  days,  and  then  the  machinery  was  in 
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continual  rapid  revolution.     The  sixth  and  seventh  assignments  are 
therefore  overruled. 

We  do  not  think  there  was  reversible  error  shown  in  assignments 
eighty  nine,  ten,  twelve,  thirteen  and  fourteen.  We  think  the  court 
fully  and  correctly  instructed  the  jury  as  to  what  would  constitute  neg- 
ligence in  the  case,  and  the  eleventh  assignment  is  overruled.  Assign- 
ments fifteen,  sixteen,  seventeen,  eighten,  nineteen,  twenty,  twenty-one 
and  twenty-two  relate  to  objections  made  to  the  argument  of  counsel 
in  the  case.  We  are  not  prepared  to  hold  that  the  remarks  of  counsel 
complained  of  were  of  that  character  and  kind  as  to  require  or  warrant 
a  reversal  of  the  case.  The  court  especially  instructed  the  jury  in  his 
main  charge  not  to  consider  or  be  influenced  by  certain  statements 
made  by  counsel. 

The  twenly-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty- 
seventh,  twenty-eighth  and  twenty-ninth  assignments  relate  to  the  re- 
fusal of  the  court  to  give  special  charges.  We  have  considered  all 
these  assignments,  and  think  they  should  be  overruled.  The  main 
charge  of  the  court  correctly,  fully  and  a£Srmatively  applied  the  law 
applicable  to  the  facts  of  the  case. 

The  thirtieth  and  thirty-first  assignments  relate  to  the  disqualifica- 
tion of  a  juror.  The  objection  that  the  juror  had  served  more  than 
six  days  in  the  District  Court  within  the  six  months  preceding  the 
trial  comes  too  late  after  verdict.  Schuster  v.  La  Londe,  57  Texas, 
86;  Newman  v.  Dodson^  61  Texas,  at  p.  96;  Bice  y.  Dewberry,  93 
S.  W.,  715. 

The  thirty-second  assignment  claims  that  the  verdict  is  excessive. 
Considering  the  age  and  the  injury  and  suffering  of  appellee  in  the 
case,  we  do  not  feel  warranted  in  holding  that  the  verdict  is  excessive. 
See  Galveston,  H.  &  H.  By.  Co.  v.  Bohan,  47  S.  W.,  1050. 

The  case  was  ordered  affirmed. 

'Affirmed^ 

Writ  of  error  refused. 


International  &  Great  Northern  Bailway  Company  v.  Mosb 

Williams. 

Decided  April  8,  1909. 

1. — Cairien  of  Passengen. 

Evidence  considered  and  held  to  Bupport  a  recovery  for  wrongfuHy  requiring 
a  passenger  to  leave  the  train. 

2. — ^Damages — ^Eemittltnr. 

Error  in  submitting  the  issue  of  plaintififs  damage  by  loss  of  time  held 
cured  by  remittitur. 

8.—- Same. 

A  recoveiy  of  $200  as  damages  for  wrongfully  requiring  a  passenger  to 
leave  train,  resulting  only  in  a  delay  of  a  few  hours  with  no  special  inconvenience, 
held  excessive,  and  a  remittitur  of  $100  required. 

Appeal  from  the  District  Court  of  Tarrant  County.    Tried  below  be- 
fore Hon.  Mike  E.  Smith. 
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Spoonis,  Thompson  £  Barwise,  for  appellant. 

Parker  £  Parlcer  and  McCart,  Bowlin  &  McCart,  for  appellee. 

HODGES,  Associate  Justice. — ^This  action  was  instituted  by  the 
appellee,  Mose  Williams,  against  the  appellant  to  recover  damages 
claimed  by  him  as  having  resulted  from  his  wife^s  being  ejected  from 
one  of  the  appellant's  trains.  It  appears  from  Williams*  testimony 
that  he  had  carried  his  wife  and  child  to  the  appellant's  depot  in  Fort 
Worth  and  there  procured  tickets  for  them  to  be  carried  over  the  ap- 
pellant's line  to  Calvert.  He  gave  his  wife  the  ticket  for  the  child, 
and  she  and  the  child  boarded  the  train,  but  he  reserved  her  ticket  for 
the  purpose  of  having  her  baggage  checked.  He  claims  that  he  went 
promptly  to  the  baggage  room  for  that  purpose,  but  through  the  neg- 
ligence of  the  baggage  agent  did  not  procure  a  check  for  her  trunk 
until  after  the  train  had  left;  that  by  reason  of  the  conduct  of  the 
baggageman  in  negligently  delaying  the  checking  of  the  trimk,  he  did 
not  have  the  opportunity  to  give  his  wife  her  ticket.  He  further  testi- 
fied that  immediately  after  the  train  left  he  notified  the  ticket  agent 
of  the  situation  and  requested  him  to  telegraph  to  the  next  station 
notifying  the  conductor  of  the  reasoii  why  his  wife  did  not  have  her 
ticket;  fiiat  the  ticket  agent  agreed  to  do  so,  but  negligently  failed  to 
send  any  such  message;  that  if  any  was  sent  it  was  too  late  to  reach 
the  agent  at  the  next  station,  which  was  ten  miles  distant,  until  after 
the  train  had  passed  and  his  wife  had  been  ejected. 

The  wife  testified  that  when  the  conductor  came  through  taking  up 
tickets  she  told  him  the  situation  and  requested  that  she  be  carried  as 
far  on  her  trip  as  her  money,  amounting  to  $3.70,  would  pay  for;  that 
she  also  requested  the  conductor  not  to  put  her  off  at  Everman,  the 
next  station,  because  of  the  fact  that  she  understood  negroes  were  not 
permitted  to  stop  there,  and  that  by  going  to  the  station  beyond  Ever- 
man she  could  meet  friends  of  her  own  race.  She  claims  that  the  con- 
ductor gave  her  no  definite  answer  as  to  what  he  would  do,  but  when 
they  reached  Everman  he  told  her  to  get  off,  which  she  did,  and  re- 
mained in  the  depot  at  that  place  until  11 :10,  when  she  returned  on 
the  next  train  to  Port  Worth,  where  she  was  again  met  by  her  hus- 
band. 

It  is  agreed  by  the  parties  that  the  telegram  containing  the  infor- 
mation requested  by  the  plaintiff  in  this  suit  was  sent,  but  was  not 
delivered  to  the  agent  at  Everman  on  account  of  a  failure  to  get  in 
communication  with  him.  It  was,  however,  delivered  to  the  conductor 
at  the  next  station  beyond  Everman,  but  after  plaintiff's  wife  had  been 
compelled  to  leave  the  train.  The  testimony  as  to  the  negligence  of 
the  baggageman  in  checking  the  trunk,  and  of  the  ticket  agent  as  to 
sending  l£e  telegraphic  notification  to  the  conductor,  is  conflicting; 
but  the  jury  having  found  for  the  appellee,  those  issues  were  resolved 
in  his  favor. 

The  appellee  sued  for  $10,000  damages  for  the  annoyance  and  hu- 
miliation suffered  by  his  wife  in  being  compelled  to  leave  the  train, 
and  for  $25  for  his  own  loss  of  time.    The  jury  returned  a  verdict  for 
Vol.  LV  Civil— 12. 
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$350  damages.  On  a  motion  for  a  new  trial  the  court  required  the 
appellee,  as  a  condition  for  overruling  that  motion,  to  remit  $150  of 
the  amount  recovered.    This  was  done  and  the  motion  overruled. 

Error  is  here  assigned  because  the  court  submitted  the  issue  of  loss 
of  time  by  the  appellee,  in  the  absence  of  any  proof  of  the  value  and 
amount  of  time  lost.  This  error,  if  any,  we  think,  was  cured  by  the 
remittitur  required  by  the  trial  court. 

It  is  also  contended  that  the  verdict  is  still  excessive,  even  after  the 
remittitur  in  the  court  below.  We  think  this  contention  is  correct. 
The  evidence  does  not  show  that  appellee's  wife  received  any  harsh 
treatment  or  was.  subjected  to  any  special  annoyance  or  injury  in  being 
compelled  to  leave  the  train  at  Everman.  The  conductor  merely  told 
her  that  this  was  the  place  for  her  to  get  off.  It  is  true  she  says  that 
the  child  with  her  was  sick ;  that  she  had  to  carry  it  in  her  arms ;  but 
she  testifies  to  no  facts  showing  that  any  situation  existed  which  sub- 
jected her  to  any  annoyances  other  than  that  which  would  naturally 
result  from  having  to  wait  at  the  station.  It  was  in  the  daytime,  and 
she  was  only  required  to  remain  at  Everman  about  four  hours.  She 
was  carried  back  to  Fort  Worth  without  any  extra  charge  for  railroad 
fare,  the  conductor  of  that  train  having  been  notified  of  her  situation 
and  requested  to  permit  her  to  return  without  collecting  any  fare.  We 
think  a  judgment  for  $100  would  be  ample  to  compensate  the  appellee 
for  all  the  damages  sustained. 

The  remaining  assignment  of  error  is  without  merit. 

The  judgment  of  the  District  Court  will  be  reversed  and  the  cause 
remanded,  unless  the  appellee  shall  within  twenty  days  from  this  date 
file  in  this  court  a  remittitur  remitting  $100  of  the  amount  adjudged 
in  his  favor  upon  the  final  disposition  of  the  case  in  the  trial  court. 

Affirmed  on  remittitur. 


P.  C.  Maricle  v.  McAlister  Fuel  Company. 

Decided  April  10,  1909. 

1. — ^Appeal — ^Defective  Brief. 

A  Court  of  Civil  Appeals  is  not  required  to  consider  an  assignment  of  error 
based  upon  the  admission  in  evidence  of  certain  bills  of  lading,  when  the 
statement  under  the  assignment  does  not  contain  either  the  bills  of  lading  or 
the  bill  of  exception  to  their  introduction  in  evidence,  nor  a  reference  to  the 
pages  of  the  transcript  where  those  documents  might  be  found. 

2. — Same— Bill  of  Exception  to  Evidence. 

A  bill  of  exception  to  the  admission  in  evidence  of  a  bill  of  lading  on 
the  ground  that  there  was  no  proof  of  its  execution,  should  show  that  there  was 
in  fact  no  such  proof.    A  mere  objection  on  that  ground  is  not  sufficient. 

S.'^Saxne* 

Objections  to  evidence  will  be  confined  to  the  particular  objections  shown 
hj  the  bill  of  exception. 

4.— Evidence— Bill  of  lading. 

The  fact  that  it  appeared  upon  the  face  of  a  bill  of  lading  that  it  was 
made  "subject  to  correction"  would  not  affect  its  competency  as  evidence  when 
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there  was  no  evidence  that  a  correction  had  been  made  or  that  ground  therefor 
existed. 


5. — ^Trlal — Charge — ^Practice. 

It  is  not  error  for  the  trial  court  to  fail  to  submit  a  ground  of  defence  which 
the  evidence  does  not  present. 

Error  from  the  District  Court  of  Wichita  County.  Tried  below  be- 
fore HoiL  A,  H.  Carrigan, 

L,  n.  Mathis,  for  plaintiff  in  error. 

J.  r.  Montgomery,  for  defendant  in  error. 

COXXER,  Chief  Justice. — The  McAlister  .Fuel  Company,  on  the 
13th  day  of  October,  1905,  sued  P.  C.  Maricle  in  the  District  Court 
of  Wichita  County,  alleging  that  it  had  shipped  and  tendered  to  said 
Maricle  at  Wichita  Falls  nine  cars  of  Wilburton  coal  ordered  by  him, 
worth  nine  hundred  and  nine  dollars;  that  Maricle  had  refused  to  re- 
ceive and  pay  for  the  coal,  which  necessitated  a  disposition  thereof  by 
the  fuel  company,  which  it  did,  realizing  therefrom  the  net  sum  of 
seventy  dollars.  For  the  difference,  eight  hundred  and  thirty-nine 
dollars,  the  fuel  company  sued.  The  defendant,  Maricle,  answered  by 
a  general  denial,  and  the  trial  before  a  jury  resulted  in  a  verdict  for 
tlie  fuel  company  for  the  full  amount  sued  for. 

In  the  first  assignment  objection  is  made  to  the  introduction  in  evi- 
dence of  *^nine  bills  of  lading  and  waybills  purporting  to  have  been  exe- 
cuted and  delivered  to  the  plaintiff  by  the  railway  company  in  the  In- 
dian Territory,^'  on  the  ground,  among  other  things,  that  "no  proof 
was  offered  tending  to  show  that  they  were  executed  by  the  parties  pre- 
tending to  have  executed  them.^'  It  seems  diflBcult  to  avoid  the  force 
of  defendant  in  error's  objections  to  this  assignment.  Neither  the  bills 
of  lading  objected  to,  nor  the  bill  of  exception  taken  to  their  introduc- 
tion, is  set  out  in  the  statement  given  in  support  of  the  assignment; 
nor  is  reference  to  the  pages  of  the  transcript  made  to  enable  this  court 
to  readily  examine  the  bills  of  lading  and  bill  of  exceptions.  We  have, 
however,  taken  the  pains  to  search  the  record  for  the  bill  of  exceptions 
and  find  therein  only  what  purports  to  be  the  substance  of  the  bills  of 
lading,  but  no  statement  in  verification  of  the  objection  that  there  was 
no  proof  of  their  execution.  The  mere  objection  on  this  ground  is  in- 
sufficient.    (Terrell  v.  McCown,  91  Texas,  231.) 

The  further  objection  we  find  in  the  bill,  that  so  far  as  those  bills 
of  lading  were  sought  to  be  introduced  as  tending  to  show  the  quality 
or  the  weight  of  the  coal  shipped  in  said  cars,  that  it  appeared  upon 
the  face  of  said  bills  of  lading  that  those  matters  were  *^subject  to  cor- 
rection, and  that  therefore  the  defendant  was  not  bound  thereby  even 
if  proof  of  the  execution  thereof  had  been  shown.*'  The  bill  must  be 
limited  to  the  particular  objection  made.  See  Minor  v.  Powers,  38  S. 
W.,  400.  So  limited,  we  see  nothing  prejudicial  in  the  admission  of 
the  bills  of  lading.  Merely  because  they  were  made  '^subject  to  cor- 
rection" can  not  be  material  when  nothing  in  the  evidence  is  pointed 
out  tending  to  show  that  there  bad  been  ^  a  correction  or  that  ground 
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therefor  existed.  The  recitations  relating  to  the  quality  and  weight  of 
the  coal  were^  as  to  plaintiff  in  error^  as  suggested  in  his  brief^  no  doubt 
hearsay,  but  this  objection  does  not  appear  from  the  bill  of  exceptions 
to  have  been  made  at  tl^  time.  Had  it  been  done,  for  aught^  that  we 
can  say,  defendant  in  error  might  have  answered  it  by  indisputable 
proof.  Indeed,  nothing  in  the  statement  under  the  assignment  indi- 
cates that  there  was  any  dispute  as  to  either  the  quality  or  weight  of 
the  coaL  So  thai  on  'the  whole  we  think  the  assignment  of  error  must 
be  held  to  be  of  no  avail. 

Under  the  second  and  fourth,  and  the  third  and  fifth  assignments  of 
error,  the  court's  charge  is  attacked  on  the  ground  that  thereby  plain- 
tifiE  in  error's  defenses  were  improperly  limited.  His  only  defense 
pleaded  was  a  general  denial,  but  the  court  charged  the  jury  to  the  ef- 
fect that  if  they  found  that  the  coal  shipped  to  Wichihi  Falls  on  his 
order  was  not  "Wilburton*'  coal,  or  had  not  been  transported  and  de- 
livered at  Wichita  Falls  within  a  reasonable  time,  they  would  find  for 
defendant,  ^'provided  defendant  refused  to  accept  said  coal''  on  such 
grounds.  It  is  said  in  the  statements  in  aid  of  these  assignments  that 
*^Maricle  himself  had  testified  that  when  he  refused  to  accept  the  coal 
he  had  not  even  seen  the  bills  of  lading  and  did  not  know  that  the 
coal  had  not  been  shipped  from  the  mine  at  Wilburton,"  and  that  "the 
testimony  of  the  plaintifiPs  witness,  Hightower,  tended  to  show  that 
Maricle  did  not  give  any  reason  at  all  for  refusing  to  receive  the  coal, 
except  that  he  was  overstocked  with  coal."  It  is  doubtless  true,  as  in- 
sisted, that  plaintiff  in  error  could  not  be  deprived  of  any  just  de- 
fense he  had  on  the  ground  merely  that  he  failed  to  base  his  refusal  to 
receive  the  coal  on  such  defense,  but  we  find  nothing  in  the  statement 
referred  to  which  shows  that  the  evidence  raised  the  issues  of  the  spe- 
cial defenses  mentioned  and  submitted.  We  can  not,  therefore,  say 
that  there  was  prejudicial  error  in  the  charges  complained  of. 

The  remaining  assignment  is  to  the  effect  that  the  verdict  of  the 
jury  is  *Vholly  unsupported  by  and  is  against  the  great  weight  of  the 
evidence,"  in  that:  "First,  there  was  not  proper  or  suflScient  evidence 
introduced  upon  which  the  jury  could  ascertain  the  quantity  of  coal 
shipped  by  plaintiff  to  defendant;  second,  the  weight  of  the  testimony 
supported  the  contention  of  the  defendant  that  the  coal  was  not  ship- 
ped to  him  by  plaintiff  within  a  reasonable  time  after  the  plaintiff  had 
received  his  orders;  third,  the  weight  of  the  evidence  supported  de- 
fendant's contention  that  six  cars  of  said  coal  was  not  Wilburton  coal, 
as  defendant  had  ordered."  The  evidence  relating  to  the  first  and  sec- 
ond objections  above  quoted  is  not  pointed  out  and  the  testimony  re- 
lating to  the  third  seems  almost  undisputed  to  the  effect  that  the 
TTnited  States  Geological  Survey  places  coal  in  the  Indian  Territory 
in  two  classes,  one  Iniown  as  the  McAlister  vein  and  the  other  as  the 
Wilburton  vein,  and  that  all  coal  mined  from  the  Wilburton  vein  is 
known  commercially  as  ^TV^ilburton"  coal,  and  that  all  coal  shipped 
Maricle  was  mined  from  this  Wilburton  vein.  That  such  classification 
was  unknown  to  plaintiff  in  error  or  unknown  in  Wichita  Falls  can 
avail  him  nothing  in  view  of  the  practically  undisputed  fact  that  he 
ordered  Wilburton  coal  and  was  tendered  coal  of  that  class  as  e^b- 
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lislied  by  the  tcBtimony  of  many  witnesses  of  large  experience  from 
many  different  portions  of  the  country. 

We  conclude  that  the  judgment  must  be  affirmed^  and  it  is  so  or- 
dered. 

Affirmed. 


Charlie  Gabbaet  v.  J.  J.  Johnbok. 

Decided  April  10,  1909. 

L^ldhool  Slstriott— Clianire  of  Lines — Statute  Construed. 

The  purpose  of  the  statute  (article  3938,  Kev.  Stats,  as  amended  by  Act 
1899,  Gen.  Laws  1899,  p.  321)  was  to  prevent  disturbance  of  existing  conditions 
in  a  school  district  when  once  lawfully  brought  about,  and  in  this  respect 
there  is  no  difference  between  a  school  district  after  a  lawful  addition  of  territory 
has  been  made  as  provided  in  said  article  and  a  district  as  originally  formeo. 
The  policy  of  nondisturbance  applies  in  the  one  case  as  well  as  the  other. 


After  the  boundaries  of  a  school  district  have  been  legally  enlarged  upon 
petition  of  persons  affected  by  the  change,  the  Commissioners  Court  has  no 
authority  on  its  own  motion  to  restore  the  lines  to  their  original  position,  nor 
can  the  fact  that  the  people  in  the  added  territory  acquisoed  in  the  last  action 
of  the  court,  make  such  action  valid. 

8. — Same— Contested  Election — Collateral  Attack. 

When  the  power  of  the  Commissioners  Court  has  been  lawfully  exercised  in 
enlarging  the  boundaries  of  a  school  district,  any  irregularity  in  the  proceedings, 
as  for  instance  including  in  the  territory  a  person  who  did  not  petition  therefor, 
could  not  be  available  to  annul  the  action  of  the  court  in  a  collateral  proceeding, 
such  as  a  contest  over  the  office  of  trustee  for  said  school  district. 

Appeal  from  the  District  Court  of  Comanche  County.  Tried  below 
before  Hon.  N.  B.  Idndsey. 

McMillan  &  Reid,  for  appellant. — ^TJnder  the  law  then  in  force  Com- 
missioners' Courts  could  change  the  original  lines  of  school  districts 
only  upon  the  application  of  a  party  or  parties  living  along  such  line, 
and  could  only  make  such  change  as  to  include  the  party  or  parties 
petitioning  therefor  in  the  district  to  which  they  desired  to  be  trans- 
ferred. Acts  of  the  Twenty-sixth  Legislature,  1899,  p.  321;  Supple- 
ment to  Sayles'  Civil  Statutes,  art.  3938. 

Commissioners*  Courts  have  authority  to  rescind  or  repeal  such  of 
their  acts  as  are  in  their  nature  legislative,  and  the  changing  of  dis- 
trict lines  is  a  legislative  act.  Collingsworth  County  v.  Myers,  35  S. 
W.,  414 

Callaway  &  Calloway,  for  appellee.,  . 

CONTNEE,  Chief  Justice. — ^This  is  a  contest  over  the  office  of 
trustee  for  Union  Grove  School  District  number  sixty-three,  of 
Comanche  County.  From  the  facts  found  by  the  trial  court  it  ap- 
pears that  Comanche  County  was  regularly  subdivided  into  school  dis- 
tricts in  accordance  with  section  40,  General  Laws  1895,  page   182 
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(Revised  Statutes,  article  3938) ;  after  which,  on  to  wit,  November  18, 
1904,  the  Commissioners'  Court,  as  authorized  by  the  Acts  of  1899, 
page  321  (article  3938,  Sayles'  Supplement),  upon  the  petition  of 
W.  S.  Stephens  and  seven  others  who  lived  in  adjoining  districts, 
changed  the  line  of  district  number  sixty-three  so  as  to  include  the 
petitioners  therein.  At  the  February  term,  1905,  the  Commissioners' 
Court,  acting  upon  its  own  motion,  passed  an  order  rescinding  the 
former  order  of  November  18,  1904,  restoring  tlie  lines  of  district 
number  sixty-three  to  its  original  boundaries.  During  the  years  1906 
and  1907  the  order  of  the  February  term,  1905,  seems  not  to  have 
been  resisted,  all  persons  living  within  the  territory  added  to  district 
number  sixty-three  by  the  order  of  November  18,  1904,  taking  no  part 
in  the  affairs  of  district  number  sixty-three,  but  voted,  etc.,  within  the 
districts  of  which  they  originally  constituted  a  part.  At  the  regular 
trustee  election  for  school  district  sixty-three  in  April,  1908,  however, 
the  voters  residing  in  the  added  territory  came  into  district  number 
sixty-three  and  voted  at  said  election.  At  tliis  election  appellee  re- 
ceived a  majority  of  all  the  votes  cast,  but  appellant  received  the  ma- 
jority of  the  votes  cast  by  persons  living  within  the  original  bounda- 
ries of  district  number  sixty-three.  The  vital  question  presented  to 
us  for  determination,  therefore,  is  whether  the  order  of  the  Commis- 
sioners* Court  at  its  February  term,  1905,  revoking  its  former  order 
of  November  18,  1904,  was  one  within  the  power  of  the  Commission- 
ers* Court  to  make. 

Eevised  Statutes,  article  3938,  as  amended  by  Act  approved  June 
6,  1899  (General  Laws,  1899,  p.  321),  provides,  so  far  as  necessary  to 
here  set  out,  that :  "It  shall  be'  the  duty  of  the  County  Commissioners' 
Court  of  all  organized  counties  not  already  subdivided  to  subdivide 
their  respective  counties  into  convenient  school  districts  by  the  first 
day  of  June,  1899,  or  as  soon  thereafter  as  practicable,  and  counties 
hereafter  organized  shall  be  subdivided  before  the  beginniug  of  the 
next  ensuing  school  year  (provided,  that  nothing  in  this  article  shall 
be  construed  to  affect  counties  that  have  been  placed  under  the  com- 
munity system).  Said  courts  shall  designate  said  school  districts  by 
numbers;  provided,  that  when  districts  are  once  established  they  shall 
not  be  changed  except  upon  the  following  conditions,  to  wit:  When 
any  patron  or  patrons  of  any  school  district  desire  to  be  transferred  to 
any  adjoining  district  they  shall  make  application  to  the  Commission- 
ers' Court  of  their  county  for  a  change  in  the  district  line,  and  if  it 
shall  appear  to  the  said  court  upon  full  and  complete  evidence  that  the 
desired  change  in  the  district  line  will  divide  the  distance  more  equally 
between  the  two  schools  affected  by  the  change,  and  that  the  patrons 
so  petitioning  live  nearer  by  the  most  practical  road  to  the  school  to 
which  they  desire  to  be  attached  than  to  the  one  from  which  they  seek 
to  be  released;  or  if  it  shall  appear  to  the  said  court  that  there  is  an 
uncontrollable  and  dangerous  obstacle  between  the  houses  of  said  pe- 
titioning patrons  and  the  school  to  which  they  have  heretofore  been 
attached,  and  that  the  school  to  which  they  desire  to  be  attached  is 
more  accessible  than  the  former,  the  said  Commissioners'  Court  may 
change  the  district  line  as  requested,  but  said  change  shall  be  by  unani- 
mous consent  of  all  the  commissioners  elected.     The  Commissioners' 
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Court  ahaJl  also  have  power  to  correct  all  errors  in  school  district 
lines  and  to  complete  said  lines  when  they  are  defective/' 

The  evident  purpose  of  the  Legislature  was  to  prevent  dishirhance 
of  existing  conditions  when  once  lawfuUj  brought  about,  and  in  this 
respect  it  seems  difficult  to  differentiate  between  a  district  as  origin- 
ally formed  and  as  formed  after  the  addition  of  territory  under  the 
statute.  The  policy  of  nondisturbance — of  preserving  and  maintain- 
ing the  gtatu8  quo — would  seem  to  apply  as  well  to  tiie  district  after 
it  has  been  lawfully  enlarged  as  before.  If  this  be  true,  we  think  we 
must  approve  the  trial  court's  conclusion  that  the  order  of  the  Com- 
missioners' Court  at  its  February  term,  1905,  was  void  because  in  di- 
rect contravention  of  the  statute.  There  is  nothing  in  the  record  to 
suggest  that  this  order  was  made  for  the  purpose  of  correcting  any 
error  in  the  district  lines  as  they  had  been  fixed  by  the  order  of  No- 
vember 18,  1904.  Unless  there  was  some  error  or  defect  in  the  lines 
of  the  enlarged  district  the  Commissioners'  Court  was  forbidden  to 
change  the  Imes  save  upon  ^'petition,"  as  provided  in  the  Act.  The 
purpose  of  conferring  the  power  to  change  the  original  lines  was  evi- 
dently to  enable  the  Commissioners'  Court  to  so  adjust  the  lines  as  to 
subserve  the  interest  and  convenience  of  those  situated  on  or  near  the 
lines  of  the  original  districts,  and  when  upon  petition  of  persons  to  be 
affected  the  Commissioners'  Court  so  adjust  the  lines,  we  think  the 
district  is  to  be  thereafter  considered  as  if  thus  originally  established. 

These  conclusions  lead  to  an  affirmance  of  the  judgment,  inasmuch 
we  think  the  acquiescence  on  the  part  of  the  people  in  the  added  terri- 
tory in  the  order  of  February,  1905,  for  the  years  1906  and  1907  can 
not  have  the  effect  to  validate  an  order  otherwise  void.  Nor  do  we  re- 
gard as  of  any  consequence  appellant's  contention  that  in  the  added 
territory  there  lived  one  person  who  did  not  join  in  the  petition  to  be 
added  to  district  number  sixty-three,  particularly  in  view  of  the  nature 
of  this  proceeding.  The  power  of  the  Commissioners'  Court  to  pass 
the  order  of  Nevember  18,  1904,  was  certainly  invoked  by  the  petition 
filed  in  that  court  Jurisdiction  having  been  thus  invoked  and  exer- 
cised, the  irregularity,  ii  it  be  an  irregularity,  of  including  a  person  not 
petitioning  therefor,  is  not  available  in  a  collateral  proceeding,  as  this 
must  be  held  to  be. 

We  conclude  that  the  judgment  must  be  affirmed  upon  the  trial 
court's  conclusions  of  fact  and  of  law,  which  we  adopt. 

Affirmed, 


Texas  &  Pacific  Railway  Company  v.  Shawnee  Cotton  Oil  Com- 
pany ET  AL. 

Decided  April  10,  1909. 

l^-€arriert— Valluro  to  Fnmlsh  Cars — Contract — ^Breach— liability. 

Where  the  carrier  makes  a  contract  with  the  shipper  to  furnish  cars  at  a 
giyen  time  to  transport  cattle,  then  the  fact  that  the  shipment  of  cattle  over 
the  carrier's  line  is  so  great  at  such  time  that  it  does  not  have  cars  sufficient  to 
enable  it  to  furnish  the  cars  contracted  for,  will  constitute  no  defense  to  an 
action  for  breach  of  that  contract. 
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>^-  Sfime    Ctiie  Dittlagnlihed— Caie  Followed. 

Case  distingiiished,  Houston  &  T.  C.  R7.  Co.  ▼.  Smith,  63  Texas,  326.  Case 
followed,  Gul^  C.  &  8.  Fe  Ry.  Co.  v.  Home,  87  Texas,  219. 

8. — Same— Contract  to  Fnniisli  Can. 

Where  the  evidenoe  was  that  the  shipper  desired  to  ship  eatUe  and,  on 
asoertaining  that  the  defendant  carrier  was  unable  to  furnish  etn  because  of 
a  rush  of  business,  arranged  with  another  carrier  to  furnish  the  necessary  ears, 
and  -that  the  defendant  agreed  to  receive  said  cars  for  such  purpose  and  did 
receive  them  and  started  them  to  the  shipping  point,  and  on  the  same  day 
notified  the  shipper  that  it  had  received  the  cars  and  would  take  them  out  at 
once  for  the  cattle  and  for  the  shipper  to  at  once  get  the  cattle  ready  to  be 
loaded,  and  that  acting  on  this  advice,  the  shipper  did  in  fact  get  the  cattle 
ready  for  loading  on  such  day,  a  finding  that  the  carrier  expressly  contracted  to 
furnish  the  cars  at  a  certain  time  was  supported. 

4.— Contract  of  Carriage — ^Discrimination. 

A  contract  to  transport  cattle  in  cars  furnished  by  the  shipper  at  a  certain 
time,  when  congestion  of  traffic  and  press  of  business  prevents  the  carrier  from 
promptly  accepting  and  handling  all  the  freight  tendered  for  carriage,  will  not 
DO  held  void  unless  the  same  is  an  unjust  discrimination  as  defined  by  the  statute; 
and  to  be  an  unjust  discrimination  it  must  appear  that  a  preference  was  given 
the  shipper  over  shippers  of  livestock  who  had  furnished  the  cars  in  which  the 
same  were  to  be  transported.    Revised  Statutes,  art.  4574. 

5. — ^Findings  of  Fact — ^Bill  of  Exceptions— Practioe. 

The  failure  of  the  court  to  file  conclusions  of  fact  when  requested  will  not 
be  considered  an  appeal  without  a  bill  of  exception  taken  before  adjournment  of 
court. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  E.  L.  Porter. 

r.  B.  McCormich  (W.  L.  Hall,  of  counsel),  for  appellant.. — ^A  car- 
rier is  not  liable  for  inability  to  promptly  accept  and  carry  all  freight 
tendered  to  it  if  there  arises  an  xmexpected  press  of  business^  for  the 
prompt  handling  of  which  its  facilities  are  iuadequate;  provided  the 
carrier  could  not  have  reasonably  anticipated  and  provided  against  such 
situation  by  a  timely  and  corresponding  increase  of  its  facilities.  Hous- 
ton &  T.  C.  Ey.  Co.  T.  Smith,  63  Texas,  326-327;  Hutchinson  on  Car- 
riers, 3d  ed.,  see.  146,  pp.  495-496;  Houston  &  T.  C.  By.  Co.  v.  Mayes, 
201  IT.  S.,  321,  50  Law  ed. ;  Texas  &  P.  Ey.  Co.  v.  Barrow,  94  S.  W., 
176-177. 

If  a  carrier,  while  its  line  is  suffering  from  a  heavy  congestion  of 
traffic  and  press  of  business  so  that  it  can  not  promptly  accept  and 
handle  in  due  order  all  of  the  freight  that  is  being  tendered  for  ship- 
meut,  during  the  continuance  of  such  conditions,  shall  contract  to  carry 
freight  for  a  customer  out  of  its  regular  order  and  ahead  of  others  of 
its  customers  having  prior  right,  such  contract  so  made  is  illegal  and 
can  not  be  enforced,  and  if  breached  by  the  railway  company  affords 
the  party  with  whom  it  was  made  no  right  of  action  that  the  courts 
will  enforce.  Houston  &  T.  C.  Ey.  Co.  v.  Smith,  63  Texas,  328 ;  Queen 
Ins.  Co.  V.  State  ex  rel.  Attorney-General,  86  Texas,  274;  Goodman  v. 
McGehee,  31  Texas,  256;  Davis  v.  Sittig,  65  Texas,  501;  Labbe  v.  Cor- 
bett,  69  Texas,  505;  Seeli^on  v.  Lewis,  65  Texas,  223;  Whitis  v.  Polk, 
36  Texas,  626;  Jones  v.  Williams,  41  Texas,  401;  Edwards  v.  Jennings, 
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89  Texas,  620 ;  Beed  v.  Brewer,  90  Texas,  149 ;  Fuqua  v.  Pabst  Brew- 
ing Co.,  90  Texas,  302. 

Looney  £  Clark,  for  appellee  Shawnee  Cotton  Oil  Company. 

BOOKHOXJT,  Associate  Justice. — ^This  was  a  suit  brought  by  ap- 
pellee Shawnee  Cotton  Oil  Company  against  the  Texas  &  Pacific  Bail- 
way  Company,  the  Missonri,  Kansas  &  Texas  Bailway  Company  and 
the  Missonri,  Kansas  &  Texas  Bailway  Company  of  Texas,  to  recover 
damages  alleged  to  have  been  sustained  by  a  shipment  of  cattle  made 
by  the  plaintiff  over  the  lines  of  the  defendant  railways  between  latan, 
Texas,  and  Shawnee,  Oklahoma,  during  the  month  of  December,  1906. 
The  plaintiff  alleged  that  on  or  about  November  27,  1906,  it  owned 
878  head  of  two  and  three-year-old  steer  cattle,  which  it  desired  to 
ship  to  Shawnee;  that  the  Texas  &  Pacific  Bailway  Company  claimed 
that,  owing  to  a  rush  of  business,  it  could  not  immediately  furnish  cars 
for  the  shipment,  and,  as  plaintiff  was  desirous  of  an  immediate  ship- 
ment to  prevent  deterioration  if  not  immediately  transported,  it  ar- 
ranged with  the  Missouri,  Kaiisas  &  Texas  Bailway  Company  of  Texas 
to  furnish  the  necessary  cars  to  the  Texas  &  Pacific  Bailway  Company, 
and  that  these  two  companies  agreed  and  arranged  with  the  plaintiff 
by  that  means  to  at  once  and  within  a  reasonable  time  furnish  and  have 
at  laitan  the  necessary  cars  to  transport  the  cattle,  and  that  said  com- 
panies failed  and  refused  to  comply  with  said  arrangement  and  did 
not  have  the  cars  at  latan  until  December  19th,  when  twenty  cars 
were  furnished,  and  until  December  21st,  when  ten  additional  cars 
were  furnished.  That  relying  on  said  understanding  the  plaintiff  at 
once  got  his  cattle  ready,  but  that  on  account  of  the  failure  of  the  de- 
fendants to  furnish  the  cars  as  agreed,  it  was  kept  waiting  from  time 
io  time,  not  knowing  when  the  cars  would  arrive  and  being  required 
to  keep  a  man  in  charge  at  expense,  and  that  by  reason  of  these  facts 
the  cattle  deteriorated  in  their  market  value  $2  per  head,  and  its 
agent  cost  it  in  expense  $100;  that  the  defendants  handled  the  ship- 
ments as  partners,  and  that  in  the  transportation  a  number  of  head 
of  the  cattle  were  killed  or  injured.  Plaintiff  prayed  for  a  judgment 
against  all  of  the  defendants  for  the  damage  incident  to  not  deliver- 
ing the  cars  and  for  the  loss  of  two  head  of  cattle  the  sum  of  $1,985, 
and  against  the  Missouri,  Kansas  &  Texas  Bailway  Company  and  the 
Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  it  claimed  an  ad- 
ditional damage  for  the  injuries  to  the  shipment  in  route,  $377. 

Defendant  the  Texas  &  Pacific  Bailway  Company,  after  exceptions 
and  a  general  denial  and  a  denial  of  partnership,  pleaded  that  at  the 
time  demand  was  ma^e  upon  it  for  cars  it  was  unable  immediately  to 
comply  with  said  demand,  because  at  that  time  there  existed  through- 
out the  country  the  most  serious  congestion  of  traffic  that  had  oc- 
curred in  a  great  many  years,  if,  in  fact,  such  a  congested  condition 
of  traffic  throughout  the  country  had  ever  occurred  before;  that  the 
conditions  which  prevailed  upon  the  Texas  &  Pacific  Bailway  were 
similar  to  those  throughout  the  country;  that  during  the  fall  of  1906 
there  was  a  shortage  of  cars  due  to  the  imprecedented  movement  of 
freight  over  its  entire  line  and  over  the  lines  of  cona^cting  carriers. 
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and  there  was  sucli  an  unprecedented  offering  of  freight  of  all  kinds 
at  all  stations  along  the  lines  of  said  defendant's  road  that  with 
the  utmost  care  it  could  not  promptly  handle  the  freight  that 
was  offered,  and  was  compelled  on  account  of  such  unprecedented 
condition  to  furnish  the  various  shippers  shipping  facilities  as  fast  as 
it  could,  but  in  the  order  in  which  freight  was  offered  and  applica- 
tions for  cars  were  made;  that  this  condition  was  generally  known 
throughout  the  country  and  was  known  to  the  plaintiff,  and  that  de- 
fendant did  not  enter  into  a  contract  or  agreement  with  the  plaintiff 
or  any  of  its  codefendants  to  receive  cars  from  the  Missouri,  Kansas 
&  Texas  and  immediately  place  the  same  at  latan  for  the  use  of  plain- 
tiff in  making  the  shipment.  It  denied  that  it  received  said  cars  from 
the  Missouri,  Kansas  &  Texas  Bail  way  Company  with  such  under- 
standing, or  that  it  was  advised  by  said  company  that  said  cars  were 
delivered  to  it  for  said  purpose,  but  alleged  that  it  was  receiving  and 
using  all  of  the  cattle  cars  it  could  get,  either  of  its  own  or  from  con- 
necting carriers,  to  fill  orders  which  were  on  file  at  the  time  at  various 
stations  on  its  line,  and  that  it  uniformly  adliered  to  the  rule  to  fur- 
nish such  cars  in  the  order  of  their  application,  and  that  it  did  not 
and  would  not  have  agreed  to  receive  cars  to  be  immediately  placed 
for  the  plaintiff  out  of  their  regular  order  ahead  of  others  who  had 
previously  filed  application  or  demand  for  cars.  It  denied  that  it  in 
any  manner  induced  the  plaintiff  to  bring  these  cattle  into  latan  prior 
to  the  time  it  was  able  to  furnish  cars  for  these  shipments;  that  the 
congested  condition  was  known  to  the  plaintiff  and  to  the  Missouri, 
Kansas  &  Texas  Railway  Companies,  and  that  this  defendant  did  in 
fact  furnish  said  cars  as  soon  as  possible  and  in  the  order  of  the  plain- 
tiff's application  with  reference  to  other  applications  on  file  at  the 
time  the  plaintiff's  demand  for  cars  was  made. 

The  Missouri,  Kansas  &  Texas  Railway  Company  and  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas  filed  answers  similar  to 
the  answer  of  the  Texas  &  Pacific  Railway  Company.  A  trial  resulted 
in  a  judgment  for  plaintiff  against  the  Texas  &  Pacific  Railway  Com- 
pany for  the  sum  of  $1,756  damage  to  the  cattle  on  account  of  delay 
in  delivering  the  cars,  and  $57  expense  of  the  plaintiff's  agent  at  latan 
awaiting  the  arrival  of  cars,  and  $54,  being  the  value  of  two  head  of 
cattle  killed  en  route  on  said  defendant's  line;  and  a  judgment  in 
favor  of  the  plaintiff  again-st  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  and  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany in  the  sum  of  $351,  being  the  value  of  thirteen  head  of  cattle 
killed  by  injuries  received  on  the  lines  of  said  companies  between  Fort 
"Worth  and  Shaiwnee.  The  Texas  &  Pacific  Railway  Company  only  ap- 
peals. 

The  cause  was  tried  by  the  court  without  the  intervention  of  a  jury. 
The  court  filed  conclusions  of  fact,  wherein  he  found  that  the  Texas  & 
Pacific  Railway  Company  made  the  contract  for  the  shipment  of  plain- 
tiff's cattle  substantially  as  set  out  in  the  petition.  Appellant  in  vari- 
ous assignments  complains  of  this  finding.  We  have  carefully  examined 
the  evidence  and  are  of  the  opinion  that  it  is  amply  sufficient  to  sup- 
port the  finding.  The  appellee  owned  878  head  of  cattle  near  latan, 
which  he  desired  to  ship  to  Shawnee,  Oklahoma.    The  appellant  being 
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luiable  because  of  msli  of  business  to  furnish  oars  in  which  to  ship 
said  cattle,  appellee  arranged  with  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  to  furnish  31  stable  cars  in  which  to  load  and 
ship  .cattle  from  latan  to  Shawnee.  The  evidence  shows  that  ap- 
pellant agreed  to  receive  said  cars  for  such  purpose,  and  did  actually 
receive  the  same  on  November  27th,  end  started  them  west  from  Ft. 
Worth  on  November  27th  and  28th,  and  after  said  arrangement  had 
been  made  appellant  notified  appellee  on  November  27th  that  it  had 
received  the  cars  and  would  take  them  out  at  once  for  the  cattle,  and 
for  appellee  to  at  once  get  its  cattle  in  readiness  to  be  loaded,  and 
that  acting  on  this  arrangement  appellee  did  in  fact  get  the  cattle  and 
had  them  near  latan « in  readiness  to  be  loaded.  Appellant  wholly 
failed  to  deliver  any  car  or  cars  at  latan  until  December  19,  1906,  at 
which  date  it  had  there  20  cars,  into  which  were  loaded  628  head  of 
plaintiff's  cattle,  and  on  December  21,  1906,  it  had  at  latan  10  more 
cars  into  which  were  loaded  the  remainder  of  the  cattle,  being  350  head. 

Appellant  contends  that  a  carrier  is  not  liable  for  inability  to 
promptly  accept  and  carry  all  freight  tendered  to  it  if  there  arises  an 
unexpected  press  of  business  for  the  prompt  handling  of  which  its 
facilities  are  inadequate,  provided  the  carrier  could  not  have  reason- 
ably anticipated  and  provided  against  such  situation  by  a  timely  and 
corresponding  increase  of  its  facilities.  There  is  authority  to  support 
this  contention.  (Houston  &  T.  C.  B.  Co.  v.  Smith,  63  Texas,  326.) 
This,  however,  could  not  relieve  appellant  if  there  was  an  express  con- 
tract between  appellant  and  appellee  for  the  shipment  of  the  cattle. 
In  the  case  of  Gulf,  C.  &S.  P.  Ey.  Co.  v.  Hume  Bros.,  87  Texas,  219, 
our  Supreme  Court  in  disposing  of  a  contention,  the  same  as  that 
made  by  appellant  in  this  case,  said:  *^f  the  agent  of  the  railroad 
company  made  a  contract  with  plaintiff  or  their  agent  to  furnish  cars 
at  a  given  time  to  transport  the  cattle,  then  the  fact  that  the  shipment 
of  cattle  over  the  line  of  the  railroad  at  that  time  was  so  great  that  it 
did  not  have  cars  sufiicient  to  enable  it  to  furnish  the  ears  contracted 
for,  would  constitute  no  defense  to  the  action  for  the  breach  of  that 
contract.^'  In  the  case  of  Southern  Kansas  B.  B.  Co.  v.  Morris,  99  S. 
W.,  433,  Judge  Stephens,  speaking  for  the  Court  of  the  Second  Dis- 
trict, said:  *'The  court  did  not  err  in  holding  that  the  answer,  plead- 
ing an  unusual  volume  of  business  as  an  excuse  for  not  complying  with 
the  contract,  presented  no  defense.  The  case  was  not  one  of  failure 
to  furnish  cars  within  a  reasonable  time  after  application  had  been 
made  for  them,  but  of  failure  to  furnish  cars  at  a  given  time  accord- 
ing to  contract.''  And  in  the  more  recent  case  of  San  Antonio  & 
Aransas  Pass  Bailway  Co.  v.  Timon,  102  Texas,  222,  the  shipper  went 
to  an  agent  of  the  railway  company  and  informed  him  that  his  cattle 
would  be  ready  for  shipment  on  a  certain  day,  and  requested  the  agent 
to  have  cars  at  his  station  at  that  time  to  ship  cattle  in,  and  the  agent 
replied,  "All  right.'*  The  Supreme  Court  held  that  this  was  sufficient 
to  show  acceptance  of  the  offer  to  ship  on  the  day  named,  and  a  con- 
tract on  the  part  of  the  railway  company  to  have  cars  at  its  station  on 
the  day  named  by  the  shipper,  and  that  the  railway  company  was  liable 
in  damages  for  injury  sustained  by  reason  of  failure  to  furnish  the 
cars  on  the  day  specified  by  the  shipper  in  his  offer.    See  also  Cross  v. 
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McPadden,  1  Texas  Civ.  App.,  461 ;  Gulf,  C.  &  S.  F.  Ry.  C3o.  v.  Hume, 
6  Texas  Civ.  App.,  663;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Hodge,  10  Texas 
Civ.  App.,  543.  Having  held  that  tiiere  was  an.  express  eontroct  be- 
tween appellant  and  appellee,  whereby  appellant  agreed  to  receive  from 
the  Missouri,  E^ansas  &  Texas  Bailway  Company  of  Texas,  at  Fort 
Worth,  31  emptv  stable  cars,  and  deliver  them  to  appellee  at  latan,  in. 
which  to  ship  the  cattle,  and  gave  notice  to  appellee  to  get  his  cattle 
ready  for  shipment^  the  appellant  was  liable  for  a  breach  of  this  con- 
tract, notwithstanding  the  unexpected  movement  of  freight  and  the 
diortage  of  cars  in  which  to  ship  the  same. 

There  was  evidence  showing  a  congestion  of  freight  upon  the  line  of 
the  Texas  &  Pacific  Bailway  Company  during  the  months  of  November 
and  December,  1906,  and  a  shortage  of  cars  on  the  part  of  the  company 
in  which  to  ship  the  freight.  It  was  because  of  such  shortage  that  ap- 
pellee procured  cars  from  the  Missouri,  Kansas  &  Texas  Bailway  Com- 
pany in  which  to  ship  his  cattle.  The  appellant  received  these  cars  and 
agreed  to  forward  same  to  latan.  At  the  time  no  suggestion  was 
made  of  any  shortage  of  motive  power;  nor  does  the  answer  of  the 
company  set  up  a  shortage  in  motive  power  to  handle  all  freight  ten- 
dered to  it.  The  answer  only  sets  up  a  shortage  of  cars  in  which  to 
ship  the  oattle.  With  proper  motive  power  the  cattle  could  be  shipped 
from  latan  to  Ft.  Worth  in  twenty-four  hours.  The  appellant  contends 
that  if  a  carrier  is  suffering  from  a  heavy  congestion  of  traffic  and 
press,  of  business  so  that  it  can  not  promptly  accept  and  handle  in  due 
order  all  of  the  freight  that  is  being  tendered  for  shipment,  and  during 
the  continuance  of  such  conditions  shall  contract  to  carry  freight  for  a 
customer  out  of  its  regular  order  and  ahead  of  others  of  its  customers 
having  prior  right,  such  contract  so  made  is  illegal  and  can  not  be  en- 
forced, and  if  breached  by  the  railway  company  affords  the  party  with 
whom  it  was  made  no  right  of  action  that  the  courts  will  enforce.  If 
the  contract  amounted  to  an  unjust  discrimination  against  other  ship- 
pers having  live  stock  to  be  shipped  over  appellant's  railroad  and  who 
had  furnished  cars  in  which  to  ^ip  the  same  and  who  were  similarly 
situated  as  appellee,  then  it  was  unlawful  and  would  not  be  enforced. 
(Sayles*  Civ.  Ann.  Stats.,  art.  4574.)  But  the  evidence  must  show  an 
unjust  discrimination  as  defined  by  the  eftatute  to  make  it  unlawfuL 
(Houston  &  T.  C.  By.  Co.  v.  Stewart,  1  W.  &  W.,  sec.  1248 ;  Houston 
&  T.  C.  By.  Co.  V.  Dinkins,  68  Texas,  107;  Hoover  v.  Pennsylv«mia 
B.  B.,  156  Pa.  St.,  220,  36  Am.  St.  Bep.,  68.)  To  be  an  unjust  dis- 
crimination the  evidence  must  show  a  preference  given  to  appellee  over 
shippers  of  live  stock  who  had  fumisned  the  cars  in  which  the  same 
were  to  be  transported.  There  was  no  evidence  that  any  other  shipper 
of  live  stock  furnishing  his  own  cars  had  priority  over  appellee. 

Complaint  is  nuade  by  appellant  of  the  court's  failure  to  make  cer- 
tain specific  findings  of  fact.  The  record  shows  a  request  by  appellant 
for  certain  special  findings  of  fact,  but  does  not  show  that  any  exception 
was  taken  to  the  court's  failure  to  make  such  findings.  The  motion 
for  new  trial  complains  of  the  finding  that  appellant  contracted  and 
agreed  to  accept  the  31  cars  from  the  Missouri,  Kansas  &  Texas  Bail- 
way  Company,  and  informed  plaintiff  to  get  the  cattle  in  readiness  to 
be  shipped.    But  no  complaint  is  made  therein  of  the  court's  failure  to 
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make  special  findings  on  the  issues  submitted  by  appellant.  There  was 
no  bill  of  exception  taken  and  preserved  in  the  record  complaining  of 
the  court's  failure  in  this  respect.  It  is  held  that  the  failure  of  the 
court  to  file  conclusions  of  fact  when  requested  will  not  be  considered 
on  appeal  without  a  bill  of  exception  taken  before  the  adjournment  of 
court.     (Land-a  y.  Heermann^  85  Texas,  1.) 

Finding  no  reversible  error  in  the  record  the  judgment  is  afiSrmed. 

Affirmed. 

Writ  of  error  refused. 


Emil  Hoencee  v.  Annie  Thompson  Lomaz. 

Decided  April  10,  1909. 

l.—IiiBitation— Adverse  Poitession, 

One  can  acquire  title  to  the  land  of  another  by  limitation  notwithstanding 
the  fact  that  at  the  time  he  takea  possession  he  believes  the  land  to  be  public 
land  and  intends  to  acquire  it  from  the  State.  If  he  actually  holds  and  claims 
the  land  against  all  the  world  except  the  State  his  possession  is  adverse  and,  if 
continued  for  the  leqgth  of  time  required  by  the  statute,  will  ripen  into  title. 

9. — Same. 

Where  the  possessor  went  into  possession  believing  that  the  land  was 
Taeant  public  land,  but  his  adverse  possession  continued  for  more  than  ten  years 
after  he  discovered  that  it  was  not  public  land  but  was  patented  to  heirs  of 
the  original  grantee,  the  question  whether  his  possession  before  such  discovery 

such  as  would  ripen  into  title,  did  not  arise. 


S. — Same— GoTerture— Disability — ^Karrled  Woman. 

Where  the  holder  of  the  record  title  was  bom  in  1860,  and  was  married 
in  1888,  and  adverse  possession  of  the  land  began  prior  to  her  marriage,  her 
coverture  did  not  affect  the  running  of  the  statute. 

4. — ^Trespass  to  Try  Title— Outstanding  Title. 

Where,  in  trespass  to  try  title,  the  plaintiff's  vendor  was  shown  to  have 
acquired  title  by  limitation,  and  he  conveyed  the  entire  survey  to  plaintiff  by  deed, 
the  mere  testimony  of  such  vendor,  given  in  explanation  of  tax  receipts,  that  he 
bad  sold  a  part  of  the  land,  was  insufficient  to  show  any  outstanding  title  to 
the  land. 

5. — UaitatioB — ^Five  Tears — ^Ten  Tears. 

Undisputed  facts  held  to  show  title  under  both  the  five  and  ten  years'  statutes 
of  limitation. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Stevens  d  Pickett,  for  appellant. 

Jacob  (7.  Baldwin,  for  appellee. 

PLEASANTS,  Chief  Justice. — ^This  is  an  action  of  trespass  to 
trjr  title  brought  by  appellee  against  appellant  and  other  defendants  to 
recover  a  tract  of  210  acres  of  land  situated  in  Liberty  County  and 
patented  to  the  heirs  of  John  Hartgraves.  Plaintiff  pleaded  title  un- 
der the  fire  and  ten  years'  statutes  of  limitation.     The  defendant 
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Hoencke  answered  by  general  demurrer  and  plea  of  not  guilty,  and 
specially  pleaded  the  coverture  and  minority  of  his  vendors  in  answer 
to  plaintiffs  pleas  of  limitation.  The  .other  defendants  failed  to  answer 
and  judgment  was  rendered  against  them  by  default.  The  cause  be- 
tween plaintifiE  and  defendant  Hoencke  was  tried  without  a  jury  and 
judgment  was  rendered  in  favor  of  plaintiff. 

The  evidence  shows  that  appellant  has  a  complete  chain  of  title  to 
the  land  from  the  heirs  of  John  Hartgraves,  to  whom  the  land  was 
patented  in  1862.. 

In  1880  T.  H.  Tanner  asserted  claim  to  the  land  and  put  a  few  acres 
in  a  field.  In  1883  or  1883  he  built  a  house  and  crib  thereon  and  en- 
larged the  field  to  12  or  14  acres.  He  cultivated  the  field  continuously 
until  1885,  when  he  sold  the  place  to  his  son,  L.  M.  Tanner,  who  con- 
tinued to  claim  the  land  and  to  cultivate  said  field  up  to  the  year 
1902.  On  February  9,  1885,  T.  H.  Tanner  executed  a  deed  conveying 
the  land  to  his  son,  L.  M.  Tanner.  This  deed  describes  the  land  as 
the  John  Hartgraves  survey  of  210  acres,  and  also  describes  it  by 
metes  and  bounds  just  as  it  is  described  in  the  patent.  The  deed  was 
acknowledged  on  February  12,  1894,  and  duly  recorded  in  the  deed 
records  of  Liberty  County  on  February  26,  1894.  On  March  16,  1907, 
L.  M.  Tanner  and  wife  conveyed  the  land  to  appellee. 

When  T.  H.  Tanner  first  went  upon  the  land  he  thought  it  was 
vacant  land,  and  L.  M.  Tanner  testified  that  he  thought  it  was  vacant 
public  land  at  the  time  he  bought  it  from  his  father  in  1885,  and  did 
not  know  that  he  was  buying  the  Hartgraves  survey.  That  he  intended 
to  pre-empt  it  until  he  found  out  a  year  or  two  after  his  purchase  that 
it  had  been  patented  to  the  heirs  of  Hartgraves.  In  May,  1894,  L.  M. 
Tanner  married,  and  after  his  marriage  he  lived  on  the  place  until 
January,  1902.  T.  H.  Tanner  claimed  the  land  at  all  times  prior 
to  the  sale  to  his  son,  L.  M.  Tanner,  and  the  latter  held  and  claimed 
it  as  his  own  up  to  the  time  he  conveyed  it  to  appellee.  He  paid  taxes 
on  it  from  1891  io  1906  inclusive,  and  in  1900  he  redeemed  it  from 
tax  sale  to  the  State  for  taxes  due  thereon  for  the  years  from  1887  to 
1889  inclusive.  The  receipt  for  1899  shows  that,  the  taxes  were  paid 
on  182  acres  of  the  land,  and  the  1906  receipt  is  for  taxes  on  163  acres. 
L.  M.  Tanner  testified  that  the  taxes  were  not  paid  on  the  entire  tract 
because  he  had  sold  off  a  portion.  The  only  deed  of  conveyance  shown 
from  him  w^as  the  deed  to  appellee,  which,  as  before  stated,  conveys  the 
entire  tract. 

By  his  first  assignment  of  error  the  appellant  complains  of  the  judg- 
ment on  the  ground  that  it  having  been  shown  by  the  undisputed  evi- 
dence that  at  the  time  the  Tanners  took  possession  of  the  land  they 
thought  it  was  vacant  public  land — ^that  no  title  by  limitation  could  be 
acquired  by  their  possession.  The  assignment  is  without  merit.  It  is 
now  settled  that  one  can  acquire  title  to  the  land  of  another  by  limita- 
tion notwithstanding  the  fact  that  at  the  time  he  takes  possession  he 
believes  the  land  to  be  vacant  public  land  and  intends  to  acquire  it 
from  the  States  If  he  actually  holds  and  claims  the  land  against  all 
the  world  except  the  State  his  possession  is  adverse,  and  if  continued 
for  the  length  of  time  required  by  the  statute  will  ripen  into  title. 
(Village  Mills  Co,  v.  Manley,  42  Texas  Civ»  App.,  420;  Morgan  v. 
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White,  60  Texas  Cir.  App.,  318.)  This  question,  however,  does  not 
arise  upon  the  facts  of  this  case,  because  the  evidence  before  set  out 
shows  that  the  adverse  possession  of  L.  M.  Tanner  continued  for  more 
than  ten  years  after  he  discovered  that  the  land  was  not  public  land 
•  and  that  it  had  been  patented  to  the  Hartgraves  heirs. 

The  second  assignment  of  error  is  as  follows:  "The  court  erred  in 
rendering  judgment  for  pkintiff,  because  the  evidence  shows  that  dur- 
ing the  time  the  plaintiff  and  those  under  whom  she  holds  attempted 
to  acquire  title  by  limitation,  the  superior  title  to  the  property  in  con- 
troversy was  held  by  the  heirs  of  John  Hartgraves,  deceased,  who  were 
married  women  and  minors,  and  that  this  defendant  holds  title  under 
a  part  of  said  heirs,  and  that  the  other  title  is  outstanding  against  the 
plaintiff/^ 

There  is  no  evidence  that  appellant's  predecessors  in  title  were  under 
disability  at  the  time  the  adverse  possession  of  Tanner  began.  Mrs. 
Bynum,  one  of  the  appellant's  grantors,  was  married  in  1888,  but  as  the 
evidence  shows  she  was  born  in  1860  and  that  the  adverse  possession  of 
the  land  began  prior  to  her  marriage,  her  coverture  did  not  affect  the 
running  of  the  statute. 

In  explanation  of  the  tax  receipts  for  1899  and  1906,  showing  that 
he  paid  taxes  on  182  acres  for  1899  and  163  acres  for  1906,  L.  M. 
Tanner  testified  that  he  had  sold  a  part  of  the  land.  This  is  the  only 
evidence  in  the  record  of  an  outstanding  title  to  any  portion  of  the 
land,  and  we  do  not  think  it  is  suflBcient  to  raise  the  issue.  Having 
conveyed  tlie  entire  tract  to  the  plaintiff  by  deed.  Tanner's  statement 
that  he  had  previously  sold  a  portion  of  the  land,  no  previous  deed 
from  him  being  shown  and  no  particulars  as  to  what  land  was  sold  or 
to  whom  or  under  what  circumstances  the  alleged  sale  was  made,  is 
insufficient  to  show  any  oud^standing  title  to  the  land. 

The  third  assignment  of  error  is  as  follows :  **The  court  erred  in  ren- 
dering judgment  for  the  plaintiff,  because  the  evidence  fails  to  show 
that  the  pkintiff  has  had  continuous  adverse  possession  of  the  prop- 
erty in  controversy  under  the  statute  of  limitations  for  the  period  of 
time  and  manner  required  to  acquire  a  title  by  limitation,  in  that  (a) 
said  possession  has  not  been  continuous  and  adverse;  (b)  during  the 
period  of  said  possession  the  plaintiff  and  those  under  whom  she  holds 
recognized  the  land  as  vacant  public  domain ;  (c)  the  title  to  the  same 
was  in  married  women  under  coverture  and  in  minors  during  said 
period  of  pretended  occupancy  and  limitation.''  The  facts  before 
stated,  which  are  undisputed,  establish  none  of  the  contentions  upon 
which  this  assignment  is  based  and  it  can  not  be  sustained.  TTe  think 
the  evidence  is  clearly  sufficient  to  show  title  in  appellee  under  both 
the  five  and  ten  years'  statutes  of  limitation. 

There  being  no  error  in  the  record,  the  judgment  of  the  court  below 
is  affirmed. 

Affirmed. 

Writ  of  error  refused.    Written  opinion,  103  Texas, . 
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Anoeline  Tipton  et  al.  y.  B.  J.  Tipton. 

Decided  April  12,  1900. 

Id— Uinitatloii— YeiLdor  and  Vendee. 

A  vendor  executed  and  delivered  a  deed  conveying  land  to  her  two  sons  in 
consideration  of  a  certain  sum  for  whi<^  they  were  to  execute  their  note,  and  as  a 
further  consideration  they  amed  to  pay  to  her  a  certain  ahare  of  the  crops 
during  her  life,  and  the  vendees  took  possession  under  the  terms  of  the  agree- 
ment and  paid  rent  as  stipulated  in  crops  for  several  years,  no  part  of  the  cash 
consideration  heing  paid,  and  thereafter  one  vendee,  who  had  executed  his  notes 
as  stipulated,  abandoned  the  land,  and  the  other,  who  had  failed  to  sign  the  notes, 
took  possession  of  all  the  land  claiming  it  as  his  own  and  refusing  to  pav  rent. 
Held,  that  as  he  had  not  paid  the  consideration  for  the  conveyance  to  him  of 
an  undivided  half  interest^  the  superior  title  to  such  half  remained  in  the 
vendor,  and  limitation  did  not  run  in  his  favor  aa  a'gkinst  such  vendor.  Had 
he  expressly  repudiated  his  purchase  and  given  notice  to  his  vendor  of  such 
repudiation  and  that  he  would  not  be  bound  by  the  conveyance,  a  different  rule 
might  prevail. 

8.-»Deed— BeliTery— Srldenoe. 

Where  the  grantor  signed  and  acknowledged  a  deed  conveying  land  to 
her  two  sons  in  consideration  of  a  cert&in  sum  for  which  they  were  to  execute 
their  notes,  and  aa  a  further  consideration  they  agreed  to  pay  her  a  certain 
share  of  the  crop  during  her  life,  and  the  uncontroverted  evidence  was  that  the 
deed  was  placed  iq  the  trunk  of  one  of  the  vendees,  and  that  the  vendees  took 
possession  of  the  land  and  paid  the  rent  in  accordance  with  the  terms  of  the 
contract  for  two  years  and  up  to  the  time  one  of  them  moved  off  the  land, 
delivery  of  the  deed  was  conclusively  shown. 

8. — Statute  of  Trauds— Contract. 

It  is  only  when  the  contract  may  not  be  performed  within  a  year  that 
the  statute  of  frauds  denounces  it  as  void. 


4. — Same— Benti. 

A  verbal  contract  binding  the  vendee  to  pay  his  vendor  a  share  in  the  crops 
raised  on  the  land  during  the  life  of  the  vendor  as  part  of  the  consideration 
of  the  deed,  was  performable  upon  the  death  of  the  vendor,  and  as  this  was  a 
contingency  which  misht  have  happened  within  one  year,  the  contract  was  not 
within  the  statute  of  frauds. 

6.-— Vendor's  Lien — ^Verbal  Contract — Consideration. 

• 

Where  at  the  time  the  deed  was  executed  the  vendor  and  vendee  entered 
into  a  verbal  agreement  that,  as  a  part  of  the  consideration  and  in  addition  to 
that  expressed  in  the  deed,  the  grantee  should  pay  to  the  grantor  annually 
certain  rents  on  the  premises  conveyed,  and  the  grantee  remained  in  possession 
until  his  death,  the  vendor  was  entitled,  in  a  suit  against  his  widow  and  children, 
to  recover  rents,  not  solely  as  such,  but  as  part  of  the  consideration  for  the  deed 
and  as  constituting  a  vendor's  lien  and  to  have  a  foreclosure  of  such  lien. 

6.— Evidence— Credibility  of  Witneii — Charge. 

Where  a  vendor  sued  the  widow  and  children  of  his  vendee  for  rents 
constituting  a  part  of  the  consideration  for  the  deed  to  land  and  to  foreclose 
the  vendor's  lien,  testimony  of  a  witness  through  whom  plaintiff  did  not 
claim  that  the  latter  had  after  the  death  of  the  vendee  executed  a  deed  to 
said  witness  purporting  to  convey  the  land,  that  witness  brought  suit  against 
defendant  for  the  land  and  lost  the  suit  and  thereafter  reconveyed  to  plaintiff, 
could  not  affect  plaintiff's  case,  and  a  charge  limiting  its  effects  to  the  credibility 
of  the  witness  was  proper. 
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7. — ^Foredotnie  of  Vendor*!  Iden — ^Verdict — JudsrmeiLt. 

The  suit  being  for  the  rents  accruing  for  the  entire  tract,  and  it  not 
appearing  that  the  jury  found  that  defendants  acquired  title  to  an  undivided 
half  by  limitation,  nor  that  the  verdict  found  in  favor  of  the  plaintiff  the  rents 
of  only  one-half  the  land,  and  the  issue  of  the  value  of  rents  being  controverted, 
these  facts  could  not  be  assumed,  and  the  foreclosure  of  the  vendor's  lien  upon 
the  entire  tract,  being  authorized  by  the  verdict,  did  not  appear  to  be  erroneous. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  B.  Y,  Cummings^  Special  Judge. 

Morrow  &  Smithdeal,  for  appellants. 

IF.  E.  Spell  and  Taughan  &  Hart,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^This  case  was  originally  filed 
March  29,  1904,  by  Mrs.  Bebecca  J.  Tipton  against  Mrs.  Angelina 
Tipton,  widow  of  E,  G.  Tipton,  and  Myra  E.  Tipton,  Allie  Tipton 
and  Bessie  Ann  Tipton,  children  of  E.  G.  Tipton,  to  recover  rents 
on  a  one  hundred  and  fifteen  acre  tract  of  land.  On  December  5, 
1907,  the  same  plaintiff  filed  against  the  same  defendants  a  similar 
suit  for  rent  accruing  subsequent  to  the  filing  of  the  first  suit.  The 
suits  were  consolidated  and  as  consolidated  it  was  a  cause  for  debt 
and  foreclosure  of  vendor's  lien,  the  amount  of  the  debt  being  repre- 
sented  by  the  value  of  the  rents  for  the  tract  of  land  described  in 
plaintiff's  petition  and  for  the  years  therein  stated,  the  land  having 
been  conveyed  by  appellee  to  E.  G.  Tipton,  deceased. 

Error  is  assigned  to  the  court's  refusal  to  give  appellant's  special 
charge  as  follows :  "If  you  believe  from  the  evidence  that  in  the  year 
1881,  the  plaintiff  herein  made  a  deed  describing  the  land  in  con- 
troversy and  conveying  the  same  by  said  deed  to  E.  G.  Tipton  and 
Robert  Tipton,  and  that  as  a  part  of  the  consideration  therefor  E.  G. 
Tipton  was  to  sign  notes  for  a  part  of  the  purchase  money,  payable  at 
the  death  of  R.  J.  Tipton,  and  that  he  was  to  pay  B.  J.  Tipton  during 
her  lifetime  a  fourth  of  the  cotton  and  a  third  of  the  grain  grown 
on  the  premises,  and  further  believe  from  the  evidence  that  after  said 
deed  was  made,  to  wit:  about  the  year  1883,  or  before  that  time,  the 
said  Robert  Tipton  abandoned  said  premises  and  that  said  premises 
were  taken  possession  of  by  E.  G.  Tipton,  and  further  believe  from 
the  evidence  that  E.  G.  Tipton  refused  to  sign  the  notes  and  repudi- 
ated the  contract  to  sign  the  same,  if  you  believe  he  had  agreed  to 
sign  the  same,  and  that  he  failed  and  refused  to  pay  to  R.  J.  Tipton 
a  third  of  the  grain  and  a  fourth  of  the  cotton  and  repudiated  the 
contract  to  pay  same,  if  he  had  made  said  contract,  claiming  to  own 
the  same,  and  that  he  continued  in  possession  of  said  premises  from 

the  said  year  1882  up  to  the  time  of  his  death,  to  wit:  on  the 

day  of y  1902,  and  that  during  said  time  he  used,  occupied,  en- 
joyed and  cultivated  said  premises  and  claimed  to  own  the  same  and 
held  the  same  adversely  to  any  claim  of  the  said  R.  J.  Tipton,  then 
and  in  that  event  you  are  instructed  that  said  E.  G.  Tipton  acquired 
a  title  to  the*  said  premises  by  virtue  of  the  ten  years  statute  of  limi- 
tations, and  if  you  so  believe  you  are  instructed  that  no  vendor's  lieu 
Vol.  LV  Civil— 13. 
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could  exist  in  favor  of  the  plaintiff  herein."  There  was  no  error  in 
refusing  said  charge. 

Prior  to  1881  B.  J.  Tipton,  appellee,  was  the  owner  of  115^  acres 
of  land  in  John  Berry  survey  in  Hill  County.  Some  time  in  the 
year  1881  she  conveyed  the  same  to  her  two  sons,  B.  T.  Tipton  and 
E.  G.  Tipton,  for  the  consideration  of  $1800,  for  which  they  were  to 
execute  their  notes,  payable  to  the  respective  heirs  of  B.  J.  Tipton 
after  her  death.  As  a  further  consideration  they  were  to  pay  to  the 
grantor  as  rent  one-third  the  grain  and  one-fourth  the  cotton  raised 
each  year  upon  the  land  during  the  lifetime  of  the  grantor.  No  part 
of  the  oash  consideration  was  ever  paid.  B.  T.  Tipton  and  E.  G. 
Tipton  took  possession  of  the  land  under  the  terms  of  the  agreement 
and  paid  the  rent  in  grain  and  cotton,  according  to  contract,  for  sev- 
eral years.  B.  T.  Tipton  executed  his  notes  as  stipulated  in  the 
agreement,  but  E.  G.  Tipton  failed  to  sign  them.  The  deed  was  not 
to  be  recorded  until  the  death  of  Mrs.  B.  J.  Tipton,  the  grantor.  At 
the  close  of  the  year  1883  or  the  first  of  1884  B.  T.  Tipton  aban- 
doned the  land  and  E.  G.  Tipton  took  possession  of  all  the  land, 
claiming  it  as  his  own.  E.  G.  Tipton  not  having  paid  the  considera- 
tion for  the  conveyance  to  him  by  B.  J.  Tipton  of  an  undivided  one- 
half  interest  in  the  land,  the  superior  title  to  said  one-half  remained 
in  B.  J.  Tipton,  the  grantor,  and  limitation  did  not  run  in  his  favor 
as  against  such  grantor.  (Estes  v.  Browning,  11  Texas,  237;  White 
V.  Cole,  9  Texas  Civ.  App.,  277;  Jackson  v.  Palmer,  52  Texas,  427; 
Moore  v.  Giesecke,  76  Texas,  543.)  A  different  rule  might  prevail 
had  he  expressly  repudiated  his  purchase  and  given  notice  to  his 
vendor  of  such  repudiation  and  that  he  would  not  be  bound  by  the 
conveyance.  The  trial  court- submitted  the  ten  years  statute  of  limi- 
tation as  to  one-half  of  the  land,  and  no  complaint  is  made  to  his 
action  in  so  doing. 

It  is  contended  that  the  trial  court  erred  in  refusing  appellant's 
requested  charge  reading:     "If  you  believe  from  the  evidence  that  on 

the day  of ,  1881,  the  plaintiff,  Mrs.  B.  J.  Tipton,  was  the 

owner  of  the  tract  of  land  in  controversy,  and  that  at  or  about  said 
date  she  and  E.  G.  Tipton  and  B.  T.  Tipton  made  a  contract,  the 
effect  of  which  was  that  the  plaintiff  B.  J.  Tipton  was  to  convey  to 
the  said  E.  G.  Tipton  and  B.  T.  Tipton  the  tract  of  land  in  contro- 
versy, and  that  they  were  to  pay  as  consideration  therefor  the  sum 
of  $1800  at  the  death  of  B.  J.  Tipton  and  in  addition  were  to  pay 
one-third  of  the  grain  and  one-fourth  of  the  cotton  grown  on  the 
premises  during  the  life  of  B.  J.  Tipton,  and  if  you  further  believe 
from  the  evidence  that  the  said  deed  was  signed  and  .  acknowledged 
by  the  said  B.  J.  Tipton  for  the  purpose  of  conveying  said  land  to 
E.  G.  Tipton  and  B.  T.  Tipton,  but  further  believe  from  the  evi- 
dence that  the  said  deed  was  not  delivered  to  the  said  E.  G.  Tipton 
and  B.  T.  Tipton,  but  that  the  same  was  retained  by  B.  J.  Tipton, 
and  that  it  was  her  intention  to  retain  same,  and  not  deliver  same, 
then  and  in  that  event  you  are  instructed  that  the  contract  and  trans- 
action between  said  B.  J.  Tipton  and  her  two  sons,  E.«  G.  and  B.  T. 
Tipton,  if  you  find  there  was  such  transaction,  did  not  pass  the  title 
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to  said  land  from  the  said  B.  J.  Tipton,  and  if  you  so  find,  then 
you  are  instructed  that  even  though  you  may  find  the  plaintiff  herein 
is  entitled  to  recover  rents  under  other  charges  given  you  hy  the 
court,  she  would  not  be  entitled  to  the  foreclosure  of  any  lien  upon 
the  land  in  question  as  security  for  the  payment  of  said  rents/' 

The  petition  alleged  the  execution  and  delivery  of  the  deed  by  E. 
J.  Tipton  to  her  two  sons,  E.  G.  and  R  T,  Tipton.  The  deed  was 
signed  and  acknowledged  by  her.  The  deed  was  placed  in  E.  G.  Tip- 
ton's trunk,  E.  T.  Tipton  and  E.  G.  Tipton  took  possession  of  the 
land  and  paid  the  rent  in  accordance  with  the  terms  of  the  contract 
between  them  for  about  two  years  and  up  to  the  time  E,  T.  Tipton 
moved  off  the  land.  The  imcontroverted  evidence  in  our  opinion 
shows  a  delivery  of  the  deed.    The  charge  was  properly  refused. 

These  remarks  apply  also  to  the  third  assignment  of  error  and  the 
same  is  overruled. 

Error  is  assigned  to  the  court's  action  in  refusing  appellant's  special 
charge  as  follows:  ^TTou  are  instructed  that  even  though  you  may 
believe  from  the  evidence  that  E.  G.  Tipton  promised  and  agreed 
that  he  would  pay  to  Mrs.  E.  T.  (J.)  Tipton  one-fourth  of  the  cotton 
and  one-third  of  the  grain  grown  on  the  premises  in  controversy  dur- 
ing the  lifetime  of  the  said  E.  J.  Tipton,  you  are  nevertheless  in- 
stracted  that  the  undisputed  evidence  showing  said  contract  not  to 
have  been  in  writing,  the  same  is  void  for  the  reason  that  the  same 
could  not  be  performed  within  one  year  from  the  date  of  the  making 
of  said  contract.''  This  charge  was  properly  refused.  The  contract 
was  performable  upon  the  death  of  Mrs.  E.  J.  Tipton,  and  this  was 
a  contingency  which  might  have  happened  within  one  year.  It  is  only 
when  the  contract  may  not  be  performed  within  a  year  that  the  statute 
of  frauds  denounces  it  as  void.  (Sayles'  Civ.  Stats.,  art.  2543,  sub. 
5;  Thouvenin  v.  Lea,  26  Texas,  612;  Thomas  v.  Hammond,  47  Texas, 
42;  Lennard  v.  Texarkana  Lumber  Co.,  94  S.  W.,  383.) 

The  third  paragraph  of  the  court's  charge  reads:  'TTou  are  in- 
structed that  you  must  first  determine  from  the  evidence  in  this  case 
whether  or  not  at  the  time  of  the  execution  of  said  deed  the  plaintiff, 
Mrs.  E.  J.  Tipton,  entered  into  an  agreement  with  E.  G.  Tipton 
and  B.  T.  Tipton  by  which  it  was  agreed  between  them  that,  as  a 
part  of  the  consideration  of  said  land  in  addition  to  that  expressed 
in  the  deed,  thai;  the  said  E.  G.  Tipton  and  the  said  E.  T.  Tipton 
should  pay  to  the  plaintiff  annually  the  rents  on  said  premises,  one- 
fourth  of  the  cotton  and  one-third  of  the  grain  during  her  life,  unless 
you  believe  from  the  evidence  that  such  agreement  was  made  and 
entered  into  then  you  will  find  for  the  defendants."  It  is  contended 
that  this  is  error,  in  that  it  authorized  a  recovery  on  account  of  an 
of  an  alleged  verbal  agreement  to  pay  rents  on  the  land,  which  accord- 
ing to  the  pleading  of  the  plaintiff  and  the  evidence  in  the  case  had 
been  conveyed  to  the  defendants'  ancestors  by  warranty  deed,  reciting 
a  cash  consideration  and  reserving  no  rent  or  other  right  in  the  prem- 
ises. The  claim  of  the  plaintiff  is  not  based  on  a  claim  solely  for 
rents,  but  also  the  additional  fact  that  such  rents  under  the  contract 
between  the  parties  were  to  be  paid  as  a  part  of  the  consideration 
for  the  conveyance  of  the  land  and  constituted  a  vendor's  lien  on  the 
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land.  The  charge  was  correct  and  in  accord  with  the  opinion  on  the 
fonner  appeal  of  this  case,  47  Texas  Civ.  App.,  619. 

Complaint  is  made  of  ike  seventh  paragraph  of  the  conrt's  chai^ 
reading  as  follows:  '*The  evidence  introduced  before  you  of  the  wit- 
ness Mrs.  Clementine  McClendon  to  the  effect  that  the  plaintiff  a 
few  days  after  the  death  of  the  deceased,  E.  G.  Tipton,  executed  a 
deed  to  her  purporting  to  convey  the  land  in  controversy  to  the  said 
Mrs.  Clementine  McClendon,  and  her  testimony  to  the  effect  that 
she  brought  suit  against  the  defendant  in  this  case  for  the  land  in 
controversy  and  that  she  lost  said  suit,  and  her  further  testimony  that 
she  reconveyed  said  land  to  the  plaintiff,  was  admitted  only  on  the 
issue  affecting  the  credibility  of  the  said  Mrs.  Clementine  McClendon 
and  on  the  issue  showing  a  motive  to  testify  as  she  did,  and  as  to 
whether  the  same  does  affect  her  credit  as  a  witness  or  does  show  a 
motive  to  testify  are  questions  altogether  for  your  consideration,  and 
you  will  not  consider  said  testimony  for  any  other  purpose.''  There 
was  no  error  in  giving  this  charge.  The  suit  by  appellee  was  not 
for  a  recovery  of  the  land,  but  for  the  recovery  of  a  part  of  the 
debt  representing  part  of  the  consideration  to  be  paid  for  the  con- 
veyance of  the  land.  The  deed  executed  by  appellee  to  Mrs.  McClen- 
don, the  suit  brought  by  her,  and  the  result  of  the  suit  were  not  ad- 
missible to  prove  plaintiff's  case,  the  appellee  not  claiming  the  debt 
sued  for  or  the  lien  through  Mrs.  McClendon.  The  evidence  to  which 
the  charge  refers  could  only  be  considered  as  affecting  the  credibility 
of  the  witness. 

It  is  insisted  in  the  ninth  assignment  of  error  that  the  court  erred 
in  foreclosing  a  lien  on  the  entire  tract  of  land  described  in  the  peti- 
tion because  the  same  is  contrary  to  the  charge  of  the  court  and  the 
verdicf  of  the  jury.  The  petition  sought  to  recover  rent  for  four 
years  at  the  rate  of  $400  per  year  on  all  the  land.  The  verdict  was 
as  follows :  *^e,  the  jury,  find  for  plaintiff  $200  for  each  year  1904, 
1905,  1906,  1907,  to  wit:  $800  and  said  lien  is  hereby  foreclosed/' 
It  is  argued  that  the  verdict  shows  that  the  jury  found  this  sum  for 
the  rent  of  an  undivided  one-half  of  the  land  and  that  the  court  erred 
in  foreclosing  the  lien  on  the  whole  tract.  To  sustain  this  argument 
we  would  have  to  assume  that  the  juiy  found  that  appellants  acquired 
title  to  an  undivided  one-half  of  the  land  under  the  ten  years  statute 
of  limitations,  and  further  that  the  verdict  shows  that  they  only 
found  for  plaintiff  the  rent  for  one-half  the  land.  We  can  not  assume 
that  such  was  their  finding.  The  evidence  as  to  the  yearly  value  of 
the  rents  was  controverted.  There  is  nothing  in  the  record  to  show 
affirmatively  that  the  jury  found  for  appellants  an  undivided  one- 
half  of  the  land  under  the  ten  years  statute  of  limitations.  The  ver- 
dict authorized  the  judgment.  Finding  no  reversible  error  in  tiie 
record  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused* 
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B.  F.  Hughes  v.  W.  J.  B.  Adams  et  al. 

Decided  April  12,  1909. 

Iw—Aetioiif—lCif  Joinder— Plea  Ia  Abatement. 

A.  entered  into  a  contract  to  sell  to  H.  all  the  timber  upon  several  tracts 
of  land  owned  by  A.;  B.  at  the  same  time  entered  into  a  contract  to  sell  to  H. 
a  certain  tract  of  land,  and  to  this  end  conveyed  the  same  to  A.  with  the 
understanding  that  A.  would  convey  to  H.  A.  refused  to  execute  either  contract; 
in  an  action  by  H.  against  A.  and  B.  for  breach  of  the  contracts,  held,  that  a 
plea  in  abatement  directed  against  a  misjoinder  of  parties  and  causes  of  action 
was  properly  sustained. 

S.— ^ontraet  of  Sale— Interest  In  Beal  Property — SuAcieney  of  Description^ 

Case  ]>istingaished. 

A  contract  for  the  sale  of  growing  timber  described  the  subject  matter  of  the 
contract  as  "all  of  the  timber  on  our  lands  situated  in  the  southern  part  of 
Jasper  County,  Texas."  In  an  action  for  damages  for  breach  of  said  contract  to 
convey,  plaintiff's  petition  set  out  a  full  and  definite  description  of  five  tracts 
of  timber  land  owned  by  defendants'  and  alleged  them  to  be  the  subject  matter 
of  the  contract ;  the  petition  further  alleged  that  Jasper  County  was  about  seventy 
miles  north  and  south,  and  about  twenty  miles  east  and  west,  that  the  lands 
so  described  were  near  the  south  line  of  the  county,  and  that  defendants  owned 
no  other  lands  in  said  county  lying  nearer  than  twenty-five  miles  of  said  south 
line.  Held,  an  exception  to  the  petition  upon  the  groimd  that  the  description  of 
the  lands  upon  which  the  timber  to  be  conveyed  was  located  was  insufficient, 
and  that  it  was  not  competent  to  aid  such  description  by  averments,  was  not 
good  and  should  have  been  overruled.  Penn  v.  Yellow  Pine  Lumber  Co.  35  Texas 
Cir.  App.  181,  distinguished. 

8d — Connty  Bonndaries — Jndioial  Hotice. 

The  courts  will  talce  judicial  notice  of  the  boimdaries  of  a  county  and  of 
its  geographical  shape. 

4. — Coaitraet — Conttraotloii. 

In  a  contract  for  the  sale  of  srowing  timber,  the  expression  "all  of  the 
timber  on  our  lands"  necessarily  included  the  timber  on  all  the  lands  owned  by 
the  parties  executing  the  contract  and  referred  to  therein. 

9.— <kmtraot  of  Sale— Bnty  of  Partiea— Breach— Defense. 

Where  by  the  terms  of  a  contract  for  the  sale  of  timber  upon  land,  the 
vendor  was  to  deliver  the  title  to  the  timber  by  a  certain  date  and  the  vendee  was 
thereupon  to  pay  the  purchase  money,  the  vendee  was  not  required  to  make 
any  demand  upon  the  vendor  that  he  comply  with  such  provision  of  the  contract, 
before  suing  for  breach  of  the  same.  And  an  answer  that  the  vendee  depended 
upon  a  resale  of  the  timber  to  get  the  money  to  pay  for  the  same,  constituted 
no  defense. 

Sw— Contract— Breach— Eridence— Pleading. 

In  an  action  based  upon  a  breach  of  a  contract  for  the  sale  of  an  interest  in 
land,  it  was  proper  for  plaintiff  to  plead  and  prove  as  tending  to  show  an 
intentional  breach  of  the  contract  that,  although  defendants  failed  to  tender  the 
title  within  the  time  specified,  and  the  title  tendered  was  defective,  plaintiff 
offered  to  extend  the  time  and  to  assist  in  perfecting  the  title,  or  to  accept 
a  general  warranty  deed  to  the  land  notwithstanding  the  delay  and  defects. 

7w— Contract  of  Sale— Def cctiTC  Title— Waiver. 

When  a  vendor  cannot  make  such  title  as  he  contracted  to  make,  the  vendee 
has  tiie  right  to  waive  the  requirements  of  the  contract  in  that  respect  and  to 
accept  sucS  title  as  the  vendor  can  make. 
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8.— Contraet— Sale  of  Land— Xerdiaiitable  Title — ^Parol  EYldenee— Estoppel. 

Although  a  contract  in  writing  for  the  sale  of  an  interest  in  land,  required 
the  vendor  to  execute  a  merchantable  title  to  the  same,  it  was  competent  for 
the  vendor  to  plead  and  prove  that  he  was  induced  to  sign  the  contract  by  the 
representation  of  the  vendee  that  by  the  expression  "merchantable  title"  was 
meant  a  general  warranty  deed  from  the  vendor.  The  vendee  would  be  estopped 
to  say  that  the  vendor  had  no  right  to  rely  upon  his  assurance  of  the  meaning 
of  the  expression  as  used  in  the  contract.  The  exact  meaning  of  said  expression 
is  not  certain  and  it  has  been  the  subject  of  much  discussion  and  many  decisions. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

F,  J.  Duff,  B.  A.  John,  John  T.  Beaty  and  Davis  £  Davidson,  for 
appellant. — ^A  description  which  may  be  made  certain  by  application 
of  known  or  ascertainable  facts  is  sufficiently  certain  to  convey  land 
by  deed  or  to  bind  the  owner  by  a  contract  to  convey.  Taffinder  et 
al.  V.  Merrill  et  al.,  95  Texas,  95,  99,  101;  Cunyus  v.  Hooks  Lumber 
Co.,  48  S.  W.,  1106,  1107;  Hermann  v.  Likens  et  al.,  90  Texas,  449- 
452;  Clopper  v.  Sage,  37  S.  W.,  363-4;  Harris  v.  Broiles  et  al.,  22 
S.  W.,  421-2;  Smith  v.  Westall,  76  Texas,  509-10-11;  Smith  v.  Wil- 
son (Mo.),  61  S.  W.,  597. 

That  a  sale  of  standing  tim'ber  is  a  sale  of  chattels:  Boykin  v. 
Eosenfield,  69  Texas,  115;  Asher  Lumber  Co.  v.  Comett,  58  S.  W., 
438;  Kingsby  v.  Halbrook,  86  Am.  Dec,  481;  28  Am.  &  Eng.  Ency. 
of  Law  (new  ed.),  541. 

That  parol  evidence  is  admissible  to  aid  description  in  sale  of  chat- 
tels: Smith  V.  T.  &  K  0.  E.  E.  Co.,  108  S.  W.,  819;  Ft.  Worth 
Natl.  Bank  v.  Eed  Eiver  Natl.  Bank,  84  Texas,  369,  19  S.  W.,  517; 
TJllman  v.  Babcock,  63  Texas,  68;  Ellis  v.  Cockran,  8  Texas  Civ. 
App.,  510,  28  S.  W.,  243;  Marshall  v.  Gridley,  46  111.,  247;  Morgan 
V.  Spangler,  14  Ohio  St.,  102;  Jones  on  Chattel  Mortgages,  sees.  53- 
54-55a. 

Where  under  a  written  contract  it  is  necessary  for  one  party  in 
order  to  comply  therewith  to  do  a  certain  act,  his  failure  to  do  so  is 
a  breach  of  the  contract,  and  it  is  not  necessary  for  the  party  who  is 
not  in  default  to  either  demand  performance  or  do  any  further  act 
under  the  contract.  26  Am.  &  Eng.  Ency.  of  Law  (new  ed.),  p.  45, 
and  authorities  cited. 

Where  all  the  parties  to  a  contract  are  able  to  read  and  write,  and 
none  of  them  occupy  towards  the  others  a  fiduciary  or  trust  relation- 
ship, and  the  words  of  the  contract  are  plain  and  unambiguous, 
neither  party  will  be  heard  in  the  absence  of  allegations  of  fraud  or 
mistake,  to  say  that  he  did  not  understand  the  plain  import  and 
meaning  of  the  language  used.  Bruner  v.  Strong,  61  Texas,  557; 
Wooters  v.  I.  &  G.  N".  B.  E.  Co.,  54  Texas,  299;  Paires  v.  Cockrell, 
29  S.  W.,  672;  Byars  v.  Byars,  32  S.  W.,  926;  Galveston,  H.  &  S.  A. 
E.  E.  Co.  V.  Pfeiflfer,  56  Texas,  71;  Parker  v.  American  Exchange 
Bank,  27  S.  W.,  1073;  Gillispie  v.  Brown,  30  S.  W.,  449;  Bowen  v. 
Hatch,  34  S.  W.,  331-3 ;  Poote  v.  Frost,  39  S.  W.,  329. 

W.  W.  Blake,  M.  8.  Duffie  and  E.  A,  McDowell,  for  appellees. — ^The 
plea  in  abatement  is  the  proper  remedy  when  different  and  distinct 
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catisefl  of  action  against  different  parties  are  improperly  joined  in 
the  same  petition;  and  the  court  did  not  err  in  sustaining  defendant's 
exception  on  the  ground  of  misjoinder  of  parties  and  causes  of  action. 
Hartford  Fire  Ins.  Co.  v.  Post,  62  S.  W.,  i41;  Oglesby's  Sureties  v. 
State,  73  Texas,-  660 ;  Contlett  v.  U.  S.  Mortgage  Co.,  60  S.  W.,  820 ; 
McDaniel  et  al.  v.  Chieska,  67  S.  W.,  922;  Hays  v.  Perkins  et  al., 
64  S.  W.,  1071;  Green,  sec.  881  and  882. 

A  contract  to  convey  real-ty  to  be  sufl5cient  under  the  statute  of 
frauds  must  describe  the  lands  to  be  conveyed  with  sufficient  certainty 
to  identify  same,  or  itself  furnish  the  means  by  which  the  same  may 
be  done.  And  if  the  ambiguity  appears  on  the  face  of  the  instrument 
the  same  can  not  be  aided  by  allegation  or  oral  proof.  Penn  v.  Yellow 
Pine  Lumber  Co.,  79  S.  W.,  842  and  843;  Carmack  v.  Prather,  74 
S.  W.,  354 ;  Sullivan  v.  Zanderson,  42  S.  W.,  1027 ;  Jones  v.  Carder, 
69  Texas,  293;  Kagsdale  y.  Mays,  65  Texas,  255;  Pathon  v.  Bucker, 
29  Texas,  409;  Morrison  v.  Hazzard,  88  S.  W.,  385;  Grafton  v. 
Cummings,  99  TJ.  S.,  100. 

A  contract  for  the  sale  of  growing  timber  is  a  contract  for  an  in- 
terest in  land;  and  in  order  to  be  valid  and  binding  musit  itself  describe 
the  lands  with  sufficient  certainty  to  identify  it,  or  by  its  terms  point 
out  the  means  by  which  it  can  be  identified.  And  if  the  contract 
can  be  at  all  construed  as  a  license,  then  it  is  subject  to  revocation 
at  any  time  before  the  timber  is  removed.  Owens  v.  Lewis  (Ind.), 
15  Am.  Bep.,  295;  Slocum  v.  Seymore  (N".  J.),  13  Am.  Eep.,  432; 
Wiggins  v.  Jackson,  73  S.  W.,  779 ;  Mine  La  Motte  Lead  &  Smelting 
Co.  V.  White,  80  S.  W.,  356 ;  McGregor  v.  Brown,  10  N".  Y.  Court  of 
Appeals,  p.  114;  Green  v.  Armstrong,  1  Denio  (IT.  Y.),  500;  see 
subject  Statute  of  Frauds,  20  Cyc,  212;  Heflin  v.  Bigham  (Ala.),  28 
Am.  Bep.,  778;  Washburn  on  Beal  Property,  4th  ed.,  3d  vol.,  top  p. 
343,  side  page  599;  1  Beach  on  Contracts,  540;  Benjamin  on  Sales, 
eec.  120,  1st  Am.  ed. 

When  a  party  contracts  to  sell  timber  the  same  being  a  part  of 
the  realty,  and  is  unable  to  make  a  good  title  or  such  title  as  is  de- 
manded by  the  purchaser,  and  the  vendor  is  without  fault,  the  pur- 
chaser is  not  entitled  to  damages  for  the  loss  of  his  bargain.  Ham- 
mond V.  Hannon,  21  Mich.,  374;  see  note  to  Hopkins  v.  Lee,  19 
TJ.  S.,  5,  Lawyers'  ed.,  p.  218;  Phillips  v.  Hemdon,  78  Texas,  380. 

Belief  in  equity  will  be  granted  when  the  legal  effect  of  a  transac- 
tion is  misapprehended,  if  such  misapprehension  be  induced  or  brought 
about  by  misleading  statements  or  acts  of  the  other  contracting  party; 
for  a  court  of  equity  will  not  permit  a  person  to  take  advantage  of 
another's  ignorance  or  mistake,  even  of  law,  if  such  person  knew  of 
the  misapprehension  at  the  time  of  the  contract  and  did  not  correct 
it,  for  to  make  the  contract  under  such  circumstances  would  be  fraud- 
ulent. And  parol  evidence  is  admissible  to  establish  the  meaning  of 
a  phrase  used  in  the  contract  and  the  construction  and  meaning  placed 
thereon  by  the  parties  at  the  time.  Lott  v.  Kaiser,  61  Texas,  671; 
Barney  v.  Allison,  64  Texas,  700;  Culbertson  v.  Blanchard,  79  Texas, 
491-2;  Moreland  v.  Atchison,  19  Texas,  309. 

BEESE,  Associate  Justice. — This  is  a  suit  by  B.   P.   Hughes 
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againBt  W.  J.  B.  Adams^  B.  F.  Adams  and  Abel  Adams/ and  W.  W. 
Blake  to  recover  damages  for  breach  of  a  contract  by  Adams  to  con- 
vey timber,  and  by  Blake  to  convey  land.  The  court  having  sustained 
a  plea  in  abatement  directed  at  the  misjoinder  of  W.  W.  Blake,  and 
also  misjoinder  of  the  cause  of  action  upon  the  contract  executed  by 
him,  plaintiff,  having  excepted  to  such  ruling,  filed  his  third  amended 
petition,  on  which  the  case  was  tried,  eliminating  Blake  and  the  cause 
of  action  based  on  the  contract  executed  by  him.  The  court  sustained 
certain  demurrers  to  the  petition  and,  plaintiff  declining  to  amend, 
rendered  judgment  dismissing  the  suit,  from  which  judgment  plaintiff 
appeals. 

The  pleadings  are  voluminous  and  are  set  out  at  great  length  in 
appellant's  brief.  So  much  thereof  as  may  be  material  to  a  full 
understanding  of  the  case  as  here  presented  will  be  stated  in  passing 
upon  the  assignments  of  error,  which  are  addressed  to  the  action  of 
the  court  in  sustaining  the  plea  in  abatement  and  the  several  special 
demurrers. 

The  first  assignment  of  error  is  addressed  to  the  ruling  of  the 
court  in  sustaining  the  plea  in  abatement  for  misjoinder  of  parties 
and  causes  of  action.  Appellant  sued  upon  two  contracts,  one  £>r  the 
sale  and  conveyance  of  timber  upon  lands  belonging  to  Adams,  exe- 
cuted by  the  tiiree  Adamses,  and  the  other  a  contract  by  Blake  for 
the  sale  and  conveyance  of  a  tract  of  land.  With  regard  to  this  latter 
contract  it  was  alleged  that  Blake  did  not  at  the  time  of  the  contract 
own  the  tract  of  land  to  be  conveyed,  but  that  at  his  instance  it  was 
conveyed  to  the  Adams  brothers  "for  the  purpose  of  the  contract 
entered  into  by  Blake,"  and  that  Adams  had  knowledge  of  said  con- 
tract and  took  the  title  charged  with  its  performance.  The  other 
contract  was  a  contract  executed  by  the  Adams  brothers  to  sell  and 
convey  to  appellant  "all  the  timber  on  our  lands  in  the  southern  part 
of  Jasper  County.'^  The  only  proposition  stated  by  appellant  under 
this  assignment  is  that  *Vhere  the  owner  of  property,  the  legal  title 
to  which  is  in  another,  contracts  to  sell,  and  then  designates  a  third 
party  to  whom  the  title  is  conveyed  with  knowledge  of  the  contract 
to  sell  for  the  purpose  of  carrying  it  out,  and  such  third  party  dis- 
regarding the  contract,  sells  to  a  stranger  and  thus  renders  it  im- 
possible to  perform  the  owner's  contract,  he  becomes  liable  to  the 
purchaser  for  damages.''  In  substance,  the  proposition  is  that  Adams 
brqj;hers  are  liable  to  appellant  for  damages  for  breach  of  the  Blake 
contract.  The  court  did  not  hold  otherwise,  but  only  that  this  cause 
of  action  against  Blake  and  the  Adams  brothers  could  not  properly 
be  joined  with  the  other  cause  of  action  against  the  latter  upon  the 
other  contract  for  conveyance  of  timber  upon  other  lands  owned  by 
Adams  brothers.  This  is  the  only  question  presented  by  the  ruling, 
and  we  think  there, was  no  error  in  sustaining  the  plea.  (Stewart 
V.  Gordon,  65  Texas,  347;  Hartford  Fire  Ins.  Co.  v.  Post,  25  Texas 
Civ.  App.,  428.) 

The  second,  third,  fourth  and  fifth  assignments  of  error  complain 
of  the  ruling  of  the  court  in  susteining  certain  special  demurrers, 
each  presenting  the  general  objection  to  the  petition  that  the  contract 
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executed  by  Adams  brothers  was  unenforceable  and  void  under  the 
statute  of  frauds  because  it  fails  sufficiently  to  describe  the  lands^  the 
timber  upon  which  is  contracted  to  be  sold  by  Adams  brothers  to  ap- 
pellanty  and  the  petition,  in  so  far  as  it  attempts  to  give  a  description 
of  said  lands^  is  an  attempt  to  vary,  change  and  enlarge  the  terms 
of  a  written  contract,  contrary  to  the  statute  of  frauds.  These  special 
demurrers  present  in  different  forms  the  general  objection  that  there 
is  no  such  definite  description  of  the  lands,  upon  which  the  timber  to 
be  conveyed  is  located,  as  is  necessary  to  a  valid  contract,  and  that  it 
was  not  competent  for  appellant  to  help  out  this  insufficiency  of  de- 
scription by  special  averments  in  his  petition,  and  further,  that  with 
the  aid  of  these  special  averments  the  description  was  still  insufficient. 

The  property  which  was  the  subject  matter  of  the  contract  is  thus 
described:  '^All  of  the  timber  on  our  lands  situated  in  the  southern 
part  of  Jasper  County,  Texas/'  Whether  this  is  a  contract  for  the? 
sale  of  real  estate  or  an  interest  therein,  required  by  the  statute  of 
frauds  to  be  in  writing,  it  is  not  necessary  for  us  to  decide  in  the 
view  we  take  of  the  question  here  presented.  There  is  great  conflict 
in  the  authorities  upon  the  question.  In  Boy  kin  v.  Bosenfield  (69 
Texas,  118),  it  is  stated  that  ^^a  mortgage  of  trees  to  be  cut  and  re- 
moved from  the  freehold,  or  a  mortgage  of  growing  timber  by  one 
who  has  purchased  the  same,  to  be  cut  and  removed  from  the  free- 
hold, is  a  mortgage  of  personal  property  and  will  avail  the  mortgagee 
if  it  be  recorded  as  a  chattel  mortgage.*'  In  the  present  contract 
appellant  was  to  have  fifteen  years  within  which  to  remove  the  tim- 
ber. To  what  extent,  if  to  any,  the  doctrine  announced  so  broadly  in 
the  case  cited  should  be  modified  by  the  facts  of  the  particular  case 
before  the  court,  it  is  not  necessary  for  us  to  decide.  Treating  the 
contract  as  one  for  the  sale  of  an  interest  in  real  estate,  as  contended 
for  by  appellees,  we  think  that  the  contract  is  not  void  for  want  of 
sufficient  description  of  the  property,  and  that  taken  in  connection 
with  the  allegations  of  the  petition  there  is  no  difficulty  in  determin- 
ing what  property  is  conveyed.  It  was  alleged  in  the  petition  thdt 
Jasper  County  is  about  seventy  miles  long  from  north  to  south  and 
about  twenty  miles  wide  from  east  to  west;  that  appellees  owned  five 
certain  surveys  of  timbered  land  in  the  extreme  southern  part  of 
the  county,  the  south  line  of  some  of  the  surveys  abutting  on  the 
south  line  of  the  county;  that  all  of  these  surveys  were  within  three 
or  four  miles  of  said  southern  boundary  of  the  county,  and  that  ap- 
pellees own  no  other  lands  in  said  county  lying  in  less  than  twenty- 
five  or  thirty  miles  of  said  south  line  (jf  the  county.  The  petition 
set  out  a  full  and  definite  description  of  the  five  tracts  of  timber 
lands  owned  by  appellees  and  alleged  to  be  tlie  subject  matter  of  the 
contract.  If  the  contract  had  been  one  to  convey  all  the  lands  owned 
by  them  in  Jasper  County  it  could  not  be  questioned  that  the  descrip- 
tion would  be  sufficient,  and  would  apply  to  any  or  all  lands  owned 
by  the  vendor  and  so  located.  (Witt  v.  Harlan,  66  Texas,  661; 
Gamer  v.  Boyle,  97  Texas,  465.) 

Independently  of  the  allegations  of  the  petition  the  court  will  take 
judicial  notice  of  the  boundaries  of  Jasper  County  and  of  its  geo- 
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graphical  shape,  that  is,  that  it  is  very  much  longer  from  north  to 
south  than  it  is  wide  from  east  to  west;  so  shaped,  in  fact,  that  its 
southern  part  as  distinguished  from  its  middle  or  northern  part,  as 
those  terms  are  commonly  used,  would  designate  the  locality  of  the 
land  referred  to  with  sufficient  definrteness  to  bring  it  within  the 
doctrine  of  the  cases  referred  to,  unless  it  should  appear  that  the  land 
to  which  it  was  sought  to  spply  the  description  was  so  located  that  it 
could  not  be  said  with  any  definiteness  that  it  was  located  in  the 
southern  rather  than  in  the  middle  or  northern  part  of  the  county. 
But  according  to  the  allegations  of  the  petition  there  is  no  such  in- 
definiteness.  Appellees  owned  five  surveys  of  timbered  land  in  the 
extreme  southern  part  of  the  county,  some  of  them  abutting  on  the 
south  line  and  all  of  them  within  three  or  four  miles  thereof,  and 
owned  no  other  land  in  the  southern  part  of  the  county  or  less  than 
twenty-five  or  thirty  miles  of  said  tracts. 

We  think  there  is  no  merit  in  the  contention  of  appellees  that  the 
contract  does  not  embrace  in  the  description  ^'all  the  timber  on  ail 
of  our  lands.*'  The  language  of  the  contract  is  ''all  of  the  timber 
on  our  lands/*  etc.  This  necessarily  included  the  timber  on  all  of 
the  lands  so  owned  by  appellees. 

Appellees  rely  upon  the  case  of  Penn  v.  Yellow  Pine  Lumber  Co., 
decided  by  this  court  (35  Texas  Civ.  App.,  181).  In  that  case  the 
land  was  described  as  ''6100  acres  under  consideration  in  Tyler 
County.**  The  petition  described  several  surveys  of  land  in  Tyler 
County,  aggregating  6100  acres,  and  alleged  that  they  constituted  the 
land  under  consideration  by  the  paities  and  were  mutually  understood 
by  the  parties  to  be  the  land  embraced  in  the  contract.  The  contract 
appears  to  have  been  for  the  sale  of  the  land.  The  defendant  specially 
demurred  to  the  petition  on  the  ground  that  the  description  was  in- 
sufficient, which  was  sustained  by  the  trial  court.  The  following  lan- 
guage from  the  opinion  of  the  court  shows  that  that  case  is  clearly 
distinguishable  from  the  recent  case: 

•"The  only  language  in  the  contract  descriptive  of  the  land  agreed 
to  be  sold  is  'the  6100  acres  under  consideration,  in  Tyler  County.* 
This  language  only  informs  us  that  the  land  contracted  to  be  sold  is 
situate  in  T^ler  County,  and  consists  of  6100  acres,  and  it  is  mani- 
fest that  the  land  can  not  be  identified  from  this  description.  The 
words  'under  consideration*  add  nothing  to  the  description  of  the 
land,  since  they  only  refer  to  the  mental  attitude  of  the  parties  toward 
the  land,  which,  from  the  allegations  of  the  petition,  is  only  suscepti- 
ble of  proof  by  parol.  To  permit  the  appellant  to  show  by  parol  what 
land  was  under  consideration  would  be,  in  effect,  to  abrogate  the  rule 
requiring  contracts  for  the  sale  of  land  to  be  in  writing.  If  the  ap- 
pellant's contention  is  sound  the  conrtract  would  be  enforceable  if  it 
only  described  the  land  as  that  'under  consideration,*  since  the  des- 
ignation of  the  number  of  acres  and  the  county  in  which  the  land  is 
situate  is  clearly  insufficient  to  identify  it  with  reasonable  certainty, 
and  the  entdre  description  must  be  supplied  by  parol  proof  showing 
what  land  was  under  consideration  by  the  parties.  We  think  the 
eases  of  Cunyus  v.  Lumber  Co.,  20  Texas  Civ.  App.,  290,  and  Taf- 
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£nder  y.  Merrell,  95  Texas^  95,  cited  by  appellant^  are  easily  distin-* 
guishable  from  ihe  preseoit  case.  In  the  cases  cited  tlie  description 
was  held  sufficient  because  the  extrinsic  facts  alleged  and  proven 
eliminated  all  ambiguity  therefrom,  and  made  the  identity  of  the 
land  certain  from  the  description  contained  in  the  deed.  In  the 
present  case  the  estrinsic  facts  alleged  in  the  petition,  and  which  are 
only  susceptible  of  proof  by  parol,  must  be  looked  to  primarily  to 
obtain  a  description  sufficient  to  identify  the  land/' 

The  location  of  the  lands  as  in  the  southern  part  of  Jasper  County, 
we  think,  is,  substamtially,  as  definite  as  though  they  were  described 
as  m  Jasper  County,  and  when  this  is  taken  in  connection  with  the 
description  as  "our  lands,''  that  is,  **all  our  lands"  in  that  locality, 
it  remained  only  to  show  what  lands  situated  there  were  owned  by 
appellees,  and  this  was  clearly  shown  by  the  allegations  of  the  peti- 
tion. (Witt  V.  Harlan,  supra;  Gamer  v.  Boyle,  supra;  Hermann  v. 
Likens,  90  Texas,  449;  Baxter  v.  Yarborough,  46  Texas,  231;  Smith 
V.  Westall,  76  Texas,  609.)  We  think  the  court  erred  in  sustaining 
the  special  demurrers  referred  to. 

The  trial  court  also  erred  in  sustaining  the  special  demurrer  set 
out  in  paragraph  seven  of  the  second  amended  original  answer,  as 
set  oot  in  the  sixth  assignment  of  error.  By  the  terms  of  the  contract 
appellees  were  to  deliver  into  the  bank  a  merchantable  title  to  the 
timber  to  appellant  by  February  1,  1907,  whereupon  appellant  waa  to 
pay  into  the  bank  the  balance  of  the  purchase  price.  Appellant  was 
not  required  to  make  any  further  demand  upon  appellees  to  comply 
with  this  provision  of  the  contract.  There  is  no  merit  in  appellees' 
contention  under  this  assignment,  that  appellant  depended  upon  a 
sale  of  the  timber  to  the  Nona  Mills  Company  to  get  the  money  to 
pay  for  the  timber.     (Clarke  v.  Wilson,  41  Texas  Civ.  App.,  450.) 

By  'the  terms  of  the  contract  appellees  were  to  deliver  a  *%er- 
chantable"  title  to  the  timber.  In  his  second  amended  original  peti* 
tion  appellant  alleged  that  appellees  had  failed  to  deliver  a  ^^good^ 
merchantable  title."  If  there  is  any  distinction  between  a  "mer- 
chantable" title  and  a  "good,  merchantable"  title  the  variance  was 
cured  by  the  third  amended  petition  in  which  appellees  are  alleged 
to  have  failed  to  deliver  a  "merchantable  title"  to  the  timber. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining  the  special 
demurrer  to  the  petition  contained  in  paragraphs  eight  and  nine  of 
the  second  amended  original  answer,  as  set  out  in  the  seventh  and 
eighth  assignments  of  error.  The  obligation  of  appellees  was  to  fur- 
nish appellant  a  merchantable  title  to  the  timber.  It  was  alleged  in 
the  petition  that  the  title  furnished  was  defective,  but  that  appellant 
offered  to  extend  the  time,  and  to  cooperate  with  appellees  in  curing 
the  defects,  and  further,  it  was  alleged  that  if  appellees  were  not 
able  to  cure  the  defects,  appellanjt  would  nevertheless  demand  and 
require  a  general  warranty  deed  to  the  timber  in  the  condition  in 
which  their  titles  were.  These  were  all  proper  matters  to  be  alleged 
and  proven,  as  tending  to  show  an  intentional  breach  of  the  contract 
by  appellees. 

From  what  has  been  said  it  appears  that  the  court  erred  in  sus- 
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taining  the  special  demnrrer  contained  in  paragraph  twelve  of  the 
second  amended  original  answer  as  set  out  in  the  ninth  assignment 
of  error.  Upon  the  question  presented  we  think  the  law  is  correctly 
stated  in  the  proposition  of  appellant  under  this  assignment.  ^Ht^Thile 
the  purchaser  under  a  contract  of  sale  has  the  right  to  demand  of 
the  seller  such  a  title  as  called  for  in  the  contract,  he  nevertheless  has 
the  right,  if  the  seller  can  not  deliver  such  a  title  as  he  contracted 
to  deliver,  to  take  such  title  as  the  seller  has/' 

Appellees  alleged  in  their  answer  that  they  told  appellant  at  the 
time  of  the  making  of  the  contract  that  *there  were  defects  in  their 
title  which  they  could  not  remedy,  but  appellant  said  that  he  would 
take  the  timber  anyhow;  that  thereupon  appellant  drew  the  contract 
and  when  the  same  was  presented  to  appellees  they  called  attention 
to  the  fact  that  their  titles  were  defective  as  disclosed  by  the  records 
of  Jasper  County,  and  if  the  clause  requiring  them  to  furnish  a  mer- 
chantable title  meant  a  perfect  title  or  one  good  on  the  records,  they 
would  not  sign  the  contract  because  they  could  not  furnish  such  title. 
Appellees  then  asked  appellant  what  was  meant  by  ''merchantable 
title,''  and  told  him  if  what  was  meant  was  their  general  warranty 
deed  they  would  sign  the  contract,  whereupon  they  were  answered  by 
appellant  that  their  general  warranty  deed  was  all  he  wanted  and 
that  was  what  was  meant  by  ''merchantable  title,"  upon  which  they 
relied  and  by  which  they  were  induced  to  sign  the  contract.  It  was 
alleged  that  appellees  did  not  know  what  was  meant  by  "merchantable 
title"  until  assured  by  appellant  as  aforesaid.  The  court  overruled 
an  exception  by  appellant  to  these  allegations  at  the  answer,  which 
is  complained  of  by  the  tenth,  eleventh  and  twelfth  assignments  of 
error. 

There  was  no  error  in  the  ruling.  The  terms  "merchantable  title" 
are  not  of  such  clear  and  definite  meaning  as  tha.t  appellees  will  not 
be  allowed  to  say  tiiat  they  were  ignorant  of  their  meaning  and  relied 
upon  the  assurance  of  appellant  as  to  the  sense  in  whioh  they  were 
used  in  the  contract.  They  do  not  necessarily  import  a  clear  and 
perfect  record  title.  In  fact,  as  used  in  regard  to  conveyances  of 
land  it  is  a  technical  term,  the  exact  meaning  of  which  has  been  the 
subject  of  much  discussion  and  innumerable  judicial  decisions.  (Mau- 
pin  on  Marketable  Titles,  63S;  6  "Words  and  Phrases,  Title,  Market- 
able Title;  Boberts  &  Corley  v.  McFaddin,  32  Texas  Civ.  App.,  47.) 
It  has  been  held  that  a  limitation  title,  where  the  owner  is  clearly 
barred,  is  a  merchantable  title.  (Hedderly  v.  Johnson,  44  N.  W., 
628.) 

It  was  competent  for  appellees  to  allege  and  prove  that  they  were 
induced  to  sign  the  contract  by  the  representation  of  appellant  as  to 
the  meaning  of  the  term.  (Lott  v.  Kaiser,  61  Texas,  671.)  If  the 
allegations  of  the  answer  are  true,  upon  every  principle  of  equity 
appellant  would  be  estopped  to  say  that  appellees  had  no  right  to  rely 
upon  his  assurance  of  the  meaning  of  tiie  terms  as  used  in  this 
contract. 

If  it  be  established  that  these  allegations  of  the  answer  are  true, 
then  not  only  did  appellant  have  a  right  to  accept  tiie  general  war- 
ranty deed  of  appellees,  but  he  waa  bound  to  do  so,  and  if  they  ten* 
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dered  him  snch  deed  and  he  refused  to  accept  it,  they  were  not  re- 
quired to  do  anything  more. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 


Missouri^  Kansas  &  Tbxas  Bailway  Cokpant  of  Tbzas  y. 

Dock  Sedus. 

Decided  April  12,  1900. 

1. — Stare  Deeisis— Judgment  on  Pormer  Appeal. 

Questions  of  law  decided  on  appeal  to  a  court  of  ultimate  resort  must  goTem 
the  ease  in  fhe  same  court  and  the  trial  court  through  all  subsequent  stages  of  the 
proceedings,  and  will  seldom  be  reconsidered  or  reversed  even  if  they  appear  to 
be  erroneous.  The  rule  applies  with  peculiar  force  to  the  Courts  of  Civil  Appeals 
of  this  State,  and  applies  when  on  a  second  appeal  the  facts  are  substantially 
the  same  as  they  were  on  the  first,  or  when  they  do  not  materially  affect  the 
application  of  the  law  as  announced. 

Sd — Charge — Constmotion. 

The  charge  of  the  court,  including  the  special  charges  given,  must  be 
considered  as  a  whole  and  with  reference  to  its  application  to  the  pleadings  and 
evidence  in  order  to  determine  whether  a  particular  part  thereof  was  misleading 
or  erroneous. 

S. — Same— Clerical  Error — Contributory  Negligence. 

Where,  in  an  action  by  a  passenger  for  personal  injuries  alleged  to  have 
been  inflicted  by  the  negligence  of  the  carrier,  the  undisputed  fact  was  that  he  was 
not  at  Greenville  when  he  alighted  and  was  injured  in  attempting  to  again 
reenter  the  train,  and  the  case  was  tried  by  both  parties  and  submitted  by  the 
court  on  this  theory,  an  instruction  on  contributory  negligence  requiring  the  jury 
to  find  whether  an  ordinarily  prudent  person  would  have  discovered  that  he  was 
at  Greenville  before  leaving  the  train,  could  not  have  misled  the  jury,  the 
omission  of  the  word  "not  being  a  mere  clerical  error,  and  the  issue  being 
properly  submitted  in  a  special  charge  given  at  request  of  the  complaining  party. 

4. — ^IHunagea— Yerdiet — Personal  Injuries. 

Where  the  plaintiff  was  56  years  of  age  at  the  time  of  his  injury  with  a 
life  expectancy  of  18^  years;  was  earning  from  $2.50  to  $3.50  per  day  at  his 
trade  as  a  carpenter;  and  it  appeared  that  his  leg  was  crushed  and  amputated 
and  as  a  result  his  capacity  as  a  carpenter  was  practically  destroyed ;  and  that  he 
was  confined  to  his  bed  four  months  and  suffered  great  ihental  and  physical  pain, 
a  verdict  awarding  him  the  sum  of  ten  thousand  dollars,  could  not  be  held 
excessive,  in  the  absence  of  anything  to  indicate  that  the  jury  were  influenced 
by  improper  motives. 

Appeal  from  the  District  Court  of  Hunt  Couivty.  Tried  below 
before  Hon.  B.  L.  Porter. 

Jno.  T.  Craddock  {Coke,  Miller  &  CoJce,  of  counsel) ,  for  appellant. 

Looney  &  Clark,  for  appellee. 

TALBOT,  Associate  Justice. — ^This  is  an  action  brought  by  the 
appellee  against  appellant  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  at  Eoyse,  Texas,  while  traveling 
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Bs  a  passenger  on  one  of  appellant's  trains  from  Dallas  to  Greenville, 
Texas.  The  defendant  answered  by  a  general  demurrer^  a  general 
denial  and,  specially,  that  appellee's  injuries  were  caused  and  prox- 
imately contributed  to  by  appellee's  own  negligence  in  that  he  neg- 
ligently alighted  from  the  train  at  Boyse  without  appellant's  knowl- 
eoge  on  the  side  thereof  opposite  from  the  depot  and  platform  pro- 
vided for  the  use  of  passengers;  that  at  the  time  he  so  alighted  from 
the  train  he  was  intoxicated,  or  partially  so^  from  the  voluntary  use 
of  intoxicating  liquors;  that  being  in  such  condition  caused  or  con- 
tributed to  cause  him  to  alight  ^m  the  train  at  Boyse  and  on  the 
side  thereof  opposite  from  the  depot  platform,  and  caused  or  con- 
tributed to  cause  him  to  fall  underneath  the  wheels  of  the  car  and 
receive  the  injuries  of  which  he  complains.  The  case  was  tried  be- 
fore the  court  and  jury  March  13,  1908,  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  the  sum  of  $10,000,  and  the  de- 
fendant appealed. 

The  evidence  warrants  the  following  conclusions  of  fact:  Appellee 
was  a  carpenter  and  had  been  at  work  in  Dallas.  His  home  was  in 
Greenville,  and  about  nine  o'clock  on  the  night  of  June  24,  1905,  he 
purchased  a  ticket  from  appellant's  agent  at  Dallas  and  took  passage 
on  one  of  its  passenger  trains  for  Greenville.  ,  Shortly  after  leaving 
Dallas  the  conductor  or  auditor  on  the  train  took  up  appellee's  ticket 
and  placed  in  his  hat  a  white  slip  of  paper  or  pasteboard  used  to  in- 
dicate the  station  to  which  appellee  was  destined.  The  color  of  the 
slip  of  paper  or  pasteboard  selected  by  the  conductor  or  auditor  on 
the  night  in  question  to  indicate  Greenville  as  the  place  of  destina- 
tion of  the  passenger  was  green  and  by  mistake  he  placed  in  appellee's 
hat  a  white  slip,  the  white  slip  indicating  Boyse,  a  station  between 
Dallas  and  Greenville,  as  his  destination.  After  appellee's  ticket  was 
taken  up  he  fell  asleep,  and  when  the  train  reached  Boyse  one  of 
defendant's  employes  on  the  train  awukened  him  and  told  him  in 
effect  that  he  had  reached  his  destination  and  to  get  off  the  train. 
Believing  that  he  had  reached  Greenville,  appellee  hurriedly  left  the 
car,  and  seeing  the  gates  or  way  open  on  both  sides  of  the  car  plat- 
form got  off  the  train  on  the  opposite  side  from  the  depot  house  and 
platform.  Previous  to  this  appellee  had  made  frequent  trips  from 
Dallas  to  Greenville,  traveling  on  defendant's  railroad,  and  was  in 
the  habit  of  getting  off  the  train  at  Greenville  on  the  side  thereof 
opposite  the  depot  and  platform,  which  was  a  safe  place  to  alight, 
and  it  was  the  custom  for  other  passengers  to  do  likewise.  The  depot 
and  platform  at  Boyse  are  on  the  same  side  of  the  railroad  track 
that  the  depot  and  platform  ere  at  Greenville.  Almost  immediately 
after  alighting  from  the  train  at  Boyse  and  just  as  the  train  was 
leaving  that  station,  moving  slowly,  appellee  discovered  that  the  place 
was  not  Greenville,  and  then  attempted  to  get  back  on  the  train,  with 
e  grip  in  his  hand,  when  he  stepped  upon  or  caught  his  foot  in  a 
roughly  cut  or  jagged  piece  of  iron  lying  on  the  ground  near  the 
railroad  track,  which  caused  him  to  stumble  and  fall,  so  that  his  right 
foot  and  leg  went  on  the  railroad  traclc  and  were  run  over  and 
crushed  in  such  manner  as  to  necessitate  the  amputation  of  the  leg 
between  the  knee  joint  and  hip.    Appellant  was  negligent  in  permit- 
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ting  the  piece  of  iron  upon  which  tlie  plaintiff  stumbled,  or  in  which 
he  caught  his  foot,  to  remain  and  be  upon  the  ground  near  its  track; 
in  placing  in  plaintiff's  hat  a  wrong  and  misleading  conductor's  check 
that  indicated  that  plaintiff's  destination  was  Boyse  instead  of  Green- 
ville, and  in  telling  him  he  had  reached  his  destination  and  to  get 
off  when  the  train  arrived  at  Boyse.  The  negligence  of  defendant's 
servants  as  indicated  was  the  proximate  cause  of  plaintiff's  injuries 
and  he  was  not  guilty  of  contributory  negligence. 

Appellant's  assignments  of  error  from  the  first  to  the  eighth,  in- 
clusive, and  the  eleventh  and  twelfth,  complain  of  the  fifth  paragraph 
of  the  court's  general  charge  and  the  refusal  of  certain  special  in- 
structions requested  by  it.  The  paragraph  of  the  court's  charge  here 
objected  to  is  that  portion  of  the  charge  wherein  the  jury  were  in- 
Btructed  that  if  they  found  the  facts  as  therein  grouped  to  exist  to 
find  for  the  plaintiff,  and  the  several  special  charges  related  to  the 
different  phases  of  contributory  negligence  on  the  part  of  the  plaintiff 
as  contended  for  by  the  defendant.  The  tenth  assignment  of  error 
complains  of  the  court's  refusal  to  give  a  special  charge  asked  by  de- 
fendant to  the  effect  that  defendant  had  constructed  a  platform  for 
the  use  of  passengers  in  getting  off  of  trains  at  Boyse  on  the  south 
side  of  its  main  track,  and  the  evidence  was  not  sufficient  to  show 
such  nse  of  the  premises  on  the  opposite  side  as  required  of  defendant 
any  duty  to  keep  the  same  free  from  obstructions,  etc.;  and  the  thir- 
teenth, fourteenth  and  fifteenth  assignments  charge  that,  for  the  sev- 
eral reasons  therein  stated,  the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial.  These  assignments  will  be  overruled.  There 
is  enough  in  the  record  before  us  to  show,  or  from  which  it  may  be 
fairly  inferred,  that  the  questions  raised  by  said  assignments  and 
propositions  thereunder  were,  upon  pleadings  and  evidence  in  all  re- 
spects substantially  the  same  as  the  pleadings  and  evidence  upon 
which  the  judgment  from  which  the  present  appeal  is  prosecuted  was 
rendered,  aecided  adversely  to  appellant  by  the  Court  of  Civil  Ap- 
peals for  the  Third  District  on  a  former  appeal  of  this  case.  (Mis- 
souri, K.  &  T.  By.  Co.  V.  Bedus,  48  Texas  Civ.  App.,  322.)  The 
general  rule  of  stare  decisis,  which  is  invoked  by  appellee  in  reply  to 
tiiese  assignments,  is  stated  by  Mr.  Wells  in  his  work  on  res  cidjudi' 
cata  and  stare  decisis  thus:  '^It  is  a  well  settled  principle  that  ques- 
tions of  law  decided  on  appeal  to  a  court  of  ultimate  resort  must 
govern  the  case  in  the  same  court  and  the  trial  couirt  through  all 
subsequent  stages  of  the  proceedings,  and  will  seldom  be  reconsidered 
or  reversed  even  if  they  appear  to  be  erroneous."  In  the  case  of 
Frankland  v.  Cassaday,  62  Texas,  418,  after  careful  consideration  and 
a  review  of  many  of  the  authorities  upon  the  subject,  it  was  held  that 
the  rule  should  be  applied  when  on  the  second  appeal  the  facts  are 
substantially  the  same  as  they  were  on  the  first,  or  rather  when  they 
do  not  materially  affect  the  application  of  the  law  as  announced; 
that  only  in  exceptional  cases-^^1  the  Supreme  Court  overrule  deci- 
sions previously  made  in  the  same  cause  on  a  former  appeal.  That 
the  rule  applies  with  peculiar  force  to  the  Courts  of  Civil  Appeals  of 
this  State  is  affirmed  by  the  case  of  Missouri,  K.  &  T.  By.  Co.  v. 
Belew^  26  Texas  Civ.  App.,  8.    That  was  a  case  in  which  the  question 
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presented  had  been  decided  against  the  appellant  on  a  former  appeal 
by  the  Court  of  Civil  Appeals  for  the  Second  District^  and  Judge 
Gill,  of  the  First  District,  on  a  second  appeal  of  the  case,  speaking 
for  the  court,  says:  "Should  we,  after  a  thorough  review  of  the  au- 
thorities, reach  a  conclusion  different  from  that  announced  on  the 
former  appeal,  it  would  necessitate  a  reversal  of  the  judgment.  The 
trial  court  at  the  next  trial  would  be  governed  by  our  opinion.  The 
next  appeal  would  be  to  the  Court  of  Civil  Appeals  of  the  Second 
District  and  tiiat  court  might  adhere  to  their  first  conclusion.  That 
course  would  result  in  another  reversal  and  thus  the  case  would  be 
tossed  from  one  court  to  another  and  a  final  adjudication  indefinitely 
postponed."  That  such  consequences  might  probably  follow  a  failure 
to  apply  the  rule  by  the  Courts  of  Civil  Appeals  of  this  State,  under 
our  present  judiciary  system,  and  that  they  should  be  avoided  caa 
not  well  be  denied.  We  conclude  that  this  appeal  presents  a  proper 
case  for  the  application  of  the  rule  discussed  and  invoked  by  appellee 
in  disposing  of  the  assignments  under  consideration,  and  that  without 
regard  to  what  our  conclusion  might  have  been  upon  the  questions 
involved  in  the  assignments  as  original  propositions,  we  should  be 
governed  by  the  decision  on  the  former  appeal.  We  do  not,  however, 
desire  to  be  understood  as  questioning  the  correctness  of  that  deci- 
sion. On  the  contrary,  we  think  it  is  clearly  right.  But,  however 
that  may  be,  we  are  of  opinion,  after  a  careful  consideration  of  the 
several  assignments  mentioned  and  the  evidence  as  it  appears  on  the 
present  appeal,  that  the  court  did  not  err  in  any  of  the  rulings  com- 
plained of  in  said  assignments. 

Appellant's  ninth  assignment  of  error  complains  of  the  following 
paragraph  of  the  court^s  charge,  viz.:  "If,  however,  you  believe 
from  the  evidence  that  the  plaintiff  was  not  directed  or  caused  to 
leave  the  train  at  Boyse  by  any  train  employe  of  the  defendant,  or 
if  you  believe  that  he  was  caused  to  leave  the  train  by  reason  of  the 
negligence,  if  any,  of  the  defendant's  train  employes,  yet  if  you  find 
from  the  evidence  that  an  ordinarily  prudent  person  would  have  dis- 
covered that  he  was  at  Greenville  before  leaving  said  train;  or  his 
attempt  to  reboard  said  train  at  the  time,  in  the  manner  and  under 
the  circumstances  in  which  he  did,  constituted  contributory  negli- 
gence on  his  part  that  proximately  caused  or  contributed  to  his  in- 
jury; or  if  you  believe  that  at  the,  time  the  plaintiff  attempted  to 
reboard  the  moving  train  (if  he  did  so  attempt)  he  was  intoxicated 
and  was  encumbered  with  a  grip  in  his  hand,  and  that  this  condition 
and  manner,  if  you  so  find,  in  which  he  attempted  to  get  aboard  said 
train  was  negligence  on  his  part  and  that  such  negligence  caused  or 
contributed  to  his  injury,  then,  or  in  either  event,  you  should  find 
for  the  defendant.*' 

The  objections  to  this  paragraph  of  the  charjge  are:  (1)  That  it 
is  erroneous,  misleading  and  confusing  in  that  it  submits  to  the  jury 
whether  or  not  under  the  circumstances  in  which  appellee  alighted 
from  the  train  a  person  of  ordinary  care  would  have  discovered  that 
he  was  at  Greenville,  whereas  the  question  at  issue  was  not  whether 
such  a  person  would  have  discovered  that  he  was  at  Greenville,  but 


1909.]  M.,  K.  &  T.  By.  Co.  of  Texas  v.  Eedus.  309 

"whether  or  not  such  a  person  would  have  discovered  that  he  was  not 
«t  Qreenville;  (2)  that  it  was  in  conflict  with  and  contradictory  of 
the  special  charge  given  at  the  request  of  appellant  to  the  effect  that 
if  the  jury  believed  appellee  was  intoxicated  he  would  not  have 
alighted  from  the  train  at  Boyse  or  that  but  for  such  intoxication 
he  would  have  discovered  that  he  was  not  at  Greenville  before  alight- 
ing, to  find  for  appellant.  We  -think  it  manifest  from  the  evidence 
and  other  portions  of  the  court's  general  charge  and  special  charges 
given  at  appellant's  request,  that  the  omission  of  the  word  *^ot'' 
before  the  words  '*at  Greenville"  in  this  paragraph,  was  a  mere  cler- 
ical error  and  did  not  mislead  the  jury  to  appellant's  injuiy.  It  is 
well  understood  that  the  charge  of  the  court,  which  includes  the  gen- 
eral and  special  charges  given,  is  to  be  considered  as  a  whole  and 
with  reference  to  its  application  to  the  pleadings  and  evidence.  There 
was  no  evidence  to  authorize  the  submission  of  the  issue  whether  or 
not  appellee  discovered  he  was  at  Greenville.  It  was  undisputed  that 
he  was  not  at  Greenville  when  he  alighted  from  the  train,  but  that 
he  was  at  Boyse.  This  was  the  theory  upon  which  the  case  was  tried 
by  both  parties  and  upon  which  it  was  submitted  to  the  jury,  and 
they  must  have  understood  that  the  court  intended  to  instruct  them 
that  if  they  believed  plaintiff  was  caused  to  leave  the  train  by  reason 
of  the  negligence  of  defendant's  employes,  and  that  an  ordinarily 
prudent  person  would  have  discovered  that  he  was  not  ait  Greenville 
before  leaving  the  train,  to  find  for  defendant.  Special  charge  No. 
seven,  given  at  the  defendant's  request,  infitructed  the  jury  that  if 
plaintiff  was  intoxicated  or  partially  intoxicated,  and  tiiat  but  for 
such  intoxication  he  would  not  have  alighted  from  the  train  at  Boyse, 
or  if  he  was  intoxicated  or  partially  intoxicated  and  was  aroused  by 
the  auditor  and  told  that  that  was  his  station  and  to  get  off,  yet,  if 
birt  for  such  intoxication  of  the  plaintiff  he  would  have  discovered 
that  he  was  not  at  Greenville  before  alighting,  to  find  for  defendant. 
Again,  by  special  charge  No.  18,  requested  by  defendant,  they  were 
instructed  as  follows:  "If  you  believe  from  the  evidence  that  plain- 
tiff got  off  the  train  at  Boyse,  and  that  after  he  got  off  of  it,  if  he 
did,  that  the  train  remained  standing  at  the  depot  a  time  reasonably 
sufficient  for  a  person  of  ordinary  prudence  after  discovering  that 
the  train  was  not  at  Greenville,  to  have  reboarded  the  train  while  it 
was  standing,  and  if  you  believe  from  the  evidence  that  plaintiff  was 
guilty  of  negligence  in  not  reboarding  the  train  before  it  started  to 
moving  out  of  the  station  at  Boyse,  and  that  such  negligence  caused 
or  contributed  to  cause  the  plaintiff's  injuries,  you  will  find  for  the 
defendant."  These  special  charges  seem  to  bear  directly  on  the  par- 
ticular phases  of  contributory  negligence,  especially,  if  not  exclu- 
sively, relied  on  by  appellant,  and  which  were  evidently  intended  to 
be  covered  by  that  paragraph  of  the  general  charge  of  which  appel- 
lant complains.  Hence,  l^e  error  in  the  general  charge  was  cured 
by  the  special  charges  or  they  so  minimized  such  error  that  it  is  not 
at  all  probable  that  the  jury  was  misled  by  it.  In  East  Line  &  B. 
B.  By.  Co.  V.  Smith,  65  T^xas,  167,  Judge  Stayton  said:  "The 
charge  must  be  taken  as  a  whole  in  order  to  determine  whether  or 
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not  it  was  erroneous  or  misleading,  and  it  must  be  construed  in  the 
light  of  the  issues  made  by  the  pleadings  and  evidence.'*  Again,  in 
Jacobs,  Bernheim  &  Co.  v.  Hawkins,  63  Texas,  3,  he  says:  "If  we 
consider  only  detached  portions  of  the  charge  given,  they  might  be 
held  objectionable;  but  a  charge  can  not  be  so  considered.  The  whole 
charge  must  be  looked  to  and,  if  taken  all  together,  it  correctly  gives 
the  law  applicable  to  the  case  and  there  be  nothing  in  it  calculated 
to  mislead,  it  is  sufficient/'  In  Kauffman  &  Bunge  v.  Babcock,  67 
Texas,  243,  it  is  said:  "The  appellants  complain  that  the  charge 
of  the  court  in  one  part  of  it  authorized  the  jury  to  find  exemplary 
^damages  though  there  was  probable  cause  for  suing  out  the  writ;  and 
in  another  part  authorized  such  finding  if  there  was  no  probable 
cause,  though  no  malice  was  made  to  appear.  The  main  charge  taken 
alone  may  be  susceptible  of  this  construction,  but  the  instructions 
given  at  the  request  of  the  appellants  cured  all  errors  in  this  respect. 
In  these  the  jury  was  instructed,  in  effect,  that  malice  and  probable 
cause  must  both  appear,  to  entitle  the  plaintiff  to  a  verdict  for  ex- 
emplary damages/'  We  conclude  there  was  no  such  error  in  the 
charge  complained  of  or  such  conflict  between  it  and  the  special 
charge  given  at  appellant's  request  as  would  authorize  a  reversal  of 
the  case. 

Nor  do  we  think  the  verdict  excessive.  The  plaintiff  was  a  car- 
penter by  trade  and,  although  55  years  of  age  at  the  time  injured,  he 
was  healthy  and  strong  and  earning  from  $2.50  to  $3.50  per  day. 
His  right  leg  was  crushed  and  amputated,  and  as  a  result  thereof 
his  capacity  as  a  carpenter  was  practically  destroyed.  He  was  con- 
fined to  his  bed  four  or  five  months  and  has  suffered  great  mental 
and  physical  pain.  His  life  expectancy  was  18i/^  years  and  there  is 
nothing  in  the  record  to  indicate  that  the  jury  w^  infiuenced  by 
any  improper  motive. 

The  evidence  supports  the  verdict,  and  finding  no  reversible  error 
in  the  record  the  judgment  is  affirmed. 

Affirmed. 

ON   MOTION   FOB   REHEARING. 

In  appellant's  motion  for  a  rehearing  we  are  asked,  in  effect,  to 
correct  our  conclusions  of  fact,  "that  shortly  after  leaving  Dallas  the 
conductor  or  auditor  on  the  train  took  up  the  appellee's  ticket  and 
placed  in  his  hat  a  white  slip  of  paper  or  pasteboard  used  to  indicate 
the  station  to  which  the  appellee  was  destined,^'  and  that  "after  ap- 
pellee's ticket  was  taken  up  he  fell  asleep  and  when  the  train  reached 
Eoyse  one  of  defendant's  employes  on  the  train  awakened  him  and 
told  him  in  effect  that  he  had  reached  his  destination  and  to  get  off 
the  train,''  and  to  find  definitely  that  it  was  the  auditor  on  the  train 
who  did  those  things.  In  deference  to  the  request  we  do  not  hesitate 
to  say  that  the  testimony  warrants  such  finding;  but  whether  the 
check  was  placed  in  appellee's  hat  and  he  was  aroused  and  the  state- 
ment referred  to  made  to  him  by  the  conductor,  auditor  or  some 
other  employe  of  appellant  assisting  in  the  operation  of  the  train  is, 
in  our  opinion,  immaterial  in  so  far  as  a  determination  of  the  legal 
questions   involved   is   concerned.     With   respect  to  the   grounds  of 
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the  motion  for  a  rehearing  it  is  sufBcient  to  state  that  we  see  no 
good  reason  to  change  our  views  aa  to  the  law  applicable  to  the  facts 
of  the  case,  and  said  motion  is  overruled. 

Overruled. 
Writ  of  error  refused. 


P.  F.  Thigpen  et  al.  v.  A.  S.  Bussbll  bt  ux. 

Decided  April  14,  1909. 

1. — ^Homestead — ^Abandonment — ^Removal. 

The  question  of  abandonment  of  a  homestead  once  used  and  occupied  as  such, 
by  removal  therefrom,  is  dependent  upon  the  intention  of  the  parties,  and 
\i'hether  such  removal  was  with  the  fixed  intention  of  not  returning  to  the  place 
as  a  home. 

2. — Same— Evldenoe— Intention — ^Declarations. 

Where,  under  a  decree  partitioning  the  estate  of  a  decedent,  the  homestead, 
which  was  the  separate  property  of  the  decedent,  was  set  apart  to  the  surviving 
wife  as  a  homestead  so  long  as  she  might  elect  to  use  or  occupy  the  same  as 
Buch,  the  fact  that  after  her  second  marriage  she  and  her  husband  rented  the 
property  and  removed  to  another  county  where  they  remained  until  suit  was 
brought  by  the  heirs,  did  not  unmistakably  manifest  their  true  intent,  and 
their  declarations  of  their  intention  accompanying  such  acts  and  explanatory 
thereof  were  admissible  in  evidence  notwithstanding  they  may  seem  self-serving. 

8.— Same. 

The  fact  that  the  wife  and  her  husband  removed  from  the  homestead  to 
another  county  and  there  resided  on  a  place  to  which  title  was  taken  in  the 
wife's  name,  would  not  constitute  an  abandonment  of  the  homestead  if  they  at 
all  times  retained  the  intention  not  to  make  their  home  on  the  new  place,  but 
to  return  to  the  first  home  and  resume  their  occupancy  of  it. 


An  offer  bv  husband  and  wife  to  sell  the  property  was  not  necessarily 
inconsistent  with  their  intention  to  return  to  it  and  reoccupy  it  as  a  home  if  they 
did  not  sell. 


Followed. 

Facts  held  to  support  a  finding  that  the  homestead  had  not  been  abandoned. 
Following  Foreman  v.  Meroney,  62  Texas,  723. 

6. — ^Findings — ^Kerersal. 

That  the  evidence  tends  strongly  to  support  a  conclusion  contrary  to  that  of 
the  trial  judge,  will  not  authorize  the  appellate  court  to  set  aside  the  judgment. 

Appeal  from  the  District  Court  of  Goliad  County.  Tried  below 
before  Hon.  James  C.  Wilson. 

Fowler  &  Fowler,  for  appellants. — It  being  a  material  question  in- 
volved in  this  case,  as  to  whether  the  defendants,  who  own  and  oc- 
cupy as  their  apparent  legal  homestead  the  premises  in  Milam  County, 
and  have  not  resided  upon  the  premises  in  controversy  situated  in 
Goliad  County  since  their  marriage  in  August,  in  1902,  and  for  some 
time  prior  thereto,  have  had  any  real  abiding  intention  to  occupy 
the  premises  in  controversy  as  their  homestead,  or  have  only  claimed 
the  same  and  made  and  intended  to  make  only  such  repairs  and 
improvements  upon  the  same  as  would  enable  them  to  rent  said  prem- 
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ises  and  to  wrongfully  collect  iihe  money  arising  from  the  rent  of 
said  premises^  evidence  of  the  witnesses  to  the  effect  that  they  heard 
the  defendants  or  cither  of  them  state  that  they  intended  to  occupy 
said  premises  as  their  homestead,  is  not  admissible,  because  under 
the  facts  and  circumstances  of  this  case  such  statements  are  the  self- 
serving  declarations  of  the  defendants,  and  when  such  evidence  has 
been  admitted  over  plaintiffs'  objections  is  reversible  error.  Wool- 
fork  V.  Bicketts,  48  Texas,  37;  Beece  v.  Benfro,  68  Texas,  195; 
Waples  Homestead  and  Exemptions,  pp.  189,  190,  192,  565,  567  and 
568;  Johnston  v.  Martin,  81  Texas,  21;  Portwood  v.  Newberry,  79 
Texas,  337;  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  27. 

The  defendants  having  acquired,  nsed  and  occupied  the  house 
and  lots  in  Milano  as  their  apparent  legal  homestead,  declara- 
tions made  by  them  during  their  occupancy  of  such  homestead  as  to 
their  intention  to  use  and  occupy  the  land  in  controversy,  another 
separate  and  distinct  place  of  residence,  as  their  homestead  at  some 
time  in  the  future,  are  immaterial,  self-serving  and  inadmissible  to 
prove  such  intent,  and  the  admission  of  sucfh  testimony  over  the  ob- 
jections of  the  plaintiffs  constitutes  reversible  error.  O'Brien  v. 
Woeltz,  94  Texas,  148;  Archibald  v.  Jacobs,  69  Texas,  249;  Waples 
Homestead  and  Exemptions,  pp.  567-8. 

The  court  erred  in  finding  as  a  conclusion  of  law  that  the  defend- 
ant, Susan  A.  Bussell,  has  not  abandoned  said  land  as  a  homestead, 
and  that  judgment  should  be  rendered  that  plaintiffs  take  nothing 
by  their  suit,  because  it  conclusively  appears  from  the  evidence  in 
this  case,  and  the  facts  proven  as  set  forth  in  and  under  the  fiftJi 
assignment  of  error,  that  she  had  abandoned  said  premises  both  in 
fact  and  as  a  matter  of  law,  and  judgment  should  have  been  rendered 
for  plaintiffs  for  the  recovery  of  the  premises  in  controversy.  John- 
ston V.  Martin,  81  Texas,  21 ;  Mattingly  v.  Berry,  23  S.  W.,  215. 

Burden  of  proof  on  defendants  to  show  absence  was  temporary: 
Bell  V.  Greathouse,  49  S.  W.,  258;  Marshall  v.  Apple^ate,  10  S.  W., 
805;  Waples  Homestead  and  Exemptions,  pp.  564  and  135;  15  Am. 
&  Eng.  Ency.  of  Law,  646. 

Declarations  are  insufficient  to  overcome  acts  of  the  defendants: 
Woolfork  V.  Bickets,  48  Texas,  28;  Beece  v.  Benfro,  68  Texas,  194; 
Craddock  v.  Edwards,  81  Texas,  609;  Portwood  v.  Newberry,  79 
Texas,  337;  Waples  Homestead  and  Exemptions,  pp.  565,  567-8,  189- 
90,  192. 

0.  E.  Pope  and  J.  Ous.  Patton,  for  appellee. 

BEESE,  Associate  Justice. — In  this  case  appellants,  heirs  at  law 
of  John  Thigpen,  deceased,  seek  to  have  partitioned  between  them- 
selves a  tract  of  200  acres  of  land,  the  homestead  of  said  John 
Thigpen  during  his  lifetime  and  at  the  time  of  his  death.  The  de- 
fendants are  Mrs.  S.  A.  Bussell,  the  widow  of  said  Thigpen,  and 
A.  S.  Bussell,  her  husband.  After  the  death  of  Thigpen,  as  the  result 
of  partition  proceedings  between  his  heirs  and  his  widow,  the  200 
acres  in  controversy,  which  was  the  separate  property  of  John  Thig- 
peUi  was  set  apart  to  his  widow  as  her  homestea^d  so  long  as  she 
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should  elect  to  use  the  same  as  such,  to  revert  to  the  heirs  of  John 
Thijpen  upon  the  termination  of  the  homestead  riglit.  It  was  spe- 
cially adjudged  that  she  should  have  no  life  estate  in  tJie  property. 

It  vas  alleged  by  plaintiffs  that  the  defendant,  now  Mrs.  Bussell, 
had  ceased  to  use  or  occupy  the  property  as  her  homestead  and  had 
abandoned  the  same,  and  that  therely  the  property  became  subject 
to  partition.  The  fact  of  abandonment  was  denied,  and  is  the  only 
issue  in  the  case.  The  case  was  tried  by  the  court  without  a  jnry 
and  judgment  rendered  for  defendants  Bussell  and  wife,  from  which 
plaintiffs  appeal. 

The  trial  court  prepared  and  filed  conclusions  of  fact  which  were 
excepted  to  by  plaintiffs  and  are  as  follows: 

"1.  I  find  that  the  defendant,  Susan  A.  Bussell,  was  married  to 
Jcl.n  Thigpen  in  1876,  and  a  short  time  afterwards  she  and  said 
John  Thigpen  moved  on  the  200  acres  of  land  in  controversy  and 
occupied  it  as  their  homestead  until  John  Thigpen's  death,  which 
occurred  about  ten  or  eleven  years  ago,  having  occupied  it  for  a 
period  of  about  twenty-two  years. 

"2.  That  the  estate  of  John  Thigpen  was  by  decrees  of  the  Dis- 
trict Court  of  Goliad  County  partitioned  between  Susan  A.  Bussell 
and  the  heirs  of  John  Thigpen,  being  the  pl-aintiffs  in  this  case  or 

their  ancestors,  on  the  day  of  October,  ,  and  the  day 

of  November,  A.  D.  1897,  except  the  200  acres  in*  controversy,  which 
was  expressly  reserved  from  partition  and  declared  to  be  the  separate 
property  of  John  Thigpen,  deceased,  and  in  said  decrees  the  said  200 
acres  was  set  apart  to  said  Susan  A.  Bussell  as  the  surviving  widow 
of  John  Thigpen,  as  a  homestead  so  long  as  she  might  elect  to  use 
or  occupy  the  same  as  suoh. 

"3.  That  a  short  time  after  said  decree  of  partition  said  Susan 
A.  Bussell  went  upon  said  land  and  made  some  improvements  and 
lived  upon  it  for  about  one  year,  when  she  left  to  reside  elsewhere, 
because  she  could  not  get  any  suitable  person  to  live  on  the  place 
with  her,  rfhe  having  no  children,  and  rented  the  place,  and  continu- 
ously since  said  date  to  this  present  time  she  has  rented  said  land^ 
and  the  same  is  now  in  possession  of  her  tenant. 

''4.  I  find  that  from  time  to  time  since  said  land  was  set  aside  to 
her  she  has  caused  the  premises  to  be  kept  in  repair  and  has  added 
some  improvements. 

**5.    I  find  that  said  land  was  the  separate  property  of  John  Thigpen. 

^6.  That  in  1902  defendant  Susan  A.  Bussell  married  her  co- 
defendant,  A.  S.  Bussell,  Vho  at  the  time  of  her  marriage  to  him 
resided  in  Milam  County,  Texas,  and  since  her  said  marriage  she 
has  resided  with  her  husband  in  Milam  County,  Texas,  making  oc- 
casional visits  to  Goliad  County  to  look  after  this  piece  of  property. 

^'7.  That  at  the  time  of  his  marriage  defendant,  A.  S.  Bussell, 
owned  and  lived  on  some  hotel  property  in  Milam  County,  which  he 
shortly  afterwards  lost  on  account  of  not  being  able  to  pay  off  an 
indebtedness  that  existed  on  said  property,  and  that  after  the  loss  of 
the  hotel  property  defendants  rented  various  places  to  live  on  until 
in  November,  1906,  Mrs.  Bussell  borrowed  $500,  with  $350  of  which 
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Bhe  purchased  a  house  and  some  lots  in  Milano^  Milam  County,  Texas, 
and  since  said  time  ^e  and  her  husband  have  resided  on  said  property. 

"8.  That  at  the  lime  of  the  purchase  of  said  lots  in  Milano  it 
was  the  intention  of  defendants  to  draw  the  papers  in  such  way  that 
the  property  would  belong  to  Bran  V.  Burke,  a  boy  ten  years  old, 
who  lives  with  defendants,  but  on  account  of  the  way  the  papers 
were  gotten  up  this  purpose  was  not  accomplished  and  the  title  to 
said  property  is  in  defendant,  Susan  A.  Bussell. 

"9.  I  find  that  the  defendant,  A.  S.  Eussell,  is  a  surveyor  by  pro- 
fession and  has  an  income  of  probably  $200  per  annum. 

*^10.  I  find  that  defendant,  Susan  A.  Eussell,  owns  property  con- 
sisting of  several  town  lots  in  the  town  of  Fannin,  Goliad  County, 
Texas,  and  the  property  in  Milano,  and  she  has  no  income  other  than 
that  received  from  the  land  in  controversy,  which  she  has  each  year 
received  and  used  for  her  support  and  maintenance,  and  I  find  that 
defendant,  A.  S.  Eussell,  owns  an  interest  in  several  tracts  of  land 
in  Milam  County,  Texas. 

"11.  I  find  that  the  house  on  the  200  acres  of  land  in  contro- 
versy is  out  of  repair,  and  has  been  since  the  last  marriage  of  Susan 
A.  Bussell,  and  since  then  has  not  been  fit  for  occupancy. 

'*12.  I  find  from  the  continued  declarations  in  the  matter  that 
it  has  been  the  intention  of  Susan  A.  Eussell  to  return  to  and  occupy 
the  land  in  controversy  as  her  home  as  soon  as  her  husband  could 
arrange  his  business  affairs  in  Milam  County  eo  as  to  leave  them,  and 
could  get  money  with  which  to  repair  the  improvements  on  said  land 
80  as  to  render  them  fit  for  occupancy,  and  that  it  was  not  their 
intention  to  occupy  the  lots  in  Milano  as  their  homestead. 

"13.  I  find  that  both  Mrs.  S.  A.  Eussell  and  her  husband  have 
offered  to  sell  their  homestead  right  to  the  land  in  controversy.*' 

The  foregoing  findings  of  fact  are  approved  by  us  without  quali- 
fication, with  the  exception  of  that  embraced  in  the  eighth  paragraph, 
which  will  be  later  referred  to  in  disposing  of  the  third  assignment 
of  error. 

From  these  conclusions  of  fact  the  court  found,  as  a  conclusion  of 
law,  that  Mrs.  Eussell  had  not  abandoned  the  homestead  on  the  200 
acres  of  land. 

The  trial  court  permitted  certain  witnesses  to  testify,  over  the  ob- 
jection of  appellants,  to  declarations  made  by  appellees  as  to  their 
intention  to  move  back  to  and  reoccupy  Mrs.  EusselFs  home  on  the 
land  in  controversy.  To  the  admission  of  this  testimony  appellants 
excepted  and  the  ruling  of  the  court  is  made  the  basis  of  the  first 
assignment  of  error. 

In  so  far  as  the  testimony  of  appellees  themselves  is  embraced  in 
this  assignment,  it  stands  on  altogether  different  ground  from  that 
occupied  by  the  testimony  of  the  other  witnesses,  and  was  in  no  sense 
their  declaration  of  their  intention,  but  their  testimony  under  oath 
as  to  such  intention.  This  testimony  is  not  subject  to  any  of  the 
o^bjections  to  the  admissibility  of  their  mere  declarations  to  third 
persons  during  their  absence  from  the  home,  as  set  out  in  the  various 
propositions  under  the  assignment.     The  testimony  of  Bego,  Burns 
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and  Fatton  waa,  in  substance,  that  at  various  times,  while  appellees 
were  living  at  Milano,  they  declared  that  they  expected  and  intended 
as  soon  as  tiiey  could  arrange  to  do  so  to  come  back  to  Goliad 
County  and  occupy  this  homestead. 

It  has  been  held  that  the  question  of  abandonment  of  a  homestead, 
once  used  and  occupied  as  such^  by  removal  therefrom,  is  dependent 
upon  the  intention  of  the  parties  and  whether  such  removal  was  with 
the  fixed  intention  of  not  returning  to  the  place  as  a  home  (Shepherd 
V.  Cassiday,  20  Texas,  29;  Goughenant  v.  Cockrell,  id.,  98);  and. in 
this  connection  it  has  been  generally  held,  we  believe,  that  the  dec- 
larations of  the  parties  is  admissible  upon  this  question,  notwithstand- 
ing they  may  seem  to  be  self-serving.  (Gunn  v.  Wynne,  43  S.  W., 
293;  Gaar,  Scott  &  Co.  v.  Burge,  49  Texas  Civ.  App.,  699.) 

The  authorities  cited  by  appellants  in  support  of  their  contention 
are  as  to  the  weight  and  effect  of  such  declarations  when  contradicted 
by  the  actions  of  the  parties,  and  none  of  them  go  so  far  as  to  hold 
that  such  declarations  are  not  admissible.  (Woolfolk  v.  Bicketts,  48 
Texas,  37;  Beece  v.  Benfro,  68  Texas,  195.)  In  Johnston  v.  Martin, 
81  Texas,  21,  the  parties  owned  a  homestead  in  town  which  they 
occupied  as  such  and  had  never  occupied  or  lived  upon  the  property 
in  the  country  attempted  to  be  claimed  as  a  homestead.  In  Port- 
wood  V.  Newberry,  79  Texas,  337,  the  question  was  not  presented  nor 
decided.  In  fact,  we  have  not  been  able  to  find  any  case  in  which 
it  was  held  that  evidence  of  the  declaration  of  the  parties  was  not 
admissible  on  the  question  of-  abandonment  of  a  homestead  once  used 
find  occupied  as  such. 

Evidence  had  been  admitted  as  to  the  acts  of  Mrs.  Bussell  in  mov- 
ing with  her  husband  to  Milam  County  and  in  renting  out  the  prop- 
erty in  question  for  several  years.  In  the  language  of  the  court  in 
Gunn  v.  Wynne,  43  S.  W.,  294,  "These  acts  did  not  unmistakably 
manifest  their  true  intent,  and  declarations  accompanying  such  acta 
and  explanatory  thereof  are  also  admissible.*'  The  acts  of  removal 
and  renting  were  not  necessarily  inconsistent  with  the  intention  of 
the  homestead  right  here  claimed.  The  intention,  after  all,  was  the 
material  thing.  The  court  did  not  err  in  admitting  the  evidence. 
Its  weight  was  for  the  court,  sitting  as  a  jury. 

The  second  assignment  of  error  rests  necessarily  upon  the  same 
grounds  as  the  first,  and  is  overruled. 

The  third  assignment  of  error  assails  the  finding  of  fact  set  out  in 
the  eighth  paragraph  of  such  findings  heretofore  referred  to,  which  is 
as  follows:  "That  at  the  time  of  the  purchase  of  the  said  lots  in 
Milano,  it  was  the  intention  of  the  defendants  to  draw  the  papers 
in  such  way  that  the  property  would  belong  to  Bran  V.  Burk,  a  boy 
ten  years  old,  who  lived  with  defendants,  but  on  account  of  the  way 
the  papers  were  gotten  up  the  purpose  was  not  accomplished,  and 
the  title  to  said  property  is  in  Susan  A.  Bussell.**  Appellees  contend 
that  this  finding  is  opposed  to  the  uncontradicted  evidence  on  this 
point. 

The  testimony  of  the  witnesses,  appellees  and  Mrs.  Jones,  on  this 
point  is  not  at  all  clear,  but  it  is  uncontradicted  and  shows  substan- 
tially that  Mrs.  Jones,  the  grandmother  of  the  boy,  Bran  V.  Burk, 
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a  boy  ten  years  old^  who  was  godson  to  Mis.  Bnssell,  and  lived  with 
her  and  her  hudband^  lent  appellees  $500  with  which  to  buy  an  im- 

E roved  place  in  Milano^  with  the  understanding  that  appellees  should 
ave  only  a  life  interest  in  the  property  and  that  at  their  death  the 
property  should  go  to  the  boy.  It  was  intended  that  the  deed  should 
be  so  drawn,  but  by  mistake  it  was  so  drawn  ae  to  vest  the  fee-simple 
title  in  Mrs.  BusselL  Tbe  date  of  this  deed  is  not  given  in  the 
record  so  far  as  we  can  find,  but  on  November  23,  1906,  Mrs.  Bus- 
sell  joined  by  her  husband  executed  a  deed,  the  purport  of  which  was 
to  convey  the  property  to  A.  S.  Bussell,  the  husband^  during  his  nat- 
ural life  and  at  his  death  to  revert  to  Bran  Y.  Burk.  This  deed  was 
intended  to  cany  out  the  intentions  of  the  parties  in  the  purchase  of 
the  property.  Both  deeds  were  drawn  by  appellee,  A.  S.  Bussell,  who 
disclosed  a  considerable  degree  of  ignorance  as  to  such  matters  by 
his  testimony.  This  latter  deed  was  not  acknowledged  for  record 
until  January  21,  1908,  and  there  are  several  circumstanoes  concern- 
ing it  which  affect  "Qie  transaction  as  suspicious  and  not  bona  fide, 
but  the  trial  judge,  sitting  as  a  jury,  was  satisfied  with  ihe  ezplanar 
tion  given  of  them  by  appellees,  and  his  ruling  thereon  will  not  be 
TCvised.  This  evidence,  however,  conclusively  d^ows  that  it  was  not 
{he  intention  of  the  parties  to  draw  the  deed  so  that  the  property 
would  belong  to  Bran  Y.  Burk,  if  by  this  is  meant  that  appellees 
should  have  no  interest  tberein.  Substituting  for  this  finding,  how- 
ever, such  finding  as  the  above  evidence  autiiorized,  does  not  in  our 
opinion  affect  the  judgment,  as,  notwithstanding  such  finding  as 
alone  was  authorized  by  the  evidence,  as  aforesaid,  if  the  parties  at 
all  times  retained  the  intention  not  to  make  their  home  on  this 
property,  even  if  it  were  in  the  name  of  Mrs.  Bussell,  but  to  return 
to  Goliad  and  resume  their  occupancy  of  the  home  there,  it  would  not 
constitute  an  abandonment  of  the  Goliad  home.  X^aum  v.  Williams, 
16  Texas  Civ.  App.,  407.) 

The  fourth  and  fifth  assignments  of  error  attack  the  findings  of 
fact  embraced  in  paragraphs  eleven  and  twelve  as  not  authorized  by 
the  evidence.  "We  can  not  say  that  there  is  not  sufficient  evidence  to 
support  the  findings,  and  the  assignments.,  with  the  several  proposi- 
tions thereunder,  are  overruled.  The  offer  to  sell  the  properly  was 
not  necessarily  inconsistent  with  their  intention  to  return  to  it  and 
leoccupy  it  as  a  home  if  they  did  not  sell.  (Gaar,  Scott  &  Co.  v. 
Burge,  supra.)  They  had,  in  fact,  no  interest  which  they  could  dis- 
pose of  by  sale. 

The  sixth,  seventh  and  eighth  assignments  of  error  assail  the  judg- 
ment of  the  court  and  the  overruling  of  the  motion  for  a  new  trial 
on  the  ground  that  it  is  contrary  to  the  law  and  the  facts  in  that  tiie 
evidence  conclusively  shows  abandonment  of  the  Goliad  County  home- 
stead. Our  conclusions  of  fact  are  as  found  by  the  trial  court,  who, 
sitting  as  a  jury,  has  passed  upon  thc^  evidence,  and  in  deference  to 
such  finding  we  do  not  feel  authorized  to  substitute  for  them  different 
conclusions  of  fact,  so  long  as  we  can  not  say  that  such  findings  have 
sufficient  evidence  to  support  them.  The  evidence  tends  strongly  to 
support  the  conclusions  that  appellees  did  not  intend  to  return  to 
Goliad  County  to  live,  and  would  have  authorized  such  conclusion, 
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but  that  is  not  sufiScient  to  authorize  u-s  to  overturn  the  contrary  con- 
clusion of  the  trial  court.  The  facts  thus  found  by  the  trial  court,  in 
our  opinion,  justify  his  legal  conclusion  that  Mrs.  Sussell  has  not 
lost  her  homestead  right  in  the  property.  The  facts  are  strikingly 
similar  to  those  in  the  case  of  Foreman  v.  Meroney,  62  Texas,  723,  in 
which  it  ^as  held  that  the  homestead  right  had  not  been  forfeited. 
That  decision  has  never  been  overruled  or  in  any  way  qualified  so 
far  as  we  can  find,  and  it  is  largely  upon  its  authority  that  our  con- 
clusion rests  that  the  judgment  should  be  aflBrmed.  In  that  case,  as 
in  this,  the  widow,  in  whom  was  the  homestead  right,  married  again, 
and  her  husband,  a  year  after  the  marriage,  bought  a  home  and  lot 
elsewhere,  to  which  they  moved  and  in  which  they  lived  until  they 
sold  it,  when  they  moved  to  another  county  with  the  expectation  to 
make  it  their  future  home  and  with  no  intention  to  return  to  live 
upon  the  land  in  controversy,  and  they  expect  now  (at  the  date  of 
the  trial  of  the  case)  not  to  live  on  the  land  in  controversy  unless 
compelled  by  poverty  or  unavoidable  circumstances.  The  land  in  con- 
troversy was  rented  to  tenants  by  the  year.  The  facts  were  even 
stronger  against  the  retention  of  the  homestead  right  than  in  the 
present  case,  in  so  far  as  the  same  could  rest  upon  the  intention  of 
the  parties.  The  Supreme  Court,  however,  held  that  the  homestead 
right  had  not  been  abandoned.  The  reasoning  in  the  opinion  in 
that  case  applies  with  great  force  to  the  facts  of  this  case,  and  we 
do  not  feel  at  liberty  to  disregard  the  authority  of  the  decision  as 
applied  to  the  present  case. 

We  have  examined  all  of  the  assignments  of  error  and  the  various 
propositions  thereunder,  which  are  presented  in  an  able  and  exhaustive 
brief  for  appellants.  We  do  not  think  they  present  sufficient  ground 
for  reversal  of  the  judgment,  and  it  is  therefore  affirmed. 

Afftrmed. 

Writ  of  error  refused. 


Texas  Life  Insurance  Company  v.  A.  B.  Boberts. 

Decided  April  14,  1909. 

1.— ^U^ntraet — ^Personal  Servicea — ^Breaoli— Damages— ^ETidenee. 

A  contract  for  personal  services  merely,  to  be  compensated  in  part  by 
oommisiions  on  business  done,  is  distinguished  from  one  where  other  than 
personal  services  are  expended  for  a  similar  return;  the  latter  is  a  contract  for 
profits  as  such;  the  former  is  for  compensation  for  services,  not  profits,  and  in 
reduction  of  the  damages  for  breach  of  the  contract  by  the  hirer,  depriving  the 
hired  of  the  employment  and  its  compensation,  evidence  is  admissible  to  show  that 
other  employment* was  secured  after  the  breach  and  what  compensation  plaintiff 
received  therefor.  Wells  v.  National  Life  Ass'n  of  Hartford,  99  Fed.,  222,  53 
L.  R.  A.,  1,  distinguished. 


Stated. 

Plaintiff  was  employed  by  an  insurance  company  for  a  term  of  ten  years, 
as  an  actuary  and  superintendent  of  agencies,  for  a  salary  and  expenses  and 
also  a  commission  on  gross  premium  receipts  during  the  term,  and  further 
commission  on  policies  written  by  him  personally.  In  an  action  for  damages 
by  his  wrongful  discharge  it  is  held  that  the  compensation  agreed  on  was 
for  personal  services,  as  distinguished  from  profits,  and  that  evidence  offered  by 
defendant  of  other  employment  obtained  by  him  after  his  discharge,  and  of  the 
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compensation  received  therein  was  improperly  excluded.    Kramer  y.  Wolf  Cigar 
Stores  Co.,  99  Texas,  597,  followed. 

8.— Berrant — ^Deflnitlon. 

Servant,  in  law,  is  in  most  cases  synonomous  with  employee,  and  the  relation 
exists  whenever  the  employer  retains  the  right  to  direct  the  manner  in  which  the 
business  shall  be  done,  whatever  the  tank  or  position  of  the  employee. 

4.— Damages — ^Waiver. 

A  contract  of  employment  for  a  term  of  years  retained  in  the  employer  a 
right  to  terminate  the  contract  sooner  if  found  not  to  be  profitable,  fixing  a 
compensation  to  the  employee  in  such  case.  Plaintiff  sued  for  breach,  claiming 
that  it  had  been  terminated  wrongfully  and  in  bad  faith,  and  waived  all  claims 
arising  under  the  contract  by  its  rightful  termination.  Held  that  his  action 
being  one  for  wrongful  breach  of  the  contract  of  employment,  defendant  was 
entitled,  notwithstanding  such  waiver,  to  show  in  reduction  of  damages,  that 
plaintiff  afterward  obtained  other  employment  during  the  term,  and  at  what 
compensation. 

5. — ^Evidence — Good  Faith. 

On  the  issue  of  good  faith  in  the  discharge  of  an  employee,  evidence  of 
the  amount  of  expense  accounts  submitted  by  him  for  allowance  under  his 
contract  of  employment  should   have  been  received. 

6. — ^Employment — ^Bight  to  Dlscliarge— Ambiguous  Contract — dnestlon  of  Fact. 

A  contract  by  which  an  insurance  company  retained  the  right  to  discharge 
one  employed  for  a  term  of  ten  years  as  its  actuary  and  superintendent  of 
agencies  in  case  the  business  produced  by  him  was  insufficient  to  be  profitable 
to  the  company,  on  which  question  the  vote  of  its  directors  should  be  final,  ia 
held  ambiguous  as  to  whether  the  right  to  discharge  was  absolute,  with  or 
without  cause,  and  a  submission  of  that  question  to  the  jury  held  to  be  proper. 

7. — ^Employment — ^Right  to  Discharge — Contract — Good  Faith. 

Where  the  right  to  discharge  an  employee  is,  by  the  contract,  not  an  absolute 
one,  but  to  be  exercised  for  cause,  though  the  directors  of  the  employing  corpora- 
tion are  made  by  the  contract  the  final  judges  of  such  cause,  suit  will  lie  for  their 
action  in  so  discharging  if  it  was  without  cause  and  done  in  bad  faith. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Baker  &  Thomas,  Taylor  &  Gallagher,  W.  B.  Carrington  and  Eu- 
gene Williams,  for  appellant. — Under  the  plain  letter  and  spirit  of 
the  contract  the  vote  of  appellant's  board  of  directors  was  final  upon 
the  question  as  to  the  profitableness  of  the  business  produced  by  ap- 
pellee through  the  agency  force  of  the  company,  and  further,  the 
board  of  directors  had  the  power  to  discharge  him  irrespective  of 
the  profitableness  of  the  business  produced,  and  the  court  erred  in 
failing  to  sustain  the  general  demurrer  on  each  of  these  grounds. 
Every  word  must  be  given  meaning,  and  no  clause  be  treated  as 
redundant.  Texas  &  P.  By.  Co.  v.  DeMilley,  60  Texas,  194;  9  Cyc, 
583.  The  whole  contract  must  be  construed  together  and  the  inten- 
tion of  the  parties  be  gathered  from  the  whole.  Hearne  v.  Gillett* 
62  Texas,  26 ;  9  Cyc,  584.  If  one  clause  be  at  variance  with  another, 
the  one  contributing  most  essentially  to  the  contract  will  be  entitled 
to  more  consideration  than  that  which  contributes  less.  9  Cyc,  583, 
684. 

The  agreement  being  that  the  vote  of  the  board  shall  be  "final," 
and  such  vote  having  been  passed  by  the  board,  the  word  "final,"  as 
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used  in  the  contract,  having  the  effect  of  a  contract  obligation,  gave 
a  vested  contract  right  to  terminate  the  contract  whenever  the  board 
should  vote  upon  the  question,  and  the  issue  of  motive  in  the  exercise 
of  such  right  is  eliminated,  it  being  impossible  to  commit  a  fraud 
or  to  act  in  bad  faith  by  doing  that  which  the  contract  gives  a  lawful 
right  to  do.  A  covenant  not  to  sue  may  be  pleaded  in  bar  of  an  action. 
Smith  y.  Garrett,  29  Texas,  52;  Blair  v.  Seed,  20  Texas,  310.  An 
agreement  that  the  employer  shall  be  satisfied  is  enforceable.  Sanger 
V.  Slayden,  7  Texas  Civ.  App.,  605,  and  numerous  cases  cited;  Wat- 
kins  v.  Xapier,  17  Texas  Ct.  Bep.,  523,  and  numerous  cases  cited. 
An  agreement  that  the  employer  may  fix  compensation  is  upheld. 
Tennant  v.  Fawcett,  94  Texas,  111.  The  services  performed  to  be 
satisfactory  to  the  employer.  Johnson  v.  Birdrell,  8  N.  Y.  Supp., 
485;  Johnson  v.  Birdrell,  15  Daily,  492. 

The  board  had  "the  power  to  terminate  the  contract  at  any  time 
they  shall  consider  it  for  the  best  interest  of  the  company  to  do  so" 
as  a  contract  right  vested  in  the  board  distinct  from  and  cumulative 
of  the  power  to  make  "final'*  the  question  of  the  profitableness  of 
the  business  produced.  AVatkins  v.  Xapier,  17  Texas  Ct.  Bep.,  523; 
Sanger  v.  Slayden,  7  Texas  Civ.  App.,  605;  Lane  v.  Kolb,  92  Ala., 
665;  O'Brien  v.  Carson,  42  Iowa,  554;  Porter  v.  Moores,  4  Heisk. 
(Tenn.),  19;  State  Board  v.  New  Jersey  By.  Co.,  48  N.  J.  L.,  352; 
2  Am.  &  Eng.  Ency.  Law,  332;  9  Cyc,  583,  584;  2  Cyc,  286. 

The  court  erred  in  failing  to  construe  the  contract  of  April  15, 
1905,  and  in  submitting  it  to  the  jury  for  a  construction.  Summers 
V.  Mills,  21  Texas,  91;  Ash  v.  Beck,  68  S.  W.,  55;  Laiy  v.  Young, 
27  S.  W.,  910;  Gulf,  etc..  By.  Co.  v.  Malone,  25  S.  W.,  1077;  Linch 
T.  Paris  Lumber  Co.,  14  S.  W.,  701. 

The  contract  of  employment  pleaded  and  proved  by  appellee  was  a 
contract  of  hiring  for  personal  services  and  damages  for  the  breach, 
if  any,  thereof  must  be  measured  by  the  ordinary  rules  applicable  to 
personal  service  contracts  Meade  v.  Butledge,  11  Texas,  44;  Fowler 
V.  Waller,  25  Texas,  696;  Efron  v.  Clayton,  35  S.  W.,  424;  Hearne 
V.  Garrett,  49  Texas,  619;  Litchenstein  v.  Brooks,  75  Texas,  196; 
Mallory  v.  McKaye,  92  Fed.,  750;  Jeter  v.  Penn,  26  Am.  Bep.,  98; 
Goebel  v.  Pomeroy,  55  Atl.,  690;  Kansas  Union  Life  Ins.  Co.  v. 
Barman,  141  Fed.,  835;  Both  v.  Spero,  96  N.  Y.  Supp.,  211. 

Proof  of  the  earnings  of  an  employe  from  the  time  of  discharge 
up  to  the  trial  are  admissible  as  a  proper  deduction  from  or  offset 
to  the  damage  suffered  by  the  employe  on  account  of  the  breach  of 
his  contract  of  employment.  Meade  v.  Butledge,  11  Texas,  44; 
Fowler  v.  Waller,  25  Texas,  696;  Efron  v.  Clayton,  35  S.  W.,  424; 
Hearne  v.  Garrett,  49  Texas,  619;  Litchenstein  v.  Brooks,  75  Texas, 
196;  Southwestern  T.  &  T.  Co.  v.  Bross,  45  S.  W.,  178;  Kramer  v. 
Wolf  Cigar  Stores  Co.,  99  Texas,  597;  Weber  Engine  Co.  v.  Brad- 
ford, 34  Texas  Civ.  App.,  543;  Allgeyer  v.  Butherford,  45  S.  W., 
628;  Kessler  &  Co.  v.  Ellis,  87  S.  W.,  798;  Goebel  v.  Pomeroy,  55 
Atl.,  690;  Both  v.  Spero,  96  N.  Y.  Supp.,  211;  Kansas  Union  Life 
Ins.  Co.  V.  Burman,  141  Fed.,  843. 

Sleeper,  Boynion  &  Kendall,  for  appellee. — The  provisions  in  the 
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contrAct  of  employment  for  the  tennination  of  same  by  defendant, 
when  conetrued  together  and  taken  as  a  whole,  entitled  the  defendant 
to  terminate  the  contract  only  when  its  board  of  directors,  acting  in 
good  faith,  concluded  that  the  plaintiff  had  failed  to  produce,  through 
the  agency  force,  sufScient  business  to  make  the  business  profitable 
to  the  defendant;  but  if  said  board  acted  in  bad  faith  in  reaching 
such  conclusion,  and  based  its  action  on  the  fraudulent  purpose  and 
intent  to  deprive  the  plaintiff  of  the  benefit  of  his  contract,  notwith- 
standing the  business  produced  was  profitable  to  defendant,  then  de- 
fendant had  no  right  to  terminate  the  contract,  and  the  allegations 
of  the  plaintiff's  petition  clearly  showed  that  the  business  produced 
was  profitable  to  defendant,  and  that  the  directors  acted  in  bad  faith 
and  in  fraud  of  plaintiff's  rights,  and  was  not  subject  to  the  general 
demurrer.  9  Cyc,  683,  684 ;  Heame  v.  Gillette,  62  Texas,  ^6 ;  Sanger 
V.  Slayden,  7  Texas  Civ.  App.,  614;  Crawford  v.  Pub.  Co.,  163  N.  Y., 
404;  Smith  v.  Eobson,  148  N.  Y.  252;  Fuller  v.  Dowtiing,  104  N.  Y. 
Supp.,  993;  Furniture  Co.  v.  Frazier,  55  S.  W.,  192;  Grinnel  v. 
Kiralfy,  65  Hun,  422. 

The  statement  in  the  contract  ''and  they  shall  have  the  power  to 
terminate  the  contract  at  any  time  they  shall  consider  it  to  the  best 
interest  of  the  company  to  do  so*'  occurs  in  the  paragraph  provid- 
ing for  termination  of  the  contract  by  defendant  in  event  sufficient 
business  was  not  secured  by  appellee  to  make  the  contract  profitable, 
and,  to  say  the  leasts  it  was  uncertain  that  the  quoted  sentence  gave 
the  right  to  defendant  to  cancel  the  contract  except  for  failure  of 
appellee  to  write  suflBcient  business  to  make  the  contract  profitable  to 
the  company,  and  was  therefore  in  that  respect  ambiguous,  and  it  was 
proper  for  the  court  to  submit  the  question  to  the  jury.  Lemp  v. 
Armengol,  86  Texas,  690;  Brown  on  Parol  Evidence,  190;  Lawson  on 
Contracts,  sec.  389. 

The  plaintiff  having  waived  all  claims  for  salary  and  other  remun- 
erations for  personal  service  to  be  rendered  after  April  3,  1906,  under 
his  contract  of  April  15,  1905,  and  limited  his  prayer  for  recovery  to 
the  present  value  of  his  contract  at  the  date  of  its  breach,  and  his 
commission  on  gross  premiums  to  be  received  on  business  that  had 
been  written  under  said  contract  prior  to  its  breach,  the  question  of 
what  he  had  been  able  to  earn  by  personal  service  in  other  employ- 
ment after  his  discharge  was  wholly  immaterial,  and  was  properly 
excluded,  as  it  could  throw  no  possible  light  on  the  question  of  the 
value  of  said  contract  at  the  date  of  its  breach.  The  question  of  any 
claims  to  remuneration  for  personal  service  was  not  in  this  case  at 
the  time  it  was  submitted  to  the  jury.  Wells  v.  Ins.  Co.,  99  Fed., 
227;  Pittsburg  etc.  v.  Ashton,  39  Atl.,  223;  Cranmer  v.  Kohn,  64 
N.  W.,  125;  Insurance  Co.  v.  Nexen,  84  Ind.,  347,  43  Am.  Dec,  91; 
Lewis  V.  Ins.  Co.,  61  Mo.,  534 ;  Hitchcock  v.  Supreme  Tent,  100  Mich., 
40;  Dennis  v.  Maxfield,  10  Allen,  128;  Mich,  etc.,  Ins.  Co.  v.  Cole- 
man, 100  S.  W.,  122. 

KEY,  Associate  Justice. — ^A.  E.  Roberts  brought  this  suit  against 
the  Texas  Life  Insurance  Company,  seeking  to  recover  damages  for 
the  breach  of  a  written  contract. 
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The  defendant  interposed  an  answer  embracing  a  general  demurrer, 
special  exceptions,  a  general  denial  and  certain  special  matters  not 
necessary  to  be  enumerated. 

There  was  a  jury  trial  which  resulted  in  favor  of  the  plaintiff  for 
$7,500,  and  the  defendant  has  appealed. 

The  plaintiff  alleged  in  his  petition  that  he  was  employed  by  the 
defendant  for  a  period  of  ten  years,  and  that  the  defendant  had  wrong- 
fully discharged  him  before  the  expiration  of  the  contract,  and  that, 
as  a  result  of  such  wrongful  discharge,  he  was  entitled  to  recover 
certain  specified  damages.  The  contract  for  the  breach  of  which  plain- 
tiff sought  to  recover,  reads  as  follows: 

''State  of  Texas,  ) 

County  of  McLennan,  j 

"This  agreement,  this  the  15th  day  of  April,  1905,  by  and  between 
the  Texas  Life  Insurance  Company,  "Waco,  Texas,  hereinafter  desig- 
nated 'Company,'  and  Artemas  B..  Boberts,  hereinafter  designated 
Tloberts,'  witnesseth: 

"The  said  Company  hereby  appoints  said  Boberts  its  Actuary  and 
Superintendent  of  Agencies  to  perform  the  duties  hereinafter  required, 
and  agrees  to  pay  at  the  end  of  each  month  to  said  Boberts  the  sum 
of  One  Hundred  Dollars  as  salary,  also  hotel  bills,  railroad  fare  and 
other  traveling  expenses  of  said  Boberts  when  away  from  the  Home 
OflBce  of  said  Company,  not  to  exceed  One  Hundred  Dollars  per  month, 
ftlso  five  percentum  of  all  gross  premium  receipts  of  said  Company 
as  received  on  all  accepted  business  done  under  this  contract  in  the 
State  of  Texas  on  and  after  this  date,  except  as  followis:  All  pre- 
miums received  from  the  policy  known  as  the  One  Hundred  Months 
Gold  Bond  heretofore  or  hereafter  issued  by  said  Company,  and  ex- 
cept any  industrial  health  or  accident  policies  which  may  be  here- 
after issued  by  said  Company.  The  Company  further  agrees  to  pay 
the  said  Boberts  as  a  commission  the  maximum  rate  paid  any  agent 
of  the  Company  upon  the  business  personally  written  by  him  and 
accepted  by  said  Company  for  the  first  year,  and  on  such  business  the 
five  percent  extra  conunission  is  not  to  be  paid  said  Boberts  for  the 
first  year. 

"The  said  Boberts  shall  be  the  Actuary  of  said  Company,  and  shall 
have  general  charge  of  the  Actuary  Department;  he  shall  prepare  or 
supervise  the  preparation  of  all  rates,  policy  guarantees,  rate  books, 
policy  forms,  blank  forms,  agency  literatare,  and  such  other  forms 
and  blanks  for  the  use  of  said  Company  as  may  be  necessary,  and 
which  shall  be  approved  by  the  Board  of  Directors  of  said  Company 
or  its  President  and  Secretary.  The  said  Boberts  shall  calculate  or 
supervise  the  calculation  of  reserve  value  of  all  policies,  and  shall  su- 
pervise the  making  of  such  annual  or  semi-annual  statements  as  may 
De  required  by  all  State  and  National  governments.  He  shall  per- 
form or  supervise  the  performance  of  such  other  duties  as  may  be 
required  of  the  Actuarial  department  and  the  department  of  Superin- 
tendent of  Agencies  by  the  Board  of  Directors,  and  he  shall  give  his 
entire  time  to  the  business. 

"The  said  Boberts  shall  be  the  Superintendent  of  Agencies  of  said 
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Company  and  shall  have  general  charge  of  the  Agency  department 
and  the  agents  of  said  Company,  appointing  such  agents  under  such 
conditions  as  the  Board  of  Directors  of  said  Company  may  impose. 

*'This  contract  may  be  terminated  by  said  Company  in  case  said 
Boberts  sfhall  fail  to  produce,  through  the  Agency  force  of  said  Com- 
pany sufficient  business  to  make  the  business  written  under  this  con- 
tract profitable  to  said  Company,  and  a  vote  by  its  Board  of  Directors 
on  this  question  shall  be  final,  and  they  shall  have  the  power  to  ter- 
minate this  contract  at  any  time  they  shall  consider  it  for  the  best  in- 
terest of  the  Company  to  do  so.  In  case  this  contract  is  terminated 
from  any  cause  whatsoever,  the  Company  shall  continue  to  pay  month- 
ly thereafter  to  said  Boberts  or  heirs  the  five  percentum  above  re- 
ferred to  on  all  Gross  Premium  receipts  covered  by  this  contract  for 
the  remaining  unexpired  period  of  ten  years  from  this  date. 

*'A11  Actuarial  work  shall  be  done  at  the  Home  Office  of  the  Com- 
pany. Should  said  Boberts  die  or  become  incapacitated  to  perform 
the  duties  herein  prescribed  this  contract  shall  become  null  and  void, 
save  and  except  as  to  the  payment  of  the  five  percent  above  provided 
for. 

"This  contract  shall  take  eflFect  from  the  15th  day  of  April,  1905, 
and  unless  terminated  earlier  as  aibove  provided  shall  continue  in 
force  for  the  period  of  ten  years. 

"In  witness  whereof  the  parties  hereto  have  set  their  hands  and 
seal  in  duplicate  at  Waco^  McLennan  County,  Texas,  this  the  15th  day 
of  April,  1905. 

"By  W.  D.  Mayfield,  President. 
Attest:    Jno.  D.  Mayfield,   Secretary. 
Artemas  B.  Boberts.*' 

The  plaintilff  alleged  and  proved  that  on  April  3d,  1906,  the  de- 
fendant discharged  him.  The  plaintiff's  suit  was  commenced  Septem- 
ber 20,  1906.  The  case  went  to  trial  January  28,  1907,  and  was  con- 
cluded February  21,  1907.  In  its  answer,  among  other  things,  the 
defendant  alleged  that  the  plaintiff  had  procured  other  and  similar 
employment,  from  which  he  would  receive  as  much  or  more  com- 
pensation than  he  would  have  received  under  his  contract  with  the 
defendant.  At  the  trial  the  defendant  offered  to  prove  that  on  May 
26,  1906,  the  plaintiff  entered  into  a  contract  with  an  insurance  com- 
pany at  Bome,  Georgia,  of  a  similar  nature  to  his  contract  with  the 
defendant,  and  under  which  he  had  received  $3,000  for  services  ren- 
dered prior  to  September  20,  1906;  that  the  contract  referred  to  was 
for  a  long  term  of  years  and  at  a  rate  of  compensation  more  remun- 
erative than  the  one  involved  in  this  case. 

The  plaintiff  objected  to  the  testimony  referred  to  as  'being  imma- 
terial and  irrelevant  to  any  issue  then  in  the  case.  The  trial  court 
sustained  the  objection  and  that  ruling  is  assigned  as  error.  The 
case  of  Wells  v.  National  Life  Assn.,  99  Fed.  Bep.,  222,  is  relied  on 
by  counsel  for  appellee  in  support  of  the  ruling  of  the  court.  That 
case  is  the  first  case  reported  in  53  L.  B.  A.,  and  is  accompanied 
by  a  note  embracing  an  elaborate  discussion  of  loss  of  profits  as  an 
element  of  damages  for  breach  of  contract.     In  tbat  case  th»  trfal 
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court  sustained  certain  exceptions  to  the  plaintiflE's  petition,  and  dis- 
missed the  case,  and  the  correctness  of  those  rulings  is  all  that  was 
considered  by  the  appellate  court.  The  question  of  offsetting  damages 
by  showing  that  the  plaintiff  had  obtained  other  employment  was 
not  involved  nor  adverted  to  in  the  opinion.  The  petition  alleged 
that  the  defendant,  on  June  6,  1894,  had  entered  into  a  written 
contract  with  one  Miller  Whereby  it  appointed  him  its  manager  for 
certain  specified  territory.  The  writing  expressly  provided  that  the 
contract  might  be  assigned  with  the  written  consent  of  the  company, 
and  it  was  alleged  that  it  had  been  so  sold  and  transferred  to  the 
plaintiff  Wells.  By  the  terms  of  the  contract  it  was  Wells'  duty,  at 
his  own  expense,  to  solicit  and  procure  applications  of  persons  to  be- 
come members  of  the  company;  to  procure  the  appointment  of  agents, 
whose  duty  it  should  be  to  solicit  applications;  to  forward  all  such 
applications  to  the  home  oflBce  of  the  company  for  approval  or  rejec- 
tion; to  receive  policies  and  deliver  the  same,  and  to  receive  the 
first  premium  and  to  thoroughly  inspect  all  business  written  by  any 
agents  appointed  by  him.  It  was  made  his  duty  to  account  for  and 
pay  over  on  demand  all  sums  of  money  which  he  might  receive  as 
premiums,  advances  or  otherwise,  and  all  policies  of  insurance  and 
other  effects  which  he  might  receive  on  account  of  the  company, 
whether  such  sums  of  money  or  other  property  were  received  by  him 
or  by  any  clerk,  agent  or  other  person  employed  by  him.  He  agreed 
that  during  the  continuance  of  the  contract,  which  was  for  the  period 
of  ten  years,  he  would  devote  his  entire  time  and  energies  to  the 
service  therein  mentioned,  and  would  perform  such  other  duties  as 
should  be  required  of  him  by  the  home  ofl5cers  of  the  Company  in 
order  to  thoroughly  develop  and  work  the  territory  confided  to  his 
management.  There  were  certain  restrictions  on  his  authority  as  gen- 
eral manager,  not  necessary  to  state.  For  his  compensation  he  was  to 
receive  a  specified  percent  of  the  original  and  of  the  new  premiums 
charged  on  the  different  classes  of  insurance  to  be  written  by  tlie 
company  in  his  territory.  It  was  expressly  provided  that  he  should 
receive  no  further  remuneration  for  any  services  than  as  stated  in 
the  contract,  and  that  he  should  not  contract  debts  in  the  name  of 
the  company,  unless  specially  authorized  in  writing,  and  that  in  con- 
sideration of  the  specified  compensation  he  should  pay  any  and  all 
agency  expenses,  medical  examination  fees,  and  all  license  fees  in  tlie 
State  in  which  he  was  to  do  business,  together  with  the  State,  county 
and  municipal  taxes  which  might  be  required  upon  the  first  year's 
business  or  premium  receipts.  It  was  provided  further  that  if  he 
should  neglect  or  refuse  to  thoroughly  develop  and  work  the  territory 
allotted  to  him,  then  the  company  might  employ  other  agents  in 
any  portion  of  the  territory  so  neglected  without  otherwise  ending 
the  contract,  and  that  he  should  have  no  claim  on  the  business  so 
effected  by  such  other  agent  or  agents  so  employed ;  that  otherwise  the 
company  should  not  appoint  other  agents  within  his  territory.  Wells 
alleged  in  his  petition  that  he  had  fully  complied  with  all  of  the 
terms  of  his  contract,  and  had  expended  money  and  incurred  expenses 
amounting  to  $1,000,  and  that  his  personal  services,  devoted  to  the 
interests  of  the  company  in  the  performance  of  his  duties  for  ten 
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months'  time,  were  of  the  value  of  $2,500.  He  then  set  out  in  detail 
the  volume  of  business  which  he  alleged  he  would  have  secured  for 
the  company,  and  his  percentage  thereof  as  fixed  by  the  contract.  His 
petition  contained  some  other  allegations,  which  we  deem  it  unneces- 
sary to  state  here.  It  did  not  disclose  or  indicate  that  he  had  secured 
any  other  employment  or  that  any  reason  existed  for  reducing  the 
amount  of  his  recovery  on  account  of  other  remuneration  to  be  re- 
ceived by  him.  In  53  L«  B.  A.,  1,  the  result  of  that  case  in  the 
appellate  court  is  fairly  stated  in  the  syllabus: 

'^1.  A  claim  for  loss  of  anticipated  profits  may  be  joined  with  a 
daim  for  actual  outlay  and  expenditures  in  a  suit  for  damages  for 
breach  of  a  contract  employing  a  general  manager  of  an  insurance 
company. 

"2.  Loss  of  anticipated  profits  may  be  included  in  a  recovery  for 
breach  of  a  contract  to  employ  plaiivtiff  on  commission  as  exclusive 
general  agent  of  an  insurance  company  for  particular  territory  during 
a  specified  time,  which  may  be  estimated  by  considering  the  value  of 
renewals  on  policies  already  written  not  shown  by  the  company  to 
have  lapsed,  and  the  probable  future  business  as  indicated  by  that 
actually  done  by  the  company  through  other  agents  after  the  breach, 
the  respective  facilities  of  the  two  for  doing  the  work,  the  probable 
expense  and  the  amount  to  be  done. 

^^3.  In  a  suit  for  breach  of  contract  for  exclusive  employment  as 
general  agent  of  an  insurance  company,  in  which  lost  profits  and 
expenditures  made  on  the  faith  of  the  contract  are  both  sought,  the 
recovery  must  be  confined  to  the  latter  claim,  unless  probable  profits 
in  excess  of  that  amount  are  shown. 

*'4.  Testimony  of  persons  who  have  had  actual  experience  in  the 
transaction  of  insurance  business,  as  to  particulars  and  results  of  such 
business,  may  be  received  in  an  action  seeking  lost  profits  for  breach 
of  a  contract  for  employment  as  general  insurance  agent.'' 

Thus  it  will  be  seen  that  in  that  case  the  plaintiff  had  not  only 
contracted  to  render  his  personal  services,  but  had  also  agreed  to 
and  in  fact  had  invested  his  own  money  in  the  enterprise,  and 
therefore  it  was  proper  to  designate  his  contemplated  rehirns,  over 
and  above  the  amount  he  had  and  would  have  invested,  as  profits ;  and 
the  author  of  the  note  which  follows  that  case  in  53  L.  B.  A.,  in 
order  to  preserve  proper  relevancy  to  the  case,  states  in  the  beginning 
that  his  note  deals  with  profits  distinctly  as  such  as  consisting  of  net 
earnings,  or  the  excess  of  receipts  over  expenditures,  and  that  ques- 
tions as  to  loss  of  rents  or  wages  or  income  or  compensation  or 
property  or  bargains,  ete.,  are  excluded.  In  this  case  the  contract 
between  the  parties  and  the  suit  for  damages  for  its  breach,  are  quite 
different  from  the  contract  and  suit  in  that  case.  In  this  case  the 
plaintiff  was  not  required  to  and  did  not  invest  any  money  as  expenses 
or  otherwise  in  the  business  he  was  employed  to  assist  in  promoting. 
The  only  thing  that  he  obligated  himself  to  furnish  was  his  personal 
services  in  the  performance  of  certain  specified  duties,  coupled  with 
the  agreement  that  he  was  to  perform  such  other  duties  as  might  be 
required  of  the  two  departments  with  which  he  was  to  be  connected. 
It  also  required  him  to  devote  his  entire  time  to  the  business  of  his 
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employer.  As  compensation  for  the  services  whicli  the  plaintiff  agreed 
to  render,  he  was  to  receive  from  the  defendant  a  salary  or  fixed 
sum  of  $100  per  month,  and  a  certain  percentage  of  the  gross  re- 
ceipts of  the  defendant  from  certain  portions  of  its  business;  but  it  is 
not  accurate  to  designate  any  part  of  his  compensation  as  profits. 
Such  compensation  was  no  part  of  the  defendant's  profits,  and  he  was 
entitled  to  it,  whether  the  defendant  made  a  profit  or  not.  In  fact, 
his  compensation,  both  salary  and  commissions,  would  be  a  part  of 
the  defendant's  expense  account  to  be  deducted  from  its  gross  income 
in  order  to  determine  how  much  profit  it  had  made.  Nor  is  it  accur 
rate  to  designate  it  a  profit  that  the  plaintiff  was  entitled  to>  because 
he  was  not  required  to  and  did  not  invest  any  money  as  expenses  or 
otherwise  in  performance  of  the  contract.  Accurately  speaking,  every- 
thing that  the  plaintiff  was  entitled  to  under  the  contract  would  con- 
stitute nothing  else  than  compensation  for  personal  services  to  be 
rendered  by  the  plaintiff.  The  fact  that  part  of  his  remuneration  was 
to  consist  of  a  certain  percentage  upon  a  portion  of  the  defendant's 
income,  does  not  change  the  fact  that  such  percentage,  afi  well  as  all 
of  his  other  compensation,  was  to  be  earned  by  his  personal  services, 
and  not  by  any  investment  or  expenditure  made  by  him.  Hence  it 
seems  manifest  that,  when  properly  analysed,  the  contract  belongs  in 
that  class  denominated  personal  service  or  hiring  contract.  This 
being  the  case,  does  the  contract  belong  to  that  class  in  which  it  is 
permissible  to  offset  or  reduce  the  amount  of  damages  by  showing  that 
the  plaintiff  has,  or  by  proper  diligence  could  have,  obtained  other 
remunerative  employment?  And  we  think  that  question  must  be 
answered  in  the  affirmative. 

In  determining  the  question  it  may  not,  perhaps,  be  necessary  to 
determine  whether  or  not,  accurately  speaking,  the  contract  created 
the  relation  of  master  and  servant,  but  if  such  necessity  exists,  abun- 
dant authority  can  be  furnished  in  support  of  the  proposition  that  it 
does.  "The  word  'servant'  in  our  legal  nomenclature,  has  a  broad 
signifioance  and  embraces  all  persons  of  whatever  rank  or  position 
who  are  in  the  employ  and  subject  to  the  direction  or  control  of  an- 
other in  any  department  of  labor  or  business.  Indeed,  it  may  in 
most  cases  be  said  to  be  synonymous  with  employe."  (Wood  on  Mas- 
ter &  Servant,  sec.  1;  26  Ency.  Law,  966.) 

In  Singer  Manfg.  Co.  v.  Eahn,  132  TJ.  S.,  33  L.  Ed.,  440,  the  con- 
tract in  its  legal  elements  was  quite  similar  to  the  one  in  this  case. 
The  company  had  employed  Bahn  to  sell  its  sewing  machines  and 
had  agreed  to  pay  him  therefor  $5  for  each  acceptable  sale  made 
by  him,  and  ten  percent  on  the  gross  price  realized  from  such  sales. 
The  company  also  agreed  to  pay  him  a  collecting  commission  of 
ten  percent  on  the  amounts  or  balances  due  from  customers  having 
purdiased  machines  from  him.  The  company  agreed  to  furnish  him 
a  wagon  and  he  was  to  furnish  the  horse  and  harness,  to  be  used 
exclusively  in  canvassing  for  tlie  sale  of  the  company's  machines, 
and  the  general  prosecution  of  its  business,  and  he  agreed  to  devote 
his  entire  time  and  best  energies  to  the  business  of  the  company,  and 
pay  all  expenses  attending  the  same.  It  was  further  agreed  that  he 
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was  employed  under  the  direction  of  the  company  and  under  such 
rules  and  instructions  as  it  or  its  manager  might  prescribe;  and  it 
was  stipulated  that  he  was  not  to  make  use  of  the  company's  name 
in  any  manner  whereby  the  public  or  any  individual  might  be  led  to 
believe  that  the  company  was  responsible  for  his  actions.  And  the 
contract  contained  the  further  stipulation  that  if  any  special  acts 
were  required  of  Bahn^  the  power  to  perform  the  same  would  be 
specially  delegated.  It  was  further  stipulated  that  if  Bahn  should 
sell  any  other  than  the  machines  furnished  him  by  the  Singer  Com- 
pany, it  should  operate  as  a  forfeiture  of  any  commissions  that  he 
might  be  entitled  to  under  the  contract.  In  that  case  the  plaintiff 
sued  the  Singer  Manufacturing  Company  for  damages  for  personal 
injuries  inflicted  upon  her  by  Bahn  while  engaged  in  the  perform- 
ance of  his  duties  under  the  contract  referred  to,  and  the  company 
contended  that  it  was  not  liable,  because  the  relation  of  master  and 
servant  did  not  exist  between  it  and  Bahn,  the  contention  being  that 
Bahn  was  an  independent  contractor. 

The  Supreme  Court  of  the  United  States,  by  unanimous  opinion 
delivered  by  Mr.  Justice  Gray,  overruled  that  contention  and  held 
that  the  contract  created  the  relation  of  master  and  servant,  and  that 
the  company  was  liable.  The  court  held  that  the  relation  of  master 
and  servant  exists  whenever  the  employer  retains  ttie  right  to  direct 
the  manner  in  which  the  business  shall  be  done  as  well  as  the  result 
to  be  accomplished,  or,  in  other  words,  not  only  what  shall  be  done, 
but  how  it  shall  be  done.  It  will  be  noticed  that  in  that  case  some 
features  of  the  contract*  furnished  an  excuse  for  contending  that 
Bahn  was  not  a  servant  of  the  company,  because  while  the  company 
furnished  the  machines  and  the  wagon,  Bahn  was  to  furnish  the 
horse  and  harness,  and  pay  all  expenses  incurred  by  him  in  attend- 
ing to  the  business;  but  in  the  case  at  bar  the  plaintiff  Boberts  was 
to  furnish  nothing  but  his  personal  services.  By  the  terms  of  the 
contract  the  company  retained  control  over  the  work  to  be  performed 
by  him,  which  is  generally  conceded  to  be  the  controlling  test  in 
determining  whether  or  not  the  relation  of  ftiaster  and  servant  exists. 
(Wallace  v.  Southern  Cotton  Oil  Co.,  91  Texas,  18.)  But  at  any 
rate,  in  the  case  at  bar,  the  plaintiff  was  neither  a  partner  nor  an 
independent  contractor,  and  he  was  an  emploj^e,  engaged  in  a  service 
of  no  greater  dignity  than  that  which  was  contracted  to  be  performed 
in  Kramer  v.  Wolf  Cigar  Stores  Co.,  99  Texas,  597.  The  contract 
in  that  case  read  as  follows:  "This  memorandum  of  an  agreement 
witnesses:  That  Irvin  L.  Kramer  agrees  to  faithfully  and  diligently 
act  as  general  manager  of  the  Dallas  stores  of  the  Union  Cigar 
Stores  Company,  with  headquarters  at  Dallas,  performing  such  du- 
ties as  are  usually  entailed  upon  a  general  manager  under  like  cir- 
cumstances, for  the  term  of  one  year,  beginning  on  the  8th  day  of 
September,  1902;  that  in  consideration  of  said  services  the  said  Union 
Cigar  Stores  Company  agrees  to  pay  to  the  said  Irvin  L.  Kramer 
monthly,  the  sum  of  two  hundred  and  fifty  dollars  ($250),  due  and 
payable  on  the  seventh  day  of  each  month  of  said  term  of  service.  It 
is  hereby  further  agreed  that  at  the  expiration  of  the  one  year  herein 
provided  for,  at  the.  option  of  the  said  Irvin  L.  Kramer^  this  agree* 
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ment  to  be  extended  through  an  additional  term  of  one  year,  which 
option  is  to  be  exercised  within  thirty  days  prior  to  the  expiration 
of  the  first  year.  Witness  our  hands  this  9th  day  of  September, 
1902.  Union  Cigar  Stores  Co,,  I.  L.  Wolf,  President.  Irvin  L. 
Kramer.^' 

It  will  be  observed  that  the  contract  in  that  case  did  not,  in 
terms,  reserve  to  the  employer  any  right  of  control  over  the  employe, 
as  does  the  contract  in  the  case  at  bar.  As  to  the  question  now 
under  consideration,  the  Supreme  Court,  in  an  opinion  by  Mr.  Jus- 
tice Williams,  said: 

**The  appellee  (the  present  plaintiff  in  error)  presented  cross- 
assignments  in  the  Court  of  Civil  Appeals  upon  which  it  is  proper 
that  we  should  pass.  They  have  reference  to  the  rules  of  law  to  be 
given  to  the  jury  to  govern  in  determining  what,  if  any,  deductions 
should  be  made  from  tlie  contract  price  for  plaintiff's  services  in 
case  he  should  be  found  entitled  to  recover  as  for  a  breach  of  the  con- 
tract. The  evidence  indicates  that  plaintiff  made  no  effort  to  secure 
any  other  employment  after  his  discharge  and  before  he  went  into 
business  for  himself,  for  the  reason,  as  he  states,  that  he  knew  that 
the  attempt  to  secure  employment  of  the  same  character  as  that  which 
he  had  of  defendant,  would  be  useless,  as  there  were  none  such  open 
in  Dallas.  The  evidence  also  tended  to  show  that  out  of  his  business 
he  had  made  no  profit  during  the  months  for  which  his  service  with 
defendant  should  have  lasted.  The  rules  of  law  applicable  to  this 
state  of  facts  may  be  suflBciently  stated  without  following  the  cross- 
assignments. 

*The  plaintiff,  if  he  was  wrongfully  discharged,  was  bound  only  to 
use  reasonable  diligence  to  get  other  employment  and  to  reduce  his 
loss  as  far  as  could  thus  be  done.  Of  course,  if  no  other  employ- 
ment could  have  been  obtained  by  reasonable  diligence,  proof  of  that 
fact  would  meet  every  requirement  of  the  law.  With  reference  to 
the  character  of  employment  to  be  considered,  the  opinion  of  Judge 
Henry  in  Simon  v.  Allen,  76  Texas,  399,  furnishes  the  rule  applicable. 
If  by  reasonable  diligence  and  within  a  reasonable  time  he  could 
have  secured  another  position  of  substantially  the  same  character  and 
grade  as  that  which  he  had  held  with  defendant,  such  amount  as 
could  have  been  earned  therein  during  the  entire  term  of  service 
should  be  deducted  from  the  contract  price.  If  it  is  true,  as  he 
claims,  that  he  could  not  thus  have  secured  such  a  position,  and  he 
tmew  that  fact  from  the  time  of  his  discharge,  then,  under  the  second 
rule  laid  down  in  the  case  referred  to,  it  became  his  duty  to  use 
reasonable  diligence  to  secure  other  employment  for  which  he  was 
fitted,  and  in  that  case  the  amount  he  should  have  earned  in  this 
way  during  the  term  of  service  should  be  the  deduction.  Should  it 
be  found  that  no  employment  of  the  defined  character  could  have 
been  had  by  the  diligence  required,  then  and  then  only,  the  question 
would  arise  as  to  the  deduction  to  be  made  on  account  of  plaintiff's 
business. 

*'It  is  undoubtedly  true  that  if,  during  the  term  fixed  by  the  con- 
tract the  plaintiff  obtained  for  himself  benefits  of  pecuniary  char- 
acter by  employing  in  bis  own  business  the  services  which  would 
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have  been  due  to  the  defendant  under  the  contract,  his  recovery 
should  be  diminished  to  the  extent  of  such  acquisition.  The  trial 
court  fixed  the  measure  of  this  as  ^the  reasonable  value  of  his  ser- 
vices to  himself  in  the  business/  His  counsel  contends  that  the 
measure  should  be  the  profits  realized  in  money  from  the  business. 
We  are  of  the  opindon  that  the  charge  is  correct,  but  that  under 
the  peculiar  facts  of  this  case,  it  needs  some  explanation  to  avoid 
misunderstanding.  The  value  of  his  services  to  himself  is  not  to  be 
understood  as  meaning  what  it  would  have  cogrt  to  employ  him  or 
one  like  him,  but  the  pecuniary  value  of  that  which  his  services 
yielded  him  in  the  business.  This  might  consist  of  something  more 
than  profits  actually  received  in  money.  It  might  happen  that  while 
BO  such  profits  had  been  received  during  the  months  through  which 
the  service  with  defendant  should  have  extended,  yet  that  appreciffble 
value  had  been  added  to  the  business  by  his  efforts;  and  it  is  this  con- 
sideration from  which  we  conclude  that  the  measure  suggested  by 
plaintiff's  counsel  might  be  inadequate  for  some  contingencies,  and 
that  of  the  court,  when  understood  as  explained,  more  correct.  Van 
Winkle  v.  Satterfield,  68  Ark.,  617;  Gates  v.  School  Dist.,  57  Ark., 
870;  Jaffray  v.  King,  34  Md.,  222;  Huntington  v.  Ogdensburgh  & 
L.  C.  By.  Co.,  33  How.  Pr.,  416;  Toplitz  v.  Ullman,  2  K  Y.  Supp., 
863.*' 

But  it  is  insisted  on  behalf  of  appellee  Roberts  that  a  waiver  filed 
by  him  in  this  case  before  the  excluded  testimony  was  offered,  ren- 
dered that  testimony  immaterial.  That  position  is  untenable.  The 
waiver  referred  to  abandoned  certain  elements  of  damages  set  up  in 
the  petition,  but  left  the  pkintiff  contending  that  he  was  entitled  to 
recover  some  damages  on  account  of  the  alleged  breach  of  the*  con- 
tract. Such  being  the  cfwe,  the  defendant  was  entitled  to  introduce 
any  testimony  tending  to  show  that  the  plaintiff  made  other  arrange- 
ments by  which  he  had  received  or  probably  would  receive  remunera- 
tion for  his  services.  The  case  of  Kramer  v.  Wolf  Cigar  Stores  Co., 
already  cited,  and  other  cases  therein  referred  to,  indicate  the  rules 
of  law  applicable  in  determining  the  measure  of  damages  in  cases  of 
this  kind. 

We  also  hold  that  the  trial  court  committed  error  in  excluding  the 
expense  accounts  submitted  to  the  board  of  directors  of  the  defend- 
ant, from  the  time  the  plaintiff  entered  its  employment  until  the 
time  of  his  discharge.  That  testimony  was  material  upon  the  ques- 
tion of  good  faith  on  the  part  of  the  board  of  directors  in  terminating 
the  contract  between  the  parties. 

Appellant  contends  that,  by  the  terms  of  the  contract,  it  had  the 
absolute  right  to  discharge  the  plaintiff  at  any  time,  either  with  or 
without  cause.  In  that  regard  the  trial  court  seems  to  have  con- 
sidered the  contract  as  ambiguous,  and  submitted  to  the  jury  the 
question  whether  or  not  it  was  the  intention  of  the  parties  that  the 
defendant  should  have  such  right.  We  have  reached  the  conclusion 
that  the  contract  is  uncertain  and  ambiguous  in  that  respect,  and  that 
the  court  pursued  the  proper  course.  Appellant's  board  of  directors 
passed  a  resolution  declaring  that  the  business  produced  by  appellee 
through  the  agency  force  of  the  company  was  not  sufficient  to  make 


1909.']  HtJCHiNGSON  V.  Texas  Centeal  R.  R.  Co.  229 

the  business  written  tinder  the  contract  profitable  to  the  company, 
and  assigned  that  as  the  reason  for  discharging  appellee.  Counsel 
for  appellant  strenuously  urge  the  contention  that,  by  the  terms  of 
the  contract,  the  action  of  the  board  of  directors  in  that  regard  was 
final,  and  that  appellee  should  not  be  permitted  to  allege  and  prove 
that  such  action  was  fraudulent  and  not  in  good  faith.  We  over- 
rule that  contention  and  sustain  the  action  of  the  trial  court  in  hearing 
testimony  and  submitting  to  the  jury  the  question  of  good  faith  on 
the  part  of  the  board  of  directors  in  taking  the  action  referred  to. 
(Sanger  v.  Slay  den,  7  Texas  Civ.  App.,  614;  Fuller  v.  Downing,  104 
N.  Y.  Supp.,  993;  Rhodes-Haverty  Furniture  Co.  v.  Frazier,  65  S. 
W.,  192;  Grinnell  v.  Kiralfy,  55  Hun,  422;  Smith  v.  Robson,  148 
N.  Y.,  252.) 

The  number  of  assignments  presented  in  appellant's  brief  and  the 
number  of  questions  raided  under  each  assignment,  preclude  separate 
and  distinct  consideration  in  this  opinion  of  all  the  questions  that 
have  been  presented  in  this  court.  We  believe  what  has  already  been 
eaid  will  dispose  of  the  controlling  questions  in  the  case  without  fur- 
ther discussion  by  this  court. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


J.  C.  HucHiNOSON  V.  Texas  Central  Railhoad  Company. 

Decided  April  14,  1909. 

lUilway—Vegllgenoe— Person  AMlsting  Passenger. 

One  entering  a  passenger  train  for  the  purpose  of  assisting  a  female  rela- 
tiye  on  board  was  entitled  to  reasonable  care  from  the  railway  with  respect  to 
opportunity  for  alighting,  though  he  gave  no  notice  that  he  intended  to  get 
off  and  not  to  take  passage.  When  it  was  shown  that  it  was  customary  for 
friends  to  render  such  assistance  in  getting  on  the  train,  that  the  train  stopped 
less  than  the  usual  time,  started  before  plaintiff  could  alight  and  immediately 
after  notice  that  it  was  about  to  do  so,  and  that  plaintiff  was  injured  in 
attempting  to  alight  by  falling  over  a  footstool  or  step  in  the  path  of  his  exit, 
the  question  of  defendant's  negligence  and  plaintiff's  contributory  negligenoe 
should  have  been  left  to  the  jury,  and  a  peremptory  instruction  to  find  for 
defendant  was  unwarranted. 

Appeal  from  the  District  Court  of  Hamilton  County.  Tried  below 
before  Hon.  N".  R.  Lindsey. 

Langford  &  Chesley,  for  appellant. — One  placing  an  aged,  infirm  fe- 
male relative  on  the  train  of  a  common  carrier,  at  a  time  and  place 
fixed  by  the  carrier  for  the  reception  of  passengers,  is  not  a  mere  tres- 
passer, but  is,  at  least,  a  licensee,  and  as  such  is  entitled  to  ordinary 
care  at  the  hands  of  the  servants  of  the  carrier.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Miller,  8  Texas  Civ.  App.,  241;  Hamilton  v.  Texas  &  P. 
Ry.  Co.,  64  Texas,  251 ;  Texas  &  P.  Ry.  Co.  v.  Best,  66  Texas,  116 ; 
Cherokee  Packet  Co.  v.  Hilson,  31  S.  W.,  737;  Doss  v.  Missouri,  K. 
ft  T.  R.  R.  Co.,  59  Mo.,  38;  Louisville  &  N.  R.  Co.  v.  Crump,  119 
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Ind.,  542;  MicKone  v.  Michigan  Cent.  Ry.  Co.,  61  Mich.,  601;  2 
Hutchinson  on  Carriers,  sec.  991;  3  Thompson  on  Negligence,  sec. 
2668. 

J.  A.  Kibler  and  A.  B.  Eidson,  for  appellee. — The  court  did  not  err 
in  directing  a  verdict  for  appellee,  because  the  appellant's  evidence 
shows  that  his  injuries  were  directly  and  proximately  caused  by  his 
own  negligence.  Houston  &  T.  C.  By.  Co.  v.  Leslie,  57  Texas,  85-86; 
Eatteree  v.  Galveston,  H.  &  S.  A.  Railway,  36  Texas  Civ.  App.,  197. 

One  not  a  passenger  entering  a  railroad  coach  intending  to  disem- 
bark, the  railroad  company,  having  no  knowledge  or  notice  actual  or 
constructive  of  his  purpose  and  intention,  is  not  required  to  hold  its 
train  for  him  to  disembark,  and  owes  him  no  duty  except  not  to  in- 
jure him  after  his  peril  is  discovered,  and  the  court,  therefore,  did  not 
err  in  directing  a  verdict  for  the  appellee.  International  &  G.  N. 
Ry.  Co.  V.  Saitterwhite,  15  Texas  Civ.  App.,  102;  Missouri,  K.  &  T. 
Railway  v.  Miller,  8  Texas  Civ.  App.,  241;  Texas  &  P.  Railway  v. 
Funderburk,  30  Texas  Civ.  App.,  22;  Gist  v.  International  &  G.  N. 
Ry.  Co.,  102  S.  W.,  457 ;  Little  Rock  &  Ft.  S.  Railway  Co.  v.  Lawton, 
18  S.  W,,  543;  Note  of  Annotator,  15  L.  R.  A.,  434. 

RICE,  Associate  Justice. — ^About  four  o'clock  on  the  morning  of 
March  24,  1907,  plaintiil,  who  lived  in  the  town  of  Hico,  accompanied 
his  sick  and  aged  sister,  who  had  been  his  guest,  to  the  depot  in  "said 
town  for  the  purpose  of  assisting  her  aboard  the  cars  of  appellee. 
Upon  the  arrival  of  the  train,  having  previously  purchased  his  sis- 
ter's ticket,  he  immediately  took  her  aboard,  passing  the  conductor  at 
the  steps,  and  having  found  a  seat  about  half  way  of  the  car  he  de- 
posited her  grip,  which  he  was  carrying,  and  bidding  her  a  hurried 
adieu,  undertook  to  disembark,  but  just  as  he  was  proceeding  to  do  so, 
the  conductor  halloaed,  ''All  aboard,"  whereupon  the  train  began  to 
move,  and  as  he  was  endeavoring  to  step  from  the  moving  car  his  foot 
struck  a  footstool,  which  had  been  left  on  the  car  platform,  or  on  the 
first  step,  causing  him  to  lose  his  balance,  stumble  and  fall  to  the 
ground,  thereby  breaking  the  thigh-bone  of  his  leg  and  otherwise  seri- 
ously bruising  and  injuring  him,  from  the  effects  of  which  he  suffered 
intensely  for  several  months,  and  on  account  of  which  he  brought 
this  action  to  recover  damages,  alleging  negligence  on  the  part  of  the 
company:  First,  in  that  it  did  not  stop  its  train  for  the  length  of 
time  necessary  to  transact  its  business,  nor  for  the  usual  and  custo- 
mary length  of  time  at  said  station;  second,  in  negligently  leaving  a 
foot-stool  or  other  obstruction  in  the  path  of  exit  from  said  coach; 
third,  in  the  negligent  act  of  its  conductor  in  giving  the  warning  cry, 
*'A11  aboard,'*  and  immediately  thereafter  starting  the  train,  without 
giving  time  for  persons  intending  to  disembark  therefrom  to  do  so. 
And  in  this  connection  he  also  averred  that  it  was  a  custom,  long 
known  to  and  acquiesced  in  by  the  company  at  said  station,  for  gentle- 
men to  assist  their  lady  friends  and  relatives  aboard  its  trains. 

Defendant  replied  by  general  demurrer,  special  exceptions,  general 
denial,  and  specially  answered  that  appellant  did  not  notify  it  or  its 
servants  of  his  intention  to  disembark  from  said  train  after  assisting 
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his  sister  thereon,  nor  had  they  any  knowledge  of  said  intention  on  hid 
part.  'Also  by  plea  of  contributory  negligence  in  jumping  from  said 
train  while  the  same  was  in  motion,  and  also  jumping  therefrom  in  con- 
travention of  an  ordinance  of  said  town  prohibiting  persons  from  so 
doing. 

After  hearing  the  evidence  the  trial  court  instructed  a  verdict  for 
the  defendant,  on  the  ground  that  the  evidence  failed  to  show  any 
negligence  on  the  part  of  the  company,  from  which  judgment  this  ap- 
peal is  prosecuted. 

The  evidence  sustained  the  allegations  of  the  petition,  and  in  addi- 
tion thereto  showed  that  the  usual  time  for  stopping  trains  at  said 
station  was  from  three  to  five  minutes;  whereas,  on  this  occasion  said 
train  only  stopped  from  one  to  one  and  one-half  minutes;  Ihat  it  was 
the  custom,  and  had  been  for  many  years  at  said  place,  for  friends  and 
relatives  of  lady  passengers  to  enter  trains  at  that  point,  to  assist  them 
on  and  oflE  the  cars.  That  after  the  announcement  of  "All  aboard^' 
the  cars  started  at  once,  without  giving  time  for  one  to  alight;  that 
appellant  was  leaving  the  cars  and  near  the  door  at  the  time  of  said 
anouncement  of  "All  aboard ;"  that  at  the  time  he  started  to  step  from 
the  train  that  the  same  was  moving  very  slowly,  the  evidence  showing 
that  the  point  on  the  ground  where  the  appellant  fell  was  only  forty- 
four  feet  from  the  place  he  entered  the  cars,  and  less  than  a  car  length 
therefrom.  The  evidence  further  discloses  that  he  could  have  safely 
disembarked  but  for  the  fact  that  he  stumbled  against  the  stool  which 
had  been  left  upon  the  platform  or  first  step  of  the  car;  and  that 
while  he  was  sixty-nine  years  of  age,  that  he  was  vigorous  and  active 
and  had  been  much  accustomed  to  getting  oS  and  on  moving  trains. 
It  was  also  shown  that  his  sister,  who  had  been  his  guest,  was  depart- 
ing for  Galveston  in  quest  of  medical  aid;  that  she  was  then  and  had 
been  sick  and  her  eyesight  was  bad;  that  she  was  fifty-three  years  of 
age  and  was  suffering  intensely  at  the  time  from  an  attack  of  neural- 
gia, and  was  unable,  without  assistance,  to  have  boarded  said  train, 
whereby  it  was  necessary  for  someone  to  assist  her  in  doing  so. 

In  volume  2,  Hutchinson  on  Carriers,  3d  edition,  section  991,  it  is 
said:  "A  person  who  comes  to  a  railroad  station  to  assist  passengers 
in  entering  or  leaving  the  train,  though  not  a  passenger,  is  not  a  tres- 
passer, as  he  comes  with  at  least  the  tacit  invitation  of  the  carrier. 
While  so  engaged,  he  does  not  stand  in  the  relation  to  the  carrier  of  a 
bare  licensee,  but  is  deemed  to  have  been  invited  to  be  there  by  virtue 
of  the  relation  existing  between  the  carrier  and  the  intending  or  ar- 
riving passenger.  Tlie  carrier,  therefore,  owes  to  him  the  duty  of  ex- 
ercising at  least  ordinary  care  to  see  he  is  not  injured  by  reason  of  de- 
fective »tational  facilities  or  approaches  thereto.  So  one  who  goes 
upon  a  train  to  render  necessary  assistance  to  a  passenger,  in  con- 
formity with  a  practice  approved  or  acquiesced  in  by  the  carrier,  has 
a  right  to  render  the  needed  assistance  and  leave  the  train;  and  the 
carrier,  in  permitting  him  to  enter  with  knowledge  of  his  purpose,  is 
presumed  to  agree  that  he  may  execute  it,  and  is  bound  to  hold  the 
train  a  reasonable  time  therefor.  If  he  is  injured  by  reason  of  the 
sudden  starting  of  the  train,  or  the  omission  to  give  the  customary 
signals,  the  carrier  will  be  liable.    But  the  duty  of  the  carrier  in  this 
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respect  is  dependent  npon  the  knowledge  of  such  person's  purpose  by 
those  in  charge  of  the  train^  for  without  such  knowledge  they  may 
reasonably  conclude  that  he  entered  to  become  a  passenger,  and  cause 
the  train  to  be  moved  after  giving  him  a  reasonable  time  to  get 
aboard.  He  should,  accordingly,  notify  someone  in  the  management  of 
the  train  of  his  presence,  business  or  purpose^  so  as  to  create  some  re- 
lation to  the  carrier,  and  thus  make  it  its  duty  to  care  for  him.  And 
where  the  carrier's  servants  have  no  knowledge,  or  there  are  no  cir- 
cumstances tending  to  put  them  on  notice  that  a  person  who  has 
boarded  a  train  to  assist  another  intends  to  alight  before  the  train 
starts,  they  are  not  bound  to  hold  the  train  until  he  has  had  time  to 
disembark,  nor  to  notify  him  before  the  train  is  started.'^ 

In  volume  3,  Thompson's  Commentaries  on  the  Law  of  Negligence, 
section  2658,  it  is  said:  '^A  person  going  upon  a  railway  train  to  as- 
sist another  person  on  or  off,  is  clearly  not  a  passenger,  and  is  there- 
fore not  entitled  to  the  high  and  exact  degree  of  care  for  his  safety 
which  the  law  imposes  upon  a  common  carrier  in  respect  of  his  pas- 
senger. He  is  either  a  licensee  or  a  trespasser,  depending  upon  the 
known  rules  of  the  company  or  the  circumstances  of  the  particular 
case.  If,  for  instance,  he  is  there  in  conformity  with  a  practice  ap- 
proved or  acquiesced  in  by  the  carrier,  he  is  to  be  deemed  lawfully 
there ;  his  position  is  that  of  a  licensee ;  and,  under  a  principle  hereafter 
considered,  the  carrier,  if  he  have  notice  of  his  presence  on  his  vehicle, 
owes  him  the  duty  of  ordinary  or  reasonable  care.  In  such  a  case  he 
is  entitled  to  a  reasonable  time  for  rendering  the  necessary  assistance 
to  the  passenger  to  leave  the  vehicle  of  the  carrier,  provided  the  serv- 
ants of  the  carrier  have  notice  of  his  purpose  to  leave;  and  if  he  is 
injured  without  negligence  on  his  own  part,  in  consequence  of  not  be- 
ing allowed  such  reasonable  time  to  alight,  he  may  recover  damages 
from  the  carrier.  It  is  a  part  of  this  doctrine  that  the  company 
must  be  notified,  through  its  servants,  of  an  intention  of  the  person 
60  entering  its  vehicle  to  assist  a  passenger  to  get  off  the  train,  if  the 
usual  time  for  stopping  is  not  sufficient  to  enable  him  to  render  such 
assistance  and  get  off  in  safety.  It  must  be  kept  in  mind  that  the 
conductor  and  trainmen  will  not,  ordinarily,  know  who,  among  those 
who  get  upon  the  train,  are  passengers,  and  who  are  there  merely  to 
assist  passengers;  hence  it  is  a  sound  and  just  conclusion  that,  in  the 
absence  of  notice  of  his  intention  to  leave  the  train  after  assisting  a 
passenger  into  the  car,  the  company  will  not  be  chargeable  with  neg- 
ligence because  of  not  stopping  the  train  for  more  than  the  usual  and 
reasonable  time,  to  enable  passengers  exercising  ordinary  care  to  get 
on  and  off  in  safety ;  but  where  such  person  gives  notice  to  a  trainman 
of  his  purpose  to  get  off,  those  in  charge  of  the  train  are  bound  to  so 
regulate  its  movements  as  to  afford  him  a  reasonable  time  to  alight  in 
safety.  .  .  .  But  if  the  carrier's  servants  have  no  notice  of  his 
purpose  to  get  off,  he  can  not,  in  case  he  is  hurt  in  getting  off,  in  con- 
sequence of  the  starting  of  the  carrier's  vehicle,  recover  damages  from 
the  carrier,  unless  there  are  some  other  circumstances  of  negligence  on 
the  part  of  the  carrier's  servants." 

The  above  seems  to  be  the  general  doctrine  on  the  subject,  and  most 
of  the  cases  in  which  the  question  has  arisen  have  turned  upon  the 
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fact  that  no  notice  was  given  by  the  accompanying  party  at  the  time 
of  entering  the  train  of  his  purpose  to  assist  the  passenger  and  then 
retire  from  the  train.  There  are  cases^  however,  to  the  effect  that  if 
the  circumstances,  within  themselves,  are  suflBcient  to  give  notice  to 
the  trainmen  that  the  accompanying  party  is  intending  io  disembark, 
then  it  is  the  duty  of  the  company  to  afford  ample  time  for  him  to 
do  so. 

In  a  Texas  case  it  was  held  that  where  a  party  had  accompanied 
two  ladies  to  the  station  in  the  early  morning,  having  left  one  of  them 
at  or  near  the  station  platform  while  he  accompanied  the  other  upon 
the  cars  to  assist  her  in  finding  a  seat,  that  this  of  itself  was  sufficient 
notice  to  the  company  that  he  intended  to  disembark  from  the  train, 
as  it  could  not  be  presumed  that  he  intended  to  leave  the  remaining 
lady  alone  at  the  station  at  such  an  hour.  International  &  G.  N.  B. 
Co.  V.  Satterwhite,  19  Texas  Civ.  App.,  170. 

Numerous  cases  sustain  the  doctrine  that  parties  who  go  upon  the 
premises  of  railway  companies  "to  welcome  the  coming  or  speed  the 
parting  guest,'^  are  not  trespassers,  but  are  licensees,  and  that  the 
company  owes  them  at  least  the  duty  of  ordinary  care  to  see  that  they 
are  not  injured  while  there  for  such  purpose. 

In  Missouri,  K.  &  T.  By.  Co.  v.  Miller,  8  Texas  Civ.  App.,  241,  a 
ease  in  which  a  man  had  gone  upon  the  train  to  assist  his  wife  aboard, 
and  who  was  injured  while  disembarking  therefrom,  the  court  said: 
"To  such  persons  it  owes  the  duty  of  providing  reasonably  safe  plat- 
foi-ms  and  approaches  to  its  trains.  (Hamilton  v.  Texas  &  P.  Bv.  Co., 
64  Texas,  251;  Texas  &  V.  By.  Co.  v.  Best,  66  Texas,  116.)  The  rela- 
tions  sustained  between  the  railway  company  and  appellee  do  not  arise 
out  of  contract,  and  the  obligations  are  not  such  as  are  imposed  by  con- 
tract. Appellee  did  not  go  into  tlie  train  as  a  passenger,  and  hence 
the  duties  imposed  by  law  upon  carriers  to  passengers  did  not  rest 
upon  the  company  and  govern  its  conduct  towards  him.  He  went 
upon  the  train  under  an  implied  permission  or  license,  and  the  com- 
pany owed  him  the  duty  of  ordinary  care.  (Lucas  v.  New  Bedford  & 
T.  By.  Co.,  6  Gray,  64.)  The  company  was  under  obligations  to  pas- 
sengers to  stop  the  train  a  sufficient  length  of  time  for  those  desiring 
to  get  off,  and  those  desiring  to  take  passage  to  do  so  with  safety.  It 
was  the  duty  of  appellee  to  take  notice  of  the  usual  length  of  time 
given  for  this  purpose,  and  if  it  was  not  sufficient,  and  it  was  neces- 
sary for  him  to  go  into  the  train,  in  order  to  place  upon  the  company 
the  duty  of  holding  the  train  specially  for  him  to  disembark,  he  must 
have  given  notice  of  his  intention.''  This  case  to  us  seems  to  imply 
that  if  the  usual  time  for  stopping  trains  would  have  been  sufficient 
for  the  accompanying  party  to  have  assisted  his  wife  thereon  and  then 
safely  alighted  from  the  train^  that  it  would  not  have  been  necessary 
for  him  to  have  notified  the  company  or  its  agents  of  his  purpose  in 
entering,  but  that  this  would  only  be  necessary  where  the  stop  was 
not  sufficient  for  the  purpose  indicated.  The  same  doctrine  is  stated 
in  Texas  &  Pacific  By.  Co.  v.  McGilvary,  29  S.  W.,  67. 

In  the  case  of  Missouri,  K.  &  T.  By.  Co.  v.  Miller,  15  Texas  Civ. 
App.,  428,  where  a  man  who  had  accompanied  his  wife  on  board  a 
train  was  injured  while  attempting  to  get  off,  among  other  things,  the 
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court  said :  '^e  think  also  that  it  was  not  essential,  in  order  to  entail 
on  the  defendant  the  duty  to  so  handle  the  train  as  to  allow  reasonable 
facility  for  the  plaintiff  to  get  off  without  harm  to  himself,  that  the 
conductor  be  first  seen  and  his  permission  obtained  for  plaintiff  to  go 
upon  the  train  to  see  his  wife  seated.  The  company  unquestionably 
had  power,  as  a  reasonable  regulation  of  its  business,  to  keep  the  hus- 
band from  the  train,  or  to  prevent  him  from  entering,  he  not  being  a 
-passenger,  but  if,  in  the  absence  of  any  measures  to  thai  end,  it  allows 
persons  who  are  not  passengers  to  approach  and  board  its  train  for 
the  purpose  of  assisting  its  passengers  to  a  seat,  its  consent  thereto  is 
as  much  obtained  as  if  it  was  expressly  given/' 

In  the  case  of  Little  Bock  &  Ft  Smith  By.  v.  Lawton,  15  L.  B.  A., 
434,  et  seq.,  being  a  case  where  the  plaintiff  had  entered  defendant's 
car  for  the  purpose  of  assisting  a  Itfdy  and  child  to  a  seat.  Justice 
Hemmingway,  after  discussing  the  contention  of  the  Bailway  Company 
that  as  the  plaintiff  did  not  enter  the  car  to  take  passage  upon  it,  but 
only  as  an  escort  to  a  passenger,  the  defendant  owed  him  no  duty,  ex- 
cept not  to  injure  him  wilfully  and  wantonly,  and  the  other  conten- 
tion by  the  plaintiff  to  the  effect  that  as  he  went  upon  the  car  with  the 
knowledge  of  the  trainmen  and  for  the  purpose  of  rendering  necessary 
assistance  to  a  female  passenger  and  child,  the  defendant  owed  him  the 
same  duty  as  a  passenger,  said: 

^^e  have  concluded  that  neither  view  is  correct,  but  that  reason 
commends  as  proper  a  rule  between  the  two.  In  the  case  of  Louisville 
&  N.  B.  Co.  V.  Crunk,  119  Ind.,  542,  the  Supreme  Court  of  Indiana 
held  that  a  railroad  company  owed  the  same  duty  to  those  assisting  a 
passenger  upon  a  train  as  to  the  passenger  himself;  but  it  cites  no 
precedent  for  the  ruling,  and  it  is  opposed  to  all  cases  adjudged  upon 
the  subject  to  which  our  attention  has  been  called.  The  law  exacts 
of  railroads  for  the  protection  of  passengers  the  highest  degree  of 
care  and  imposes  a  liability  for  all  injuries  which  sound  judgment, 
skill  and  the  most  vigilant  oversight  could  have  prevented;  but  this 
responsibility  grows  ou*t  of  the  relation  of  contract  of  carrier  and  pas- 
senger, on  account;  of  the  great  perils  of  the  undertaking.  As  this  is 
the  cause  and  the  origin  of  the  rule,  it  would  seem  that  the  rule  should 
be  restricted  in  its  application  to  persons  who  come  within  that  rela- 
tion, and  such  is  the  effect  of  the  authorities.'*  Citing  many  cases. 
Proceeding,  the  court  says: 

^^ut  a  denial  that  the  extreme  responsibility  contended  for  exists 
is  not  an  aflSrmance  of  the  rule  that  responsibility  is  restricted  to 
wrongs  that  are  wilful  or  wanton.  Such  conclusion  would  rest  upon 
the  premise  that  one  attending  a  passenger  enters  the  car  from  curi- 
osity or  upon  his  own  business,  under  a  mere  license  from  the  com- 
pany, and  not  upon  business  connected  with  the  company  upon  an  im- 
plied invitation.  If  this  premise  be  false  and  the  converse  correct, 
then  according  to  the  decision  of  this  and  other  courts  the  carrier 
woidd  be  bound  to  the  exercise  of  ordinary  care  (St.  Louis,  I.  M.  &  S. 
By.  V.  Fairbaim,  48  Ark.,  491 ;  Holmes  v.  Northeastern  B.  Co.,  L.  B., 
4  Exch.,  254).  And  that  it  is  so  bound  in  cases  like  this  is  held  in 
the  cases  first  cited,  as  well  as  in  others  upon  the  subject.  (Gillis  v. 
Pennsylvania  B.  Co.,  59  Pa.,  129,  98  Am.  Dec,  317;  Griswold  v.  Chi- 
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cago  N".  W.  R.  Co.,  26  NT.  W.,  101.)  In  our  opinion  the  rule  is  cor- 
rect upon  principle,  for  it  is  a  matter  of  common  knowledge  that  in 
the  usual  conduct  of  the  passenger  business  it  often  becomes  necessary 
for  those  not  passengers  to  go  upon  the  cars  to  assist  incoming  as  well 
as  outgoing  passengers,  and  that  a  practice  has  grown  up  in  response 
to  this  necessity.  While  it  perhaps  arose  out  of  a  consideration  for 
the  security  and  convenience  of  the  traveler,  it  has  proven  beneficial 
to  carriers,  and  now  prevails  in  this  State  and  extensively  elsewhere, 
and  is  treated  as  an  incident  to  the  business  in  the  conduct  of  the 
public  and  the  acquiescence  of  carriers.  It  can  not  be  doubted  that 
it  has  increased  travel  and  the  earnings  of  carriers,  while  it  has  pro- 
moted the  convenience  and  security  of  passengers,  and  if  it  should  be 
abrogated,  many  persons  would  be  compelled  to  forego  journeys  to  the 
detriment  of  the  carrier  and  their  own  inconvenience.  We  conclude 
that  such  attendant  performs  a  service  in  the  common  interest  of  car- 
rier and  passenger,  and  that  his  entry  upon  a  car  is  upon  an  implied 
invitation,  which  entitles  him  to  demand  ordinary  care  of  the  carrier. 
But,  although  we  think  the  attendant  is  entitled  to  demand  ordinary 
care  for  his  protection,  and  would  be  entitled  to  recover  for  an  injury 
caused  by  its  omission,  still,  he  could  not  recover  unless  he  established 
that  his  injury  was  caused  by  some  negligent  act  or  omission  on  the 
part  of  the  carrier.  The  word  ^negligence'  implies  a  duty  as  well  as 
its  breach,  and  the  fact  can  never  be  found  in  the  absence  of  a  duty. 
Assuming  then  that  the  plaintiff  went  upon  the  train  to  render  neces- 
sary assistance  to  a  lady  passenger  and  child,  and  that  those  in  charge 
of  the  train  knew  that  he  was  upon  it,  was  it  the  duty  of  the  defend- 
ant to  hold  the  train  the  full  length  of  time  that  was  usually  required 
for  passengers  to  get  off  and  on  the  cars  at  that  place?  The  court 
charged  the  jury  that  it  was,  and  this  presents  the  controlling  question 
upon  this  appeal.*'  And  the  case  was  reversed  because  of  the  giving 
of  the  charge  in  the  form  requested.  And  it  will  be  noted  in  this  con- 
nection that,  while  there  were  other  acts  of  negligence  charged  in  the 
ease  than  tlie  failure  to  stop  the  train  for  the  full  length  of  time  at 
the  station,  still,  the  court  held  that  the  facts  did  not  justify  their 
submission  to  the  jury.  But  in  the  instant  case  there  are  other  acts 
of  negligence  charged  than  failure  to  stop  at  the  station  the  usual 
length  of  time  or  for  a  reasonable  time,  which  do  find  support  in  the 
evidence,  and  of  which  we  will  now  speak. 

While  it  appears  from  the  evidence  that  there  was  no  direct  notice 
given  by  pkintiff  to  the  conductor  or  any  one  else,  of  his  purpose  in 
boarding  the  train,  still,  there  is  nothing  to  indicate  that  the  train  on 
the  morning  in  question  was  late,  and  would  not  likely  remain  its  usual 
time;  and  in  view  of  the  fact  that  it  appears  that  the  plaintiff  knew 
its  usual  stay  at  such  station,  could  he  not,  under  the  circumstances, 
assume  that  he  would  have  time  to  aid  his  sister  in  boarding  the  train 
and  get  off  in  safety,  provided  it  should  stop  as  long  as  usual,  and 
therefore  concluded  it  was  not  necessary  to  give  any  direct  notice  of 
his  intention  to  get  off?  and,  in  the  absence  of  circumstances  tending 
to  show  that  ft  would  not  fftop  its  usual  time  on  this  occasion,  would 
it  not  be  presumed,  if  any  presumption  is  to  be  indulged  at  all,  that 
it  would  remain  the  ordinary  time  rather  than  otherwise?     So  that, 
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since  the  circtunstances  tend  to  show  that  if  it  had  remained  the  usual 
length  of  time  at  said  station  that  plaintiff  would  likely  have  been  en- 
abled to  perform  this  service  for  his  sister,  and  alighted  in  safety,  then 
no  direct  notice,  under  the  circumstances,  would  seem  to  be  necessary. 
Would  not  the  practice  of  persons  at  said  station  of  aiding  their  fe- 
male relatives  in  getting  on  and  off  trains,  so  long  acquiesced  in  by 
the  company  that  it  had  ripened  into  a  custom,  dispense  with  actutd 
notice,  under  the  circumstances,  and  be  regarded  as  tantamount  to  a 
notice  or  as  a  waiver  of  actual  notice  that  plaintiff  intended  not  to  be- 
come a  passenger,  but  to  get  off?  If  it  could  be  so  held,  then  it  seems 
tliat  actual  notice,  under  the  circume^ances,  would  not  be  required. 
But  if  we  were  to  concede  in  this  case  that  the  facts  and  circumstances 
were  not  sufficient  to  apprise  the  company  of  the  plaintiff's  purpose  to 
get  off,  and  did  not  amount  to  a  waiver  thereof,  still,  since  he  was 
acting  at  the  time  in  aiding  his  sister  within  the  established  custom, 
and  since  it  appears  that  the  train  did  not  stop  its  usual  time,  and  had 
it  so  stopped  he  could  have  alighted  in  safety,  we  are  inclined  to  hold 
that  he  was  not  a  trespasser,  but  was  there  at  the  implied  invitation 
of  the  company,  to  render  a  service,  alike  of  interest  to  it  and  its  pas- 
sengers, and  hence  the  company  owed  him  the  duty  of  exercising  ordi- 
nary care,  at  least  to  protect  him  from  injury  in  the  discharge  thereof; 
and  he  would  be  entitled  to  recover,  if  he  suffered  injury  at  its  hands 
on  account  of  the  negligence  of  its  servants  or  employes. 

In  the  case  of  Doss  v.  Missouri,  K.  &  T.  By.  Co.,  69  Mo.,  27,  it  was 
held,  as  stated  in  the  syllabus  thereof,  that  railroad  companies  are 
liable  for  injuries  caused  by  the  want  of  ordinary  care,  where  the  per- 
son injured  was  at  the  train  to  meet  with  or  part  from  a  passenger, 
although  not  himself  a  passenger  or  employe.  And  in  a  case  where 
plaintiff  had  in  charge  a  lady  and  her  infant  child,  it  was  held  that 
he  was  entitled  to  sufficient  time  to  escort  her  to  a  seat  and  then  to 
leave  the  train.  If  the  time  of  stopping  was  too  short,  or  if  the  agent 
of  the  railroad  company  failed  to  give  the  usual  notice  of  the  starting 
of  the  train,  there  was  not  an  exercise  of  such  ordinary  care  as  the 
company  was  bound  to  employ  in  order  to  escape  liability.  The  court 
saying,  among  other  things,  in  its  opinion:  "We  should  be  very  re- 
luctant to  hold  that  an  aged  or  infirm  mother  or  sister  or  wife,  or,  in- 
deed, any  other  woman,  especially  if  encumbered  with  an  infant  child, 
should  not  be  allowed  the  assistance  of  a  male  friend  or  relative  in 
getting  a  seat  upon  a  railroad  car,  and  if  such  friend  or  relative  was 
to  be  treated  as  a  mere  stranger  to  the  company,  having  no  claim  upon 
the  company  for  an  injury  under  any  circumstances;  not  being  a 
passenger,  it  is  conceded  that  no  extraordinary  care  was  required;  but 
whether  the  neglect  of  customary  signals  would  not  amount  to  ordi- 
nary negligence  is  a  matter  upon  which  the  Massachusetts  decision  is 
not  satisfactory/'  Beferring  to  the  case  of  Lucas  v.  New  Bedford  & 
T.  By.  Co.,  6  Gray,  64.  *^And  if  a  person  who  visits  a  railroad  train 
^to  welcome  a  coming  guest  or  speed  a  parting  one,'  is  held  to  have 
claims  on  the  railroad  company  for  ordinary  care,  surely  one  who  at- 
tends a  female  passenger,  encumbered  with  an  infant  and  a  satchel,  is 
entitled  to  hold  the  company  to  equal  responsibility." 

So  in  thig  case,  it  being  directly  charged,  among  other  things,  that 
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the  injuiy  was  the  proximate  result  of  the  carrier's  negligence  in  leav- 
ing the  foot-stool  on  the  platform  or  steps  of  the  car,  and  but  for 
wMch  it  is  shown  he  could  have  safely  alighted,  and  it  further  ap- 
pearing that  he  was  not  a  trespasser  while  on  the  train,  we  think  it 
was  suiOBcient  to  justify  the  submission  of  the  issues  involved  in  the 
case  at  least  to  the  jury  for  their  consideration. 

The  question  of  contributory  negligence  on  the  part  of  appellant,  as 
charged  by  the  company,  was  a  question  of  fact  and  not  one  of  law, 
and  should  also  have  been  submitted  to  the  jury  under  appropriate  in- 
structions. (Gist  V.  International  &  G.  N.  K.  E.  Co.,  102  S.  W.,  457; 
Texas  &  P.  Ey.  Co.  v.  Funderburk,  30  Texas  Civ.  App.,  22;  Inter- 
national &  G.  N*.  E.  E.  Co.  V.  Satterwhite,  15  Texas  Civ.  App.,  102.) 

As  to  whether  the  evidence  is  sufficient  to  support  and  sustain  any 
of  the  allegations  of  negligence  charged  in  the  pleadings,  we  refrain 
from  the  expression  of  any  opinion,  but  do  hold  that,  taken  together, 
it  is  ample  to  require  their  submission  to  the  jury  under  appropriate 
Instructions  from  the  court,  and  that  a  failure  so  to  do  on  the  part  of 
the  court  was  error,  for  which  its  judgment  must  be  reversed  and  the 
cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 

Writ  of  error  refused  to  appellee. 


Houston  &  Texas  Central  Eailroad  Company  v.  Maby  E.  Lemair 

ET  AL. 
Decided  April  14,  1909. 

1. — ^VegUgenoft-^ar  Eepairer — ^Xovingr  Can. 

Keoovery  sustained  for  death  of  car  repairer  by  negligence  of  those  putting 
cars  in  motion  while  he  was  between  them  engaged  in  his  duties. 

S. — Charge— Omission — ^Borden  of  Proof. 

The  jury  having  been  charged  to  determine  the  issues  submitted  from  a 
preponderance  of  the  evidence,  no  ground  of  reversal  appeared  in  failing  to 
instruct  them  that  the  burden  of  proof  was  on  plaintiffs  to  establish  the  facts 
relied  on  for  recovery,  in  the  absence  of  a  request  for  such  instruction. 

S. — Charge— Form  of  Yerdiot. 

No  error  was  shown  in  orally  directing  the  jury  to  find  their  verdict  in 
accordance  with  one  of  two  alternative  forms  submitted  to  them,  though  these 
did  not  embrace  every  alternative  permissible,  where  no  exception  was  reserved 
to  such  oral  direction. 

4. — Damages    Peath. 

Beoovery  of  damages  in  the  sum  of  $10,000  for  negligence  causing  the  death 
of  a  car  repairer,  by  his  widow  and  minor  child,  sustained. 

6d— Terdiet — Judgment  Disposing  of  Parties. 

In  an  action  for  injuries  resulting  in  death,  the  widow,  minor  child  and 
mother  of  deceased  being  plaintiffs,  though  the  latter  claimed  no  damages,  a 
verdict  and  judgment  in  favor  of  the  widow  and  child  only  sufficiently  disposed 
of  the  rights  of  the  mother. 

6^— Continnane^— Amendment — Surprise. 

An  application  for  continuance  or  postponement  of  trial  bv  defendant  on  the 
ground  of  surprise  by  new  matter  alleged  in  a  supplemental  petition  filed  on 
the  morning  of  the  trial,  was  properly  overruled  where  such  matters  were 
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pleaded  in  reply  to  the  contribuioiy  negligence  alleged  in  an  amended  answer 
filed  by  defendants  on  the  same  day  and  then  first  presenting  the  defense  which 
was  met  by  the  supplemental  petition.  ^ 

7. — ^Death — Bamaget — Insnranoe. 

The  damages  recoverable  for  death  of  the  hnsband  and  father  of  plaintiffs 
were  not  subject  to  reduction  by  the  fact  that  his  life  was  insured  for  their 
benefit. 

Appeal  from  the  District  Court  of  Travis  Comity.  Tried  below  be- 
fore Hon.  George  Calhoun. 

Baker,  Boils,  Parker  &  Oarwood  and  Gregory,  Baits  £  Brooks  for 
appellant. — ^The  couil  erred  in  snbmitting  to  the  jury  two  forms  of 
verdict  and  in  verbally  instructing  them,  as  is  shown  by  defendant's 
bill  of  exceptions  Xo.  3,  that  they  should  return  a  verdict  in  one  or 
the  other  of  the  forms  submitted  to  them,  whereas  under  the  facts 
of  the  case  four  forms  of  verdict  might  have  been  returned,  viz.:  (1) 
A  verdict  for  each  of  the  plaintiffs,  Mary  E.  Lemair  and  E.  Herbert 
Lemair.  (2)  A  verdict  in  favor  of  Maiy  E.  Lemair  and  against  the 
plaintiff  E.  Herbert  Lemair.  (3)  A  verdict  in  favor  of  E.  Herbert 
Lemair  and  against  Mary  E.  Lemair.  (4)  A  verdict  in  favor  of  the 
defendant  against  all  of  them. 

The  appellant  was  entitled  to  have  rendered  in  this  cause  a  judg- 
ment which  would  protect  it  against  all  future  claims  which  may  be 
asserted  against  it  because  of  the  alleged  negligent  killing  of  Charles 
Lemair,  and  the  judgment  rendered  does  not  afford  it  such  protection 
because  B.  Lindeman,  husband  of  Mrs.  Lindeman,  was  not  made  a 
parfy  to  the  suit.  Sayles'  Texas  Civil  Statutes,  arts.  1200  and  2967; 
Hugo  V.  Seffel,  92  Texas,  414;  Schwulst  v.  Neely,  60  S.  W.,  608;  Fort 
Worth,  etc..  By.  Co.  v.  Wilson,  85  Texas,  616;  East  Line,  etc..  By. 
Co.  V.  Culberson,  68  Texas,  664. 

The  defendant's  motion  for  a  continuance  or  postponement  of  the 
trial  of  said  cause  showed  that  it  desired  such  postponement  or  con- 
tinuance on  the  ground  of  surprise,  and  said  mciion,  being  duly  veri- 
fied and  in  no  manner  controverted,  entitled  appellant  to  the  post- 
ponement or  continuance  prayed  for.  Bule  16,  District  and  County 
Court  Bules;  T.  &  N".  0.  By.  Co.  v.  Goldberg,  68  Texas,  687;  Beham 
V.  Ghio,  75  Texas,  89;  Central,  etc.,  By.  Co.  v.  Henning,  62  Texas, 
474 ;  G.,  H.  &  S.  A.  By.  Co.  v.  Smith,  9  Texas  Civ.  App.,  453. 

Whether  the  amount  of  damages  which  the  plaintiff,  Mrs.  Mary  E. 
Lemair  was  entitled  to  recover  on  account  of  the  death  of  her  hus- 
band should  not  be  reduced  because  of  money  that  she  received  from 
insurance  on  his  life,  was  a  question  of  fact  for  the  jury  to  deter- 
mine; and  the  court  erred  in  instructing  the  jury  as  a  matter  of  law 
that  they  could  not  reduce  such  damages  on  account  of  the  collection 
by  her  of  such  money.  S.  A.  &  A.  P.  By.  Co.  v.  Long,  87  Texas, 
151;  G.,  C.  &  S.  F.  By.  Co.  v.  Younger,  90  Texas,  391;  Tyler,  etc.. 
By.  Co.  V.  Basberry,  13  Texas  Civ.  App.,  188. 

In  computing  the  actual  pecuniary  loss  which  the  plaintiff  E.  Her- 
bert Lemair  sustained  by  the  death  of  his  father,  the  jury  were  en- 
titled to  consider  the  financial  circumstances  in  which  his  mother  or 
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any  othier  person  charged  with  the  duty  of  rearing,  educating,  and  sup- 
porting hJTn  was  left;  and,  consequently,  the  court  erred  in  instruct- 
ing them  as  a  matter  of  law  that  they  should  not  decrease  the  amount 
of  his  recovery  to  any  extent  because  of  the  fact  that  his  mother  col- 
lected and  had  $2000  just  after  his  father's  death.  S.  A.  &  A.  P.  By. 
Co.  V.  Long,  87  Texas,  151. 

James  H.  Robertson,  Jos.  M.  Harris  and  Oeo.  E.  Shelley,  for  ap- 
pellees.— ^It  was  neither  necessary  nor  proper  to  instruct  the  jury  that 
the  burden  of  proof  was  upon  plaintiffs  in  this  case,  the  charge  hav- 
ing indicated  clearly  the  questions  of  fact  to  be  found.  Bailway  Co. 
V.  Dotson,  38  S.  W.,  642;  15  Texas  Civ.  App.,  73;  Stooksbury  v. 
Swan,  85  Texas,  566;  Blum  v.  Strong,  71  Texas,  324;  Bailway  Co. 
V.  Taylor,  79  Texas,  114;  Bailway  Co.  v.  Geiger,  79  Texas,  21. 

Appellant  having  made  no  objection  and  taken  no  exception  to  the 
action  of  the  court  in  submitting  to  the  jury  the  forms  of  verdict, 
as  shown  by  appellant's  bill  of  exceptions  No.  3,  can  not  now  Qom- 
plain  of  such  action  of  the  court,  upon  this  appeal.  Bailway  Co.  v. 
Stewart,  1  Texas  Civ.  App.,  646. 

The  verdict  in  this  case  was  fully  supported  by  the  evidence  and 
was  not  in  any  sense  excessive.  Bailway  Co.  v.  McVey,  46  Texas 
Civ.  App.,  181;  Bailway  Co.  v.  Ferris,  55  S.  W.,  1119;  23  Texas 
Civ,  App.,  215;  Bailway  Co.  v.  McMahan,  34  S.  W.,  796;  Bailway 
Co.  V.  Davis,  65  Texas,  217;  Bailway  Co.  v.  Lehmberg,  75  Texas,  67. 

The  uncontroverted  evidence  in  this  case  being  that  Mrs.  Lindeman 
suffered  no  pecuniary  loss  or  dapiage  by  reason  of  the  death  of 
Charles  Lemair,  and  that  she  expressly  disclaimed  any  such,  even 
she,  herself,  was  not  a  necessary  party  to  the  suit,  and  such  being  true, 
in  no  event  could  the  failure  to  join  her  husband,  B.  Lindeman,  in 
the  suit,  have  been  erroneous.  Bev.  Stats.,  arts.  2903,  2904;  Heine- 
mier  v.  Arlitt,  29  Texas  Civ.  App^  140;  Bailway  Co.  v.  Frazier,  34 
S.  W.,  664;  Speer  on  Married  women,  sec.  288;  Bailway  Co.  v. 
Henry,  75  Texas,  223;  Merchants  &  Planters  Oil  Co.  v.  Burne,  72 
S.  W.,  628. 

Defendant  was  not  entitled  to  a  continuance  or  postponement  for 
the  reasons  stated  in  its  application  therefor,  because  plaintiff's  first 
supplemental  petition  simply  contains  matters  in  reply  to,  and  by 
way  of  explanation  of,  the  allegations  of  defendant's  own  answer  filed 
on  the  day  of  the  trial,  and  made  necessary  thereby,  and  defendant 
could  not  have  been  surprised  thereby.  T.  &  N*.  0.  By.  Co.  v.  Gold- 
berg, 68  Texas,  687;  Beham  v.  Ghio,  75  Texas,  89. 

It  would  have  been  improper  for  the  jury  to  reduce  the  amount 
of  damages  to  which  Mrs.  Lemair  would  have  been  entitled  because 
of  the  fact  that  she  collected  life  insurance  on  account  of  the  death 
of  her  husband;  and,  in  view  of  the  admission  in  evidence  of  testi- 
mony to  the  effect  that  she  did  collect  insurance,  it  was  proper  for 
the  court  to  instruct  the  jury  that  the  amount  of  damages  to  which 
plaintiffs  might  be  entitled  should  not  be  reduced  on  that  account. 
Bailway  Co.  v.  Cody,  50  S.  W.,  135;  20  Texas  Civ.  App.,  520;  Bail- 
way  Co.  V.  Weaver,  41  S.  W.,  847;  Bailway  Co.  v.  Basberry,  84  S, 
W.,  794  J  Bailway  Co.  y.  Long,  87  Texas,  167. 
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FISHEB,  Chief  Justice. — ^The  plaintiff  below,  Mftrj  E.  Lemair, 
instituted  this  Buit  in  the  District  Court  of  Travis  Couniy,  Texas, 
for  the  Fifty-Third  Judicial  District,  against  the  defendant,  the 
Houston  &  Texas  Central  Railroad  Company,  to  recover  of  it  dam- 
ages alleged  to  have  resulted  to  her  and  to  her  son  E.  Herbert  Le- 
mair,  by  reason  of  the  death  of  Charles  Lemair,  who  was  her  husband 
and  the  father  of  E.  Herbert  Lemair.  The  suit  was  also  stated  in 
the  petition  to  have  been  brought  for  the  benefit  of  Franzisca  Linde- 
man,  the  mother  of  Charles  Lemair,  but  no  recovery  was  sought  on 
behalf  of  Mrs.  Lindeman,  it  being  alleged  in  the  petition  that  she  was 
not  pecuniarily  damaged  by  the  death  of  Charles  Lemair. 

The  cause  was  tri^  before  the  court  and  a  jury  and  resulted  in 
a  verdict  and  judgment  on  February  13,  1908,  against  the  defendant 
for  the  sum  of  $10,000,  apportioned  as  follows: 

1.  To  the  plaintiff,  Mrs.  Mary  E.  Lemair,  the  sum  of  $4,000. 

2.  To  the  plaintiff,  E.  Herbert  Lemair,  the  sum  of  $6,000,  and 

3.  To  Mrs.  Franzisca  Lindeman,  nothing. 

In  due  time  the  defendant  filed  its  motion  for  a  new  trial  in  the 
cause,  which  was  by  the  court  overruled  on  April  1,  1908.  To  this 
action  of  the  court  the  defendant  excepted  and  gave  notice  of  appeal 
to  this  court. 

The  case  was  tried  on  the  plaintiffs'  first  amended  original  peti- 
tion, the  defendant's  first  amended  original  answer,  and  plaintiffs' 
first  supplemental  petition.  The  material  facts  alleged  in  said  original 
petition  were  as  follows: 

On  September  2,  1907,  plaintiff  Mary  E.  Lemair  was  the  wife  of 
and  living  with  Charles  Lemair;  E.  Herbert  Lemair  was  their  only 
child,  and  Franzisca  Lindeman  was  the  mother  of  Charles  Lemair. 
On  said  date  Charles  Lemair  was  an  employe  of  the  defendant,  serv- 
ing it  in  the  capacity  of  a  car  repairer  and  was\engaged  in  the  active 
discharge  of  the  duties  of  his  emplojrment.  That  among  other  duties 
of  said  employment,  it  was  the  duty  of  Charles  Lemair  to  accompany 
a  switching  crew  of  the  defendant  with  a  switch  engine  from  the 
yards  of  defendant  in  the  city  of  Austin  to  its  passenger  depot  in 
said  city,  and  there  to  place  defendant's  passenger  trains,  standing  at 
or  near  said  depofc,  in  proper  condition  to  be  conveyed  by  the  switch 
crew  and  engine  from  the  depot  to  the  yards.  In  the  performance 
of  this  duty  Charles  Lemair  was  required  to  go  in  between  the  re- 
spective coaches  composing  said  trains,  and  between  the  rails  upon 
which  same  were  standing,  and  to  couple  up  and  "cut  in"  the  air 
connections  between  the  coaches  composing  said  trains;  and  also  to 
inspect  all  air  appliances,  angle  cocks,  vSlves  and  other  parts  and 
features  of  the  attachments  on  the  coaches,  used  in  and  aoout  con- 
veying air  from  the  engine  to  the  coaches  and  to  repair  or  correct 
any  mults,  leakages  or  air  or  other  irregularities  of  any  kind  that 
he  might  discover  in  or  about  such  attachments. 

It  was  the  duty  of  the  car  repairer  to  alone  perform  such  duties, 
and  it  was  the  duty  of  the  persons  composing  the  switching  crew  to 
hold  the  train  absolutely  stationary  until  the  work  of  the  car  repairer 
was  completed,  and  not  to  move  the  train  until  the  car  repairer  had 
completed  his  work,  and  had  come  out  from  between  the  cars  and 
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given  to  the  proper  person  in  the  switching  crew  clear,  definite  and 
specific  instructions  for  the  train  to  be  moved.  Upon  the  receipt  of 
fiuch  information  from  the  car  repairer,  it  was  the  duty  of  those  in 
diarge  of  the  train  to  immediately  canse  the  train  to  be  moved. 

On  September  2,  1907,  Charles  Lemair,  by  direction  of  defendant, 
accompanied  the  switching  crew  and  switch  engine  from  its  yards  to 
its  passenger  depot  in  Austin  to  prepare  one  of  defendant's  passenger 
trains  for  removal  from  the  depot  to  the  yards  in  the  manner  above 
described.  When  the  cars  composing  said  train  had  been  collected  by 
the  switching  crew,  and  while  the  switch  engine  was  attached  to  said 
cars,  Charles  Lemair  proceeded  to  inspect  and  otherwise  prepare 
said  train  for  its  passage  to  the  yards,  and  to  '^cut  in''  and  couple 
up  the  air  connections  on  the  various  oars  composing  said  train  in 
the  manner  above  described. 

On  said  occasion,  Charles  Lemair  was  the  only  person  doing  the 
wx)rk  of  car  repairer,  and  was  the  only  person  who  knew  or  could 
have  known  when  said  work  was  completed.  That  before  Charles 
Lemair  had  completed  his  work  on  said  cars,  and  while  he  was  still 
engaged  in  the  performance  thereof,  and  while  he  was  standing  be- 
tween two  of  the  cars  composing  said  train,  said  crew  or  some  one  or 
more  of  the  members  thereof,  without  having  ascertained  whetlier 
or  not  the  work  of  Charles  Lemair  was  completed,  and  whether  or  not 
he  had  removed  himself  from  said  position  of  peril,  and  without 
notifying  him  of  their  intention  to  move  said  train,  and  without  hav- 
ing received  from  him  any  instructions  or  signals  to  move  the  train, 
the  said  Charles  Lemair  having  at  the  time  no  knowledge  of  their 
intention  to  move  the  train— did,  with  gross  and  inexcusable  negli- 
gence and  carelessness,  cause  said  engine  and  train,  or  part  thereof, 
to  be  suddenly  moved,  and  thereby  caused  one  or  both  the  cars  be- 
tween which  Charles  Lemair  was  engaged  in  performing  his  work,  to 
strike  him  on  his  head,  body  and  arms,  and  thereby  caused  his  neck 
to  be  broken,  and  his  death  to  almost  immediately  ensue.  That  by 
reason  of  said  negligent  acts  of  defendant's  servants,  plaintiffs  Mary 
E.  Lemair  and  E.  Herbert  Lemair  have  been  deprived  of  the  sup- 
port and  maintenance,  as  well  as  of  the  services,  care,  protection, 
guidance,  counsel  and  association  of  their  said  husband  and  father  for 
a  great  number  of  years,  and  have  thereby  suffered  pecuniary  actual 
damages  for  which  defendant  Js  liable. 

That  Franzisca  Lindeman,  the  mother  of  Charles  Lemair,  was  not 
pecuniarily  damaged  by  his  death;  that  his  father  died  many  years 
prior  to  Charles  Lemair's  death;  that  E.  Herbert  Lemair  was  the 
only  child  of  Charles  Lemair  and  that  no  persons,  other  than  plain- 
tiffs, ^ary  E.  Lemair  and  E.  Herbert  Lemair,  have  any  cause  of  ac- 
tion against  the  defendant  because  of  the  death  of  Charles  Lemair. 

The  first  amended  original  answer  of  the  defendant  contained  a 
general  demurrer  and  general  denial  and,  in  addition,  specially  al- 
leged to  be  true  the  following  facts,  viz. :  If  the  string  of  cars  men- 
tioned in  plaintiffs'  first  amended  original  petition  was  so  operated 
as  to  inflict  upon  Charles  Lemair  any  of  the  injuries  alleged  in  said 
petition,  said  injuries  were  directly  and  proximately  caused  and  con- 
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tribufted  to,  by  the  negligence  of  Charles  Lemair  himself  in  the  fol- 
lowing among  other  particulars,  viz.: 

Charles  Lemair,  after  apparently  having  finished  all  the  work  which 
it  was  his  duty  to  do  preliminary  to  the  removal  of  said  string  of 
cars  from  the  depot  yards,  and  after  having  come  out  from  between 
said  cars,  announced  to  defendant's  servant,  E.  Lind,  who  was  in 
charge  of  defendant's  switching  crew  in  which  deceased  was  working, 
that  all  was  ready,  or  words  to  that  effect,  and  the  signal  was  there- 
upon given  to  the  engineer  who  was  operating  the  engine  attached 
to  said  string  of  cars,  to  move  same.  The  engineer  in  response  to 
said  signal  did  ring  the  bell  on  said  engine,  and  shortly  thereafter, 
did  set  said  engine  and  string  of  cars  in  motion.  But  l^at  at  said 
time,  neither  the  engineer  nor  any  of  deceased's  other  co-workers  knew 
or  had  the  slightest  cause  to  suspect,  that  deceased  was  between  said 
cars.  That  in  fact  and  truth  deceased  after  having  made  said  an- 
nouncement again  went  in  between  two  of  the  cars  composing*  said 
string  of  cars,  without  any  knowledge  on  the  part  of  said  engineer, 
or  any  of  his  other  co-workers,  that  he  had  or  would  do  so,  and 
without  any  of  his  said  co-workers  having  any  cause  whatever  to  sus- 
pect that  he  had  or  would  place  himself  in  said  position.  That  in 
announcing  that  all  was  ready  for  said  string  of  cars  to  be  moved 
and  in  thereafter  going  into  the  place  where  he  was  injured,  de- 
ceased was  guilty  of  negligence  which  directly  and  proximately  caused 
and  contributed  to  produce  his  injuries.  That  in  going  into  the 
place  where  he  received  his  injuries  at  a  time  and  under  circum- 
stances such  that  his  co-workers  had  no  cause  to  silspect  his  presence 
there,  and  at  a  time  and  under  circumstances  such  that  he  knew  that 
said  engine  and  cars  were  moving,  or  would  at  once  be  set  in  mo- 
tion, deceased  was  also  guilty  of  negligence  which  directly  and  prox- 
imately caused  or  contributed  to  produce  his  injuries. 

That  in  being  or  remaining  in  the  place  where  he  was  injured 
after  the  signal  had  been  given  for  said  engine  and  cars  to  move, 
and  after  the  bell  on  the  engine  had  been  sounded  and  after  he  should, 
and  in  the  exercise  of  ordinary  care  would,  have  heard  said  vraxning, 
deceased  was  still  further  guilty  of  negligence  which  directly  and 
proximately  caused  and  contributed  to  produce  his  •  injuries. 

Defendant  further  and  specially  denied  that  deceased  was  killed  as 
alleged  by  plaintiffs,  by  the  setting  in -motion  of  the  string  of  cars 
mentioned  in  their  petition.  Defendant  alleged  in  this  connection 
that,  on  the  comtraiy,  the  starting  of  said  string  of  cars  in  motion 
caused  no  injury  whatever  to  the  deceased;  but  that  after  said  string 
of  cars  had  begun  to  move  the  deceased  turned  an  angle  cock  on  the 
airbrake  appliances  attached  to  the  end  of  one  of  the  coaches  com- 
posing said  string  of  cars  while  he  was  between  said  coach  and  the 
next  car  from  the  engine  in  said  string.  Defendant  further  alleged 
that  said  act  of  the  deceased  was  done  at  a  'time  when  none  of  its 
other  servants  who  were  working  with  him  anticipated,  or  could  have 
possibly  anticipated,  that  it  would  be  done  and  that  the  effect  of  turn- 
ing said  angle  cock  was  to  set  the  air  brakes  on  the  car  to  which  it 
was  attached  and  on  all  other  cars  in  said  string  between  said  car 
and  the  engine,  thereby  instantly  causing  said  cars  to  stop.     Defend- 
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ant  further  alleged  that  the  cars  to  the  rear  of  said  cars  on  which 
the  air  brakes  were  so  applied  necessarily  continued  to  move  forward 
after  the  air  brakes  were  so  applied  to  the  coaches  in  front  of  them 
and  struck  the  cars  in  front  with  great  force,  thereby  catching  the 
head  and  neck  of  the  deceased  between  the  two  cars  where  he  was 
standing  and  crushing  his  head  and  breaking  his  neck. 

Defendant  further  alleged  that  in  turning  said  angle  cock  and  ap- 
plying the  emergency  air  brakes,  as  alleged,  deceased  was  guilty  of 
negligence  which  directly  caused  and  contributed  to  produce  his  in- 
juries. 

The  plaintiffs'  first  supplemental  petition  denied  general  the  alle- 
gations contained  in  defendant's  first  amended  original  answer,  and 
specially  denied  that  "the  deceased,  Charles  Lemair,  was  guilty  of  any 
such  act  of  negligence  causing  or  contributing  to  his  injury,  or  his 
death,  as  pleaded  by  the  defendant,^'  but  alleged  that,  "on  the  con- 
trary, his  injury  and  death  were  caused  by  aad  resulted  directly  and 
proximately  from  the  negligence  of  the  defendant,  as  alleged'*  in  plain- 
tiffs' first  amended  original  petition. 

Said  supplemental  petition  further  alleged  that  Charles  Lemair, 
at  the  time  of  his  injury  which  caused  his  death,  was  engaged  in  the 
discfharge  of  his  duty  in  preparing  the  train  to  be  taken  to  the  switch 
yard,  as  alleged  in  plaintiffs'  first  umended  original  petition;  and 
that  while  so  engaged,  the  defendant's  servants  operating  said  train 
negligently  moved  same,  causing  his  injury.  Plaintiffs  further  allege 
that  if  it  should  appear  that  any  act  of  the  deceased  caused  said  cars 
to  stop,  as  alleged  by  defendant,  then  deceased  was  in  the  perform- 
Bnce  of  said  act  before,  and  at  the  time,  said  cars  were  moved;  or,  if 
he  did  any  such  act,  then  same  was  done  by  him  in  the  emergency 
then  existing  and  as  his  best  judgment  dictated  for  his  own  protec- 
tion against  threatened  injury,  arising  from  the  negligence  of  the 
defendant  in  moving  said  train  while  Charles  Lemair  was  in  said 
position  of  peril,  and  that  in  no  event  did  Charles  Lemair  do  any 
act  which  could  or  would  defeat  plaintiffs'  action  to  recover  the  dam- 
ages claimed  for  the  negligent  killing  of  Charles  Lemair. 

Opinion, — ^We  find  that  there  is  evidence  to  support  the  allegations 
of  negligence,  and  that  the  facts  justify  the  conclusion  that  tiie  de- 
ceased, Charles  Lemair,  was  not  guilty  of  contributory  negligence, 
as  alleged  by  the  appellant. 

The  first  eight  assignments  of  errors  complain  of  the  c'harges  given 
by  the  trial  court.  We  are  not  going  to  discuss  these  objections  in 
detail,  but  will  say  we  have  given  them  careful  consideration  and 
conclude  that  the  main  charge,  together  with  those  given  upon  re- 
quest, fairly  and  fully  presented  the  issues  in  the  case  and  the  ques- 
tions of  law  that  were  proper  to  be  submiited  to  the  jury. 

Appellant's  ninth  assignment  is  to  the  effect  that  the  court  erred 
in  failing  to  instruct  the  jury  that  the  burden  of  proof  was  on  the 
plaintiffs  to  establish  the  facts  alleged  by  them  by  a  preponderance 
of  the  evidence.  There  is  no  complaint  in  this  assignment,  or  in 
any  other,  that  the  court  refused  a  charge  upon  the  burden  of  proof. 
The  jury  were  instructed  to  find  the  questions  submitted  from  a  pre- 
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ponderance  of  the  evidence.  If  the  appeUant  desired  a  more  specific 
direction  npon  tins  question,  it  should  have  been  requested. 

There  is  no  merit  in  appelbmt's  tenth-  assignment  of  error.  The 
mere  fact  that  the  court  directs  a  form  of  verdict  is  not  objection- 
able; but  however,  it  appears  that  no  objection  was  made  to  this  ac- 
tion of  the  court  at  the  time.  This  is  shown  by  the  explanation  ap- 
pended to  the  bill. 

Our  findings  of  fact  dispose  of  appellant's  eleventh,  twelfth,  thir- 
teenth and  fourteenth  assignments  of  error,  except  a  proposition  sub- 
mitted under  these  assignments  to  the  effect  that  the  verdict  and  judg- 
ment are  excessive.  There  is  plenty  of  evidence,  in  our  opinion,  to 
support  the  verdict  and  judgment  for  the  amount  found  by  the  jury. 

There  is  no  merit  in  the  fifteenth,  sixteenth  and  seventecoith  assign- 
ments. The  verdict  and  judgment  do  dispose  of  Mrs.  Franzisca  Linde- 
man.  The  facts  show  that  she  claimed  no  damages  on  account  of  the 
death  of  her  son,  and  she  testified  ''that  he  was  not  contri4>ntiiig  any- 
thing to  her  support  at  the  time  of  his  death,  and  that  she  claimed  no 
damages  on  account  of  his  death.'*  B.  Lindeman,  her  then  husband, 
was  not  a  necessary  party.  Missouri  Pac.  By.  Co.  v.  Henry,  75  Texas, 
223;  Texas  Cent.  By.  Co.  v.  Frazier,  34  S.  W.,  664. 

There  was  no  error  in  the  court's  overruling  appellant's  motion 
for  a  continuance  or  postponement  of  the  case,  as  shown  by  its  bill  of 
exceptions  No  1.  The  continuance  or  postponement  was  claimed  on 
account  of  the  fact  that  the  appellant  claimed  that  it  was  surprised  by 
reason  of  the  matter  alleged  in  plaintiffs'  supplemental  petition  in 
reply  to  its  allegation  of  negligence  or  contributory  negligence  upon 
the  part  of  the  deceased  in  turning  the  angle  cock.  This  averment 
of  negligence  was  contained  in  appellant's  amended  original  answer, 
which  was  filed  on  the  morning  of  the  trial,  to  which  the  appellees 
before  trial  replied  in  their  supplemental  petition,  all  of  which  will 
appear  in  the  statement  in  the  first  part  of  this  opinion.  This  ques- 
tion of  want  of  care  or  negligence  of  the  deceased  in  turning  the 
angle  cock  was  brought  in  the  case  by  the  appellant,  and  we  fail  to  see 
how  it  could  be  surprised  at  a  denial  of  this  charge  or  at  any  de- 
fensive matter  that  it  was  proper  to  urge  to  refute  the  allegations 
of  negligence  charged  to  the  deceased.  If  the  servants  of  the  appel- 
lant were  guilty  of  negligence  in  causing  the  train  to  move  and  there- 
by imperil  the  life  of  deceased,  it  was  proper  to  show,  in  order  to 
meet  the  charge  of  negligence  in  turning  the  angle  cock,  that  this  was 
done  by  the  deceased  in  order  to  protect  himself  from  injury  by  the 
moving  train.  This  would  be  a  defense  to  appellant's  charge  of  negli- 
gence which  it  must  be  supposed  to  be  prepared  to  meet.  Of  course, 
it  is  true,  this  excuse  for  turning  the  angle  cock,  if  it  was  turned, 
was  made  on  the  eve  of  trial;  but  the  pleadings  of  the  appellant  pro- 
duced the  occasion  for  the  delay,  and  the  issue  would  not  have  been 
in  the  case  at  all  but  for  the  fact  that  the  appellant  brought  it  in  by 
its  amended  answer. 

There  was  no  error  in  the  court's  giving  special  charge  No.  1  re- 
quested by  the  plaintiffs,  as  complained  of  in  the  eighteenth  assign- 
ment of  error. 

In  order  to  reduce  the   amount  of   damages  which  the  plaintiffs 
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would  be  entitled  to  on  account  of  the  death  of  Lemair^  the  jury 
could  not  consider  the  fact  that  his  life  was  insured,  and  that  the 
appellees  would  be  entitled  to  collect  the  policy. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Afflrmed* 

Writ  of  error  refused. 


St.  Louis,  San  Francisco  &  Texas  Railway  Company,  et  al., 

Y.  J.  M.  Adams. 

Decided  April  14,  1909. 

Id— Srldenee— DeeUratlon  of  Agent. 

The  dedarations  of  an  agent  in  respect  to  a  matter  within  the  leope  of  his 
apparent  authority,  in  the  line  of  his  duty  and  at  the  time  and  place  a  negligent 
act  complained  of  occurred,  are  competent  evidence.  It  is  otherwise  as  to  such 
declarations  in  the  nature  of  a  narrative  after  the  act  has  occurred. 

Harmless  Error. 


The  admission  of  improper  evidence  over  objection  of  a  party  becomes 
harmless  when  other  evidence  to  the  same  effect  is  in  the  record  without  objection. 

Sd — Carrier  of  Trelglit — Conyersion — ^Keasnre  of  Damage. 

When  a  carrier  of  cattle  negligently  put  the  cattle  in  infected  pens  en  route 
to  destination,  whereby  the  cattle  could  not  lawfully  be  carried  to  destination 
and  the  carrier  sold  them  at  said  pens,  the  shipper's  measure  of  damage  was 
the  market  value  of  the  cattle  at  their  destination  at  the  time  they  should  have 
arrived  there. 

4.— Depositions — Objeetions — ^Praotice. 

Objections  to  the  manner  and  form  of  taking  depositions  should  be  made 
before  the  trial  commences. 

Appeal  from  the  County  Court  of  Hardeman  County.  Tried  below 
before  Hon.  J.  C.  Marshall. 

C.  E.  ToaJeum  and  Decker  S  Clarke,  for  appellants. — ^The  court 
erred  in  permitting  J.  M.  Adams,  plaintiff,  to  testify  that  the  man  in 
charge  of  loading  and  unloading  stock  at  Sapulpa  yards  for  defendant 
companies  told  him  that  through  a  mistake  he  unloaded  one  car  of 
plaintiff's  cattle  in  the  quarantine  pens  and  that  he  didn't  know  what 
to  do  about  it,  and  asked  him  to  go  with  him  and  see  the  agents 
about  it,  because  it  was  not  shown  that  said  man  who  loaded  and 
unloaded  the  cattle  nor  the  agent  referred  to  had  authority  to  bind 
defendants  by  statements  that  were  prejudicial  to  and  imputing  negli- 
gence to  defendants,  or  that  such  statements  were  within  the  Qcope 
of  his  authority  or  in  the  line  of  his  duties.  S.  L.  &  S.  F.  By.  Co.  v. 
Eaaley,  McAdams  &  Co.,  94  S.  W.,  206;  Waggoner  v.  Snoddy,  85  S. 
W.,  1134;  P.  W.  &  D.  C.  Railway  v.  Snyder  &  DuPree,  89  S.  W., 
111§;  Frisco  Railway  v.  Lock,  70  S.  W.,  456. 

To  render  the  declarations  of  an  agent  admissible  against  the  prin- 
cipal, such  declarations  must  have  been  made  concerning  an  act  with* 
in  the  scope  of  the  authority  of  the  agent,  and  at  the  time  the  act 
was  being  performed  by  the  agent.    If  the  declaration  be  made  before 
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or  after  the  act  was  done^  it  is  not  a  part  of  the  res  gestae  and  tiiere- 
fore  not  admissible.  Waggoner  v.  Snoddy,  85  S.  W.,  1134;  S.  A.  &  A. 
P.  By.  Co.  V.  Bobinson,  11  S  W.,  327;  Mechem  on  Agency,  sec.  714. 

The  court  erred  in  permitting  the  witness  Harper  Speer  to  testify 
that  the  man  in  ch'arge  of  loading  and  unloading  cattle  at  Sapulpa 
yards  for  the  defendant  companies  stated  to  him  in  a  conversation  in 
April,  1908,  that  plaintiff  Adams'  cattle  were  through  mistake  un- 
loaded  in  the  quarantine  pens  at  Sapulpa,  because  it  was  not  shown 
that  the  man  to  whom  witness  referred  had  any  authority  to  bind 
defendants  by  statements  prejudicial  to  and  imputing  negligence  on 
the  part  of  defendants,  or  that  such  statements  were  within  the  scope 
of  his  authority  and  in  the  line  of  his  duties;  and  because  such  state- 
ments were  made  a  long  time  after  the  time  to  which  they  related 
end  were  therefore  not  a  part  of  the  res  gestae  and  was  hearsay. 

The  court  erred  in  that  part  of  his  charge  to  the  jury,  giving  the 
measure  of  damages  for  the  cattle  that  arrived  at  Coshocton,  Ohio, 
as  follows:  ^^The  measure  of  damages  for  the  cattle  that  you  find 
were  injured  by  the  negligence  of  defendants  through  such  negligence 
as  you  find  from  the  evidence  said  defendants  responsible  for,  will 
be  the  difference  in  their  market  value  in  the  condition  they  should 
have  arrived  in  Coshocton,  Ohio,  but  for  the  negligence  of  defend- 
ants, and  their  market  value  in  the  injured  condition  they  did  arrive 
at  Coshocton,  Ohio,  if  they  were  injured,  etc.,'*  in  that  said  charge 
tells  the  jury  that  the  injury  to  the  cattle  was  caused  by  the  negli- 
gence of  defendants. 

The  court  erred  in  the  following  part  of  his  charge  to  the  jury: 
''As  to  the  cattle  that  were  shipped  on  to  Coshocton,  Ohio,  the  measure 
of  damage  for  the  cattle  that  you  may  find  were  injured  through  such 
n^ligence  as  you  may  find  from  tiie  evidence  said  defendants  re- 
sponsible for,  will  be  the  difference  between  their  market  value  in  the 
condition  they  should  have  been  in  at  Coshocton,  Ohio,  but  for  the 
negligence  of  the  defendants  and  their  market  value  in  the  condi- 
tion they  did  arrive  in  at  Coshocton,  Ohio,  if  they  were  injured,"  in 
that  said  charge  assumes  and  so  informs  the  jury  that  there  was  injury 
to  said  cattle  and  negligence  on  the  part  of  defendants,  and  is  upon 
the  weight  of  the  evidence. 

The  court  erred  in  the  following  part  of  his  charge  to  the  jury: 
*1f  you  believe  from  the  evidence  that  the  plaintiff's  cattle  while  in 
the  care  and  control  of  defendants  and  while  on  their  line  of  road 
were  injured  and  damaged  by  rough  and  improper  handling  and  un- 
reasonable delays  in  transporting  said  cattle  by  defendants  or  their 
employees,  and  that  said  cattle  were  delayed  for  an  unreasonable  length 
of  time  and  improperly  handled  by  defendants  or  their  employees  while 
under  their  care  and  control,  and  on  their  line  of  road,  and  thereby 
injured  and  damaged,  and  such  delays  and  rough  handling,  if  any, 
on  defendants'  line  of  road  was  negligence  on  the  part  of  defendants 
or  their  employees,  and  such  unreasonable  delays  and  improper  hand- 
ling of  said  cattle  was  the  cause  of  such  injury  and  damage  to  said 
cattle,  if  they  were  injured  'and  damaged,  then  you  will  find  for 
plaintiff,  etc.,"  in  that  the  court  assumes  that  there  was  unreasonable 
delay  and  improper  handling  of  said  cattle  and  so  informs  the  jury 


1909.]  St.  Louis,  S.  F.  &  T.  By.  Co.  v.  Adams.  247 

and  invades  the  province  of  the  jury  and  the  conrt  calls  the  jury's 
attention  to  the  unreasonable  delays  and  improper  handling  of  said 
cattle,  while  there  is  no  evidence  or  pleading  to  support  it,  and  such 
language  tended  to  create  the  impression  on  the  minds  of  fhe  jury 
tha4;  the  court  believed  there  was  unreasonable  delays  and  improper 
handling. 

M.  M.  Hankins  and  Z).  E»  Magee,  for  appellee. 

NEILL,  Associate  Justice. — Appellee  brought  this  suit  against 
the  St.  Lfouis,  San  Francisco  &  Texas  Railway  Company  and  the  St. 
Louis  &  San  Francisco  Builway  Company  to  recover  $743.30  damages 
to  a  shipment  of  three  hundred  head  of  calves  delivered  to  defendants 
at  Quanah,  Texas,  on  the  20th  of  October,  1907,  to  be  transported 
thence  over  their  road  to  St.  Louis,  Missouri,  and  there  delivered  to 
their  connnecting  carriers  to  be  carried  from  there  and  delivered  to 
plaintiff  at  Coshocton,  Ohio. 

The  negligence  charged  against  defendants  was  delay  and  rough 
handling  between  Quanah  and  St.  Louis,  by  reason  of  which  the  ani- 
mal's value  was  diminished  one  dollar  per  head;  and  tha^t  one  car  con- 
taining sixty-two  head  of  the  calves  was  unloaded  en  route  at  Sapulpa 
by  defendants  and  negligently  placed  in  their  quarantine  pens  at  their 
yards  at  that  station,  in  consequence  of  which  they  could  not  law- 
fully be  carried  to  their  destination,  and  were  sold  by  defendants  at 
St.  Louis  for  $12.50  per  head,  and  that  had  it  not  been  for  such  neg- 
ligence they  would  have  been  carried  to  Coshocton,  where  they  would 
have  brought  $20,  whereby  plaintiff  lost  $7.15  per  head  on  said  car- 
load of  csJves. 

The  defendants  answered  by  a  general  denial,  and  pleaded  specially 
certain  stipulations  in  the  contract  of  affreightment  in  limitation 
of  their  common  law  liability  as  common  carriers. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  against 
the  defendants  for  the  damages  sued  for. 

Conclusions  of  fact. — ^The  evidence  was  reasonably  suflScient  to  war- 
rant the  jury  in  finding  that  the  defendants  were  guilty  of  delay  and 
of  negligent  handling  of  the  calves  in  transportation  between  Quanah 
and  St.  Louis,  and  that  by  reason  of  such  negligence  the  market  value 
of  those  which  arrived  at  Coshocton,  Ohio,  was  one  dollar  less  per 
head  in  their  damaged  condition  than  it  would  have  been  had  it  not 
been  for  such  negligent  delay  and  rough  handling. 

The  evidence  shows  beyond  question  that  one  car  load  of  sixty-two 
head  of  the  calves  was  negligently  placed  by  the  defendants  in  their 
Quarantine  pens  at  Sapulpa,  by  reason  whereof  they  could  not  be 
delivered  to  plaintiff  at  Coshocton,  but  were  sold  by  defendants  at 
St.  Louis  and  brought  $7.60  less  per  head  than  they  would  have 
sold  for  at  their  destination  had  they  been  transported  there  with  the 
other  part  of  the  shipment;  and  of  the  proceeds  of  sale  $681.22  were 
paid  to  plaintiff.  • 

Conclusions  of   law. — 1.    The   testimony   of   plaintiff   as   to   what 
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defendants'  agent  at  Sapulpa  eaid  to  him  when  the  cattle  were  there 
in  regard  to  a  carload  of  them  being  placed  in  the  quarantine  pens, 
la  not  obnoxious  to  the  objections  urged  by  the  first  assignment  of 
error,  because  the  declarations  of  the  agent  were  in  respect  to  a  matter 
within  the  scope  of  his  apparent  authority,  were  made  in  the  line  of 
his  duty  and  at  the  time  and  place  the  negligent  act  complained  of 
occurred.  However,  it  is  wholly  immaterial  whether  such  declarations 
were  admissible  or  not,  since  the  undisputed  evidence  shows  that  a 
carload  of  the  cattle  were  placed  in  the  quarantine  pens  by  defendants' 
employees  at  Sapulpa,  and  that  plaintiff  was  damaged  in  consequence 
of  such  act  of  negligence  as  alleged  in  his  petition. 

2.  It  was  undoubtedly  error  for  the  court  to  admit  in  evidence  the 
testimony  of  the  witnesses  Speer  and  Harper,  complained  of  in  the 
second  and  third  assignments  of  error,  as  to  what  the  man  charged 
with  the  duty  of  loading  and  unloading  cattle  for  defendants  at 
Sapulpa  told  them  about  unloading  a  car  of  plaintiff's  cattle  at  that 
station  in  the  quarantine  pens;  because  such  declarations  were  made 
to  each  of  the  witnesses  long  after  the  negligent  act  spoken  of  by 
declarant  occurred.  (Waggoner  v.  Snody,  98  Texas,  512.)  But  such 
errors  could  not  possibly  have  injuriously  affected  the  defendants, 
because  the  act  of  negligence  to  which  the  declarations  testified  to 
relates  was  indisputably  shown  by  other  evidence  free  from  objection. 

3.  It  is  urged  by  the  fourth  assignment  of  error  that  the  court 
erred  in  admitting  evidence  as  to  the  market  value  of  the  carload  of 
calves  at  East  St.  Louis  which  had  been  placed  in  the  quarantine 
pentf  and  were  sold  at  that  place  by  the  order  of  defendants,  the 
objections  being  that  the  measure  of  damages  for  conversion  is  the 
market  value  of  the  property  at  the  time  and  place  of  conversion. 
If  such  rule  was  applicable  in  a  case  like  this,  it  could  not  be  said 
that  such  evidence  was  inadmissible;  for  if  defendants  can  be  re- 
garded under  the  facts  in  this  case  as  having  converted  plaintiff's 
property,  it  can  not  be  said  that  the  conversion  actually  occurred  until 
the  calves  were  offered  for  sale  by  defendants  in  East  St.  Louis.  But, 
in  this  case,  the  sale  of  the  cattle  was  the  natural  sequence  of  defend- 
ant's negligence  in  placing  the  calves  in  the  quarantine  pens  at  Sapulpa. 
When  this  occurred,  the  cattle  could  not  be  legally  carried  to  Coshoc- 
ton but  were  required  by  the  quarantine  authorities  to  be  sold  by  de- 
fendants at  East  St.  Louis.  Therefore,  the  rule  that  the  measure  of 
damages  where  a  common  carrier  negligently  fails  to  transport  the 
property  to  its  destination  is  the  value  of  the  property  less  the  freight, 
if  unpaid,  at  the  time  and  place  it  should  have  been  delivered,  is 
the  one  which  applies  in  this  case.  As  the  plaintiff  was  paid  $681.22 
of  the  proceeds  of  the  sale,  he  was  entitled  to  recover  the  difference 
between  that  amount  and  the  market  value  at  Coshocton  at  the  time 
the  cattle  should  have  arrived  there,  had  it  not  been  for  defendants' 
negligence,  which  difference  was  $443.30.  Eeally  it  is  a  noiatter  of  no 
moment,  so  far  as  plaintiff  is  concerned,  what  the  market  value  of 
the  calves  was  in  East  St.  Louis  when  sold;  for  plaintiff  was  entitled 
to  recover  of  defendants  their  market  value  at  Coshocton  at  the  time 
they  should  have  arrived  there,  but  for  their  negligence. 

4.  The  fifth  assignment  of  error,  as  it  appears  in  the  record,  is  not 
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copied  in  appellants'  brief;  but  is  broken  np  and  its  several  subdivi- 
sions copied  separately,  and  propositions  presented  under  each  of  them. 
This  is  hardly  in  compliance  with  the  rules  of  this  court*  But  as  it 
does  not  appear  from  the  statement  under  the  several  propositions 
that  the  objections  to  the  deposition,  they  being  as  to  the  manner  and 
form  of  taking,  were  made  as  required  by  article  2289,  Bev.  Stats,  of 
1895, — ^it  appearing  from  the  bill  of  exceptions  that  the  objections 
were  mtide  when  Qie  deposition  was  offered  in  evidence, — ^there  was 
no  error  in  the  court's  overruling  them.  El  Paso  &  S.  W.  By.  Co.  v. 
Barrett,  46  Texas  Civ.  App.,  14. 

5.  The  fourteenth,  eighteenth  and  nineteenth  assignments,  which 
complain  of  the  court's  charge,  are  overruled;  because  the  charge  cor- 
rectly presents  the  law  of  the  case  as  made  by  the  pleadings  and  evi- 
dence.   There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


A.  C.  Allen  v.  Herbick  Hardwabe  Company. 

Decided  April  14,  1909. 

1. — Contraet — Written  Contract — Contemporaneoni  Verbal  Agreement. 

When  parties  reduce  their  contracts  to  writing  such  writing  is  to  be  taken 
as  embodying  all  previous  negotiations  and  understandings  about  its  terms,  and 
they  can  not  be  varied  by  parol ;  but  the  rule  does  not  apply  where  it  can  be 
made  to  appear  that  the  instrument  was  not  intended  to  be  a  complete  and 
final  settlement  of  the  whole  transaction. 

2. — ^Hote — ^Final  Settlemcni — ^IntentloiL. 

A  note  given  for  an  amount  stated  by  the  payee  to  be  due,  was  not  a  final 
settlement  between  the  parties  if  they  did  not  intend  that  it  should  be. 

S. — Evidence— Writen  Contract — ^Farol  Agreement. 

A  verbal  promise  by  one  of  the  parties  at  the  making  of  a  written  contract, 
if  it  was  used  to  obtain  the  execution  of  the  writing,  may  be  given  in  evidence. 

4. — kneading— Vote— Xqnltable  Defense— Parol  Agreement  as  to  Credits. 

An  answer,  in  a  suit  by  the  payee  to  recover  on  a  note,  alleging  that  the 
note  was  given  for  the  amount  stated  by  the  payee  to  be  due  him  on  account  of 
various  transactions;  that  the  maker  signed  the  note  in  order  to  relieve  the 
payee  from  financial  stress;  and  was  induced  thereto  by  the  verbal  agreement 
and  promise  of  the  payee  that  there  should  be  an  accounting  between  them,  and 
that  if  the  note  was  in  excess  of  the  indebtedness  of  the  maker  the  latter  should 
have  credit  on  the  note  for  such  excess,  and  that  the  amount  for  which  the  note 
was  given  was  in  excess  of  what  the  maker  owed  in  a  certain  sum,  set  up  an 
equitable  defense  and  it  was  error  to  sustain  a  demurrer  thereto. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen.  . 

Masterson,  Atkinson  £  Masterson,  for  plainti£F  in  error. 

Baker,  Botts,  Parker  d  Oanvood,  for  defendant  in  error. 

FLY,  Associate  Justice. — ^This  is  a  suit  on  a  promissory  note  for 
$3,640.20,  together  with  interest  and  attorney's  fees,  instituted  by 
defendant  in  error  against  plaintiif  in  error  who  answered  that  the 
note  was  given  under  a  verbal  agreement  tba^t  there  should  be  an  ac- 
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counting  between  the  maker  and  payee  on  a  later  date,  and  if  the 
note  did  not  represent  the  true  balance  between  them,  or  if  the 
note  was  in  excess  of  the  indebtedness  of  the  maker,  the  latter  should 
have  credit  for  the  excess;  that  the  amount  was  in  excess  of  what  the 
maker  owed  in  the  sum  of  $1500.  Plaintiff  in  error  also  pleaded  in 
offset  an  account  for  $845,  for  guns,  pistols,  wagons  and  ''sundry 
articles,''  and  asked  that  the  $1500  excess  and  $845  account  be  de- 
ducted from  the  amount  of  tiie  note.  Plaintiff  in  error  also  pleaded 
that  he  was  not  liable  for  $400  cl'aimed  in  the  suit. 

It  was  alleged  in  the  answer  that  the  note  was  given  for  implements, 
harness,  cutlery,  mules  and  other  things,  and  further  alleged:  ''That 
on  the  day  said  note  was  given  J.  W.  Grand,  who,  as  plaintiff  is  in- 
formed and  believes,  if  not  the  largest  is  one  of  the  largest  owners 
of  the  said  Herrick  Hardw«ire  Company,  came  to  Houston  with  a 
purported  statement  of  this  defendant's  account  with  said  Herrick 
Hardware  Company  for  business  done  by  him  with  them  at  Whitney, 
Morgan  and  Blum,  Texas,  said  account  being  very  long  and  consist- 
ing of  many  items,  the  correctness  of  which  could  only  have  been 
ascertained  by  a  loug  and  thorough  audit  of  same,  by  comparison  with 
orders  given  by  this  defendant  to  said  Hardware  Company.  That  all 
the  said  machinery,  implements  and  other  articles  bought  by  this  de- 
fendant from  said  Hardware  Company  were  bought  for  and  used  upon 
the  ranch  and  farm  of  said  defendant  and  his  mother,  situated  in 
Bosque  County,  Texas,  and  at  said  ranch  and  farm  were  all  the  papers, 
account  slips  and  all  statements  sent  by  the  Herrick  Hardware  Com- 
pany to  this  defendant,  growing  out  of  orders  given  and  purporting 
to  show  how  the  orders  were  filled,  and  without  which  it  was  im- 
possible for  this  defendant  to  know  with  any  degree  of  certainty  the 
correctness  or  incorrectness  of  the  account  as  presented. 

"That  when  said  purported  account  was  presented  to  this  defendant 
with  the  request  that  he  give  to  the  Herrick  Hardware  Company  a 
note  for  the  amount  of  said  account,  this  defendant  stated  to  said 
Grand,  who  has  charge  of  the  Morgan  House  of  said  Hardware  Com- 
pany, that  this  defendant  had  no  means  of  testing  the  accuracy  of 
the  account  because  all  papers  pertaining  to  the  same  were  at  his  farm 
and  ranch  in  Bosque  County,  Texas,  and  further  made  known  to  said 
Grand  that  there  were  certain  credite  due  this  defendant  for  merchan- 
dise bought  by  the  Herrick  Hardware  Company  of  this  defendant,  con- 
sisting of  certain  guns,  pistols,  rifles  and  other  articles,  for  which 
there  appeared  to  be  no  credit  on  the  account,  but  said  Grand  insisted 
that  these  matters  could  all  be  adjusted  hereafter,  that  personally 
he  knew  nothing  about  these  matters  as  they  occurred  with  the  "Whit- 
ney house,  and  thait  the  Herrick  Hardware  Company  and  this  defend- 
ant had  done  business  together  for  a  great  many  years  and  that  said 
Hardware  Company  was  in  very  straightened  circumstances  and  had 
not  been  able  to  collect  but  a  very  small  percent  of  what  was  owing 
it  and  that  it  was  in  a  position  where  its  doors  could  be  closed  by 
its  creditors  unless  it  got  immediate  help;  and  that  as  defendant's 
was  one  of  the  largest,  if  not  the  largest  account  they  had  out,  if 
they  could  get  a  note  for  the  amount  it  would  put  it  in  a  position  to 
do  something  to  protect  itself  from  harsh  action  by  creditors,  said 
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Orand  etating  that  if  the  defendant  would  give  him  said  note  it  would 
probably  aid  said  Hardware  Company  very  materially  in  being  able 
to  resist  the  pressure  that  was  being  brougnt  to  bear  on  it  by  persons 
to  whom  it  was  indebted,  and  that  it  was  not  a  question  of  months  or 
weeks  but  a  question  of  days  in  which  it  must  have  help  or  suffer 
the  consequences^  and  asked  defendant  to  sign  said  note  and  take  up 
the  matter  of  adjustment  of  the  difference  between  them^  and  prom- 
ised in  behalf  of  said  Company  they  would  do  so  later  on^.  saying 
that  as  those  transactions  wherein  this  defendant  was  entitled  to 
credits  were  with  the  Whitney  house,  he  knew  it  would  do  what  was 
right  in  the  matter. 

'^That  it  was  on  these  representations  of  the  strained  financial  con- 
dition of  plaintiff  and  its  inability  to  meet  the  demands  of  its  creditors 
and  of  the  promise  by  plaintiff  as  aforesaid  to  take  up  and  adjust  any 
difference  between  plaintiff  and  defendant  that  this  defendant 
executed  the  note  sued  upon,  defendant  believing  that  plaintiff  might 
not  be  able  to  withstand  the  pressure  brought  to  bear  upon  it  unless 
it  obtained  said  note  immediately,  and  for  this  reason  and  the  reasons 
aforesaid  and  for  the  purpose  of  trying  to  prevent  plaintiff  being 
placed  in  an  embarrassing  position,  that  defenaant  executed  said  note 
without  any  knowledge  of  its  correctness  as  to  amount. 

^'Defendant  avers  'that  by  reason  of  the  facts  alleged,  said  note  rep- 
resents more  than  this  defendant  owes  said  Hardware  Company,  and 
that  while  said  note  was  given  and  intended  to  settle  the  account  of 
this  defendant,  it  was  only  intended  to  pay  what  defendant  actually 
owed  said  Herrick  Hardware  Company,  and  that  as  to  any  balance 
over  and  above  what  defendant  owed  it,  defendant  would  be  protected 
by  said  Herrick  Hardware  Company;  in  other  words,  said  note  to 
the  extent  it  exceeds  the  amount  defendant  owed  plaintiff,  is  as  to 
euch  excess,  which  as  defendant  is  informed  and  believes  is,  to  wit: 
$1500,  accommodation  paper. 

"Thereafter,  to  wit,  November  12,  1907,  W.  T.  Herrick  of  Whitney, 
Texas,  one  of  the  proprietors  of  said  Herrick  Hardware  Company  came 
to  Houston  and  brought  with  him  the  note  herein  sued  on  and  stated 
to  defendant  that,  owing  to  the  bank  panic  then  existing  and  owing 
to  the  fact  that  they  would  have  to  negotiate  the  note  elsewhere  than 
at  Whitney,  unless  the  note  was  secured,  the  Herrick  Hardware  Com- 
pany could  not  handle  the  same  and  get  the  benefit  of  it.  Said  Her- 
rick stated  to  defendant  that  the  Herrick  Hardware  Company  was 
right  at  the  point  where  it  .could  go  no  further  without  financial  as- 
sistance; that  it  was  being  crowded  very  much  by  its  creditors  and 
particularly  by  creditors  to  whom  it  owed  on  money  loaned.  Said 
Herrick  represented  to  this  defendant  that  it  was  now  not  a  question 
of  days  but  only  perhaps  one  day  before  the  creditors  would  take 
harsh  measures  unless  they  could  raise  money.  That  it  had  a  note  for 
ten  thousand  ($10,000)  dollars  due  the  Provident  National  Bank  in 
Waco,  and  that  said  bank  was  crowding  said  Hardware  Company  and 
had  indicated  to  said  Herrick  that  it  would  only  wait  until  the  next 
day  or  would  take  action  against  plaintiffs. 

'T)efendant  having  given  the  note  to  said  plaintiff  was  under  no 
obligation  whatever  to  secure  the  same  in  any  way,  but  believing  the 
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representatioiiB  made  by  said  Herrick  and  believing  that  the  Herrick 
Hardware  Company  was  in  danger  of  being  pressed  to  such  an  ex- 
tremity aa  would  operate  to  close  its  doors  for  business,  said  defendant 
suggested  to  said  Herrick  to  ring  up  the  Provident  National  Bank  in 
Waco  and  see  if  he  could  not  get  said  bank  to  extend  the  time  a 
day  or  two  k)nger,  in  order  that  this  defendant  might  consider  what 
security  he  could  get  up  or  offer  to  said  Herrick  to  assist  him  in  put- 
ting the  note  in  sudi  diape  tiiat  he  could  handle  same  and  get  relief 
by  means  of  it.  Said  Herrick  thereupon  told  this  defendant  he  would 
go  to  the  telephone  oflSce  and  ring  up  the  Provident  National  Bank 
of  Waco  and  see  if  he  could  get  aaid  bank  to  wait  for  a  day.  About 
two  hours  after,  said  Herrick  returned  to  the  ofiBce  of  this  defendant 
and  made  known  to  him  that  he  had  gotten  in  communication  over 
phone  witti  the  Provident  National  Bank  of  Waco  and  while  they  were 
very  impaitient  and  very  stem  with  him,  it  h&d  consented  to  wait  an- 
other day  but  this  was  final  and  no  fur&er  or  other  delays  would  be 
tolerated  or  considered.  Thereupon,  and  being  influenced  thereby  and 
with  the  purpose  to  help  plaintiff  and  at  great  inconvenience  to  de- 
fendant himself  this  defendant  executed  &e  deed  of  trust  referred 
to  in  plaintiff's  petition  in  order  to  enable  plaintiff  to  handle  said 
note  and  assist  said  Herrick  Hardware  "Company  and  prevent  its  doors 
being  closed,  plaintiff  having  its  attention  called  by  defendant  to  the 
fact  that  defendant  had  had  no  opportunity  to  examine  said  account 
or  have  the  same  audited  by  reason  of  the  fact  that  ihe  account  was 
handed  to  him  in  Houston,  was  very  lengthy  and  represented  many 
business  transactions,  while  all  the  papers,  vouchers,  data,  etc.,  neces- 
sary to  audit  said  account  were  at  defendant's  farm  and  ranch  in 
Bosque  Couniy;  that  whatever  difference  there  might  be  in  defend- 
ant's favor  would  be  adjusted  by  said  Hardware  Company,  it  being 
the  understanding  and  the  intention  of  both  plaintiff  and  this  defend- 
ant that  this  note  was  not  binding  or  operative  any  further  than  as  to 
the  amount  defendant  actually  and  honestly  owed  said  Hardware 
Company  upon  an  after  checking  of  the  account  and  ascertaining  the 
true  amount." 

The  answer  set  up  a  valid  equitable  defense  to  the  claim  and  the 
court  erred  in  sustaining  a  general  demurrer  thereto.  While  the  cross- 
action  of  plaintiff  in  error  may  have  been  founded  on  an  unliquidated 
demand  which  could  not  have  been  pleaded  as  an  offset  to  the  promis- 
sory note,  still  there  was  in  the  matter  herein  copied  an  equiteble 
defense  to  the  demand  of  defendant  in  error,  concerning  which  plain- 
tiff in  error  should  have  been  permitted  to  introduce  evidence  to  sus- 
tain the  allegations  of  a  contemporaneous  agreement  that  certain  claims 
of  the  maker  should  be  allowed  in  a  settlement  of  the  note.  The  evi- 
dence would  not  vary  the  terms  of  the  contract  embodied  in  the  note. 
'^A  parol  agreement  made  at  the  time  when  a  note  was  given,  that  a 
certain  claim  should  be  allowed  as  a  credit  and  be  entered  as  such  on 
the  note,  which  was  not  done,  is  not  liable  to  the  objection  that  it 
was  a  contemporaneous  understending  that  would  vary  the  terms  of 
the  written  contract.''     (Nalle  v.  Gates,  20  Texas,  315.) 

It  is  the  rule  that  when  parties  reduce  their  contracts  to  writing 
such  writing  is  to  be  taken  as  embodying  all  previous  n^otiations 
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find  understandings  about  its  terms,  and  they  can  not  be  varied  by 
jmroly  but  the  rule  does  not  apply  where  it  can  be  made  to  appear 
that  the  instrument  was  not  intended  to  be  a  complete  and  final  set- 
tlement of  the  whole  transaction. .  It  was  held  in  a  Pennsylvania  case, 
and  approved  by  the  Court  of  Appeals  of  Texas  in  James  v.  King,  2 
Willson,  section  644,  as  follows:  "A  verbal  promise  by  one  of  the  par- 
ties at  the  making  of  a  written  contract,  if  it  was  used  to  obtain  the 
execution  of  the  writing,  may  be  given  in  evidence/'  (Powelton  Coal 
Co.  V.  McShain,  75  Penn.  St.,  238.)  In  this  case  it  was  alleged  that 
plaintifF  in  error  was  induced  to  execute  the  note  by  the  promise  that 
there  should  be  an  adjustment  of  the  accounts  between  the  parties  and 
credit  allowed  for  what  was  due  to  plaintiff  in  error,  and  proof  of 
those  facts  did  not  tend  to  vary  the  written  contract,  but  rather  to 
explain  it,  and  place  the  parties  on  the  plane  upon  which  they  con- 
tracted with  each  other. 

If  it  could  be  held  that  by  the  strict  letter  of  the  law  plaintiff  in 
error  should  not  be  allowed  to  offer  proof  entitling  him  to  credits 
on  the  note  because  the  note  was  evidence  of  a  full  settlement,  a 
court  of  equity  would  come  to  the  relief  of  the  maker  of  the  note  and 
permit  him  to  show  that  the  note  was  not  intended  as  a  full  settle- 
ment between  the  parties,  but  that  it  had  been  agreed  that  there 
fihould  be  a  further  settlement  in  which  the  maker  of  the  note  should 
have  the  benefit  of  credits  claimed  by  him.  To  hold  otherwise  would 
be  to  allow  defendant  in  error  to  profit  by  an  ironclad  rule  and  ob- 
tain from  plaintiff  in  error  something  which  is  not  justly  due  him. 
^e  note  is  still  in  the  hands  of  the  original  payee  and  if  it  was 
executed  under  the  circumstances  alleged  in  the  answer,  proof  of  the 
indebtedness  of  the  payee  to  the  maker  of  the  note  should  be  allowed 
as  a  credit  on  the  note.  The  note  was  not  a  final  settlement  between 
the  parties,  if  they  did  not  intend  that  it  should  be.  The  entire  con- 
tract was  not  placed  in  writing  and  under  such  circumstances  the 
whole  contract  can  be  proved  by  parol  testimony.  (1  Qreenl.  Ev., 
284a.) 

It  follows  that  the  ^neral  demurrer  should  not  have  been  sus- 
tained to  the  answer  and  that  the  continuance  should  have  been 
granted  in  order  to  obtain  evidence  to  sustain  the  allegations  of  the 
answer.  It  is  probable  that  the  questions  raised  as  to  the  attorney's 
fees  will  not  arise  on  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


J.  T.  Lofton  y.  J.  B.  Milleb,  bt  al. 

Decided  April  14,  1909. 

1^— limitation— Payment  of  Taxes. 

Where  the  assesament  wholly  fails  to  lead  to  Identification  of  the  property 
taxed,  80  that  neither  the  owner  nor  the  officer  can  tell  that  his  land  is  tiucea,  the 
duty  of  payment  cannot  be  performed,  and  the  assessment  is  void;  and  payment 
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of  taxes  can  not  be  made  by  the  claimant  nnder  an  assessment  shown  by  the 
records  of  the  assessor's  office  by  the  rendition  of  the  claimant  which  is  the  basis 
of  the  tax  rolls,  to  have  been  made  upon  entirely  different  land  from  that 
claimed  by  him,  and  thus  satisfy  the  statute  of  limitation  of  five  years,  although 
his  intention  is  to  pay  on  the  land  claimed. 

2^ — Same— Case  Followed. 

Where  the  defendant,  in  trespass  to  try  title,  asserted  title  under  the  five 
years  statute  of  limitation,  and  testified  that  he  paid  taxes  on  the  land  for  a  cer- 
tain year  to  complete  the  period,  but  the  land  in  controversy  being  the  northeast 
half  of  survey  No.  19,  located  by  virtue  of  scrip  No.  636  issued  to  the  East  Line  & 
Red  River  R.  R.  Co.,  abstract  No.  218,  and  it  appearing  from  his  rendition  that 
he  rendered  for  that  year  lands  as  follows:  Abstract  No.  218;  certificate  No.  635; 
survey  No.  17  E.  L.  &  R.  R.  640  acres,  and  abstract  No.  249;  certificate  No.  636; 
survey  No.  19  E.  L.  &  R.  R.  W.  %,  320  acres,  and  from  his  tax  receipt  that  he 

Said  taxes  in  accordance  with  his  rendition,  it  appeared  as  matter  of  law  that 
e  had  not  paid  taxes  on  the  land  in  controversy  for  such  year.     Following 
Sharp  V.  KeUog,  53  Texas  Civ.  App.,  543. 

Appeal  fiom  the  District  Court  of  Lynn  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

Wm.  J.  Berne,  for  appellant. 

John  R.  McOee,  for  appellees. — ^The  payment  of  taxes  may  be  proved 
by  oral  testimony  regardless  t)f  what  may  appear  in  the  record.  The 
sole  and  only  question  is :  Was  the  money  actually  paid  and  intended 
by  the  owner  to  be  applied  on  this  particular  piece  of  property,  and 
did  the  tax  collector  apply  it  in  liquidation  of  the  said  taxes  as  the 
owner  intended  ?  The  intention  of  the  owner  alone  might  not  be  suffi- 
cient, but  when  that  intention  is  coupled  with  the  actual  application 
of  the  money  to  the  purpose  intended,  the  tax  is  paid  and  the  de- 
mands of  the  law  satisfied.  That  condition  exists  in  this  case.  Allen 
V.  Woodson,  60  Texas,  651;  Cantagrel  v.  Von  Lupin,  58  Texas,  577; 
Haskins  y.  Wallet,  63  Texas,  219,  220;  Ochoa  v.  Miller,  69  Texas, 
462,  463. 

NEILL,  Associate  Justicte. — On  November  27,  1907,  J.  T. 
Lofton  sued  J.  E.,  0.  L.  and  J.  K.  Miller  in  trespass  to  try  title  to 
recover  the  N.  E.  ^  of  survey  No.  19,  block  No.  11,  located  by  virtue 
of  land  scrip  No.  636  issued  to  the  East  Line  &  Red  River  R.  R.  Co. 
The  defendants  answered  by  a  plea  of  not  guilty  and  pleaded  the 
five  years  statute  of  limitation.  The  case  was  tried  before  a  jury  who 
returned  a  verdict  in  favor  of  defendants  on  their  plea  of  limitation; 
and  this  appeal  is  prosecuted  from  a  judgment  rendered  in  accord- 
ance with  the  verdict. 

Under  the  assignments  of  error  it  is  contended  that  the  court  erred 
in  not  peremptorily  instructing  the  jury  that  defendants  did  not  have 
title  under  the  five  years  statute  of  limitations,  because  there  was  no 
evidence  that  they  or  either  of  them  paid  taxes  on  the  land  for  the 
year  1905,  or  that  they  paid  taxes  thereon  for  five  years  prior  to  the 
institution. of  this  suit.  This  requires  us  to  review  the  evidence  upon 
the  issue  of  limitation.  It  is  uncontroverted  that  the  plaintiff  ex- 
hibited in  evidence  such  title  as  entitled  him  to  recover,  unless  defeated 
by  defendants*  plea  of  limitation.    And  for  this  reason  the  court  in- 
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Btmcted  the  jury  to  return  a  verdict  for  the  plaintiff,  unless  it  should 
find  that  his  title  was  defeated  by  defendants'  plea  of  limitation.  The 
burden  of  establishing  this  defense  was  upon  the  defendants.  In 
order  to  discharge  this  burden  it  was  incumbent  upon  them  to  prove 
that  they,  or  some  of  them,  paid  the  taxes  on  the  land  for  the  year 
1905;  for  the  deed  under  which  they  prescribe  was  not  executed  until 
December  23,  1901,  nor  recorded  until  January  27,  1902,  and,  as 
stated,  the  suit  was  filed  November  27,  1907. 

The  abstract  number  of  the  survey  is  218,  its  certificate  number  is 
635  and  its  survey  number  is  19.  The  defendants  are  meant  when 
words  "Miller  &  Sons*'  are  used  in  the  statement  of  the  evidence. 

The  witness  J.  R  Miller  was  asked  by  defendants'  counsel  this  ques- 
tion :  "Since  you  took  possession  of  it"  (meaning  the  land  in  con- 
troversy) "who  has  paid  taxes  on  it?"  which  he  answered  as  follows: 
"We"  (meaning  J.  K.  Miller,  0.  L.  Miller  and  J.  B.  Miller)  '^ave 
paid  said  taxes,  said  taxes  being  for  the  years  1901,  1902,  1903,  1904, 
1905,  1906  and  1907." 

On  cros^examination  he  testified:  "I  did  not  pay  in  person  the 
taxes  for  each  of  the  years  1901  to  1907  inclusive.  I  did  not  in  per- 
son pay  the  taxes  on  the  land  in  controversy  for  the  year  1905,  my 
son  paid  them.  All  I  know  about  them  being  paid  for  the  year  1905 
is  what  I  know  from  my  son's  turning  over  the  receipt  for  said  taxes." 
The  witness  here  identified  the  receipt  for  the  taxes  of  1905,  which 
is  as  follows: 


M 


No.  280. 

Lynn  County,  Texas. 

Received  of  Miller  ft  Sons  the 
sum  of  Fifty-Biz  &  88/100  Dol- 
lara,  in  payment  of  State  and 
County  Taxes  for  the  year  1905, 
on  personal  property  and  the 
following  described  real  estate: 


Total  value  of  property  assessed: $4,820 

Taxes 

State  Ad  Valorem $  9.64 

School  Ad  Valorem 8.68 

State  and  School  Poll 

Penalty 

County  Ad  Valorem 12.05 

County  Special 19.28 

County  Poll 

District  School 7. 23 

Penalty 

Total  Tax $56.88 


LANDS 


Abstract 
No. 


218 
249 
327 


Certificate 

Survey 

No. 

No. 

635 

17 

636 

19 

7 

407 

Original  Grantee 


£i.  L.  oE  R.  Iv« 

E.  L.  &  R.  R.  W  J4 

D.  &  S.  R. 


TOWN  LOTS 

(Seal  of 
Tax  Collector.) 


aa.  25, 1906. 


C.  H.  Doak, 

Tax  Collector,  Lynn  County,  Texas." 
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Continuing^  the  witness  said  that  all  he  knew  about  said  taxes  hav- 
ing been  paid  for  the  year  1905  is  that  his  son  told  him  that  he  had 
paid  it,  and  had  handed  hiin  said  receipt. 

Thereupon,  plaintiff  asked  that  said  testimony  as  to  the  witness's 
son  having  told  him  that  he  paid  the  taxes  for  the  year  1905,  be 
struck  out  because  said  testimony  was  hearsay  and  secondary.  The 
objection  was  sustained  and  the  testimony  straek  out. 

Another  of  the  defendants,  0.  L.  Miller,  testified  that  he  had  paid 
the  taxes  on  the  land  in  controversy  for  the  year  1905  to  tiie  tax  col- 
lector at  that  time. 

The  witness  being,  on  cross-examination,  shown  this  paper: 

'Inventory  of  Property. 

''Owned  by  Miller  &  Sons  and  rendered  for  Assessment  of  Taxes 
for  the  year  1905  by  0.  L.  Miller  to  A.  S.  Caughran,  Assessor  of 
Lynn  Counrty,  State  of  Texas. 


REAL  ESTATE 


• 


Abstnct 
No. 

CerUfioste 

or  Scrip 

No. 

Sunr^ 
No. 

Oricinal  Grantee 

No.  Aeres 
Rendered 

Total  Vahie 

218 
249 
327 

635 
636 

7 

17 
19 

407 

E.  L.  »  R.  R. 

E.  L.  A  R.  R.  W  ^ 

D.  &  8.  E.  R 

640 
320 
640 

640 
320 
640 

Total  Value  of  Lands 1600 


>9 


(We  omit  the  parts  of  the  paper,  which  follow  under  the  heads  of 
"City  or  Town  Seal  Estate*'  and  "List  of  Personal  Property,"  until 
the  affidavit  thereon  is  reached,  which  is:) 

"State  of  Texas,     1 
County  of  Lynn.  ) 

"I,  0.  L.  Miller,  do  solemnly  swear  (or  affirm)  that  the  above  in- 
venrtory  rendered  by  me  contains  a  full,  true  and  complete  list  of  all 
taxable  property  owned  or  held  by  me  in  my  own  name  for  Miller  & 
Sons  in  this  county,  subject  to  taxation  in  this  county,  and  personal 
property  not  in  this  county  subject  to  taxation  in  this  county  by  the 
laws  of  this  State,  on  the  first  day  of  January,  A.  D.  1905,  and  that 
I  have  true  answers  made  to  all  questions  propounded  to  me  touching 
the  same,  so  help  me  Ood. 

0.  L.  Miller. 
"Subscribed  and  sworn  to  before  me,  this  the  19th  day  of  April,  1905. 

A.  S.  Caughran, 
Tax  Assessor  Lynn  County,  Texas.*' 
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testified  that  he  signed  it  and  that  it  was  inventory  of  the  property 
of  Miller  &  Sons  for  the  year  1905,  and  that  it  was  his  rendition  of 
the  property  of  Miller  &  Sons  for  that  ye^r;  that  part  of  the  inventory 
had  been  sworn  to  by  him — ^tiiat  part  pertaining  to  the  cattle  rendered 
for  taxes.  On  being  shown  the  affidavit  attached  to  the  inventory,  he 
admitted  that  it  contained  nothing  as  to  his  swearing  to  only  a  part 
of  it. 

Continuing,  he  testified  that  the  way  he  came  to  render  the  prop- 
erty was  that  the  assessor  came  to  him,  and  that  he  made  the  rendi- 
tion for  the  year  1905,  and  that  it  was  for  him,  his  father  and  brother. 
That  when  he  listed  a  part  of  the  property  for  the  year  1905  and 
signed  the  affidavit  attached  to  the  rendition,  he  was  at  home,  and 
that  when  he  signed  the  list  or  inventory  the  land  now  listed  on  it 
was  not  then  listed  thereon;  that  the  reason  it  was  not  was  because 
he  thought  the  assessor  could  get  the  description  of  the  land  from 
the^records  better  than  he  could  give  it  to  him,  and  that  he  told  the 
assessor  to  go  to  the  deed  records  and  get  the  proper  description  of 
the  land,  that  is,  all  the  land  in  the  name  of  Miller  and  Sons;  that 
he  did  not  tell  him  to  put  in  the  *^W.  half"  on  this  survey;  that  the 
'*W.  half"  of  survey  19,  block  11,  in  Lynn  County  is  neither  owned 
nor  claimed  by  J.  E.  Miller  &  Sons;  that  when  he  came  to  pay  his 
taxes  he  found  the  tax  rolls  made  out.  On  being  handed  the  receipt 
above  copied,  he  testified  that  it  was  the  receipt  for  the  1905  taxes 
for  Miller  &  Sons;  that  the  receipt  contained,  among  other  items,  the 
following:  "Abstract  249,  cert.  636,  survey,  19,  E.  L.  &  B.  B.  Co., 
W.  V^,  acres  320;"  that  said  receipt  was  the  only  one  for  the  taxes  of 
Miller  &  Sons  for  the  year  1905;  and  that  when  he  went  to  pay  the 
taxes  he  called  for  the  amount  that  was  due,  paid  etaid  amount  and 
got  the  receipt  for  it;  that  at  the  time  he  took  the  receipt,  he  made 
no  examination  of  it;  that  some  time  afterwards,  probably  twelve 
months,  he  found  out  about  this  *TV.  half"  being  on  the  receipt;  that 
he  discovered  the  error  about  the  time  this  controversy  with  liofton 
arose;  that  his  father  took  the  tax  receipt  and  discovered  the  error, 
and,  the  collector's  attention  being  called  to  it,  he,  the  collector,  sug- 
gested its  being  changed,  and  did  change  it,  and  afterwards  the  col- 
lector changed  it  back  so  as  to  make  it  read  as  it  did  originally. 

Caughran,  the  tax  assessor,  having  identified  the  rendition  sheet  here- 
inbefore copied,  testified  that  the  description:  "Abstract  249,  certifi- 
cate 636,  survey  19,  E.  L.  B.  B.  Company,  original  grantee,  W.  one- 
half,  acres  320,"  was  in  his  handwriting,  and  that  it  was  written  be- 
fore the  instrument  was  signed. 

The  county  clerk  of  Lynn  County,  having  produced  and  identified 
the  delinquent  report  of  the  tax  collector  made  for  the  year  1905,  and 
approved  by  the  Commissioners*  Court,  was  asked  to  examine  it  and 
see  if  abstract  249,  certificate  636  was  mentioned  in  the  report;  and, 
after  making  the  examination,  answered  that  it  was  not. 

We  have  thus  recited  practically  all  the  testimony  upon  the  question 
as  to  whether  the  defendants  paid  the  taxes  on  the  land  in  controversy 
for  the  year  1905. 

In  the  case  of  Sharpe  v.  Kellogg,  53  Texas  Civ.  App.,  543,  in  which 
Vol.  LV  Civil— 17, 
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substantially  the  same  question  was  presented  it  is  said :  '^Wiile  pay- 
ment of  taxes  is  an  act  in  pais,  which  may  be  proved  not  only  by 
the  record,  but  by  the  original  receipt  or  by  any  other  evidence  which 
satisfies  i;he  jury  of  the  fact  (Deen  v.  Wills,  21  Texas,  642;  Watson 
V.  Hopkins,  27  Texas,  642;  Ochoa  v.  Miller,  59  Texas,  460;  Allen  v. 
Woodson,  60  Texas,  652;  2  Cooley  on  Taxation,  3d  ed.,  807),  yet  the 
question  here  is:  Did  the  evidence  introduced  by  plaintiff  tend  to 
show  that  Lowenstein  paid  the  taxes  for  the  year  1891  on  the  property 
involved  in  this  suit?  It  is  said  in  1  Cooley  on  Taxation  (3d  ed.) 
743:  ^Assessment  is,  from  its  legal  requirements  and  the  necessity 
of  preserving  its  evidence,  a  written  entry,  and  must  depend  upon  the 
records  in  the  assessor's  office  and  not  on  parol  testimony  or  the  private 
duplicates  of  the  assessor.  .  .  .  The  result  of  the  whole  is  that, 
where  the  assessment  wholly  fails  to  lead  to  the  identification,  so  that 
neither  the  owner  nor  the  officer  can  tell  that  his  land  is  taxed,  the 
duty  of  the  payment  can  not  be  performed,  and  the  assessment  is  void.' 
If  this  be  so,  then  a  fortiori  it  must  be  held  that  payment  of  taxes 
could  not  be  made  by  the  owner  under  an  assessment  shown  by  the 
records  of  the  assessor's  office,  by  the  description  in  the  tax  rolls,  to 
have  been  made  upon  entirely  different  tracts  of  land  from  those 
claimed  by  him,  which  is  the  case  presented  here.  See  also,  Wigmore 
on  Evidence,  section  1640.  .  .  .  Suppose  the  land  in  controversy 
had  been  sold  for  taxes  under  that  assessment,  would  any  one  think 
for  an  instant  that  the  sale  vested  a  shadow  of  title  in  the  purchaser 
at  such  sale?  Again,  suppose  that  the  defendants,  or  those  under 
whom  they  claim  who  were  the  real  owners  of  the  land  in  controversy 
at  the  time,  had  seen  on  the  records  in  the  assessor's  office  the  descrip- 
tion of  the  lands  as  it  appeared  on  the  rolls,  and  had  learned  that  the 
taxes  had  been  paid  for  the  year  1891  in  accordance  with  such  assess- 
ment, would  any  one  contend  that  this  gave  them  notice  that  their  land 
had  been  assessed  and  the  taxes  paid  upon  it  for  that  year  by  Lowen- 
stein? No;  on  the  contrary,  it  would  inform  them  that  the  assess- 
ment and  payment  of  the  taxes  were  upon  entirely  different  tracts  of 
land — that  described  in  the  rendition,  and  on  tax  rolls.  The  best  that 
can  be  made  out  of  the  evidence,  in  plaintiff's  favor,  is  that  his  ven- 
dor who  was  in  possession,  intending  to  render  the  lots  for  taxes  for 
the  year  1891,  through  carelessness  rendered  different  tracts,  and,  in- 
tending to  pay  the  taxes  for  that  year  on  the  land  in  controversy,  paid 
the  taxes  on  the  land  that  was  assessed  in  accordance  with  his  rendi- 
tion. He  can  not  in  this  manner,  under  the  five-year  statute  of  limi- 
tation, deprive  the  defendants  of  their  property,  for  such  deprivation 
would  be  without  due  process  of  law." 

That  case  is  hardly  distinguished  from  the  one  in  hand.  True  it  is, 
that  in  this  case  the  tax  roll  was  n^t  introduced  in  evidence,  but  the 
rendition  sheet  was,  from  which  the  law  contemplates  the  tax  roll  shall 
be  made.  (Arts.  5096,  5103,  5126,  5127,  Rev.  Stats,  of  1895;  Button 
V.  Thompson,  85  Texas,  118.) 

In  the  case  Just  cited  it  is  said  by  Chief  Justice  Stayton :  **The 
purpose  of  these  laws  is  manifest,  and  ought  a  person  who  has  made  a 
rendition  of  his  property,  presumably  under  oath,  to  be  heard  to  say 
that  he  paid  taxes  on  property  in  a  given  year  and  then  claimed  it 
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under  a  deed  duly  recorded,  when  his  rendition  shows  that  for  tax 
paying  purposes  he  made  no  such  claim?  Ought  it  not  rather  be  held 
that  he  paid  taxes  on  what  he  listed,  though  it  may  have  been  his 
intention  to  pay  taxes  on  some  other  land?  If  he  had  offered  his 
tax  receipts,  they  evidently  would  have  shown  that  he  paid  taxes  only 
on  the  land  he  rendered  for  taxation;  for  the  tax  roll,  which  is  but  a 
transcript  of  renditions,  is  the  officer's  warrant  to  collect  taxes,  and 
his  receipt  must,  and  will  if  it  be  true,  describe  the  property  on  which 
taxes  are  paid  as  the  same  is  described  in  the  tax  roll.  (Rev.  Stats., 
arts.  4737,  4741.)  If,  under  the  renditions  made  by  appellee,  the 
collector  of  taxes  had  seized  and  sold  any  property  of  his  to  enforce 
the  payment  of  taxes  on  the  land  in  controversy,  the  sale  would  have 
been  void,  because  the  officer  would  have  been  without  authority  on 
rendition  of  property  as  a  part  of  section  180,  to  sell  the  property  of 
appellee  to  satisfy  taxes  due  on  a  part  of  section  182.  Mere  intention 
to  pay  taxes  on  the  land  in  controversy  can  not  make  that  such  a 
payment  which  was  not  so  in  fact,  when  tested  by  his  rendition  made 
by  appellee.'^  Then,  after  citing  a  number  of  cases  in  its  support,  the 
opinion  continues  as  follows:  "Appellee's  statement,  that  he  paid 
the  taxes  on  the  land  for  the  years  enumerated,  in  view  of  his  ren- 
dition, amounts  to  no  more  than  an  expression  of  an  intention  to  pay 
on  the  land,  and  this  can  not  override  the  conceded  fact  that  his  ren- 
dition did  not  co^eer  the  land  in  controversy,  and  the  further  fact  that 
the  tax  roll  was  the  collector's  warrant  for  demanding  and  receiving 
taxes.  That  paid  must  be  held  to  have  been  paid  under  the  assess- 
ment, in  the  absence  of  evidence  other  than  such  as  appears  in  the 
record." 

When  the  evidence  in  this  case  is  viewed  in  the  light  of  the  opinions 
from  which  we  have  quoted,  it  appears  as  a  matter  of  law  that  the 
defendants  never  paid  taxes  on  the  land  in  controversy  for  the  year 
1905.  Therefore  the  judgment  of  the  District  Court  is  reversed  and 
judgment  is  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused* 


V.   H.   ViCKERS   ET  AL.   V.   A.   I.   PeDDY. 
Decided  April  14,  1909. 

1.— Komestead — Conveyance  by  Husband — ^Estoppel. 

While  a  deed  to  a  community  homestead  by  the  husband  alone  is  of  no 
effect  as  against  the  wife's  homestead  right  and  interest  therein,  still,  if  the 
deed  contains  a  covenant  of  general  warranty,  it  will  operate  and  convey  by 
estoppel  as  against  his  heirs  the  husband's  interest  in  the  land,  and  in  case  the 
wife  abandons  the  homestead  the  husband's  vendee  may  recover  an  undivided 
half  of  the  same. 

S. — ^Deed — Vtt  of  Land  by  Vendor — ^Extraneous  Agreement. 

It  seems  that  an  agreement  made  at  the  time  a  deed  is  executed  that  the 
vendor  mittht  continue  to  use  and  occupy  the  premises  conveyed,  is  valid 
and  enforcible  although  not  embodied  in  the  deed;  but  the  existence  of  such 
in  agreement  is  not  of  itself  an  absolute  substitute  for  the  homestead  user. 
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8. — ^Homeitead — ^Posteuion  by  Wife— Limitation. 

The  occupancy  of  a  community  homestead  by  the  wife  after  a  conTeyance  of 
the  same  by  the  husband  without  her  joinder  in  the  deed,  will  be  referred  to 
her  homestead  right  in  the  property  and  will  not  support  a  plea  of  limitation. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  b^low 
before  Hon.  W.  B.  Powell. 

Goodrich  £  Synnott  and  Tom  C.  Davis,  for  appellants. — TJje  deed 
executed  by  Gary  Brown  to  A.  J.  Peddy,  conveying  the  100  acres  of 
land  in  controversy,  was  an  absolute  nullity,  and  conveyed  no  title  or 
right  whatever  in  said  land  to  said  Peddy.  Bevised  Statutes,  Art. 
636,  and  Art.  4643;  Sogers  v.  Eenshaw,  37  Texas,  625;  Campbell  v. 
Elliott,  52  Texas,  159;  Stallings  v.  Hullum,  89  Texas,  434;  Gouher- 
nant  v.  Cockrell,  20  Texas,  97;  Cox  v.  Hardy,  1st  Posey  U.  C,  274. 

The  deed  executed  by  Cary  Brown  to  A.  J.  Peddy  to  the  100  acres 
of  land  in  controversy  conveyed  no  estate,  right  or  title,  fee  simple, 
or  otherwise  out  of  Gary  Brown  to  A.  J.  Peddy,  and  conveying  no 
right  or  title,  it  in  no  way  estopped  his  heirs.  Rogers  v.  Benshaw, 
37  Texas,  625;  Stallings  v.  Hullum,  89  Texas,  434;  Campbell  v. 
Elliott,  52  Texas,  159 ;  Cox  v.  Harvey,  1st  Posey  U.  C,  p.  274 ;  Gouher- 
nant  v.    Cockrell,   20   Texas,   97;    Gober  v.   Smith,   36   S.   W.,   910. 

Where  the  husband  conveys  the  homestead  without  the  consent  of 
the  wife,  with  no  present  intention  on  his  part  to  acquire  another 
homestead  and  without  afterwards  acquiring  another  homestead  for 
his  wife,  his  act  is  a  fraud  upon  her  rights,  and  his  deed  so  made 
is  void  for  all  purposes,  and  does  not  vest  in  the  purchaser  any  title 
or  right  whatever,  fee  simple,  or  otherwise,  to  the  land,  either  in  pre- 
senti,  or  futuro,  and  can  in  no  way  act  as  an  estoppel,  as  against  his 
heirs.  Garner  v.  Black,  95  Texas,  131;  Rogers  v.  Renshaw,  37  Texas, 
625;  Campbell  v.  Elliot,  52  Texas,  159;  Stallings  v.  Hullum,  89 
Texas,  434;  Gouhernant  v.  Cockrell,  20  Texas,  97;  Cox  v.  Harvey, 
Ist  Posey  U.  G.,  274;  Crockett  v.  Templeton,  65  Texas,  134;  Free- 
man Coten.  &  Part.,  Sees.  49,  64  and  86;  Smith  v.  Uzzell,  56  Texas, 
318;  Newman  v.  Farquhar,  60  Texas,  644;  CuUens  v.  James,  66 
Texas,  397. 

Geo.  A,  Holland  and  E.  P.  Padgett,  for  appellee. 

JAMES,  Chief  Justice. — ^The  action  was  by  appellee  in  trespass 
to  try  title  to  100  acres  of  land  against  V.  H.  Vickers  and  W.  F. 
Goodrich. 

Defendants,  besides  the  general  issue,  pleaded  limitations,  and 
alleged  that  they  purchased  the  land  from  Nellie  Brown,  a  widow, 
and  her  children;  that  about  1880  Cary  Brown,  the  husband  of  said 
Nellie,  deeded  the  land  to  A.  J.  Peddy,  the  husband  of  plaintiff,  at 
which  time  it  was  homestead,  Cary  Brown  having  theretofore  aban- 
doned his  family;  that  Nellie  did  not  join  in  said  deed;  that  she  and 
her  children  continued  to  reside  upon  and  to  claim  the  land  as  their 
homestead  and  adverse  to  all  others  up  to  the  date  of  the  transfers  to 
defendants;  that  said  deed  was  in  fraud  of  the  wife  and  was  void. 
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Plaintiff  by  supplemental  petition  alleged  that  Gary  and  Nellie 
Brown  were  never  married;  that  when  Peddy  bought  from  Caiy 
Brown  he  called  upon  Nellie  Brown  and  informed  her  of  his  inten- 
tion, and  she  then  informed  plaintiff  that  she  was  not  Gary's  wife, 
and  in  reliance  upon  this  statement  the  land  was  bought;  that  plain- 
tiff then  rented  the  land  to  Nellie,  who  continued  to  occupy  it  as 
plaintiff's  tenant  and  never  asserted  any  ownership  and,  because  of 
this,  defendants  are  estopped  to  claim  that  Gary  and  Nellie  were 
married  and  from  claiming  she  had  homestead  rights;  and  that  if 
she  ever  resided  upon  the  land  as  her  home,  then,  long  prior  to  the 
time  she  conveyed  same  to  defendants,  she  had  abandoned  it  as  her 
home  and  thereby  confirmed  the  sale  of  her  husband,  and  she  and 
defendants  are  estopped  from  claiming  it  now. 

The  cause  was  tried  by  the  judge,  who  gave  plaintiff  a  judgment  for 
an  undivided  half  of  the  land  upon  the  ground  that  the  land  was 
community  property  of  Gary  and  wife,  and  Gary  having  died  and  his 
deed,  being  a  general  warranty  deed,  operated  after  the  termination 
of  the  homestead  use  to  vest  in  plaintiff  the  hus-band's  one  half  inter- 
est by  estoppel.  The  other  half  was  given,  311/^  acres  to  Vickers,  and 
isy2  acres  to  Goodrich.  From  this  judgment  Vickers  and  Goodrich 
have  appealed. 

The  first  and  second  assignments  of  error  seek  to  question  the 
judge's  following  conclusions  of  fact: 

"6th.  I  find  that  his  wife,  Nellie  Brown,  lived  upon  and  used  the 
land  in  controversy  as  her  homestead  until  the  latter  part  of  the 
year  1900  or  first  of  the  year  1901,  at  which  time  she  left  the  place 
to  live  with  her  kindred,  being  old  and  feeble  and  unable  to  take  care 
of  herself;  that  no  one  lived  on  the  place  after  she  left  it  or  culti- 
vated any  part  of  it. 

**7th.  I  find  that  Nellie  Brown  and  Laura  Brown  conveyed  by  deed 
to  V.  H.  Vickers,  for  the  sum  of  $75,  all  of  the  100  acres  that  had 
not  been  previously  conveyed  to  W.  F.  Goodrich  by  deed  dated  May  5, 
1902,  which  was  after  she  had  left  the  place." 

The  proposition  made  under  these  assignments  is  as  follows:  "Nellie 
Brown  had  not  removed  her  household  effects  from  the  land  in  con- 
troversy until  after  she  had  sold  out  to  V.  H.  Vickers  in  May,  1902. 
The  land,  less  the  18^4  acres  which  she  had  previously  sold  to  Good- 
rich, was  her  homestead  at  the  time  she  transferred  the  land  to  V.  H. 
Vickers,  May  30,  1902,  and  when  she  visited  her  daughter  she  was  at 
the  time  only  temporarily  absent  from  her  home.'' 

The  property  being  homestead,  the  deed  from  her  husband  to  Peddy 
was  void  as  to  the  wife,  and  upon  no  theory  did  it  convey  any  title  to 
the  land  except  by  force  of  the  covenant  of  warranty  it  contained,  and 
the  estoppel  in  this  respect  would  operate  against  his  heirs  and  upon 
his  interest,  which  was  an  undivided  half.  As  against  his  wife's  home- 
stead right  the  deed  was  of  no  effect  whatever.  He  died  about  1881, 
but  so  long  as  she  continued  to  live  upon  the  properly  und  until  she 
had  in  fact  abandoned  it  as  a  home,  no  possessory  rights  could  be  as- 
serted imder  the  Peddy  deed  against  her,  although  Peddy  may  have 
had  a  good  title  to  an  undivided  half  by  estoppel  against  Gary's  heirs. 
Poubtiess  it  is  with  reference  to  this  theory  that  appellants  question 
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the  correctness  of  said  findings  of  fact,  and  insist  that  the  evidence 
showed  that  Nellie  had  not  in  fact  abandoned,  but  was  remaining 
away  only  temporarily  from,  this  place  as  her  home. 

It  is  evident  that  the  court  concluded  from  the  evidence  that  she 
had  finally  abandoned  all  intention  of  retaming  to  the  place,  and  the 
evidence,  notably  that^of  Nellie  herself,  fully  sustains  such  conclusion. 
But  stress  seems  to  be  laid  on  certain  testimony,  that  when  she  made 
the  sale  to  Vickers  she  had  an  oral  understanding  with  him  that  she 
could  still  use  the  place  for  a  home  as  long  as  she  chose  to  do  so. 
There  is  authority  that  such  an  agreement  is  valid  and  enforcible 
though  not  embodied  in  the  deed.    2  Devlin  on  Deeds,  Sec.  766. 

Assuming  that  she  continued,  after  executing  the  deed  to  Vickers 
and  after  leaving  the  place,  to  have  the  right  under  this  agreement  to 
return  and  use  the  property  as  her  home,  we  do  not  think  the  exist- 
ence of  the  agreem^  constituted  of  itself  an  absolute  substitute  for 
the  homestead  user.  It  might  so  long  as  she  entertained  an  expecta- 
tion to  return,  but  certainly  not  after  it  became  evident  from  the 
facts  and  circumstances  that  she  would  not  return.  We^  therefore, 
overrule  said  assignments. 

Under  the  third  assignment  are  three  propositions  which  we  do  not 
sustain.  They  assert  that  the  deed  from  the  husband  to  Peddy  was 
an  absolute  nullity  and  conveyed  nothing,  either  in  praesenti  or  in 
futuro,  and  could  have  no  effect  in  any  way  as  an  estoppel  or  against 
his  heirs.  The  deed  contained  a  covenant  of  general  warranty.  The 
following  cases  appear  to  settle  the  question  against  the  contentions 
of  appellant.  Colonial  &  TJ.  S.  Mortgage  Co.  (Ld.)  v.  Th6tford,  27 
Texas  Civ.  App.,  152;  Ley  v.  Hahn,  36  Texas  Civ.  App.,  208. 

The  fourth  assignment  is  predicated  upon  ^e  theory  that  nothing 
was  capable  of  passing  by  the  deed  from  Cary  Brown  to  Peddy,  and 
is,  therefore,  overruled. 

We  likewise  overrule  the  fifth.  The  deeds  from  Nellie  Brown  to 
Goodrich  and  Vickers  could  convey  only  of  what  she  owned.  The 
interest  which  her  husband  and  his  children,  as  his  heirs,  owned  was 
vested  in  Peddy  by  estoppel,  and  the  children's  deed  conveyed  nothing. 
Goodrich  obtained  18^4  acres  of  the  undivided  50  acres  which  be- 
longed to  Nellie  Brown,  and  Vickers  the  remainder,  or  31%  acres,  as 
found  by  the  court. 

In  pursuance  of  what  has  been  said,  we  overrule  the  proposition 
stated  imder  the  sixth,  seventh,  eighth  and  ninth  assignments  of  error. 

We  overrule  the  tenth  assignment  for  the  reason  that  plaintiff's 
right  of  possession  under  the  deed  from  Cary  Brown  was  subject  to 
the  right  of  Nellie  Brown  to  use  the  property.  Her  possession  was 
referable  to  this  right  and  was  not  inconsistent  with  plaintiff's  right 
under  said  deed. 

'Affirmed. 
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Scottish  Union  &  National  Insubance  Company  v.  Weeks  Drug 

Company. 

Decided  April  14,  1909.  '         ^ 

.       ■« 

1. — Titt  Xnsvranee — Contract  to  Keep  Books— Breach. 

A  policy  of  fire  insurance  contained  a  stipulation  and  covenant  that  the 
insured  would  keep  a  set  of  books  which  would  present  a  complete  record  of  the 
business  transacted  including  cash  sales;  the  books  kept  by  the  insured  failed 
to  show  any  entry  of  the  cash  sales  for  about  six  weeks  prior  to  the  burning 
of  the  insured  property.  In  an  action  upon  the  policy,  held,  that  an  inventory 
of  the  stock  of  goods  taken  two  or  three  days  before  the  fire  would  not  render 
an  account  of  the  cash  sales  unnecessary  and  immaterial  in  arriving  at  the 
amount  of  the.  loss,  and  the  failure  to  keep  such  an  account  vitiated  the 
contract  of  insurance. 

S. — Same— Statute  Construed. 

The  provisions  of  the  Act  of  1903  concerning  contracts  of  insurance  (Qen. 
Laws  1903,  p.  94;  Sayles  Supplement  art.  d096aa)  apply  only  to  the  truth  or 
falsity  of  answers  or  statements  in  the  application  or  contract,  and  not  to 
what  was  agreed  in  the  contract  to  be  performed;  and  hence,  in  an  action  upon 
a  policy  of  fire  insurance,  said  provisions  constituted  no  answer  to  a  defense  tnat 
the  plaintiff  had  breached  the  contract  by  failing  to  comply  with  the  covenants  of 
the  oontradt  in  the  matter  of  keeping  books. 

8. — Same — ^Increased  Hazard — ^Failnre  to  Give  Kotioe. 

A  policy  of  fire  insurance  contained  the  following  stipulation  "The  entire 

policy shall  be  void if  the  hazard  be  increased  by  any  means  within 

the  control  or  knowledge  of  the  insured";  a  short  time  before  the  property  was 
destroyed  by  fire  an  attempt  was  made  to  burn  the  same;  the  insured  knew  of 
this  fact  but  gave  the  company  no  notice  of  it.  Held,  a  failure  to  notify  the 
company  of  a  continuing  danger  would  probably  vitiate  the  policy,  but  whether 
or  not  a  single  effort  to  burn  the  property  would  cause  the  assured  to  consider 
it  likely  to  be  repeated  until  successful,  would  involve  a  presumption  of  fact 
which  should  be  left  to  the  jury. 


4. — Same — ^Forfeltnre— Waiver. 

A  policy  of  fire  insurance  contained,  besides  the  usual  iron  safe  clause, 
the  following  stipulations,  in  substance,  viz.:  that  the  assured  as  often  as 
required  should  exhibit  to  any  person  designated  by  the  company  all  books 
of  account,  bills,  invoices  and  other  vouchers,  etc.,  and  should  submit  to  ^n 
examination  under  oath  concerning  the  same,  and  that  the  company  should 
not  be  held  to  have  waived  any  provision  or  condition  of  the  policy  or  any 
forfeiture  thereof  by  reason  of  the  foregoing  requirement.  Held,  in  the  absence 
of  any  act  or  word  on  the  part  of  the  company  signifying  an  intention  to  waive 
its  rights  under  the  foregoing  provisions,  the  fact  that  the  company  required 
the  assured  to  submit  to  an  examination  and  exhibit  his  books  on  three  different 
occasions  extending  through  a  period  of  nearly  two  months  after  the  fire,  was 
not  a  waiver  of  its  right  to  claim  a  breach  of  the  contract  by  ^he  assured  for 
causes  known  to  the  company  at  the  time  of  the  examinations. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried 
below  before  Hon.  James  I.  Perkins. 

June  C.  Harris  and  Crane,  Oiliert  £  Crane,  for  appellant. — The 
uncontradicted  testimony  showing  that  there  had  not  been  a  sub- 
stantial compliance  on  the  part  of  the  plaintiff  with  that  portion  of 
the  iron  safe  clause  wherein  plaintiff  covenanted  and  agreed  that  it 
would  keep  a  record  of  its  cash  sales  from  the  date  of  the  inventory 
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last  preceding  the  issuance  of  the  policy,  the  Court  should  have  in- 
structed the  jury  to  find  for  the  defendant  Kelley-Goodfellow  Shoe 
Co.  V.  Ins.  Co.,  28  S.  W.,  1032;  Aetna  Ins.  Co.  v.  Fitze,  78  S.  W., 
370;  Fire  Association  of  Phila.  v.  Calhoun,  67  S.  W.,  154;  Brown  v. 
Palatine  Ins.  Co.,  89  Texas,  595;  Ass.  Co.  v.  Eemendo,  94  Texas, 
372;  Monger  &  Henry  v.  Delaware  Ins.  Co.,  79  S.  W.,  7. 

The  evidence  conclusively  shows  that  there  was  a  material  increase 
of  the  hazard  by  means  within  the  knowledge  of  the  insured  which^ 
under  the  terms  of  the  policy,  as  a  matter  of  law  voided  the  policy. 
North  American  Fire  Ins.  Co.,  v.  Throop,  22  Mich.,  165;  7  Am.  R., 
638;  Walden  v.  Louisiana  Ins.  Co.,  12  La.,  134;  32  Am.  D.,  116; 
Allen  V.  Massasoit  Ins.  Co.,  99  Mass.,  161;  Dittmer  &  Pelle  v.  Oer- 
mania  Ins.  Co.  (La.),  8  Am.  Sep.,  601;  Betcher  v.  Capital  Fire 
Ins.  Co.  (Minn.),  80  K  W.,  972;  East  Texas  F.  Ins.  Co.  v.  Kemp- 
ner,  34  S.  W.,  395-396;   Bufe  v.  Turner,  6  Taunt.,  338. 

The  eyidence  being  conclusive  that  there  had  been  an  incendiary 
attempt  to  fire  the  building  containing  the  stock  of  goods  covered  by 
policy  of  insurance,  a  few  days  prior  to  the  fire,  and  the  evidence 
further  showing  that  plaintiff,  through  its  president,  E.  M.  Weeks,  had 
knowledge  of  this  fact  prior  to  the  fire,  and  thought  that  the  attempt 
would  be  repeated,  it  was  the  duty  of  the  court  at  least  to  submit  to 
the  jury  the  question  of  whether  or  not  such  an  atteinpt  was  an  in- 
crease of  the  hazard  insured  against.  Northern  Assc.  Co.  of  London 
V.  Cra^ord,  59  S.  W.,  916;  Jones  Mfg.  Co.  v.  Manufacturers  Ins. 
Co.,  8  Cush.,  84. 

The  evidence  conclusively  showed  that  appellant  had  not  waived 
any  of  its  rights  to  avoid  the  policy.  Fire  Association  of  Philadelphia 
V.  Masterson,  61  S.  W.,  962;  City  Drug  Co.  v.  Insurance  Co.,  44  S. 
W.,  25;  American  Century  Insurance  Co.  v.  Nunn;  82  S.  W.  497; 
American  Century  Ins.  Co.  v.  Bass,  90  Tex.,  380;  Oshkosh  Match 
Works  V.  Ins.  Co.,  66  N.  W.,  625;  Georgia  Home  Ins:  Co.  v.  Mori- 
arty,  37  S.  W.  632;  Labell  v.  Georgia  Home  Ins.  Co.,  28  S.  W.,  133. 

8.  W.  Blount  and  King  £  Strong,  for  appellee. 

JAMES,  Chief  Justice. — The  action  is  one  upon  a  fire  insurance 
policy  on  goods  in  appellee's  drug  store.  The  court  directed  the  jury 
to  find  for  appellee. 

The  contract  contained  the  following  provisions: 

"Iron  Safe  Clause.  The  following  covenant  and  warranty  is  hereby 
made  a  part  of  this  policy : 

"1.  The  alsured  will  take  a  complete  itemized  inventory  of  stock 
on  hand  at  least  once  in  each  calendar  year  and,  unless  such  inventory 
has  been  taken  within  twelve  calendar  months  prior  to  the  date  of  this 
policy,  one  shall  be  taken  in  detail  within  thirty  days  of  issuance  of 
this  policy  or  this  policy  shall  be  null  and  void  from  such  date,  and 
upon  demand  of  assured  the  unearned  premium  from  such  date  shall 
be  returned. 

"2.  The  assured  will  keep  a  set  of  books  which  shall  clearly  and 
plainly  present  a  complete  record  of  business  transacted,  including  all 
purchases,  sal^  and  shipments,  both  for  gash  and  for  credit,  Irom 
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date  of  inventory,  as  provided  for  in  first  section  of  this  clause,  and 
also  from  date  of  last  preceding  inventory,  if  such  has  been  ^ken, 
and  during  the  continuance  of  this  policy. 

"3.  The  assured  will  keep  such  books  and  inventory  and  also  the 
last  preceding  inventory,  if  such  has  been  taken,  securely  locked  in  a 
fire-propf  safe  at  night  and  at  all  times  when  the  building  mentioned 
in  this  policy  is  not  actually  open  for  business  or,  failing  in  this, 
the  assured  will  keep  such  books  and  inventories  in  some  place  not 
exposed  to  a  fire  which  would  destroy  the  aforesaid  building,  tind 
unless  such  books  and  inventories  are  produced  and  delivered  to  this 
company  for  examination  this  policy  shall  be  null  and  void,  and  no 
suit  or  action  shall  be  maintained  hereon;  it  is  further  agreed  that  the 
receipt  of  such  books  and  inventories  and  the  examination  of  the 
same  shall  not  be  aii  admission  of  any  liability  imder  the  policy,  nor 
a  waiver  of  any  defense  of  the  same." 

The  policy  was  dated  July  22,  1907.  Appellee  had  taken  an  in- 
ventory on  May  1,  1907,  within  twelve  months  prior  to  the  issuance 
of  the  policy.  The  books  kept  by  appellee  failed  to  show  any  entry 
in  the  books  of  the  cash  sales  from  November  23,  1907,  to  the  date  of 
the  fire,  which  occurred  on  the  night  of  January  3,  1908.  The  sales 
for  the  month  of  December  were  usually  from  fifty  to  seventy-five 
percent,  more  than  any  other  month  in  the  year.  This  is  the  undis- 
puted testimony. 

It  is  contended  by  appellee  that  an  inventory  of  the  goods  on 
hand,  which  was  taken  and  completed  on  January  1,  1908,  two  or 
three  days  before  the  fire  and  testified  to  as  complete  and  true, 
rendered  such  cash  account  unnecessary  and  immaterial  in  arriving 
at  the  amount  of  the  loss.  Also  that  the  provisions  of  the  Act  of 
1903,  (art.  3096aa,  Sayles  Supplemental  Civil  Statutes)  made  the 
keeping  of  such  items  of  the  cash  account  not  material  to  the  risk, 
in  view  of  said  subsequent  inventory. 

The  first  of  these  positions  can  not  be  sustained.  The  inventory 
was  not,  in  any  sense,  a  substitute  for  what  was  stipulated  should  be 
evidenced  by  the  books.  The  second  is  also  imtenable.  The  peculiar 
wording  of  the  statute  makes  it  apply  only  to  the  truth  or  falsity  of 
answ^ers  or  statements  in  the  application  or  contract,  and  not  what 
was  agreed  in  the  contract  to  be  performed.  The  case  of  Continental 
Fire  Ins.  Co.  v.  Whitaker,  79  S.  W.,  121,  did  not  involve  a  statute 
worded  as  this  one. 

The  contract  was  clearly  violated  by  the  failure  to  record  the  cash 
sales  in  the  books  for  the  period  named,  and  the  consequence  of  this 
breach  is  written  in  the  contract  itself,  as  shown  in  clause  3,  which 
plaintifF  must  abide  by,  having  agreed  to  it,  unless  appellant  has 
waived  or  is  estopped  from  insisting  upon  the  requirement,  which  is 
a  matter  that  will  be  discussed  further  on. 

At  this  place  we  may  mention  another  breach  of  the  policy  claimed 
by  appellant,  it  being  in  reference  to  this  provision:  '^The  entire 
policy  .  .  .  shall  be  void  .  .  .  if  the  hazard  be  increased  by 
any  means  within  the  control  or  knowledge  of  the  insured."  The 
testimony  of  Mr.  Weeks,  the  president  of  the  Drug  Co.,  showed  that 
he  became  informed  a  few  nights'  before  the  fire  in  question  during 
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foch  night  that  &n  attempt  had  been  made  npon  the  premiseg,  in  an 
upstairs  plunder  room,  to  bnm  the  hon^e.  Thia  consisted  of  finding 
two  candles  in  a  box  of  trash  and  excelsior,  that  one  of  the  candles 
was  bnming  and  the  other  had  burned  ont,  and  that  if  he  had  been 
fiye  minntes  later  in  discoTering  this  situation  the  house  would  haye 
burned  up,  and  he  believed  somebody  was  tiring  thereby  to  bum 
the  building;  and  he  did  not  notify  the  appellant  nor  its  local  agent 
of  this.  We  would  not  undertake  to  hold  that  this  was  a  breach  of 
said  provision,  as  a  matter  of  law.  A  continuing  danger,  if  known, 
would  have  prcrfwbly  have  come  within  the  provision.  But  whether 
or  not  a  single  effort  to  bum  the  house  would  cause  one  to  consider 
it  likely  to  he  repeated  until  successful,  would  involve  a  presumption 
of  fact  which  should  alv^ays  be  left  to  the  juiy. 

But  we  are  of  opinion  that  the  failure  to  make  entry  of  the  said 
cash  items  upon  the  books  was,  as  a  matter  of  law,  a  breach  of  the 
contract  which  avoided  it  according  to  its  own  plain  provisions, 
unless  appellant  waived  or  has  estopped  itself  from  setting  it  up. 
The  evidence  was  that  three  days  after  the  fire,  the  adjuster  of  appel- 
lant and  the  adjusters  of  other  companies  who  had  issued  policies  on 
this  stock,  oame  to  Nacogdoches  and  called  upon  Mr.  Weeks,  president 
of  appellee,  to  meet  them  and  bring  his  books,  policies,  inventories, 
etc.,  lor  examination.  He  did  so,  and  testified  that  he  had  there  his 
ledger  and  all  the  policies  and  the  inventories,  but  did  not  have  his 
cash  book  there.  That  a  few  days  later  Mr.  Thompson,  adjuster  and 
attorney  for  appellant,  came  to  Nacogdoches  and  notified  appellee, 
fixing  time  and  place,  to  submit  to  an  examination  under  oath  in 
reference  to  the  loss  and  to  have  and  produce  at  such  examination 
all  policies  carried  by  appellee,  and  all  books  of  accounts,  inventories, 
invoices  and  records,  stating  in  said  notice:  ^^You  are  notified  that, 
in  making  this  demand  and  in  holding  said  examination,  it  is  not  the 

})urpo8e  or  intention  of  either  of  said  companies  to  thereby  admit  a 
lability  for  said  loss,  nor  to  waive  any  condition  or  provision  of  said 
policies  or  either  of  them,  or  any  forfeiture  thereof,  if  any  such 
exists."  Mr.  Thompson  fully  examined  Mr.  Weeks  until  midnight, 
with  his  books,  and  if  the  facts  now  claimed  as  forfeitures,  viz.,  the 
absence  of  said  cash  entries  in  the  books,  and  the  attempted  burning 
a  few  days  before  this  fire,  were  not  made  known  to  appellee  in  the 
first  examination  before  mentioned,  they  became  known  in  this  ex- 
amination by  Mr.  Thompson.  Mr.  Thompson  left,  stating  he  would 
return  later  and  complete  the  examination,  and  he  returned  on  Jan- 
uary 24  and  subjected  Weeks  and  his  books  to  another  or  further  ex- 
amination under  oath  with  stenographer,  and  left  without  any  inti- 
mation of  what  the  insurance  company  would  do  or  claim;  and  that 
to  protect  its  rights  under  the  policy  "appellee  was,  by  said  conduct 
of  the  company  in  failing  to  say  whether  it  would  pay  the  policy  or 
claim  forfeiture  of  same,  compelled  to  go  to  considerable  expense  and 
labor  in  employing  legal  assistance  in  preparing  and  making  out  proof 
of  loss  of  proper^  under  the  terms  of  the  policy,  which  proof  con- 
sisted of  ten  pages  of  typewritten  matter;  that  a  copy  of  this  proof 
was  handed  to  the  agent  of  appellant  on  February  22,  and  that  on 
the  27th  the  appellant  notified  appellee  of  its  claim  of  forfeiture  and 
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non-liability  by  reason  of  such  alleged  breaches,  there  being  no  pre- 
tense that  appellee  consented  not  to  claim  a  waiver  by  reason  of  such 
acts."  The  above  in  quotation  marks  is  copied  from  the  brief  of 
appellee. 

Appellee  claims  that  the  acts  of  appellant  in  treating  the  policy  as 
valid  were  repeated  three  times  with  knowledge,  after  the  first  time,  of 
the  breaches  now  complained  of,  and  there  being  no  pretense  that 
appellee  consented  to  waive  his  right  to  claim  the  legal  consequence  of 
such  conduct,  and  these  facts  being  undisputed,  it  follows  that  the  for- 
feiture was  waived,  and  cites  the  case  of  German-Am.  Ins.  Co.  v. 
Evants,  25  Texas  Civ.  App.,  300,  as  in  point. 

In  that  case  it  does  not  appear  that  the  contract  of  insurance  con- 
tained any  such  provision  as  we  find  in  this  one,  and  set  forth  above 
in  the  Iron  Safe  Clause.  Nor  the  following,  which  is  also  in  the 
contract:  *^The  insured  as  often  as  required  shall  exhibit  to  any 
person  designated  by  this  company  .  .  .  and  submit  to  examina- 
tions under  oath  by  any  person  named  by  this  company  and  subscribe 
the  same,  and  as  often  as  required  shall  produce  for  examination  all 
books  of  account,  bills,  invoices  and  other  vouchers,  or  certified  copies 
thereof  if  originals  be  lost,  at  such  reasonable  place  as  may  be  desig- 
nated by  this  company  or  its  representatives,  and  shall  permit  ex- 
tracts and  copies  thereof  to  be  made."  And  further:  ^This  company 
shall  not  be  held  to  have  waived  any  provision  or  condition  of  this 
policy  or  any  forfeiture  thereof  by  any  requirement,  act  or  proceeding 
on  its  part  relating  to  the  appraisal  or  to  any  examination  herein 
provided  for." 

Nothing  could  be  plainer  than  that  appellant  had  the  right  to  con- 
duct the  examinations  it  did  without  thereby  subjecting  itself  to  any 
claim  of  waiver  or  estoppel,  as  is  contended  for  by  appellee.  As 
stated  in  American  Cent.  Ins.  Co.  v.  Nunn,  98  Texas,  191,  "There  was 
nothing  in  the  facts  that  transpired  at  the  examinations  which  were 
calculated  to  mislead  appellee  in  any  respect."  Nothing  by  word  or 
act  was  done  in  the  examinations  that  signified  that  appellant  would 
waive  any  right.  The  case  just  cited,  by  the  Supreme  Court  of  this 
State,  is  in  point,  and  deals  with  the  very  provisions  involved  in  this 
case. 

The  undisputed  evidence  showing  such  breach  of  the  contract  by 
appellee  as  entitled  appellant  to  claim  non-liability,  and  there  having 
been  no  waiver  or  estoppel  with  reference  to  such  breach,  the  instruc- 
tions should  have  been  of  a  verdict  for  appellant;  and  we  conclude 
that  the  judgment  should  be  reversed  and  judgment  here  rendered 
for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


268  Texas  Civil  Appeals  Bkpobis^  Vol.  66.  [April, 

S.  0.  Cabteb  &  Company  v.  Habrell  &  Walkeb. 

Decided  April  15,  1909. 

CoBtraet — Bale— Performanee— Title— Conuniisioiis. 

The  owners  of  twenty  sections  of  land  granted  to  agents  the  ezclnsive  right 
to  sell  same  within  a  certain  time  and  at  a  fijKed  price;  the  agents  were  thonselves 
to  furnish  the  abstracts  of  title,  but  were  to  have  no  commission  unless  the  title 
was  accepted  by  the  purchaser.  The  latter  presented  objections  to  the  title 
shown  to  two  sections,  which  the  sellers  were  unable  to  remedy  within  the  time 
stipulated;  thereupon  the  owners  called  the  trade  off  and  so  notified  the  pur- 
chasers. The  agents  procured  from  the  latter  an  agreement  to  take  all  the 
sections,  except  the  two,  and  to  give  time  to  perfect  the  title  to  those;  this 
the  owners  declined,  having  then  sold  part  of  the  land  to  others.  In  a  suit  by 
the  land  agents  against  the  owners  for  their  commissions  for  having  negotiated 
a  sale,  held,  that  there  was  no  performance  of  their  undertaking  by  plaintiffs, 
and  a  peremptory  instruction  in  defendants'  favor  was  proper. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett 

M.  M.  Hankins  and  Poindexier  &  Padelford,  for  appellants. — ^Where 
the  time  limit  for  perfecting  and  accepting  abstracts  of  title  has  been, 
by  agreement^  or  acquiescence^  extended,  the  parties  at  interest  have  a 
reasonable  time  in  which  to  perfect  and  accept  title.  2  Wharton  on 
Contracts  sec.  890,  also  sec.  887 ;  Hanks  v.  Pickett,  27  Texas,  97. 

The  defendants  could  not  refuse  to  go  forward  and  perfect  their 
own  title,  and  take  advantage  of  their  own  wrong,  and  abrogate  their 
contract  with  plaintiffs,  and  thus  deprive  the  plaintiffs  of  the  legiti- 
mate fruits  of  their  labors.  1  Wharton  on  Contracts,  sees.  312-602- 
603-604;  McLane  v.  Maurer,  6  S.  W.,  696;  Gallagher  v.  Nichols,  60 
N.  Y.,  438 ;  Bisley  v.  Smith,  64  N.  Y.,  582. 

The  Clarks  having  extended  to  defendants  all  necessary  time  in 
which  to  perfect  their  title  to  the  twenty  sections  of  land,  this  exten- 
sion'inured  to  the  benefit  of  plaintiffs,  and  they  were  entitled  to  a 
reasonable  time  and  fair  opportunity  under  their  contract  with  de- 
fendants in  which  to  meet  the  objections  made  to  defendants'  title, 
and  the  defendants  could  not  deprive  them  of  this  right,  and  avoid 
the  payrnent  of  their  commissions  by  arbitrarily  declaring  the  trade 
with  the  Clarks  at  an  end,  and  the  court  erred  in  instructing  a  verdict 
for  the  defendants.  2  Wharton  on  Contracts,  sees.  887,  890;  Conk- 
ling  V.  Krakauer,  70  Texas,  739;  Berg  v.  San  Antonio  St.  R.  Co., 
17  Texas  Civ.  App.,  291;  Sibbald  v.  B.  Iron  Co.,  38  Am.  B.,  446; 
Clark  &  Skyles  on  Agency,  sec.  777;  Hanks  v.  Pickett,  27  Texas,  97; 
Smye  v.  Groesbeck,  73  S.  W.,  972. 

Ramsey  &  Odell  and  Crane,  Seay  &  Crane,  for  appellees. — ^The 
court  did  not  err  in  giving  the  peremptory  instructions  for  defendant. 
Lee  V.  International  &  G.  N.  Railway,  89  Texas,  588;  Joske  v.  Irvine, 
91  Texas,  682;  Improvement  Co.  v.  Munson,  14  Wall.,  442. 

HODGES,  Associate  Justice. — In  1906,  the  appellees,  Harrell  & 
Walker,  owned  twenty  sections  of  land  situated  in  the  counties  of 
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Boberts  and  Gray,  which  they  desired  to  sell.  On  May  30,  1906,  they 
entered  into  a  written  contract  with  the  appellants,  by  the  terms  of 
which  the  latter  were  given  an  exclusive  option  on  the  land  at  an 
agreed  price  till  the  first  day  of  July  following.  It  was  also  provided 
in  that  contract  that  in  the  event  the  land  was  not  sold  by  the  time 
the  option  expired  it  was  to  be. listed  for  sale  with  the  appellants,  but 
no  exclusive  option  given.  Among  the  different  provisions  of  the  con- 
tract referred  to  was  one  binding  the  appellants  in  case  of  sale  to 
prepare  and  furnish  an  abstract  of  title  to  all  of  the  land,  this  to  be 
done  at  their  own  expense  except  as  to  matters  outside  of  the  counties 
of  Boberts  and  Gray,  where  the  land  was  situated.  It  appears  that 
after  the  contract  was  executed,  and  probably  on  the  same  day,  the 
parties  entered  into  the  following  supplemental  agreement:  "Bef er- 
ring to  a  certain  tract,  an  option  this  the  30th  day  of  May,  1906,  made 
by  and  between  Harrell  &  Walker  of  Johnson  County,  Texas,  and  S. 
G.  Carter  &  Co.,  of  Miami,  Texas,  it  is  agreed  and  understood  that 
in  case  Harrell  &  Walker  can  not  execute  a  good  abstract  of  title 
satisfactory  to  the  purchaser,  then  the  said  S.  G.  Carter  &  Co.  are  not 
to  claim  or  collect  a  commission  unless  the  purchaser  accept  the  title 
and  abstract  as  presented  under  the  sale.'*  This  was  signed  by  all 
of  the  parties  in  interest.  The  exclusive  option  given  to  the  appellants 
having  expired,  it  was  extended  by  an  agreement  till  the  28th  of 
August  following.  On  that  date  they  found  purchasers  in  the  persons 
of  Clark  &  Clark,  who  resided  at  Vernon  and  who  were  willing  to 
purchase  the  land  upon  the  terms  exacted  by  the  appellees,  and  a 
written  contract  was  on  that  day  entered  into  between  the  appellee^ 
and  the  Clarks,  containing  the  different  stipulations  regarding  the  de- 
tails of  the  transfer,  the  terms  of  the  sale  and  the  obligations  of  the 
parties  as  to  the  abstracts  of  title  and  conveyances  necessary  to  con- 
summate the  trade.  This  contract  is  quite  lengthy,  and  we  deem  it 
unnecessary  to  quote  or  refer  to  any  part  of  it  except  those  portions 
bearing  upon  the  questions  involved  in  this  appeal.  A  part  of  the 
consideration  to  be  paid  by  the  Clarks  consisted  of  194  acred  of  land 
situated  in  Bell  County,  Texas.  The  contract  contained  the  following 
provision:  "As  to  the  title  to  land  here  conveyed  by  both  parties  of 
first  and  second  part  it  is  expressly  agreed  that  both  parties  shall 
furnish  to  the  attorneys  of  opposite  parties  an  abstract  of  all  land 
conveyed,  said  contracts  to  be  furnished  by  October  1,  1906,  then  said 
attorney  shall  examine  within  five  days  and  report  his  opinion  on  said 
title  and  if  exceptions  are  found  to  either  tract  of  land  or  tracts  of 
land  then  said  parties  who  are  recited  above  as  transferring  said  land 
shall  have  30  days  from  the  date  of  the  lawyers*  opinion  to  clear  title 
as  the  attorney  shall  require,  or  if  titles  are  not  in  shape  and  will  not 
pass  the  opinion  in  due  form  of  the  attorneys  of  said  parties  of  second 
part  and  said  parties  of  first  part  as  above  set  forth  and  within  the 
time  limit  as  here  given  then  this  trade  shall  be  declared  void  and  all 
forfeits  shall  be  withdrawn.**  And  also  this  further  provision:  "For 
a  guarantee  of  good  faith  that  both  parties  of  the  first  and  second 
parts  hereto  and  to  guarantee  that  they  will  perform  as  near  as  is 
possible  the  compliance  of  this  contract  and  agreement  the  said  Har- 
reU  &  Walker  and  the  said  A.  F.  Clark,  Sr.,  and  A.  P.  Clark,  Jr., 
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have  deposited  in  the  First  National  Bank  of  Grandview,  Texas,  the 
sum  of  Twenty-Five  Hundred  ($2,500.00)  Dollars  each  that  should 
the  said  party  of  the  first  part  be  in  position  to  close  the  trade  as 
above  set  out  and  in  the  time  above  set  out  and  should  fail  to  do  so 
then  the  said  First  National  Bank  of  Grandview,  Texas,  shall  pay 
to  said  parties  of  the  second  part  the  full  sum  of  both  forfeits,  namely  : 
$5,000.00,  and  should  the  said  parties  of  the  second  part  be  in  position 
to  make  deed  to  land  and  fail  to  do  so  or  should  said  parties  of  second 
part  fail  to  comply  with  this  contract  then  the  said  First  National 
Bank  of  Grandview,  Texas,  shall  deliver  to  said  parties  of  first  part 
the  entire  forfeit  pledged,  namely,  $5,000.  However,  should  the  said 
parties  of  first  part  or  the  said  parties  of  second  part  be  unable  to 
make  title  to  land  herein  set  out  in  the  time  as  herein  given  then  the 
said  First  National  Bank  of  Grandview,  Texas,  shall  return  to  parties 
of  first  part  their  forfeit  of  $2,500.00  and  to  parties  of  second  part 
their  forfeit  of  $2,500.00  and  this  trade  shall  be  declared  oflf.*^  It  ap- 
pears that  no  special  attention  was  paid  to  the  time  limit  within  which 
the  abstracts  of  title  were  to  be  presented  and  accepted  or  rejected. 
According  to  the  contract  this  should  have  been  done  by  or  before 
November  5.  A  few  days  after  this  time  limit  had  expired  a  conver- 
sation took  place  between  Harrell,  one  of  the  appellees,  and  one  of 
the  Clarks  concerning  the  abstracts  of  title  which  each  was  to  furnish 
for  their  respective  tracts  of  land.  This  resulted  in  an  agreement  for 
them  to  meet  at  Vernon  and  discuss  the  matter  further.  About 
November  13,  Harrell,  in  response  to  the  request  of  Clark,  went  to 
Vernon,  and  a  conversation  occurred  between  them  as  to  the  suflSciency 
of  the  abstracts  which  had  been  presented  for  examination.  Harrell 
expressed  a  willingness  to  accept  the  title  of  the  Clarks  to  the  194 
acres,  but  Clark  declined  to  accept  that  of  the  appellees  to  the  twenty 
sections,  and  pointed  out  two  objections  made  by  his  attorney  to  two 
of  the  sections,  and  at  the  s.ame  time  delivered  the  abstracts  to  Harrell 
demanding  that  the  objections  be  removed  before  he  would  take  the 
land.  The  defects  consisted  of  the  absence  of  any  evidence  to  show 
that  one  Mary  Hull  was  a  party  to  a  former  litigation  involving  Sec. 
105,  and  that  one  Maud  Sumner  was  the  same  person  as  Maud  Horse- 
ford  mentioned  in  the  record  relating  to  another  section  of  the  land. 
These  were  considered  by  Clark  and  his  attorney  as  being  material 
and  important,  and  Harrell  was  given  to  understand  that  unless  those 
objections  were  removed  Clark  would  not  take  the  land.  The  testi- 
mony of  Clark  and  Harrell  as  to  all  of  what  actually  occurred  in  that 
conversation  is  conflicting,  but  we  think,  when  considered  in  its  most 
favorable  light  toward  the  appellants,  the  evidence  is  suflScient  to  show 
that  Clark  delivered  to  Harrell  the  abstracts  to  the  twenty  sections  and 
refused  to  complete  the  purchase  till  those  objections  mentioned  by  him 
were  removed.  He  appeared  willing,  however,  that  Harrell  should  have 
further  time  in  which  to  do  this.  It  also  appears  that  Harrell  then 
agreed  to  visit  Carter,  upon  whom  he  was  relying  to  prepare  the 
abstracts,  and  ascertain  from  him  whether  the  objections  had  been 
met  or  could  be,  and  agreed  to  wire  Clark  informing  him  of  the  re- 
sult. They  differ  as  to  whether  or  not  Harrell  at  that  time  informed 
Clark  that  he  would  call  the  trade  off  and  that  Clark  assented  to  it. 
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these  facta  being  affirmed  by  Harrell  and  denied  by  Clark.  Clark, 
however,  does  say  that  he  was  unwilling  to  accept  the  land  at  that 
time  unless  the  objections  mentioned  by  him  were  removed,  and  that 
he  so  informed  Harrell;  but  that  he  was  anxious  that  the  objections 
should  be  removed,  and  was  still  willing  to  take  the  land»  in  the  event 
this  was  done.  Harrell  accordingly  visited  Carter  at  his  home  at 
Miami,  and  ^-as  informed  by  Carter  that  the  objections  had  not  been 
met;  and  from  a  conversation  which  each  has  detailed  as  having  oc- 
curred, it  does  not  appear  that  Carter  at  that  time  had  any  substan- 
tial evidence  upon  which  he  could  rely  to  expect  that  the  objections 
would  be  met  in  the  future,  but  stated  what  efforts  he  had  made  to 
furnish  the  proof  which  Clark's  attorney  demanded  as  to  those  parti- 
cular facts  and  his  inability  so  far  to  procure  it.  He  asked  and  re- 
ceived permission  from  Harrell  to  wait  until  the  next  day,  in  order 
that  he  might  communicate  with  Clark.  He  accordingly  visited  Clark 
on  the  following  day.  Harrell  testifies  that  he  did  wait  until  the  fol- 
lowing day,  and,  not  having  received  any  further  information  regard- 
ing the  removal  of  the  objections,  he  telegraphed  Clark  that  fact  and 
declared  the  trade  oflf.  It  appears  that  this  telegram  was  received 
by  Clark  during  Carter's  visit.  Carter  returned  with  a  written  agree- 
ment on  the  part  of  Clark  expressing  a  willingness  to  take  all  of  the 
land  at  the  prices  agreed  upon,  except  Sec.  105,  and  to  permit  the  ap- 
pellees to  thereafter  complete  the  abstracts  with  reference  to  that 
section,  to  allow  them  as  much  time  as  they  wanted  to  remove  the 
objections  urged,  and  when  this  was  done  to  take  that  section  also. 
This  was  refused  by  Harrell,  who  stated  that  the  land  had  at  that 
time  been  sold.  Later,  and  after  Clark  had  learned  that  the  land  had 
been  sold  by  Harrell,  he  telegraphed  his  willingness  to  accept  all  of 
the  land  upon  the  terms  named  and  without  insisting  upon  the  re- 
moval of  the  objections  vwhich  his  attorney  had  made  to  the  title. 
This  was  also  refused  by  Harrell,  for  the  reason  that  the  land,  or  a 
portion  of  it,  had  already  been  sold.  Carter,  one  of  the  appellants, 
testified  that  it  was  the  duty  of  his  firm  under  their  contract  with  the 
appellees  to  furnish  the  abstracts  of  title  to  the  twenty  sections  of  land 
owned  by  appellees. 

The  appellants  brought  this  suit  upon  their  contract  for  commis- 
sions, alleging  a  sale  made  to  the  Clarks  on  August  28,  1906,  as  evi- 
denced by  the  contract  hereinbefore  referred  to.  The  court  instruc- 
ted the  jury  at  the  conclusion  of  the  evidence  to  return  a  verdict  in 
favor  of  the  appellees,  defendants  in  the  court  below.  Hence  this 
appeal. 

There  are  several  errors  assigned,  but  we  think  the  case  may  be 
properly  disposed  of  upon  that  assignment  which  is  based  upon  the 
giving  ef  the  peremptory  instruction  to  find  for  the  defendants. 

The  real  question  here  involved  it,  did  the  appellees  have  the  right 
under  their  contract  with  the  Clarks  to  withdraw  their  offer  to  sell  the 
land  at  the  time  they  did?  It  seems  that  the  contract  with  the  Clarks 
had  been  so  worded  as  to  permit  either  party  to  withdraw  their  offer 
if  they  were  unable  to  furnish  a  satisfactory  title.  Appellees  did  not 
exercise  that  right  till  after  the  expiration  of  the  time  within  which 
they  were  to  do  this  and  after  the  Clarks  had  refused  to  approve  the 
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abstract  famished  and  accept  the  title  tendered^  or  to  take  the  land 
nnless  the  objections  pointed  out  by  their  attorney  were  remored. 
The  undisputed  evidence  shows  that  Harrell  consulted  Carter  as  to 
whether  or  not  the  latter  had  the  data  with  which  to  meet  the  objec- 
tions urged  •by  Clark,  and  was  informed  by  Carter  that  he  had  not, 
and  from  what  Carter  himself  says  it  was  exceedingly  uncertain  as  to 
whether  these  could  be  obtained  even  by  waiting.  The  appellants  by 
their  contract  with  appellees  undertook  to  get  up  the  abistracts,  and 
further,  were  bound  to  do  it  within  the  time  stipulated  in  the  con- 
tract between  appellees  and  the  Clarks — ^that  is,  within  thirty-five  days 
after  October  1.  In  this  they  failed.  The  fact  that  the  parties  had 
tacitly  consented  not  to  invoke  the  time  limit  after  its  expiration,  does 
not  help  the  cause  of  the  appellants.  The  right  of  either  party  to 
withdraw  his  offer  when  this  time  had  expired  did  not  depend  upon 
the  consent  of  the  other,  but  was  governed  by  the  terms  of  the  con- 
tract which  they  had  made.  If  the  appellees  made  a  bona  fide  effort 
to  furnish  a  title  satisfactory  to  the  Clarks  within  the  time  specified, 
and  failed,  the  refusal  of  Clark  to  accept  the  title  which  they  offered 
would  release  appellees  from  any  further  obligation  to  continue  to 
hold  their  offer  open,  and  they  had  the  right  to  declare  the  negotia- 
tions ended.  Appellants  can  not  claim  that  Harrell  ft  Walker,  the 
appellees,  did  not  make  a  bona  fide  effort  to  furnish  the  title,  because 
appellants  undertook  to  do  for  them  this  particular  work  and  the  fail- 
ure was  theirs.  Appellants  insist  that  the  Clarks  being  willing  to 
extend  the  time  for  appellees  to  perfect  title  and  remove  the  objec- 
tions made  to  the  abstracts,  the  latter  had  no  option  but  to  take  the 
time.  We  think  the  position  utterly  untenable,  and  that  it  is  opposed 
to  the  very-  terms  of  the  contract.  If  the  Clarks  wanted  the  land 
they  had  but  to  waive  their  objections  to  the  title  and  take  it  before 
the  offer  was  withdrawn.  If  they  were  unwilling  to  accept  the  title 
tendered  they  had  no  right  to  thus  tie  up  this  land  indefinitely  and 
prevent  sales  to  other  parties  who  might  be  willing  to  accept  the  title 
which  the  appellees  offered.  The  extension  of  the  time  limit  beyond 
that  stipulated  in  the  contract  was  as  much  a  matter  of  agreement 
between  the  parties  as  was  the  making  of  the  original  contract  in  the 
first  instance.  The  question  of  forfeiture  as  urged  by  appellants  is 
not  involved.  If  after  the  stipulated  time  expired  within  which  the 
parties  were  required  to  furnish  their  abstracts  of  title  the  bona  fide 
offers  of  title  had  not  been  accepted,  either  party  had  a  right  to  with- 
draw their  offers  and  nothing  was  forfeited.  Appellants  by  their  own 
contract  with  appellees  made  their  commissions  to  depend  upon  the 
acceptance  of  appellees'  title  by  the  purchaser.  It  was  expressly  stipu- 
lated that  unless  this  was  accepted  they  should  receive  no  commissions. 
In  this  case  the  purchaser  refused  to  accept  the  title  offered  till  after 
he  knew  the  land,  or  a  portion  of  it,  had  been  sold  to  another.  Clark's 
offer  to  take  part  of  the  land  and  wait  on  the  appellees  to  perfect 
title  to  the  remainder  was  not  in  accord  with  the  terms  of  the-  con- 
tract; that  instrument  provided  for  the  sale  of  all  of  the  land  in  a 
lump. 

We  think,  under  the  undisputed  evidence  in  this  case  considered  in 
its  most  favorable  aspect  toward  the  appellantsi  the  court  properly 
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instructed  a  verdict  in  favor  of  defendants  in  the  court  below.     The 
judgment  is  accordingly  affirmed. 


Writ  of  error  refused. 


Affirmei. 


I.  Baum  v.  S,  Daniels, 

Decided  April  16,  1909. 

1. — Vmy — Statute. 

The  Act  of  April  19,  1907,  Laws  30th.  Leg.,  p.  277,  amending  article  3106, 
Kev.  Stats.,  provided,  as  did  the  article  amended,  for  the  recovery  in  an  action 
therefor  of  double  the  entire  interest  paid  upon  an  usurious  contract,  and  was 
not  limited  to  a  recovery  of  double  the  amount  paid  in  excess  of  the  lawful  rate. 

8. — Same. 

The  use  of  the  words  ''if  usurious  interest  as  defined  m  the  preceding 
articles,''  in  article  3106,  Rev.  Stats.,  limited  the  right  to  recover  double  the 
interest  collected  to  that  received  on  a  written  contract,  no  other  class  of 
contracts  being  declared  unlawful  ''by  the  preceding  articles,"  the  omission 
of  that  clause  from  the  amended  article  enlarges  rather  than  restricts  the 
meaning  to  be  given  to  the  words  "usurious  interest"  as  used  in  the  Act  of  1907. 

3. — Same— Constitution— Cases  Distinguished. 

By  article  16,  section  11  of  the  Constitution  as  amended  in  1891,  all  contracts 
for  a  greater  rate  of  interest  than  10  percent  per  annum  are  deemed  usurious, 
and  this  provision  is  self -executing.  The  former  Constitution  had  defined  as 
usurious  "all  interest  charged  above"  12  percent  per  annum,  making  only  the 
excess  of  interest  usurious.  Cases  arising  under  this  provision  distinguished 
from  those  under  present  Constitution. 

4. — ^Uiury — ^Written  or  Verbal  Contract. 

Where  notes  provided  for  interest  at  10  percent  per  annmn,  but  interest 
at  a  greater  rate  was  by  the  lender  collected  or  deducted  from  the  amount 
loaned  in  advance,  the  usurious  payment  was  upon  a  written  contract  within 
the  meaning  of  artiele  3106,  Rev.  Stats.,  and  the  manner  of  its  collection,  though 
by  an  oral  arrangement,  was  a  mere  device  to  avoid  the  effect  of  a  statute. 

5. — Usury — ^Penalty — ^Interest  on  Interest. 

The  penalty  provided  on  recovery  for  exacting  unlawful  interest  is  double 
the  amount  of  the  interest  paid,  and  being  a  judgment  in  a  civil  action,  bears 
statutory  interest  from  the  date  of  its  recovery.  But  interest  cannot  be  recovered 
on  penalties  in  the  absence  of  statutory  provision,  and  it  is  erroneous  to  direct 
-a  recovery  for  interest  upon  the  usurious  payments  between  the  date  suit  was 
filed  and  the  date  of  judgment. 

6.«-£zee8siTe  Judgment — ^Eef  ormation  and  Aflirmance. 

Error  in  directing  a  recovery  of  interest  upon  interest  in  addition  to  double 
the  amount  of  usurious  interest  paid  may  be  cured  in  the  appellate  court  by  re- 
ducing the  judgment  so  as  to  exclude  from  the  amount  recovered  the  interest 
improperly  allowed. 

Appeal  from  the  District  Court  of  Navarro  County.     Tried  below 
before  Hon.  C.  L.  Jester. 

B.  8.  Nehlett  and  Simkins  &  SimJctns,  for  appellant. — ^On  October 
30,  1907,  there  was  no  law  in  this  state  in  force  and  effect  which 
authorized  the  recovery  of  double  the  amount  of  the  interest  received 
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or  collected.  The  penalty  for  usury  at  the  time  this  judgment  was 
rendered  was  only  double  the  interest  charged  in  excess  of  the  legal 
rate  and  not  double  the  amount  of  all  the  interest  received  or  col- 
lected. As  to  "penalty*'  and  "fine"  see  Gladney  v.  Sydnor,  72  S.  W., 
554;  Long  v.  Green,  16  Texas  Ct.  Rep.,  110;  State  v.  Galveston,  H. 
&  S.  A.  Ry.,  16  Texas  Ct.  Rep.,  909 ;  Etter  v.  Pacific  Ry.  Co.,  2  Texas 
App.,  Civ.  Cas.,  sec.  60;  Gulf,  C.  &  S.  P.  v.  Lott,  id.  sec.  63;  Wall  v. 
State,  18  Texas,  696;  Cooley,  Con.  Lim.  (4th  ed.)  sec.  301;  Coles  v. 
Madison  County,  12  Am.  Dec,  161;  City  of  New  Whatcom  v.  Roeder, 
61  Pac,  767;  Parmlee  v.  Lawrence,  48  111.,  331;  Anderson  v.  Byrnes, 
64  Pac,  821. 

The  charge  of  the  court  is  material  error  for  which  the  judgment 
should  be  reversed  because  it  instructs  the  jury  to  allow  interest  on 
the  penalties  accruing  for  collecting  usurious  interest  from  October  30, 
1905.  13  Am.  &  Eng.  Enc  of  Law,  62;  Newton  First  Nat.  Bk.  v. 
Turner,  3  Kan.  App.,  352;  State  v.  Owsley,  17  Mont.,  94;  Close  v. 
Fields,  13  Texas,  623;  Heidenheimcr  &  Co.  v.  Ellis,  67  Texas,  426; 
Gulf,  C.  &  S.  P.  Co.  V.  McCarty,  82  Texas,  608;  Gulf,  C.  &  S.  F.  Co. 
V.  Holliday,  65  Texas,  54. 

The  court  erred  in  rendering  judgment  in  favor  of  plaintiff  so  that 
the  judgment  should  bear  interest  from  date  at  the  rate  of  six  per 
cent  per  annum.  Hawthorn  v.  State,  12  Texas  Ct.  Rep.,  699;  State 
V.  Steen,  14  Texas,  396;  Johnson  v.  Rolls,  79  S.  W.,  513;  People  v. 
Sutter  St.  Ry.,  79  Am.  St.  Rep.,  139. 

The  evidence  showed  that  if  the  plaintiff  paid  any  usurious  interest 
at  all,  it  was  because  of  a  verbal  contract  with  the  defendant,  and 
therefore  the  verdict  is  predicated  upon  a  verbal  contract  on  which 
no  recovery  can  be  had  and  a  new  trial  should  have  been  granted. 
Simkins  on  Contracts,  p.  151;  Quinlan^s  Estate  v.  Smye,  50  S.  W., 
1068;  Watson  v.  Aiken,  55  Texas,  536;  Hemphill  v.  Watson,  60  Texas, 
679;  Cotton  State  Bldg.  Co.  v.  Rawlins,  62.  S.  W.,  805;  Roberts  v. 
Coffin,  53  S.  W.,  597. 

The  court  erred  in  the  12th  paragraph  of  its  general  charge  to  the 
jury,  which  is  substantially  as  follows :  *'But  if  upon  the  other  hand, 
there  were  no  separate  contracts,  written  or  verbal,  as  aforesaid,  and 
the  contracts  and  arrangements  between  the  parties  were,  that  the 
plaintiff  would  execute  his  note  to  defendant  for  each  amount  by  him 
borrowed  and  for  the  sum  which  he  actually  borrowed,  and  18  per 
cent,  per  annum  was  deducted  from  such  amount  and  retained  by  the 
defendant,  or  if  the  full  amount  of  such  note  was  paid  to  plaintiff 
by  defendant  and  plaintiff  forthwith  repaid  it  to  defendant,  such 
would  be  an  usurious  written  contract  and  plaintiff  would  be  entitled 
to  recover,  under  the  instructions  hereinbefore  given  you.  Hough  v. 
Hill,  47  Texas,  153;  Bailey  v.  Mills,  27  Tex»s,  434;  Chandler  v. 
Fulton,  10  Texas,  22;  Smith  v.  Stoddard,  10  Mich.,  148;  Parker  v. 
Fulton  B.  &  L.  Assn.,  46  Ga.,  166;  Tyler  on  Usury,  429;  Ewell  v. 
Daggs,  108  IT.  S.,  143;  Hemphill  v.  Watson,  60  Texas,  683;  Gilliam 
V.  Alford,  69  Texas,  267;  Await  v.  Eutaw  Building  Assn.,  34  Md.  435. 

If  under  a  parol  agreement  or  arrangement,  Baum  collected  18  per 
cent,  interest  in  advance  by  deducting  the  amount  from  the  face  of 
the  note,  or  if  Daniels  received  the  full  amount  of  the  note  and  im- 
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mediately  paid  Baum  the  18  per  cent,  interest,  while  such  transaction 
might  be  usurious,  it  would  not  authorize  Daniels  to  recover  the 
penalty  for  usury,  but  at  most  would  only  entitle  Daniels,  in  a  suit  by 
Baum  to  collect  the  principal  of  the  notes,  to  have  the  interest  in 
excess  of  the  legal  rate  applied  as  a  credit  on  the  principal  sum  bor- 
rowed. Bexar  B.  &  L.  Assn.  v.  Kobinson,  78  Texaa,  163;  Krause  v. 
Pope,  78  Texas,  478;  Smith  v.  Stevens,  81  Texas,  461. 

Richard  Mays,  for  appellee. — The  Act  of  the  Legislature  of  1907 
did  not  repeal  the  Act  of  the  Legislature  of  1892,  fixing  the  amount 
for  which  a  recovery  may  be  had.  Ex  Parte  Vaccarezza,  52  Texas 
Crim.,  107;  Buseell  v.  Farquhar,  55  Texas,  359;  Smith  v.  People,  47 
X.  Y.,  330;  State  v.  Rosenberg,  7  Texas  Civ.  App.,  487;  Southerland 
on  Stat.  Const.,  sec.  28;  State  v.  Drake,  86  Texas,  329;  Constitution, 
art.  16,  sec.  11,  as  amended  in  1891;  Rev.  Stats.,  (1895)  arts.  3104, 
3106;  Acts  30th  Leg.,  Chap.  143,  p.  277;  Long  v.  Green,  100  Texas, 
510;  Boerner  v.  Traders  Natl.  Bank.,  90  Texas,  443;  Smith  v.  Chil- 
ton, 90  Texas,  447 ;  Ledbetter  v.  First  Natl.  Bank,  31  S.  W.,  840. 

There  was  no  error  in  the  charge  of  the  court  as  complained.  The 
measure  of  recovery  permitted  by  law  was  double  the  entire  interest- 
charged  and  paid.  The  recovery  was  not  limited  to  the  interest 
charged  in  excess  of  the  legal  rate.  Smith  v.  Chilton,  90  Texas,  447; 
Boerner  v.  Traders  Natl.  Bank,  90  Texas,  443;  Constitution,  art.  16, 
sec.  11,  as  amended  in  1891;  People^s  Bid.  L.  &  S.  Assn.  v.  Keller, 
50  S.  W.,  186;  Rev.  Stat.  (1895),  arts.  3104,  3106,  3103;  Colgin  v. 
City  Natl.  Bank  of  Galesville,  40  S.  W.,  634;  Acts  30th  Leg.,  chap. 
143,  page  277 ;  Ramsey  v.  Thomas,  38  S.  W.,  259 ;  Constitution,  1876, 
art.  16,  sec.  11;  Krause  v.  Pope,  78  Texas,  484;  Gilder  v.  Hearne,  14 
S.  W.,  1031;  Fisher  v.  Hoover,  3  Texas  Civ.  App.,  81;  Rosetti  v. 
Lozano,  96  Texas,  57;  People's  Bldg.  Assn.- v.  Bessonette,  48  S.  W., 
52;  Smith  v.  Glanton,  39  Texias,  366. 

It  was  proper  to  allow  plaintiff  interest  on  the  amount  sued  for, 
from  and  after  the  date  of  the  institution  of  the  suit,  on  October  30, 
1905.  Rev.  Stat.  1895,  arts.  3106,  3098,  3101;  Acts  30th  Leg.,  chap. 
143,  page  277 ;  Wartman  v.  Empire  Loan  Co.,  101  S.  W.,  499 ;  Alston 
V.  Orr,  105  S.  W.,  234;  Taylor  v.  Sturgis,  29  Texas  Civ.  App.,  270; 
Rosetti  V.  liozano,  96  Texas,  57;  22  Cyc,  1491,  1543;  Boerner  v. 
Traders  Natl.  Bank,  90  Texas,  444. 

The  testimony  does  not  show  that  Daniels  paid  Baum  usury  upon 
a  verbal  contract,  and  neither  is  the  verdict  of  the  jury  predicated 
upon  such  fact.  Dunman  v.  Harrison,  41  S.  W.,  499;  Rev.  Stat.,  art. 
3104 ;  Smith  v.  Chilton,  90  Texas,  447 ;  People's  Bldg.  Assn.  v.  Keller, 
20  Texas  Civ.  App.,616;  Building  Assn.  v.  Daugherty,  27  Texas^iv. 
App.,  430;  Mitchell  v.  Napier,  22  Texas,  128. 

The  evidence  shows  that  the  usurious  interest  charged  and  collected 
arose  directly  out  of  vrritten  contracts,  evidenced  by  the  several  notes 
and  checks  in  evidence.  If  the  evidence  had  shown,  which  it  does  not, 
that  the  contracts  by  which  the  usurious  interest  was  charged,  was 
partly  written  and  partly  verbal,  still  under  the  testimony,  there  was 
but  one  entire  contract,  under  which  the  usurious  interest  payments 
were  paid,  and  were  uniformly  evidenced  by  the  written  notes  in  evi- 
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dence.  Bev.  Stat,  art.  3104;  Smith  v.  Stevens,  81  Texas,  461; 
Peightal  v.  Cotton  States  Building  Co.,  61  S.  W.,  431;  Webb,  Usury, 
see.  426;  Building  Assn.  v.  Daugherty,  27  Texas  Civ.  App.,  430;  Boe 
V.  Kiser,  34  S.  W.,  534;  Smith  v.  Glanton,  39  Texas,  366;  Simking 
on  Contracts,  151;  Cotton  S1»tes  Building  Co.  v.  Bawlins,  62  S.  W., 
807;  Boberts  v.  CoflSn,  53  S.  W.,  597;  People's  Bldg.  Assn.  v.  Keller, 
20  Texas  Civ.  App.,  616. 

HODGES,  Associate  Justice.— This  suit  was  instituted  by  the 
appellee  against  the  appellant  under  the  provisions  of  Art.  3106  of 
the  Bevised  Civil  Statutes,  to  recover  double  the  amount  of  interest 
paid  on  certain  loans  of  money  made  at  a  usurious  rate.  The  testi- 
mony shows  that  interest  in  different  sums  was  paid  on  different  dates 
during  the  two  years  next  preceding  the  institution  of  the  suit;  that 
the  rate  of  interest  charged  and  received  was  eighteen  per  cent,  per 
annum.  The  loans  upon  which  they  were  paid  were  evidenced  by  notes 
payable  to  appellant  upon  certain  dates  specified  and  providing  for 
interest  at  the  rate  of  ten  per  cent,  per  annum  from  maturity.  It  is 
shown  that  the  interest  was  always  paid  in  advance.  This  was  done 
in  some  instances  by  deducting  the  amotmt  of  the  interest  at  the 
rate  mentioned  from  the  sum  expressed  in  the  note,  and  delivering 
to  the  appellee  the  difference.  In  other  instances  Baum,  the  appellant, 
would  give  a  check  for  the  entire  amount,  and  when  this  was  cashed 
by  the  appellee  the  interest  would  be  paid  to  Baum  from  that  sum. 
The  case  was  tried  before  a  jury,  resulting  in  a  verdict  in  favor  oi 
the  appellee  for  the  amount  sued  for  together  with  interest  at  six  per 
cent,  per  annum  computed  from  October  30,  1905,  the  date  when  suit 
was  filed. 

It  is  claimed  by  the  appellant  that  the  Act  of  1907  amending 
Article  3106  radically  changed  its  leading  characteristics  and  in  effect 
practically  repealed  the  provision  allowing  the  recovery  of  double  the 
amount  of  all  the  interest  received  and  collected  under  a  usurious 
contract.  Before  the  amendment  Art.  3106  read  as  follows:  "If 
usurious  interest  as  defined  by  the  preceding  articles,  shall  hereafter 
be  received  or  collected,  the  person  or  persons  paying  the  same,  or 
their  legal  representatives  may  by  action  of  debt,  instituted  in  any 
court  of  this  State,  having  jurisdiction  thereof,  within  two  years  after 
such  payment,  recover  from  the  person,  firm  or  corporation  receiving 
the  same,  double  the  amount  of  the  interest  so  received  or  collected/* 
After  being  amended  it  read  as  follows;  *^f  usurious  interest  (*as 
defined  by  the  preceding  articles,'  omitted)  shall  hereafter  be  re- 
ceived or  collected  upon  any  contract,  either  written  or  verbal,  the 
person  or  persons  paying  same,  or  their  legal  representatives,  may  by 
action  of  debt,  instituted  in  any  court  (^of  this  state,'  omitted)  having 
jurisdiction  thereof  in  the  county  of  defendant's  residence,  or  in  the 
county  where  such  usurious  interest  shall  have  been  received,  or  col- 
lected, or  where  said  contract  has  been  entered  into,  or  where  parties 
paying  the  same  reside  when  such  contract  was  made,  within  two 
years  after  such  pa3niient,  recover  from  the  person,  firm,  or  corpora- 
tion receiving  the  same,  double  the  amount  of  such  usurious  interest/' 
(in  lieu  of  ^the  interest  so  received  or  collected').     Appellant  also 
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claims  that  as  the  law  now  stands  it  only  permits  one  who  pays  inter- 
est nnder  a  usurious  contract  to  recover  double  the  excess  he  pays 
above  the  legal  rate,  and  not  double  the  entire  interest  paid;  that  the 
words  "such  usurious  interest^*  which  the  amended  statute  uses  in  lieu 
of  the  words  "the  interest  so  received  and  collected*^  as  used  before 
amendment,  evidenced  an  intent  on  the  part  of  the  Legislature  to  re- 
strict the  sum  that  might  be  recovered  in  penal  actions  to  double  such 
excess.  This,  of  course,  is  based  upon  the  assumption  that  the  words 
"such  usurious  interest,^'  in  the  amended  Article,  means  the  excess 
over  the  rate  which  may  lawfully  be  charged  and  collected.  It  is  true 
that  no  person  can  have  a  vested  right  in  a  penalty  given  by  statute, 
and  repeal  of  the  law  upon  which  the  penalty  is  founded  at  any  time 
before  a  final  judgment  is  rendered  destroys  the  right  of  action.  This 
is  too  elementary  to  call  for  citation  of  authorities.  It  also  follows 
that  any  modification  of  the  penal  statute  restricting  the  right  of  re- 
covery to  an  amount  less  than  that  originally  permitted  is  equally 
effective  in  diminishing  to  that  extent  the  amount  for  which  judgment 
can  b«  rendered.  The  question  here  is.  Do  the  words,  "such 
usurious  interest,"  used  in  the  amended  Act,  mean  all  of  the  interest 
reoeived  on  a  contract  providing  for  an  unlawful  rate,  or  only  the  ex- 
cess over  that  which  may  lawfully  be  charged  and  collected?  In 
short,  what  does  the  phrase  "usurious  interest"  meaii?  It  will  be 
observed  that  prior  to  the  amendment  the  Article  referred  to  used  the 
language  "if  usurious  interest,  as  defined  in  the  preceding  articles," 
etc.  This  language  had  the  effect  of  limiting  the  right  to  recover 
double  the  interest  collected  to  that  received  on  a  written  contract, 
because  under  the  preceding  articles  no  other  class  of  contracts  which 
provided  for  a  greater  rate  than  that  allowed  is  declared  unlawful. 
The  omission  of  that  clause  from  the  amended  article  enlarges  rather 
than  restricts  the  meaning  which  may  be  given  the  words  "usurious 
interest"  as  now  used,  and  permits  recourse  to  any  authoritative 
source  for  the  purpose  of  ascertaining  the  sense  in  which  it  is  used. 
We  must  therefore  regard  the  term  "such  usurious  interest,"  as  em- 
ployed in  the  latter  portion  of  that  Article,  as  also  partaking  of  the 
enlarged  definition  thus  permitted,  and  as  being  used  in  the  usually 
accepted  sense.  When  thus  disengaged  from  the  conventional  restric- 
tion imposed  under  the  old  article  "usurious  interest"  should  be  held 
to  mean  unlawful  interest.  The  prohibition  against  charging  a  rate 
of  interest  in  excess  of  ten  per  cent,  per  annum  is  found  in  Art.  16, 
Sec.  11  of  the  Constitution,  as  amended  in  1891.  It  says:  "All  con- 
tracts for  a  greater  rate  of  interest  than  ten  per  cent,  per  annum  shall 
be  deemed  usurious,"  etc.,  and  enjoins  upon  the  Legislature  the  duty 
of  providing  appropriate  pains  and  penalties  for  its  enforcement. 
This  provision  of  the  Constitution  has  been  held  to  be  self-enacting. 
Quinlan's  Estate  v.  Smye,  21  Texas  Civ.  App.,  157,  50  S.  W.,  1069; 
Boberts  v.  Coffin,  22  Texas  Civ.  App.,  127,  53  S.  W.,  597;  Watson 
V.  Aiken,  55  Texas,  536.  The  last  mentioned  case  was  decided  before 
the  Constitution  was  amended.  The  Constitution  as  it  existed  at  the 
time  of  this  decision  provided  that  in  the  absence  of  contract  the  rate  of 
interest  should  not  exceed  eight  per  cent,  per  annum,  and  authorized 
parties  by  contract  to  agree  upon  a  rate  not  to  exceed  twelve  per  cent 
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per  aimum.  It  then  declares:  "All  interest  charged  above  this  last- 
named  rate  shall  be  deemed  usurious,  and  the  Legislature  shall  at  its 
first  session  provide  appropriate  pains  and  penalties  to  prevent  and 
punish  usury/'  Under  that  provision  usurious  interest  was  the  excess 
over  what  might  be  lawfully  charged.  This  will  account  for  the  hold- 
ing of  the  courts  in  some  of  the  cases  cited  by  the  appellant  in  support 
of  his  contention.  But  under  the  Constitution  as  it  now  stands  all 
contracts  are  usurious  which  provide  for  a  rate  in  excess  of  ten  per 
cent,  per  annum.  We  think  it  necessarily  follows  that  the  contractual 
rate  of  interest  is  denounced  as  being  usurious  when  it  exceeds  ten 
per  cent,  per  annum.  The  Constitution  does  not  here,  as  it  did  before 
its  amendment,  undertake  to  separate  the  excess  from  the  lawful  rate, 
but  declares  the  contract  unlawful  by  reason  of  the  fact  that  it  calls 
for  the  payment  of  a  rate  in  excess  of  that  permitted.  The  vice  of 
usury  permeates  the  contract  and  taints  the  entire  rate  of  interest, 
even  if  it  does  not  go  farther.  But  the  latter  question  is  not  here 
involved,  and  we  do  not  intend  to  express  an  opinion  on  it.  Under 
the  decisions  of  this  State  prior  to  the  Act  of  1907  amending  Art. 
3106,  it  was  held  that  double  all  of  the  interest  received  and  collected 
under  a  written  contract  providing  for  a  rate  in  excess  of  ten  per 
cent,  per  annum  might  be  recovered  in  suits  for  the  penalty.  Boer- 
ner  v.  Trader^  Nat.  Bank,  90  Texas,  443,  39  S.  W.,  285;  Smith  v. 
Chilton,  90  Texas,  447,  39  S.  W.  287.  That  construction  of  the 
statute  had  become  settled  and  was  the  accepted  law  at  the  time  the 
Act  of  1907  was  passed.  Had  the  Legislature  entertained  a  purpose 
to  limit  the  right  of  recovery  in  future  to  double  the  exljess  only  it 
would  certainly  have  used  language  conveying  that  meaning,  and 
about  the  construction  of  which  there  could  have  been  no  reasonable 
grounds  for  controversy.  Especially  do  we  think  this  would  have  been 
the  case  when  its  accomplishment  was  within  easy  reach  by  the  use 
of  simple  words  to  that  effect  after  the  judicial  construction  there- 
tofore given  the  article.  There  was  nothing  in  this  amended  article 
which  implied  a  purpose  on  the  part  of  the  Legislature  to  relieve  the 
condition  of  those  who  might  violate  the  usury  law.  On  the  contrary, 
it  removed  the  restrictions  theretofore  limiting  the  meaning  to  be 
given  the  words  "usurious  interest,"  made  the  penalty  applicable  to 
all  contracts,  whether  written  or  verbal,  which  provided  for  a  rate  in 
excess  of  that  permitted  by  law,  and  adjusted  the  venue  of  actions  for 
penalties  to  suit  the  greater  convenience  of  those  who  wished  to  bring 
such  suits.  All  this  indicated  a  fixed  purpose  to  increase  rather  than 
to  ameliorate  the  rigors  of  the  law  upon  this  subject.  It  is  also  sig- 
nificant that  Art.  3104,  which  provided  for  a  forfeiture  of  all  interest 
stipulated  in  written  contracts  where  the  rate  exceeded  that  permitted 
by  law,  was  left  in  full  force.  It  rarely  happens  in  usurious  con- 
tracts that  the  excess  charged  over  ten  per  cent,  per  annum  is  such 
that  double  its  amount  would  equal  the  entire  interest  stipulated  in 
the  contract.  It  would  charge  the  Legislature  with  a  strange  incon- 
sistency, or  an  unaccountable  oversight,  to  hold  that  it  intended  to 
limit  the  sum  that  might  be  recovered  in  a  penal  action  to  less  than 
that  which  is  expressly  forfeited  under  a  plea  of  usury.    There  would 
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be  BO  occasion  to  confer  the  right  to  maintain  such  an  action  unless 
the  purpose  be  to  add  something  to  an  existing  remedy. 

It  has  uniformly  been  held  by  our  Supreme  Court  that  when  a 
contract  stipulates  for  a  rate  of  interest  in  excess  of  ten  percent  per 
annum  all  interest  payments  will^  upon  a  final  settlement^  be  applied 
to  the  extinguishment  of  the  principal  of  the  debt.  Interstate  Bldg. 
&  L.  Assn.  V.  Biering,  86  Texas,  476,  25  S.  W.,  622;  Western  Bank 
ft  T.  Co.  V.  Ogden,  42  Texas  Civ.  App.,  465,  93  S.  W.  1102.  This  is 
permitted  upon  the  ground  that  the  contract  for  the  interest  is  in 
violation  of  law  and  can  not  be  enforced.  In  other  words,  the  entire 
interest  contracted  for  is  usurious.  We  therefore  hold  that  the  rate 
of  interest  contracted  and  paid  was  usurious,  and  double  that  sum 
could  be  recovered.  Galveston  G.  &  H.  Inv.  Co.  v.  Grymes,-  94  Texas, 
609,  63  S.  W.,  860;  Peoples  Bid.  L.  &  S.  Assn.  v.  Keller,  20  Texas 
Civ.  App.,  616,  50  S.  W.,  186;  Smith  v.  First  Nat.  Bank  of  Crete, 
42  Neb.,  687,  60  N.  W.,  866;  Watt  v.  First  Nat.  Bank,  76  Minn., 
458,  79  N.  W.,  509;  Waldner  v.  Bowden  State  Bank,  13  N.  D.,  604; 
3  Amer.  &  Eng.  Ann.  Cases,  847,  and  notes. 

Appellant  insists  that  the  contracts  under  which  the  various  amounts 
of  interest  were  paid  were  verbal,  were  never  put  in  writing,  and  that 
being  shown  by  the  evidence  there  was  error  in  rendering  judg- 
ment against  him  for  the  full  sum  sued  for.  According  to  the  testi- 
mony of  appellee,  Daniels,  he  had  an  arrangement  with  the  appellant, 
Baum,  for  the  latter  to  let  him  have  money  along  as  he  needed  it 
and  for  which  he  was  to  pay  Baum  eighteen  per  cent,  per  annum. 
When  he  needed  money  he  went  to  Baum  for  it,  and  Baum  wrote  out 
the  notes,  which  Daniels  signed,  and  he  would  then  give  Daniels 
either  the  money  or  a  check  upon  some  bank  for  it.  The  interest  was 
invariably  taken  out  by  Baum  in  advance.  Daniels  always,  so  he  says, 
paid  Baum  the  interest  before  he  got  any  of  the  money.  He  thus 
testifies:  ^T.  always  paid  the  interest  in  advance  out  of  the  money  I 
got  from  him;  sometimes  he  would  take  it  out  himself.  If  he  did  not 
take  it  out  I  gave  him  the  money  when  I  cashed  the  check.  At  the 
various  and  sundry  times  I  went  to  see  Baum  for  money  the  amount 
of  interest  was  not  discussed  between  us;  that  had  all  been  mentioned 
to  start  with.^'  Baum  denied  having  any  general  understanding  with 
Daniels  about  the  rate  of  interest  he  was  to  receive.  He  testified: 
"All  my  transactions  with  Daniels  were  in  writing.  When  he  got  any 
money  from  me  I  took  his  note  calling  for  ten  per  cent.,  and  he  paid 
me  eight  per  cent,  on  a  verbal  contract  afterward.  There  was  no 
contract  by  which  he  was  to  pay  me  eighteen  per  cent,  per  annum.'^ 
Again,  he  says:  *'Each  transaction  came  up  by  itself.  For  instance, 
when  the  man  came  to  me  he  was  hard  up  and  wanted  two  or  three 
hundred  dollars,  or  five  hundred  dollars,  whatever  it  might  be.  I 
would  ask  him  how  much  he  wanted  and  how  long,  and  he  would  tell 
me,  and  I  would  write  out  a  note  for  the  amount,  bearing  ten  per 
cent.,  and  of  course  I  charged  eight  per  cent,  extra.  I  did  that  under 
a  verbal  contract  or  agreement."  This  was  as  near  as  Baum  ever 
came  to  testifying  as  to  any  specific  verbal  contract  upon  which  he 
made  his  usurious  loans.  The  notes  which  he  took  from  Daniels  were 
offered  in  evidence,  and  all  of  them  showed  that  they  bore  interest 
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at  ten  per  cent,  from  maturity.  This  is  in  substantial  contradiction 
of  Banm's  statement  that  the  notes  provided  for  ten  per  cent,  and 
that  eight  per  cent,  was  paid  extra,  and  Bupports  Daniels'  statements 
that  the  inter^t  was  paid  in  advance.  Banm  admitted  that  this 
agreement  with'  Daniels  to  pay  him  interest  at  the  rate  of  eighteen 
per  cent,  was  made  before  the  notes  were  signed  or  the  checks  writ- 
ten. The  practical  effect  of  the  transactions  between  the  parties  was 
that  Daniels  gave  his  note  for  eighteen  per  cent,  more  than  he  ac- 
tually received  in  money  when  the  loan  was  made,  and  the  stipula- 
tion for  interest  was  ten  per  cent,  from  the  maturity  of  the  notes. 
This  conclusion,  we  think,  is  timply  supported  by  the  testimony  of 
Baum  himself.  The  device  resorted  to  was  too  plain  and  obvious  to 
require  a  submission  of  the  issue  to  the  jury,  and  the  court  would 
have  committed  no  error  had  he  given  a  peremptory  instruction  in 
favor  of  the  plaintiff  in  the  case. 

We  think,  however,  that  there  was  error  in  that  portion  of  the 
court's  charge  where  he  directed  the  jury,  should  they  find  in  favor 
of  the  appellee,  to  include  interest  upon  the  amount  which  they  found, 
at  the  rate  of  six  per  cent,  per  annum  from  the  date  suit  was  filed, 
October  30,  1905.  The  statute  giving  the  remedy  upon  which  thia 
suit  was  based  is  to  an  extent  penal  in  its  nature,  and  by  its  terms 
fixes  the  sum  that  may  be  recovered  at  double  the  usurious  interest 
collected.  No  interest  can  be  recovered  on  penalties  in  the  absence 
of  some  statutory  provision  to  that  effect.  McCreary  v.  Morristown 
Nat.  Bank,  109  Tenn.,  134,  70  S.  W.,  821;  Newton  First  Nat.  Bank 
V.  Turner,  3  Kans.  App.,  352, 42  Pac.  936 ;  Higley  v.  Beverly  First  Nat 
Bank,  26  Ohio  St.,  75.  The  rule  is  otherwise  after  the  judgment 
is  rendered.  In  this  State  all  judgments  bear  interest  from  the  date 
of  rendition.  Rev.  Civ.  Stat.,  art.  3105.  This  also  seems  to  be  the 
rule  in  other  jurisdictions.  22  Cyc,  p.  1520.  Notwithstanding  the 
fact  that  the  penalties  generally  have  for  their  purpose  the  infliction 
of  some  punishment  upon  the  wrong-doer,  still  an  action  for  its  re- 
covery is  a  civil  suit,  and  the  judgment  rendered  is  a  civil  recovery 
and  not  a  conviction  for  a  crime.  In  the  civil  action  for  a  penalty 
punishment  of  the  offender  is  not  the  sole  object  sought  to  be  ac- 
complished. Compensation  to  an  aggrieved  party  may  and  does  fre- 
quently form  a  part  of  the  purpose  of  the  statute.  For  that  reason 
judgments  rendered  in  such  cases  fall  within  the  class  of  those  upon 
which  the  statute  allows  interest. 

It  is  true  that  one  who  pays  a  usurious  rate  of  interest  may,  in 
the  absence  of  any  statutory  provision,  maintain  a  suit  to  recover  the 
excess  over  the  legal  rate;  and  he  may  also  recover  interest  on  the 
amount  so  paid  from  the  date  of  payment.  Bexar  Bldg.  Assn.  v. 
Bobinson,  78  Texas,  163,  14  S.  W.,  227.  But  the  statutory  remedy 
here  given  includes  this  interest  on  the  excess,  and  more;  and  when 
the  aggrieved  party  elects  to  pursue  the  statutory  remedy  his  recovery 
must  be  limited  to  the  statutory  measure.  The  error  committed, 
however,  can  be  cured  by  a  reformation  of  the  judgment,  and  will 
not  necessitate  a  reversal  and  remand  of  the  case.  The  judgment  of 
the  District  Court  will  therefore  be  so  reformed  as  to  award  a  re- 
covery in  favor  of  the  appellee  for  the  sum  of  $873.60  with  interest 
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thereon  at  the  rate  of  six  per  cent,  per  annnm  from  the  date  of  the 
judgment  in  the  trial  court  and  all  costs  incurred  in  the  trial  court. 
The  costs  of  this  appeal  are  adjudged  against  the  appellee. 

Reformed  and  affirmed. 


L.  B.  MiTCHBLL  y.  J.  A.  Sushiko,  et  al. 

Decided  April   15,   1909. 

l.^-Gliarge— Oonitraetion  of  Written  InstnimeiLt. 

Though  it  is  the  duty  of  the  court  to  construe  a  written  contract,  error  In 
submitting  the  issue  as  to  its  legal  effect  to  the  jury  is  ground  for  reversal  only 
where  the  jury  places  a  wrong  construction  on  the  instrument. 

S. — Contract — Constmotion. 

The  owners  of  land  contracted  with  a  promoter  who  was  to  supervise  the 
laying  off,  improvement  and  sale  of  it  as  a  suburban  addition.  From  the  sales 
the  owners  were  to  receive  $2,300.  The  promoter  was  thereafter  to  have  one- 
fourth  of  all  further  sales  and  to  receive  conveyance  of  an  undivided  one-fourth 
interest  in  the  lots  remaining  unsold,  and  he  bound  himself  to  exercise  reasonable 
diligence  to  sell  the  propertv.  Held,  that  his  right  to  an  undivided  interest 
in  the  unsold  lots  was  not  dependent  on  the  performance  of  his  agreement  to 
exercise  reasonable  diligence  to  sell  the  remainder  of  the  property.  The  remedy 
for  a  breach  of  such  independent  covenant  was  in  an  action  for  damages,  not 
in  a  forfeiture  of  his  commissions. 

S. — Contract — ^Parol  Evldenoe. 

Where  a  contract  described  the  property  which  was  its  subject  as  an  addition 
to  a  certain  town,  referring  to  it  b^  name,  but  not  to  anv  deed  or  record  identify- 
inff  the  lots  and  blocks  specified,  it  was  a  question  of  fact  to  be  determined  by 
evidence  as  to  what  property  was  included  within  the  description. 

4. — ^Praotloe  on  Appeal — ^Briefs. 

The  rules  of  courts  governing  the  presentation  of  errors  assigned  by  briefs 
of  the  parties  are  directory  only  and  in  aid  of  the  proper  dispatch  of  business, 
and  where  the  court  in  the  interest  of  justice  chooses  to  consider  matters 
improperly  presented  by  appellant,  the  appellee  can  not  be  heard  to  complain. 

B, — Contract — Senricet — Compeniatlon. 

One  who  by  contract  acquires  the  right  to  receive  certain  property  as  com- 
pensation for  accomplishing  a  definite  service  can  not,  when  he  has  performed  the 
service,  be  deprived  of  such  compensation  on  the  ground  that  he  has  not  used 
adequate  exertions  to  accomplish  it. 

6. — ^Appeal — CroM-Assisrnments. 

Error  to  the  preiudice  of  an  appellee  can  not  be  considered  in  the  absence 
of  cross-assignments  by  him  presenting  the  question. 

Appeal  from  the  District  Court  of  Bosque  County.  Tried  below  be- 
fore Hon.  0.  L.  Lockett. 

8.  E.  Lumpkin,  for  appellant. — ^When  the  pleadings,  written  evidence 
and  admissions  of  the  parties  entitled  the  plaintiff  to  recover  a  judg- 
ment for  certain  and  specific  things  which  are  manifest  by  the  record, 
and  there  is  no  matter  of  fact  to  be  further  ascertained  affecting  the 
rights  of  the  parties  to  the  suit,  then,  when  the  case  is  reversed,  it 
b^mes  the  duty  of  ihe  Court  of  Civil  Appeals  to  render  such  judg- 
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ment  and  decree  as  the  court  below  should  have  rendered.  Sayles' 
Civil  Statutes,  art.  1027,  Acts  1892,  p.  25;  Houston  &  T.  C.  By.  Co. 
V.  Strycharski,  92  Texas,  1. 

No  written  contract  can  be  added  to,  altered  or  changed  by  parol 
testimony;  nor  can  contemporaneous  oral  agreements  be  set  up  to  vary 
such  contract  in  writing;  and  when,  as  in  this  case,  the  parties  have 
embodied  the  terms  of  their  agreement  in  writing,  neither  party  can 
give  oral  evidence  that  they  did  not  mean  that  which  the  instrument, 
when  properly  read,  expresses  or  legally  implies,  or  that  they  meant 
something  inconsistent  therewith.  Bule  20,  Gen.  Provisions,  Sayles' 
Civil  Statutes,  art.  2299,  and  authorities  thereunder  cited;  Horan  v. 
Long,  11  Texas,  229;  Hunt  v.  White,  24  Texas,  643;  Yetter  v.  Hud- 
son, 58  Texas,  611;  Faires  v.  Cockrell,  88  Texas,  428;  Belcher  v. 
Mulhall,  57  Texas,  19. 

The  court  erred  in  failing  and  refusing,  in  all  of  its  charge  to  the 
jury,  to  define  the  contract  sued  upon,  leaving  this  question  of  law 
for  the  jury  to  construe;  and  in  its  third  paragraph  to  the  jury  as- 
sumed that  the  said  contract  provided  for  auction  sales,  and  that  it 
required  all  -the  land  and  lots  to  be  sold  within  the  six  months  from 
its  date,  which  was  a  violation  of  the  very  terms  of  said  contract. 
Soell  V.  Hadden,  85  Texas,  187;  Summers  v.  Mills,  21  Texas,  91; 
Whitaker  v.  Bledsoe,  34  Texas,  402 ;  Vineyard  v.  Smith,  34  Texas,  457. 

J.  8.  Bounds  and  Cureton  &  Cureton,  for  appellees. — ^In  tliis  case, 
the  plaintiff  having  sued  upon  a  written  contract  for  specific  per- 
formance of  such  contract  and  certain  property  claimed  under  such 
contract,  and  defendants  having  pleaded  a  failure  of  consideration  on 
the  part  of  ^the  plaintiffs  as  to  such  contract  and  having  introduced  evi- 
dence to  raise  such  issue  of  failure  of  consideration,  it  was  not  error 
upon  the  part  of  the  trial  court  to  submit  such  issue  to  the  jury,  as  was 
done  in  this  case.  Brown  v.  Wheelock,  75  Texas,  391;  Ward  v.  Wor- 
sham,  77  Texas,  180. 

In  this  case,  where  'the  written  contract  sued  upon  bound  and  ob- 
ligated the  plaintiff  to  use  "reasonable  diligence'*  to  -sell  the  property 
in  controversy,  what  would  be  "reasonable  diligence*'  under  such  con- 
tract became  and  was  an  issue  of  fact  to  be  determined  by  all  the 
facts  and  circumstances,  including  the  situation  of  the  parties  at  the 
time  of  the  contract,  and  their  respective  occupations,  and  including 
all  the  facts  which  were  admitted  in  evidence  in  this  case  on  such 
question  of  diligence,  and  the  court  committed  no  error  in  admitting 
such  evidence  and  no  error  in  submitting  such  issue  to  the  jury. 
Moore  v.  Paris  Oil  &  Cotton  Co.,  29  S.  W.,  821;  9  Texas  Civ.  App., 
27;  Haldeman  v.  Chambers,  19  Texas,  4;  Taylor  v.  Merrill,  64  Texas, 
496;  Kirker  v.  Brazos  County,  73  Texas,  56;  Heidenheimer  y.  Cleve- 
land, 17  S.  W.,  524. 

The  court  did  not  err  in  submitting  to  the  jury  the  construction  in 
this  case  with  reference  to  the  lots  and  property  embraced  in  the  con- 
tract, because  said  lots  and  property  were  described  in  the  indefinite 
language  as  follows :  "Of  those  certain  lots  and  blocks  of  land  known 
as  Fairview  and  Roundhouse  Additions  to  Walnut  Springs,  except 
those  already  sold,*'  because  such  language  so  describing  the  property 
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was  indefinite,  and  became  a  ma>tter  of  identification  on  the  ground, 
and  to  be  determined  by  the  jury  under  the  evidence.  Elliott  v.  Whit- 
aker,  30  Texa«,  416 ;  Linney  v.  Wood,  66  Texas,  27 ;  James  v.  Koy,  59 
S.  W.,  295. 

The  court  did  not  err  in  permitting  the  defendant  Bushing  and 
others  to  testify,  over  plaintifiE's  objection,  that  all  the  lots  and 
blocks  of  land  north  of  Denmark  street  were  not  any  part  of  Fair- 
view  or  Boundhouse  Additions  to  the  town  of  Walnut  Springs, 
and  that  the  plaintiff  was  to  give  auction  sales,  and  that  if  he  did  not 
sell  all  the  lots  at  one  auction  sale  he  would  give  another,  because 
a  latent  ambiguity  arose  in  applying  the  contract  to  the  land  in  con- 
troversy, and  it  was  permissible  for  the  defendants  to  show  what  land 
and  property  was  known  at  that  time  as  Fairview  and  Boundhouse 
Additions;  and  because  it  was  permissible  to  show  the  manner  of  the 
plaimtiff^s  selling  the  lots,  and  the  contemplated  sale  of  the  lots,  and 
how  they  miglit  have  been  sold,  as  bearing  upon  the  issue  of  "reason- 
able diligence"  on  the  part  of  the  plaintiff.  Elliott  v.  Whitaker,  30 
Texas,  416;  James  v.  Koy,  59  S.  W.,  295;  Giddings  v.  Day,  84  Texas, 
608;  Cook  v.  Oliver,  83  Texas,  562. 

HODGES,  Associate  Justice. — The  appellees  were  the  owners  of 
a  tract  of  land  situated  in  the  suburbs  of  Walnut  Springs  in  Bosque 
County,  a  portion  of  which  they  had  mapped  and  pla:bted,  caused  a 
copy  to  be  placed  of  record  in  the  oflBce  of  the  county  clerk  of  that 
county,  and  designated  it  as  "Fairview  and  Boundhouse  Addition  to 
Walnut  Springs,  Texas.*'  Being  desirous  of  selling  those  lots,  on  the 
24th  day  of  July,  1906,  they  entered  into  the  following  contract  with 
the  appellant  Mitchell : 

'This  instrument  is  intended  to  witness  the  following  contract,  exe- 
cuted in  duplicate,  this  day  entered  into  by  and  between  J.  A.  and  C. 
C.  Bushing,  of  the  County  of  Bosque,  State  of  Texas,  hereinafter 
styled  parties  of  the  first  part,  and  L.  B.  Mitchell,  of  Dallas  County, 
State  of  Texas,  hereinafter  styled  party  of  the  second  part,  to  wit: 
The  said  parties  of  the  first  part  in  consideration  of  the  terms  and 
considerations  hereinafter  specified  give  to  the  party  of  the  second 
part  the  sole  and  exclusive  right  to  sell  for  a  period  of  six  months 
from  thifl  date,  the  following  described  property,  to  wit:  all  those 
certain  lots  and  blocks  of  land  known  as  Fairview  and  Boundhouse 
Addition  to  the  town  of  Walnut  Springs,  Bosque  County,  Texas,  except 
those  heretofore  sold,  upon  the  following  terms  and  conditions: 

**Said  party  of  the  second  part  agrees  and  binds  himself  to  exercise 
reasonable  diligence  in  his  efforts  to  sell  and  dispose  of  the  said  prop- 
erty within  the  time  specified  and  upon  the  terms  hereinafter  named. 
The  said  second  party  also  agrees  to  direct  and  supervise  the  improve- 
ment and  laying  out  said  property  by  grading  the  necessary  streets, 
Making  off  the  lots  and  blocks  and  advertising  the  same  preparatory  to 
offering  it  for  sale. 

"All  lots  and  blocks  are  to  be  sold  for  one-third  in  cash,  balance  in 
vendor^s  lien  notes  due  in  six  and  twelve  months  from  date  of  sale, 
with  interest  at  the  rate  of  ten  percent  per  annum,  unless  other  terms 
offered  are  mutually  acceptable  to  the  parties  to  this  contract. 
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''The  said  parfy  of  the  second  part  agrees  and  binds  himself  to  de- 
liver and  pay  to  the  parties  of  the  first  part  all  moneys  and  notes  re- 
ceived from  the  sale  of  said  land,  lots  and  blocks  until  the  said  parties 
of  the  first  part  shall  have  received  the  sum  of  twenty-three  hundred 
dollars,  and  all  moneys  and  notes  received  from  the  sale  of  said  land 
in  excess  of  the  sum  of  twenty-three  hundred  dollars  shall  be  divided 
between  the  parties  to  this  contract  on  the  basis  of  seventy-five  percent 
to  the  parties  of  the  first  part  and  twenty-five  percent  to  the  party  of 
the  second  part  as  his  compensation  for  selling  said  lots  and  blocks. 

'^The  parties  of  the  first  part  agree  and  bind  themselves  to  make 
general  warranty  deeds  to  the  purchasers  of  all  lots  and  blocks  sold. 

''The  parties  of  the  first  part  are  to  defray  the  expenses  incurred 
in  the  preparation,  advertising,  and  sale  of  said  property. 

"Should  there  be  any  unsold  lots  after  said  parties  of  the  first  part 
have  received  the  sum  of  twenty-three  hundred  dollars  coming  to  them, 
a  one-fourth  uirdivided  interest  in  said  lots  so  remaining  unsold  is  to 
be  conveyed  by  general  warranty  deed  by  the  parties  of  the  first  part 
to  the  party  of  the  second  part 

"Should  the  entire  property  be  sold  within  the  time  specified  the 
said  parties  of  the  first  part  are  to  take  their  proportion  of  one-third 
in  cash  and  two-thirds  in  notes,  and  the  said  party  of  the  second  part 
shall  take  the  same  proportion  in  cash  and  notes.'' 

After  the  execution  of  this  contract  the  appellant  superintended  the 
laying  off  and  grading  of  the  streets,  according  to  the  terms  of  his  con- 
tract, and  advertised  an  auction  sale  to  take  place  on  the  29th  day  of 
August  following.  On  that  day  a  large  number  of  the  lots  were  sold, 
and  from  which  was  realized  in  cash  and  notes  the  sum  of  $3410.  The 
sum  of  $2300  was  retained  by  appellees,  and  the  excess  over  that  sum 
was  divided  between  the  parties  in  the  proportion  specified  in  the  con- 
tract. The  appellant,  who  resided  ai  Dallas,  did  not  again  return  to 
Walnut  Springs  till  a  short  time  before  the  expiration  of  his  option. 
Before  leaving  the  latter  place,  however,  he  had  an  agreement  with 
Bird  &  Morris,  a  firm  of  real  estate  agents,  who  also  owned  an  in- 
terest in  the  property  described  in  the  contract,  by  which  they  were 
to  represent  him  during  his  absence  and  to  accept  and  close  with  any 
offers  for  the  purchase  of  lots  at  satisfactory  prices.  Bird  &  Morris, 
in  pursuance  of  that  authority,  sold  a  number  of  the  lots,  and  the 
appellees  also  sold  several  of  them.  The  exclusive  right  to  dispose 
of  the  lots,  which  had  been  given  'to  the  appellant,  expired  on  the 
24th  day  of  January,  1907.  After  that  time  a  large  number  of  the 
lots  w^ere  sold  by  the  appellees,  from  which  they  realized  the  aggre- 
gate sum  of  $2935.  Of  this  they  paid  the  appellant  $172.82,  which 
they  claimed  was  his  proportion  of  the  receipts  from  lots  sold  during 
the  six  months  in  which  he  had  been  given  the  exclusive  right  to  make 
sales,  but  refused  to  pay  him  any  portion  of  the  proceeds  realized  from 
the  sales  of  the  lots  made  after  that  time  had  expired.  On  the  12th 
day  of  February,  1908,  the  appellant  filed  this  suit  to  recover  one- 
fourth  of  the  proceeds  of  the  sales  of  the  lots  made  by  the  appellees, 
and  which  they  had  refused  to  pay  over  to  him,  for  a  one-fourth  un- 
divided interest  in  the  lots  then  unsold,  and  for  partition. 

The  appellees  answered  by  general  and  special  exceptions^  a  general 
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denial^  and  specially  denied  that  the  contract  sued  on  embraced  any 
of  the  lots  in  Fairview  and  Roundhouse  Addition,  north  of  what  was 
called  Denmark  Street  as  laid  off  and  designated  in  the  plat;  that  if 
the  contract  included  any  of  those  lots  it  was  inserted  by  a  mistake. 
They  further  pleaded  a  failure  of  consideration  in  that  the  appel- 
lant had  failed  to  exercise  reasonable  and  proper  diligence  in  his  efforts 
to  sell  said  property.  They  also  alleged  that  the  appellant  had  agreed 
to  return  and  hold  other  auction  sales  for  the  purpose  of  disposing 
of  the  remainder  of  the  unsold  lots,  but  had  refused  to  do  so. 

The  jury  returned  a  general  verdict  in  favor  of  the  defendants,  from 
which  the  appellant  prosecutes  this  appeal. 

In  addition  to  the  facts  above  mentioned  the  testimony  shows  that 
a  plat  of  what  was  known  as  Fairview  and  Roundhouse  Addition  to 
Walnut  Springs  was  placed  of  record  in  the  ofBce  of  the  county  clerk 
of  Bosque  County,  showing  the  location  of  streets  and  alleys,  together 
with  the  blocks  and  lots,  numbered  in  the  usual  way.  Denmark  Street 
is  shown  as  one  of  the  public  streets  running  east  and  west,  and  north 
of  it  are  quite  a  number  of  lots  and  blocks  included  in  the  recorded 
map. 

In  view  of  the  manner  in  which  the  errors  charged  have  been  pre- 
sented by  the  appellant  in  his  brief,  we  find  it  more  convenient  to  dis- 
cuss the  questions  involved  without  reference  to  the  assignments  in  de- 
tail. But  we  think  it  proper  in  this  connection  to  call  the  attention 
of  counsel  for  appellant  to  the  fact  that  in  the  preparation  of  his 
brief  he  has  ignored  most  of  the  rules  adopted  for  guidance  in  the 
preparation  of  cases  for  appeal.  To  refuse  to  consider  the  assignments 
in  this  case  because  of  the  failure  to  comply  with  those  rules,  would, 
we  think,  result  in  a  miscarriage  of  justice,  and  for  that  reason  alone 
we  decline  to  sustain  the  objections  made  by  the  appellees. 

The  vital  question  presented  is:  Was  the  evidence  sufficient  to  sup- 
port the  verdict  and  judgment?  The  suit  is  based  upon  the  written 
contract  hereinbefore  set  out,  and  this  clearly  entitled  appellant  to  a 
judgment,  unless  his  engagement  to  exercise  rea-sonable  diligence  to 
dispose  of  the  property  during  the  six  months  of  his  exclusive  option 
be  treated  as  a  condition  upon  the  faithful  performance  of  which  his 
right  to  compensation  was  made  to  depend,  and  further  unless  the  evi- 
dence justified  the  jury  in  finding  that  he  had  failed  to  comply  with 
that  provision  of  the  contract.  The  appellant  relies  upon  the  follow- 
ing provision  in  the  contract:  "Should  there  be  any  unsold  lots  after 
said  parties  of  the  first  part  have  received  the  sum  of  twenty-three 
hundred  dollars  coming  to  them,  a  one-fourth  undivided  interest  in 
said  lorts  so  remaining  unsold  is  to  be  conveyed  by  general  warranty 
deed  by  the  parties  of  the  first  part  to  the  party  of  the  second  part 
(appellant).'*  The  only  defense  urged  against  the  enforcement  of 
this  provision  is,  the  alleged  failure  on  the  part  of  the  appellant  to 
exercrse  reasonable  diligence  as  he  had  agreed  to  do  in  making  sales 
of  the  lots  after  the  auction  sale  by  him  on  the  29th  of  August,  1906. 
This  defense  is  presented  in  the  form  of  a  plea  of  failure  of  con- 
sideration. The  court  below  submitted  the  question  to  the  jury  with 
instructions  to  find  in  favor  of  the  appellees  in  the  event  they  found 
that  appellant  had  not  complied  with  this  provision  of  his  agreement. 
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Generally  it  is  the  duiy  of  the  court  to  construe  written  contracts 
and  infltruct  the  jury  as  to  their  legal  effect,  and  it  is  error  to  sub- 
mit such  issues  to  the  jury.  Soell  v.  Hadden,  85  Texas,  187,  19  S. 
W.,  1087;  1  Thompson  on  Trials,  Sec.  1196.  But  such  an  error, 
when  committed,  is  available  on  appeal  as  a  ground  of  reversal  only 
in  the  event  the  jury  places  a  wrong  construction  on  the  written 
instrument;  otherwise  the  error  will  be  harmless.  The  verdict  of  the 
jury  in  this  case  can  be  accounted  for  only  upon  a  construction  which 
we  think  is  erroneous;  that  is,  that  the  right  to  an  undivided  interest 
in  the  unsold  lots  depended  on  the  performance  of  the  agreement  to 
exercise  reasonable  diligence  to  sell  the  remainder  of  the  property. 
The  language  of  the  contract  is  plain  and  unambiguous,  and  there  is 
no  necessity  for  resorting  to  extraneous  circumstances,  or  parol  testi- 
mony, to  aid  in  its  interpretation.  But  should  this  be  done  the  testi- 
mony which  the  appellees  offered  in  that  connection  strengthens  the 
construction  which  we  have  placed  upon  it.  It  will  be  observed  that 
the  contract  contains  the  provision  that  the  appellant  was  not  to  re- 
ceive any  commissions  on  sales  till  after  he  had  sold  a  sufficient  num- 
ber of  lots  to  realize  the  sum  of  $2300.  One  of  the  appellees  testi- 
fied that  the  reason  for  inserting  that  provision  was  that  they  desired 
to  first  get  back  what  the  land  had  cost  them  and  the  expenses  of 
making  the  sale.  They  estimated  this  at  $2300.  This  accounts  for  why 
appellant's  right  to  compensation  was  thus  postponed  till  that  sum  was 
realized  from  his  sales,  and  for  the  further  fact  that  his  commissions 
were  fixed  at  the  amount  stipulated.  The  undisputed  testimony  shows 
that  on  the  first  day  of  the  auction  sales  more  than  $2300  was  re- 
ceived from  the  sale  of  lots.  According  to  the  plain  language  of  the 
contract,  he  had  then  earned  the  compensation  which  appellees  had 
agreed  to  allow  him — one-fourth  of  the  cash  and  notes  in  excess  of 
$2300  and  an  undivided  one-fourth  of  the  lots  remaining  unsold.  Any 
other  construction  would  be  treating  the  agreement  to  exercise  reason- 
able diligence  to  dispose  of  all  of  the  properfy,  and  that  in  which  ap- 
pellees bound  themselves  to  convey  an  undivided  one-fourth  interest 
in  the  unsold  lots,  as  mutually  dependent  covenants.  The  right  to  an 
undivided  one-fourth  of  the  unsold  lots  was  only  a  part  of  the  con- 
sideration which  the  appellant  was  to  have  for  his  services  in  selling 
a  sufficient  number  of  lots  to  make  the  receipts  amount  to  $2300.  It 
is  not  contended  that  at  the  end  of  the  first  day's  sales  appellant  was 
not  entitled  to  one-fourth  of  the  excess  of  the  money  realized,  nor  is 
it  disputed  that  he  was  also  entitled  to  one-fourth  of  what  his  agents. 
Bird  &  Morris,  sold  thereafter.  How,  then,  can  it  be  said  that  he 
was  entitled  to  one  portion  of  the  consideration  which  the  contract 
gave  him,  and  not  to  the  other?  No  question  is  raised  about  appel- 
lant's having  performed  his  contract,  in  part  at  least,  and  that  ap- 
pellees had  accepted  the  benefits  of  his  services  and  paid  him  a  por- 
tion of  that  consideration.  Having  done  this,  they  can  not  now  be 
heard  to  say  that  he  is  not  entitled  to  the  remainder,  unless  they  can 
point  to  a  provision  in  the  contract  which  confers  upon  them  the 
right  to  do  so.  Wiley  v.  Inhabitants  of  Athol,  6  L.  E.  A.,  343 ;  Kauff- 
man  v.  Baeder,  108  Fed.,  171,  54  L.  E.  A.,  247.  The  stipulations  in 
this  instrument  must  be  treated  as  independent.     The  covenant  by 
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which  the  appellees  agreed  to  convey  a  part  of  the  unsold  lots,  heing 
only  a  part  of  the  consideration,  must  be  regarded  as  independent  of 
that  provision  requiring  the  appellant  to  exercise  reasonable  diligence 
to  sell  all  of  the  lots.  Broumel  v.  Baynor,  68  Md.,  47,  11  Atl.,  833 ; 
Antonelle  v.  Kennedy,  140  Cal.,  309,  73  Pac,  966 ;  Deakon  v.  Blodget, 
111  Cal.,  416,  40  Pac,  159;  Front  Street  M.  &  0.  B.  Co.  v.  Butler, 
60  Cal.,  577.  The  dominant  purpose  in  construing  a  contract,  in  all 
cases,  is  to  ascertain  ihe  real  intent  of  the  parties.  Had  the  parties 
intended  that  a  failure  to  press  the  sale  after  the  auction^ on  the  29th 
of  August  should  forfeit  the  right  of  the  appellant  to  any  of  the  un- 
sold lots  remaining  thereafter,  they  failed  to  use  any  language  expres- 
fiive  of  such  a  purpose.  We  must  therefore  regard  the  undertaking 
on  the  part  of  the  appellant  to  exercise  reasonable  diligence  to  sell  all 
of  the  property,  as  an  independent  covenant,  for  a  breach  of  which 
the  aggrieved  parties  might  seek  recompense  in  a  separate  action  for 
damages,  if  any  there  were,  or  by  a  plea  in  reconvention  in  the  present 
suit.  There  was  no  reason  why  they  should  have  intended  a  for- 
feiture on  the  part  of  the  appellant  of  any  or  all  of  his  commissions, 
for  a  failure  to  continue  to  exercise  reasonable  diligence  to  the  end  of 
his  term  of  six  months,  because  it  was  to  his  interest,  as  well  as  to 
that  of  the  appellees,  that  he  should  sell  the  remainder  of  the  property 
as  rapidly  as  possible  and  for  as  high  a  price  as  was  practicable.  The 
evidence  is  in  conflict  as  to  whether  or  not  he  agreed  to  have  any 
other  auction  sales,  or  whether  he*  did  in  fact  exercise  reasonable  dili- 
gence in  undertiaking  to  sell  the  remainder  of  the  lots ;  but  in  view  of 
the  disposition  we  make  of  the  case,  we  think  a  determination  of  that 
issue  is  wholly  immaterial,  and  that  it  should  not  have  been  submitted 
to  the  jury.  The  contract  sued  upon  had  the  effect  of  investing  the 
appellant  with  an  undivided  one-fourth  interest  in  the  lots  belonging 
to  the  plat  of  land  which  he  was  to  sell  and  which  remained  unsold 
after  the  auction  sale  made  by  him  on  the  29th  of  August,  1906. 
Morse  &  Baley  v.  Wren,  102  Texas,  129.  The  court  should  have  so 
instructed  the  jury. 

There  is  some  controversy  as  to  whether  those  lots  lying  north  of 
Denmark  Street  were  a  part  of  the  addition  which  the  appellant  was 
to  sell.  The  contract  merely  describes  the  property  as  ''all  those  cer- 
tain lots  and  blocks  known  as  Fairview  and  Boundhouse  Addition  to 
Walnut  Springs.'*  No  reference  is  made  to  any  deed  or  record  for 
the  purpose  of  identifying  the  lots  and  blocks  specified.  The  appel- 
lant testifies  that  he  was  shown  the  plat  which  was  of  record,  and 
this  was  pointed  out  to  him  as  the  property  he  was  to  sell.  It  is.  an 
issue  of  fact  as  to  how  many  lots  and  what  lots  were  properly  to  be 
included  within  the  description  mentioned  in  the  contract.  The  ap- 
pellees having  raised  that  question  by  a  proper  pleading,  it  was  a 
pertinent  issue  to  be  submitted  to  the  jury.  On  account  of  the  ver- 
dict being  general,  we  can  not  say  that  the  jury  has  passed  upon  th<at 
question.  The  case  will  therefore  have  to  be  remanded  in  order  for  this 
issue  to  be  determined,  and  also  for  a  partition  of  such  property  as 
the  contract  shows  the  appellant  is  entitled  to  have  awarded  to  him 
in  the  division  between  him  and  the  appellees. 

The  judgment  is  reversed  and  the  cause  remanded. 
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ON   MOTION   FOB   BEHEARING. 

In  their  motion  for  rehearing  the  appellees  insist  that  this  court 
should  not  have  considered  the  assignment  presented  in  the  appellant's 
brief  in  the  original  disposition  of  the  case.  A  safficient  reply  to  this 
is  found  in  the  fact  that  we  have  already  considered  the  assignments 
objected  to.  We  understand  that  the  rules  which  it  is  claimed  were 
violated  in  presenting  the  assignments  on  this  appeal  were  adopted 
for  'the  convenience  of  the  appellate  courts^  to  aid  in  the  rapid  and 
orderly  dispatch  of  the  business^  and  are  directory  only.  Having  once 
waived  the  authority  to  disregard  those  assignments  for  noncompliance 
with  the  rules^  and  having  performed  whatever  additional  labor  was 
thereby  entailed^  it  would  be  inexcusable  in  us  to  now  set  aside  what 
we  have  done  solely  on  account  of  the  objection  made. 

It  is  also  contended  by  appellees  that  we  erred  in  our  construction 
of  the  contract  made  between  the  parties  to  this  suit.  They  insist  that 
the  appellees  and  the  appellant  sustained  the  relation  of  principals 
and  agent;  that  appellant's  contract  was  that  of  a  broker,  in  which 
he  undertook  to  perform  certain  services  for  a  stipulated  compensa- 
tion, and  that  the  failure  to  perform  those  services  in  whole  or  in  part 
would  be  a  good  defense  against  an  action  to  recover  compensation,  or 
at  least  as  to  so  much  thereof  as  had  not  been  properly^  earned.  They 
further  claim  that  the  disposition  we  make  of  the  case  puts  them  in 
the  attitude  of  having  to  pay  the  agent  his  compensation  and  then  sue 
him  for  damages  for  a  failure  to  perform  the  services  he  contracted 
to  perform.  This  argument  indicates  a  misconception  of  the  nature 
and  terms  of  the  contract  and  of  the  true  subject-matter  of  this  suit. 
It  may  be  conceded  as  a  fact  that  appellant,  Mitchell,  was  a  broker, 
and  as  such  entered  into  the  contract  to  sell  certain  real  estate  for 
the  appellees,  and  that  this  suit  is  for  his  compensation  for  making 
the  sales  in  pursuance  of  that  undertaking.  The  compensation  Mit- 
chell was  to  receive,  and  that  for  which  he  sues,  was  not  to  be  gauged 
by  the  time  he  gave,  or  the  energy  he  expended,  or  the  degree  of  dili- 
gence he  exercised  in  his  efforts  to  sell  the  property,  but  by  the  re- 
sults which  he  accomplished.  When  those  results  amounted  to  sales 
sufficient  to  enable  the  appellees  to  realize  $2300,  then,  according  to 
the  plain  terms  of  the  contract,  Mitchell  had  earned  his  compensation 
and  was  entitled  to  demand  its  payment.  Had  he  been  hired  for  a 
salary  to  give  his  services  for  a  designated  term,  as  an  agent,  or  broker, 
and  had  failed  in  whole  or  in  part  to  render  the  services  which  he  had 
agreed  to  perform,  then  the  rule  relied  on  by  the  counsel  for  appellee 
would  be  applicable.  Mitchell's  agreement  to  exercise  reasonable  dili- 
gence to  sell  the  property  during  the  time  he  had  the  exclusive  right 
to  handle  it  was  a  covenant  for  the  protection  of  the  appelleees  against 
damages  such  as  might  result  from  the  loss  of  advantageous  sales  while 
the  property  was  exclusively  in  Mitchell's  hands,  and  was  no  part  of 
the  consideration  for  his  commissions.  Let  us  suppose  that  Mitchell 
had  given  his  entire  time  and  had  exercised  the  utmost  diligence  to 
sell  this  property,  but  had  failed  to  sell  any  or  enough  to  realize  the 
sum  of  $2300;  clearly  he  would  not  have  earned  any  part  of  the  com- 
inissions  and  would  be  entitled  to  no  compensation.     On  the  other 
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hand,  if  he  had  given  only  a  small  fraction  of  his  time  to  the  sale  of 
the  lots  and  had  been  ever  so  careless  in  his  efforts,  but  had  succeeded 
in  making  sales  of  all  of  the  property,  there  could  be  no  controversy 
about  his  having  earned  his  full  commissions.  Hence,  whatever  injury 
may  have  been  sustained  by  the  appellees  by  reason  of  the  failure  of 
Mitchell  to  exercise  reasonable  diligence  in  selling  the  lots  would  prop- 
erly be  classed  as  damages  recoverable  in  an  action  for  that  purpose, 
and  could  not  be  made  available  as  a  defense  under  a  plea  of  failure 
of  consideration.  It  can  not  be  said  that  a  failure  to  exercise  reason- 
able diligence  in  his  efforts  to  sell  the  property  was  a  failure  to  per- 
form the  consideration  in  this  contract,  unless  it  can  also  be  said  that 
the  exercise  of  that  diligence  was  itself  the  services  for  which  he  was 
to  be  paid.  Appellees^  construction  of  the  contract  is  untenable,  and 
the  argument  based  upon  it  is  equally  so. 

,  Appellees  complain  that  in  disposing  of  the  case  in  the  manner  we 
have  they  are  left  practically  remediless  in  recovering  damages  against 
Mitchell  for  the  failure  to  exercise  the  reasonable  diligence  which  he 
agreed  to  exercise  in  his  efforts  to  sell  the  property.  They  claim  that 
they  filed  in  the  trial  court  a  plea  in  reconvention  claiming  damages, 
but  that  it  was  stricken  out  on  exception.  No  cross-assignments  hav- 
ing been  presented  in  the  record  calling  in  question  the  correctness  of 
this  ruling  of  the  court,  we  are  not  called  upon  to  say  whether  or  not 
the  trial  court  erred  in  so  doing.  They  were  not  forced  to  submit  to 
that  ruling  without  complaint;  but  having  done  so,  must  abide  the 
consequences. 

The  motion  is  overruled. 

Reversed  and  remanded. 


City  op  Fort  Worth  et  al.  v.  Corrib  M.  Williams. 

Decided  April   15,   1909. 

1. — ^Hegligenee — Charsre — ^Telephone  Guy  Wire. 

The  submission  of  the  issue  of  negligence  in  "constructing  and  maintaining*' 
a  guy  wire,  extending  from  a  telephone  pole  to  the  side- walk  in  which  it  was 
anchored,  so  obscured  from  vision  that  one  using  the  street  with  due  care  and 
in  ignorance  of  its  location,  fell  over  it  and  was  injured,  was  not  error,  though 
no  evidence  of  fault  in  its  construction  appeared  except  the  failure  to  add  a  box 
enclosing  it  or  other  device  to  make  its  presence  obvious. 

2. — flame. 

Leaving  constructive  work  incomplete  or  short  of  that  which  an  existing  duty 
requires  should  be  done,  may  be  regarded  as  a  fault  in  construction,  notwith- 
standing that  which  is  done  is  well  done. 

8. — Electric  Wires— Negligence— Proper  ConBtmction — ^Evidence. 

On  the  issue  of  negligence  in  bracing  a  telephone  pole  with  a  guy  wire 
extending  into  and  anchored  below  the  sidewalk,  so  as  to  present  a  dangerous 
obstruction  not  obvious  to  a  pedestrian,  no  error  appeared  in  excluding  evidence 
offered  by  defendant  that  anchoring  the  guy  wira  to  a  post  above  the  walk  would 
be  dangerous  if  the  guy  wire  was  not  fastened  above  the  reach  of  passers  by  or 
lumished  a  ground  connection  and  became  charged  with  electricity. 

Vol,  LV  Civil— 19. 
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4. — ^Briefs — ^Fropotitioni. 

Assignments  of  error  which  do  not  constitute  distinct  propositions  and 
are  not  followed  by  propositions  in  the  brief  do  not  require  consideration. 

5. — Electric  Wires — Vegligrenee — ^Heoessary  Danger. 

Persons  occupying  the  highway  with  electric  Wires  and  their  supports  are 
required  to  use  care  to  avoid  danger  and  injury  to  others;  their  liability  is  not 
limited  to  care  against  "unnecessary"  dangers.  See  charges  on  this  subject 
properly  giyen  and  refused. 

6. — ^Personal  Injury — ^Pleading. 

Allegations  by  plaintiff  that  "the  bones  of  her  ankle  were  fractured,  the 
muscles  and  ligaments  torn  and  strained,  and  her  left  ankle  badly  bruised," 
were  sufficient  to  admit  proof  that  she  had  suffered  a  fracture  of  the  lower 
fourth  of  the  fibula,  the  smaller  bone  of  the  leg,  with  outward  dislocation  of  the 
foot  at  the  ankle  joint,  known  in  surgery  as  a  "Pott's  fracture/'  no  bones  of 
the  ankle  being  broken. 

7. — ^Argnment  of  ConnseL 

Objectionable  remarks  by  counsel  in  argument  held  not  ground  for  reversal 
where  they  were  withdrawn  on  objection  and  the  jury  instructed  by  the  court  to 
disregard   them. 

6. — ^Damagei — ^Personal  Injury. 

Evidence  considered  and  held  to  sustain  a  recovery  of  $7,500  damages  for 
personal  injuries — ^fracture  of  the  leg  bone  and  dislocation  of  the  ankle. 

ON   MOTION  FOB  SEHEABINO. 

9.— Joint  Wrongdoen — ^Damages— Appoftionment — ^Verdiet — Judgment. 

A  city  and  a  telephone  company  being  jointly  sued  on  account  of  injuries 
to  a  pedestrian  by  falling  over  the  guy  wire  anchored  in  the  sidewalk  to  brace 
a  pole  supporting  electric  wires,  the  jury  returned  a  verdict  for  $1,500  against 
the  city  and  $6,000  against  the  Telephone  Company.  Held,  that  a  judgment 
thereon  for  $7,500  against  the  latter  company  was  unwarranted. 

10.r— Same— Case  Distinguished. 

San  Antonio  &  A.  P.  Ry.  Co.  ▼.  Bowles,  88  Texas,  634,  distinguished. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

A.  P.  Wozencraft,  Tfm.  D,  WiUam8,D,  A.  Frank  and  R.  M.  Row- 
land,  for  appellant.  Southwestern  T.  &  T.  Co. — ^The  court  erred  in 
rendering  judgment  against  this  defendant  for  an  amount  in  excess 
of  the  amount  awarded  against  this  defendant  by  the  verdict  of  the 
jury.  San  Antonio  &  A.  P.  Ry.  Co.  v,  Bowles,  32  S.  W.,  880,  30  S. 
W.,  727,  30  S.  W.,  89;  Ablowich  v.  Bank,  95  Texas,  429;  Letot  v. 
Peacock,  94  S.  W.,  1121. 

The  court  erred  in  suhmitting  to  the  jury  the  question  as  to  whether 
this  defendant  was  negligent  in  constructing  and  maintaining  its  guy 
wire  anchored  in  the  sidewalk,  as  there  was  no  evidence  showing  or 
tending  to  show  that  this  was  an  improper  or  negligent  method  of 
construction.  Foy  v.  Winston,  47  S.  E.,  466 ;  Canavan  v.  Oil  City,  38 
Atl.,  1096;  Mahoney  v.  Helena,  96  Fed.,  790;  Downey  v.  Boston, 
67  N.  E.,  638 ;  Young  v.  Yarmouth,  9  Gray  (Mass.)  386 ;  Homer  v. 
Philadelphia,  45  Atl.,  330;  Weinstein  v.  Terre  Haute,  46  N.  E.,  1004; 
Town  of  Spencer  v.  Andrew,  12  L.  B.  A,,  115^  and  note;  Qaudia  T« 
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Carthage,  12  K  Y.  Supp.,  796;  O'Bryan  v.  Amaterdam,  26  K  Y. 
Supp.,  1123;  DnBois  v.  Kingston,  65  Am.  Bep.,  804;  Harrigan  v. 
Brooklyn,  22  N.  Y.  Supp.,  39;  Gottsberger  v.  New  York,  29  N.  Y. 
Supp.,  692. 

If  appellant,  in  setting  up  and  maintaining  its  pole  and  guy  wire, 
used  ordinary  care  to  avoid  unnecessary  injury  and  danger  to  the 
public  traveling  along  the  sidewalk  at  such  place,  it  was  not*  liable  to 
plaintiff,  and  the  jury  should  have  been  so  instructed.  Same  authori- 
ties. Also:  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Johnson,  98  Texas,  76;  Ne- 
ville V.  Mitchell,  28  Texas  Civ.  App.,  89;  Missouri,  K.  &  T.  By.  Co.  v. 
McGlamory,  89  Texas,  636. 

The  injury  to  plaintiff's  leg  known  as  Pottos  fracture  was  an  injury 
not  pleaded  and  hence  the  jury  should  have  been  instructed  not  to 
consider  it.  Texas  State  Fair  v.  Marti,  30  Texas  Civ.  App.,  132; 
International  &  G.  N.  By.  Co.  v.  Thompson,  34  Texas  Civ.  App.,  67; 
Southern  Pac.  Co.  v.  Martin,  83  S.  W.,  635. 

Capps,  Cantey,  Hanger  &  Short,  for  appellee. — ^Where  the  jury  finds 
the  amount  of  plaintiff's  damages  and  that  both  of  two  defendants 
negligently  caused  the  injury,  an  attempt  to  apportion  the  damage  be- 
tween the  two  defendants  is  unauthorized,  and  should  be  disregarded 
by  the  court.  San  Antonio  &  A.  P.  By.  CSo.  v.  Bowles,  88  Texas,  640; 
Missouri,  K.  &  T.  By.  Co.  v.  Vance,  41  S  W.,  171;  San  Marcos  Elec- 
tric Light  &  Power  Co  v.  Compton,  107  S.  W.,  1161. 

HODGES,  Associate  Judge. — On  the  night  of  June  11,  1907,  the 
appellee  and  her  sister  were  traveling  along  on  the  north  side  of  Jack- 
son Street  in  the  City  of  Fort  Worth.  When  they  reached  a  point 
near  where  that  street  was  crossed  by  Monroe  Street  they  observed 
some  obstructions  on  and  near  the  sidewalk,  and  in  order  to  avoid 
them  started  to  cross  over  to  the  opposite  side  of  Jackson  Street  for 
the  purpose  of  pursuing  their  journey  on  westward.  Just  as  the 
appellee  was  stepping  from  the  sidewalk  to  the  paved  street  her  foot 
was  caught  in  the  guy-wire  of  the  appellant  telephone  company  an- 
chored in  the  edge  of  the  sidewalk  next  to  the  street.  This  caused  her 
to  fall  and  sustain  the  injuries  for  which  she  sued.  She  recovered  a 
judgment  against  the  appellant  telephone  company  and  the  city  of  Fort 
Worth  jointly  for  the  sum  of  $7,600.  The  jury  returned  the  fol- 
lowing verdict:  ^^e,  the  jury,  find  in  favor  of  the  plaintiffs  against 
the  defendant  City  of  Fort  Worth  in  the  sum  of  fifteen  hundred 
dollars.  We  further  find  in  favor  of  the  plaintiffs  against  the  de- 
fendant Southwestern  Telegraph  &  Telephone  Company  in  the  sum 
of  six  thousand  dollars.  We  further  find  against  the  city's  plea  over 
against  the  Southwestern  Telegraph  &  Telephone  Company,  and  in 
favor  of  defendant  Texas  Construction  Company  composed  of  H.  P. 
Beiter  and  F.  V.  Crandall.''  Upon  that  verdict  the  court  rendered 
a  judgment  against  the  telephone  company  and  the  City  of  Fort  Worth 
jointly  for  the  sum  of  $7,600.  The  appellant  telephone  company 
alone  has  filed  briefs  in  this  court,  and  it  alone  will  be  referred  to  in 
this  opinion  when  the  term  "appellant^*  is  used. 

Tb6  first  and  second  assignments  of  error  relate  to  the  action  of  the 
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court  in  entering  judgment  against  the  appellant  for  the  full  sum 
found  against  both^  and  in  excess  of  the  amount  awarded  against  it 
alone  by  the  jury.  If  the  appellant  and  the  city  were  both  liable  in 
this  case  for  any  damages^  it  was  by  reason  of  being  jointly  and  sev- 
erally responsible  for  the  negligence  causing  the  injuries  sustained  by 
the  appellee.  Each  of  them  was  responsible  for  all  of  the  consequences 
resulting  from  the  accident,  or  none;  and  the  jury  had  no  authority  to 
undertake  to  apportion  the  damages  which  the  appellee  was  entitled  to 
recover.  There  were  two  issues  here  involved  upon  which  the  jury 
was  required  to  pass:  (1)  Was  the  appellant,  or  the  parties  defendant, 
guilty  of  negligence  proximately  causing  the  injuries?  (2)  If  so, 
what  were  appellee's  damages?  If  the  verdict  sufficiently  answered 
these  two  questions,  then  it  became  the  duty  of  the  court  to  render 
a  judgment  pronouncing  the  legal  consequences  of  such  finding.  A 
finding  in  favor  of  appellee  against  the  appellant  for  any  sum  was  a 
finding  in  her  favor  on  the  issue  of  negligence,  and  the  aggregate 
sum  awarded  against  both  defendants  in  the  case  was  an  assessment 
of  the  amount  of  her  damages.  The  effort  of  the  jury  to  divide  the 
amount  and  fix  that  which  each  of  the  wrong-doers  should  pay  should 
be  treated  as  surplusage.  Appellant  refers  to  the  case  of  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Bowles,  30  S.  W.,  89,  88  Texas,  643.  In  that  case 
judgment  was  sought  against  two  defendants  for  a  joint  wrong.  The 
jury  rendered  a  verdict  against  both  for  ten  thousand  dollars,  and 
then  undertook  to  separate  the  liability  of  each  and  award  a  recovery 
against  each  severally  for  five  thousand  dollars.  The  trial  court  dis- 
regarded the  apportionment  made  by  the  jury,  and  rendered  a  judg- 
ment against  the  defendants  jointly  for  the  sum  of  ten  thousand  dol- 
lars. On  appeal  the  Court  of  Civil  Appeals  reformed  this  judgment 
and  entered  one  according  to  the  language  of  the  verdict — five  thousand 
dollars  against  each  of  the  defendants.  In  reviewing  this  decision 
the  Supreme  Court  held  that  the  trial  court  correctly  entered  a  judg- 
ment against  the  defendants  jointly  for  the  full  amount  of  the  damages 
found.  Attention  is  also  called  by  the  appellant  to  the  case  of  Ablo- 
wich  V.  Greenville  Nat.  Bank,  95  Texas,,  429,  67  S.  W.,  79.  In  that 
case  the  questions  submitted  to  the  jury  involved  the  finding  of 
whether  or  not  there  was  a  lien  upon  certain  property.  The  jury 
having  found  in  favor  of  the  plaintiff's  demand  but  failing  to  find 
whether  or  not  there  was  a  lien,  the  court  entered  up  a  judgment 
foreclosing  the  lien,  upon  the  ground  that  the  testimony  being  uncon- 
tradicted the  existence  of  the  lien  could  be  assumed  as  a  judicial  con- 
sequence of  the  finding  in  favor  of  the  debt.  This  judgment  was 
reversed  by  the  Supreme  Court,  and  it  was  held  that  the  judgment 
must,  in  all  cases  where  the  issues  are  submitted  to  the  jury,  be  based 
upon  the  facts  found  by  the  jur}%  and  no  other.  The  jury  having 
failed  to  find  whether  or  not  there  was  a  lien,  the  court  could  not 
refer  to  the  evidence  for  the  purpose  of  supplying  something  which 
the  jury  had  not  found.  We  think  those  cases  are  not  in  conflict  with 
the  conclusions  which  we  have  reached  in  this.  In  fact,  the  Bowles  case 
may  be  regarded  to  some  extent  as  authority  for  our  conclusion.  The 
court  properly  rendered  judgment  against  the  defendants  jointly  for 
the  full  amount  of  the  damages  which  the  jury  found  appellee  was 


1909.]  City  of  Ft.  Worth  v.  Williams.  293 

entitled  to  recover.     San  Marcos  Elec.  L.  &  P.  Co.  v.  Compton,  48 
Texas  Civ.  App.,  686. 

It  is  claimed  that  the  court  erred  in  the  following  portion  of  his 
charge:  **If  you  find  from  the  evidence  that  on  the  occasion  in  con- 
troversy there  were  obstructions  on  the  sidewalk  near  the  place  of 
the  accident  in  question,  and  that  by  reason  thereof,  plaintiff,  Mrs. 
Allen,  attempted  to  step  from  the  sidewalk  to  the  street,  and  that  in 
doing  so  her  foot  was  caught  on  the  guy  wire,  without  any  previous 
knowledge  on  her  part  of  its  presence,  and  that  thereby  she  was 
caused  to  fall  and  sustain  injuries;  and  if  you  further  believe  from 
the  evidence  that  on  the  occasion  of  said  accident  said  guy  wire  was 
not  reasonably  visible  to  a  pedestrian,  in  the  exercise  of  ordinary  care 
for  his  personal  safety,  and  if  you  further  find  from  all  the  facts  and 
circumstances  in  evidence,  that  the  defendant.  Southwestern  Tele- 
graph &  Telephone  Company,  was  guilty  of  negligence  in  construct- 
ing and  maintaining  said  guy  wire,  anchored  in  the  sidewalk,  and  so 
obscured  from  vision,  if  so  obscured;"  etc.  The  specific  error  charged 
consists  in  submitting  the  issue  as  to  whether  appellant  was  negligent 
in  constructing  and  maintaining  its  guy  wire  anchored,  as  it  was  in  the 
sidewalk,  because  of  an  absence  of  any  evidence  tending  to  show  that  this 
was  a  negligent  or  improper  method  of  construction,  and  because  the  issue 
should  have  been  restricted  to  the  question  of  whether  or  not  the 
wire  should  have  been  guarded,  or  protected,  or  made  more  open  to 
observation.  The  telephone  pole  to  which  this  wire  was  attached  stood 
on  the  north  line  of  Jackson  Street  near  its  intersection  with  the  east 
line  of  Monroe  Street.  The  wire  was  attached  to  the  telephone  pole 
near  the  top,  thirty-two  feet  and  six  inches  above  the  level  of  the  side- 
walk, and  ran  downward  and  eastward  at  an  angle,  reaching  the 
ground  twenty-eight  feet  from  the  bottom  of  the  pole,  and  entered  the 
cement  sidewalk  six  inch*es  from  the  curb.  This  anchor  was  intended 
to  hold  the  pole  in  a  perpendicular  position  and  to  resist  the  strain 
produced  by  the  telephone  or  message  wires.  It  consisted  of  a  wire 
five-sixteenths  of  an  inch  in  diameter,  and  of  an  anchor-stop  one 
inch  in  diameter.  The  width  of  the  sidewalk  on  the  north  side  of 
Jackson  street  was  about  eight  or  ten  feet.  The  anchor  to  which  the 
guy-wire  was  fastened  extended  into  the  earth  about  six  feet,  where  it 
was  attached  to  a  creosoted  block  of  wood  called  a  **dead  man.".  It 
appears  that  Monroe  Street  was  at  the  time  being  repaired,  and  the 
contractors  had  piled  some  obstructions  across  the  sidewalk  of  Jack- 
son Street  near  its  intersection  with  Monroe,  and  by  reason  of  those 
obstructions  the  ground  where  this  guy-wire  was  anchored  was  some- 
what obscured.  The  telephone  pole  was  a  part  of  the  telephone  sys- 
tem, and  was  needed  and  used  by  appellant  for  the  purpose  of 
carrying  its  telephone  wires.  The  city  was  also  making  use  of  this 
pole  for  carrying  some  of  its  wires.  The  testimony  showed  that 
this  method  of  anchoring  guy-wires  supporting  telephone  poles  in 
this  manner  was  the  one  commonly  adopted  in  the  City  of  Port 
Worth.  One  of  the  witnesses,  who  appeared  as  an  expert  in  the 
case,  testified  that  an  anchor-post,  or  short  pole  sunk  in  the  ground, 
and  the  guy-wire  attached  to  it,  was  sometimes  used  instead  of  the 
vire  itself  being  anchored  in  the  sidewalk.    He  could  not  call  to  mind 
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any  place  in  the  City  of  Fort  Worth  where  an  anchor-post  was 
used  except  one  near  City  Hall.  The  use  of  an  anchor-post  is  not 
now  as  usual  or  common  a  construction  as  heretofore.  He  further 
stated  that  an  anchor-post  could  be  more  easily  seen  at  night  than 
a  guy-wire>  and  there  would  be  less  danger  of  a  pedestrian's  run- 
ning into  it,  but  that  it  would  not  stand  the  strain  if  set  in  a  per- 
pendicular position  and  would  have  to  be  set  at  an  angle  of  about 
forty-five  degrees;  that  such  a  post  will  deteriorate  faster  than  iron, 
and  not  last  so  long.  He  also  stated  that  guy-wires  are  sometimes 
boxed  up  with  boards  so  as  to  make  them  more  conspicuous.  Another 
witness  testified  that  the  proper  method  of  anchoring  guy-wires 
to  the  ground  or  pavement  "was  a  little  bit  broad."  There  are 
various  means  and  ways  used  and  considered  proper;  that  this  was 
one  of  the  ways  that  is  used  and  considered  proper;  it  was  used 
largely  by  almost  every  company  of  which  he  had  any  knowledge, 
and  was  a  common  method  of  construction  adopted  in  Fort  Worth 
by  telephone  and  telegraph  companies.  He  further  stated  that  it  was 
a  fact  that  guy-wires  constructed  like  this  are  frequently  encased 
in  boxes.  The  purpose  of  the  boxes  is  to  make  them  more  con- 
spicuous to  keep  people  from  walking  into  them.  There  was  no 
box  around  this  wire.  We  do  not  think  the  charge  is  subject  to 
the  criticism  urged.  The  language  so  connected  the  acts  of  con- 
structing, maintaining  and  leaving  the  wire  "so  obscured  from  vision'' 
as  to  present  them  to  the  jury  conjunctively  as  one  transaction,  and 
the  one  which  must  be  found  to  be  negligently  done  to  authorize 
a  recovery.  But  leaving  constructive  work  incomplete  or  short  of 
that  which  an  existing  duty  requires  should  be  done,  may  be  re- 
garded as  a  fault  in  construction,  notwithstanding  that  which .  is 
done  is  well  done.  If  the  jury  concluded  that  the  wire  should  have 
been  encased  in  a  wooden  box  to  make  it  visible  on  dark  nights, 
they  might  call  this  omission  incomplete  construction.  There  was 
no  error  in  the  charge  as  given. 

The  fifth  assignment  complains  of  the  action  of  the  court  in 
sustaining  the  objections  of  the  appellee  to  certain  testimony  sought 
to  be  obtained  from  the  witness  Crabtree.  Crabtree  had  testified 
that  for  the  past  four  or  five  years  he  had  been  city  electrician  for 
the  City  of  Fort  Worth  and  had  been  with  the  city  in  some  capacity 
for  eighteen  years  or  over.  On  cross-examination  the  witness  was 
shown  a  photograph  which,  from  his  remarks,  we  assume  was  that 
of  a  guy-wire  anchored  to  a  post,  and  had  testified  that  the  guy-wire 
shown  thereon  was  fastened  around  the  top  of  the  post.  He  was 
then  asked:  "Now,  as  it  stands  there  if  that  guy- wire  became 
charged  with  electricity  and  any  one  put  a  hand  on  it  standing  upon 
the  ground,  what  would  be  the  effect?"  This  was  objected  to  by 
the  City  of  Fort  Worth  as  immaterial,  and  the  objection  was  sus- 
tained. We  gather  from  the  bill  of  exception  that  the  purpose  of 
the  question  was  to  show  by  this  witness  that  a  wire  anchored  in 
that  manner  would  be  dangerous  should  the  wires  of  the  telephone 
company  from  any  cause  become  charged  with  a  heavy  current  of 
electricity.  We  fail  to  see  how  this  could  be  material  in  this  case. 
Should  a  dangerous  situation  be  created  by  anchoring  the  wire  to 
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a  post,  there  is  no  reason  why  the  post  might  not  be  extended  above 
ordinary  reach,  or  that  a  metallic  ground-connection  might  not  be 
made.  The  bill  does  not  show  that  this  testimony  was  in  rebuttal 
of  anything  offered  by  the  opposing  parties.  The  appellant's  fifth, 
sixth,  seventh,  eighth  and  ninth  assignments  are  overruled.  Several 
of  them  are  not  propositions  within  themselves  and  are  not  followed 
by  any  propositions  as  required  by  the  rules. 

The  tenth  assignment  complains  of  the  refusal  of  the  court  to 
give  the  following  special  charge:  *lf  you  believe  from  the  evidence 
that  the  defendant  Southwestern  Telegraph  &  Telephone  Company  in 
setting  up  and  maintaining  its  pole  and  guy-wire  at  the  place  where 
plaintiff  claims  to  have  been  injured,  used  ordinary  care  to  avoid 
imnecessary  injury  and  danger  to  the  public  traveling  along  the  side- 
walk at  such  place,  then  you  will  return  a  verdict  in  favor  of  the 
said  defendant  telephone  company.'*  It  will  be  observed  that  this 
charge  is  based  upon  the  proposition  that  it  is  only  unnecessary  injury 
and  danger  which  it  becomes  the  duty  of  the  telephone  company  to 
avoid  in  the  construction  and  maintenance  of  its  wire.  This  charge 
does  not  properly  measure  the  rights  which  a  corporation  such  as 
the  appellant  in  this  case,  may  acquire  in  using  a  public  highway. 
To  say  that  they  have  a  right  to  create  dangers  and  inflict  injuries 
regardless  of  the  prudence  that  may  be  used  by  others,  if  it  becomes 
necessary,  is  unwarranted.  In  the  following  charge  the  court  cor- 
rectly defined  appellant's  rights:  "Under  the  law,  the  defendant 
Southwestern  Telegraph  &  Telephone  Company  had  the  right  to 
construct  and  maintain  such  guy-wires  as  were  reasonably  necessary 
to  support  its  telephone  poles,  provided  that  in  doing  so,  it  exercised 
ordinary  care  for  the  safety  of  pedestrians  in  said  city;  and  if  from 
all  the  facts  and  circumstances  in  evidence,  you  find  that  said  com- 
pany was  not  guilty  of  negligence  in  constructing  and  maintaining 
the  particular  guy-wire  in  controversy,  anchored  as  you  believe  the 
same  was  anchored,  with  such  facilities  as  you  find  pedestrians  had, 
if  any,  of  knowing  its  location,  then  you  will  return  a  verdict  in 
favor  of  the  said  Southwestern  Telegraph  &  Telephone  Company." 
Brush  Electric  Light  Co.  v.  Lefevre,  93  Texas,  604,  55  S.  W.,  396. 
Smith  V.  Clay,  67  S.  W.,  74. 

The  testimony  of  one  of  the  physicians  was  that  the  principal 
injuries  sustained  by  the  appellee  consisted  of  what  is  called  a  "Pott's 
fracture" — that  is  a  fracture  of  the  lower  fourth  of  the  fibula,  the 
smaller  bone  of  the  limb,  with  an  outward  dislocation  of  the  foot. 
By  a  special  charge,  and  also  by  objection  to  the  introduction  of 
certain  testimony,  appellant  sought  to  exclude  from  the  considera- 
tion of  the  jury  this  injury  in  estimating  the  appellee's  damages, 
upon  the  ground  that  this  fracture  had  not  been  alleged  in  the 
petition.  The  allegations  of  the  appellee  in  her  petition  as  to  those 
injuries  are  as  follows:  "And  by  reason  of  the  fall  the  bones  of 
her  ankle  were  fractured,  the  muscles  and  ligaments  torn  and  strained, 
and  her  left  ankle  was  badly  bruised,"  etc.  Dr.  Creagin,  whose  tes- 
timony was  that  objected  to,  testified  as  follows:  "I  remember  being 
called  on  the  11th  of  June  last  to  attend  Mrs.  Williams.  I  got  there 
sometime  in  the  evening.    I  found  she  had  a  Pott's  fracture  of  the 
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left  leg,  or  left  ankle.  When  I  got  there  that  night  her  ankle  was 
BwoUen,  puflfed  up,  sore  and  tender."  On  cross-examination  he  said: 
*^t  was  a  Pott's  fracture — named  after  the  man — ^that  is,  a  fracture 
of  the  lower  fourth  of  the  fibula,  the  smaller  bone  of  the  limb,  with 
an  outward  dislocation  of  the  foot.  It  is  not  a  fracture  of  the  ankle 
bone;  it  is  a  fracture  of  the  bone  of  the  leg  above  the  ankle;  it  is 
a  dislocation  of  the  ankle,  too— dislocation  of  the  ankle  accompanying 
it,  but  the  ankle  bones  were  not  broken.*'  On  re-direct  examina- 
tion he  stated:  'In  Pott's  fracture  there  has  to  be  ruptured  liga- 
ments so  the  bone  can  break  or  give  way,  and  an  outward  dislocation 
of  the  foot.  The  ankle  has  always  got  to  leave  its  position,  and  the 
foot  goes  outward  and  the  bones  inward;  consequently  there  has  got 
to  be  a  rupture  of  one  of  the  large  ligaments  that  hold  the  ankle 
joint;  the  ligaments  that  hold  the  ankle  joint  must  be  torn  loose. 
There  could  be  a  more  painful  fracture  than  that.  This  is  con- 
sidered one  of  the  worst  injuries  to  the  ankle."  We  think  the 
allegations  in  the  petition  were  sufficiently  comprehensive  to  include 
the  injury  described  in  the  testimony. 

By  the  thirteenth  and  fourteenth  assignments  of  error  objection 
is  made  to  certain  remarks  by  the  attorneys  for  the  City  of  Fort 
Worth  and  the  appellee.  As  to  the  remarks  made  by  the  attorney 
for  the  city,  it  is  sufficient  to  say  that  these  were  withdrawn  by  the 
attorney  upon  objection  being  made,  and  the  court  also  instructed 
the  jury  to  disregard  them.  We  do  not  thmk  they  were  of  such 
an  inflammatory  character  that  the  error,  if  any,  in  making  them 
could  not  be  cured  by  the  proceeding  adopted.  The  remarks  of 
counsel  for  the  appellee  are  not  such,  we  think,  as  should  reverse 
this  case.  They  consisted  mainly  of  replies  to  the  remarks  made 
by  the  attorney  for  the  appellant  and  conclusions  -  and  comments, 
and  were  not  such  as  to  mislead  the  jury  concerning  the  testimony 
or  to  inflame  their  prejudices  against  the  appellant  for  any  reason. 

The  remaining  assignment  of  error  complains  of  the  verdict  as 
being  excessive.  Mrs.  Walton,  plaintiff's  sister,  testified  that  she 
felt  of  plaintiff's  ankle  immediately  after  the  injury  was  received, 
and  the  bones  were  sticking  out;  that  when  they  got  her  home  it 
was  perfectly  black;  that  for  a  few  minutes  after  she  first  fell  she 
was  unconscious;  that  for  fully  six  weeks  plaintiff  scarcely  slept  at 
all  at  night,  never  sleeping  more  than  fifteen  minutes  at  a  time; 
that  she  was  never  able  to  go  back  to  work  after  she  was  hurt,  and 
that  at  the  time  of  the  trial  she  experienced  great  difficulty  in  going 
up  and  down  stairs;  that  she  could  not  stand  on  that  foot  at  all 
without  her  shoes;  that  when  the  weather  changes  the  pain  is  ex- 
cruciating in  that  ankle;  that  she  could  not  wear  the  same  shoes 
she  had  been  accustomed  to;  that  she  can  not  wear  a  low-quarter 
shoe — ^that  she  must  wear  a  shoe  laced  up  around  the  ankle,  and 
has  to  have  the  heel  lowered;  that  the  circulation  of  this  limb  seemed 
to  stop  almost  entirely,  and  until  now  (at  the  time  of  the  trial)  she 
has  to  use  hot  water  bags  always  in  order  to  let  her  get  to  sleep. 
Dr.  Creagin  testified:  "This  is  considered  one  of  the  worst  injuries 
of  the  ankle.  I  don't  know  what  percent  of  them  ever  get  stout 
again."     The  plaintiff  testified:     "They  ^ave  me  something  for  my 
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limb — I   was   suffering   such   intense   pain   from   it;   it   was   swollen 

from  the  toes  to  the  hip; every  time  I  had  to  turn,  if  I  moved 

my  arm,  I  was  sore  all  over  from  the  jar,  and  then  next  morning 
the  doctor  came  to  see  how  I  was,  and  I  asked  him  for  medicine — 
the  fall  had  given  me  such  a  shock,  my  nerves  were  all  shattered, 
and  I  also  asked  for  medicine  for  my  kidneys,  and  he  gave  me 
medicine  for  them;  I  had  never  had  trouble  with  them  before,^^ 
etc.  She  again  testified:  "I  suffered  the  whole  time  and  have  never 
gotten  over  the  suffering.  Whenever  it  is  damp  or  cold  my  limb 
hurts   me.     The   ankle  swells  and   I   have   to  wear   my  shoe  laced 

up  tight  to  brace  the  ankle;    the  ankle  has  never  recovered 

its  usual  strength;  it  pains  me  whenever  I  walk  very  much — 

swells;  I  suffered  at  the  time  I  married;  I  have  never  ceased 

suffering  from  it.  Hot  water  bags  were  used  for  relief  of  my  left 
limb  and  also  my  left  kidney.  In  reference  to  the  kidney,  1  suffered 
a  great  deal.  I  feel  a  soreness  there  and  I  have  to  drink  mineral 
water  to  make  them  act  all  the  time.  I  am  not  free  since  I  was  hurt 
of  having  to  drink  mineral  water,  and  at  first  I  had  a  great  deal 
of  trouble  in  making  them  act.  The  doctor  had  to  give  me  some- 
thing to  act  on  them,  and  since  then  if  I  cease  drinking  mineral 
well  water  I  have  trouble  so  that  I  have  to  have  something  like  that 
to  make  them  act.     I  suffer  a  great  deal  of  pain  from  it.     I  never 

had  kidney  trouble  before  this  injury;    from  the  time  I  was 

injured  until  the  time  I  was  married  I  did  not  do  any  labor  of  any 
kind — was  not  able  to.  I  was  not  able  after  I  married  to  perform 
the  usual  and  ordinary  labor  connected  with  household  duties.^' 
Galveston  H.  &  S.  A.  By.  Co.  v.  Stevens,  94  S.  W.,  395;  Missouri 
Pac.  By.  Co.  v.  Lehmberg,  75  Texas,  67;  Gulf,  C.  &  S.  F.  By.  Co. 
v.  Pendery,  87  Texas,  556;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Henefy 
(115  S.  W.,  57),  decided  at  this  term  by  the  Court  of  Civil  Appeals, 
Fourth  District.  In  view  of  this  and  other  evidence  concerning  the 
extent  of  the  injury  and  suffering,  we  can  not  say  that  the  verdict 
was  excessive.    The  judgment  is  affirmed. 

ON  MOTION  FOB  BEHEABING. 

Upon  further  consideration  we  have  reached  the  conclusion  that 
we  were  in  error  in  overruling  the  appellant  telephone  company's 
assignment  complaining  of  the  action  of  the  trial  court  in  entering 
judgment  against  it  for  the  full  sum  of  $7,500.00  upon  the  verdict 
returned.  The  verdict  in  this  case  is  distinguishable  from  that  ren- 
dered in  the  Bowles  case  referred  to  in  the  original  opinion.  There 
the  jury  made  a  general  finding  in  favor  of  the  plaintiff  for  the 
sum  of  $10,000.00,  and  then  undertook  to  apportion  it  between  the 
defendants.  Here  they  only  find  specifically  against  each  of  the 
defendants  for  a  designated  sum.  If  we  reject  as  surplusage  that 
portion  of  the  verdict  in  this  case  which  apportions  the  damages 
among  the  defendants,  we  shall  have  nothing  left  upon  which  to 
predicate  a  judgment  in  favor  of  the  plaintiff  for  any  sum.  In 
cases  where  verdicts  such  as  this  have  been  returned  the  authorities 
fire  opposed  to  th^  rul^  of  rendering  judgment  against  the  defendants 
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jointly  for  the  aggregate  sum.  Where  the  jury  simply  assesses  the 
damages  for  a  specific  sum  against  each  of  two  or  more  defendants, 
there  are  two  methods  of  curing  the  irregularity.  According  to 
one  line  of  cases,  the  plaintiff  may  elect  his  best  damages  and  have 
judgment  entered  for  that  amount  against  all  of  the  defendants 
found  guilty  jointly.  According  to  another,  he  may  select  which 
of  the  defendants  be  will  take  judgment  against  for  the  sum  assessed 
against  him.  Fort  Worth,  T.  &  0.  Ey.  Co.  v.  Enos,  39  S.  W.  1905. 
See  also  cases  cited  in  notes  to  N.  B.  &  K  Co.  v.  Trawick,  10  L.  B. 
A.  (new  series)  193,  where  the  authorities  upon  this  subject  are 
collated.  The  City  of  Port  Worth,  against  whom  the  trial  court 
rendered  judgment  jointly  with  the  appellant  telephone  company  for 
the  aggregate  amount,  makes  no  complaint  and  has  prosecuted  no 
appeal.  The  error  as  to  the  telephone  company  can  be  cured  by 
a  remittitur,  without  reversing  and  remanding  the  case.  We  have 
carefully  considered  the  arguments  advanced  in  the  motion  for  a 
rehearing  as  to  the  remaining  assignments  of  error  passed  upon  in 
the  original  opinion,  and  find  no  reason  for  altering  the  decision 
formerly  made  as  to  them.  But  for  the  error  indicated  the  judg- 
ment of  the  District  Court  will  be  reversed  and  the  cause  remanded, 
unless  the  appellee  shall  within  twenty  days  from  this  date  file  in 
this  court  a  remittitur  of  $1,500.00  of  the  amount  adjudged  in 
her  favor  by  the  trial  court.  In  case  this  is  done  the  judgment 
will  be  aflSrmed.  It  is  further  ordered  that  the  appellee  pay  all 
costs  of  this  appeal. 

Affirmed  on  remittitur. 


C.  F.  Long  et  al.  v.  Consumebs  Light  &  Heating  Company. 

Decided  April  17,  1909. 

Charge— Omission  of  Xtsuet— Error. 

When,  in  a  suit  for  damages  for  breach  of  a  contract,  the  defendant  plead 
and  introduced  evidence  tending  to  show  that  the  plaintiff  had  itself  breached 
the  contract  in  several  respects,  it  was  reversible  error,  because  upon  the  weight 
of  the  evidence,  for  the  court  to  ignore  or  eliminate  some  of  the  defenses  so  plead 
and  proved  bv  the  defendant,  and  to  authorize  a  verdict  for  the  plaintiff  if 
the  jury  found  against  the  defendant  on  one  or  two  of  said  defenses. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

Bryan  dc  Spoonts,  for  appellants. 

Capps,  Cantey,  Hanger  £  Short,  for  appellee. 

CONNER,  Chief  Justice. — ^The  following  statement  made  by 
appellants  is  accepted  by  appellee  as  substantially  correct  and  will 
be  adopted,  viz.:  "This  suit  was  instituted  in  the  District  Court 
of  Tarrant   County,   Texas,  by  appellee   against  appellants,   alleging 
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that  on  November  5,  1906,  appellee's  assignor,  the  Traders  Invest- 
ment Company,  contracted  with  appellants  to  furnish  electric  current 
and  steam  heat  for  the  Delaware  Hotel,  owned  by  appellants,  for 
one  year,  and  appellants  agreed  to  pay  therefor  $300  per  month 
for  said  year;  that  thereafter  on  May  1,  1907,  appellants  authorized 
appellee  to  connect  its  electric  lines  with  a  certain  sign  and  motor 
at  said  hotel  and  appellants  agreed  to  pay  therefor  in  addition  to 
$300  per  month,  the  sum  of  $22  per  month  during  the  balance  of 
said  contract;  that  thereafter,  on  July  1st,  appellants  breached  the 
contract;  that  at  the  time  of  the  breach  appellants  were  indebted 
to  the  appellee  in  the  sum  of  $644  for  services  rendered  theretofore; 
that  appellee  was  ready  and  willing  to  carry  on  said  contract,  but 
was  not  allowed  to  by  appellants.  Appellee  further  alleged  that  it 
would  have  made  $150  per  month'  during  the  balance  of  said  con- 
tract but  for  appellants'  breach;  that  in  addition  appellee  alleged 
that  it  re-wired  the  said  hotel  building  at  an  expense  of  $70  which 
appellants  refused  to  pay,  and  prayed  for  judgment  in  the  sum  of 
$1,314. 

*'0n  May  25,  1908,  appellants  filed  their  first  amended  original 
answer,  which  consisted  of  special  exceptions,  general  demurrer  and 
general  denial  and,  specially,  that  they  had  not  breached  the  con- 
tract, but  that  appellee  had  breached  the  same  by  failing  to  furnish, 
according  to  the  terms  of  said  contract,  hot  and  cold  water  for  the 
hotel  barber  shop,  bathrooms,  toilets,  and  for  -use  of  the  bar-room, 
by  reason  of  which  appellants  sustained  loss  and  damage  by  failing 
to  have  such  water,  in  the  sum  of  $744,  on  account  of  being  com- 
pelled to  reduce  the  price  of  the  rent  on  said  rooms.  Further,  that 
by  reason  of  such  breach  on  the  part  of  appellee  they  were  compelled 
to  establish  a  hot  water  apparatus  to  carry  on  their  business  at  an 
expense  of  $552,  for  which  they  prayed  for  judgment  against  ap- 
pellee. Appellants  further  averred  that  the  lighting  furnished  was 
very  inferior  and  almost  worthless  by  reason  of  which  they  were 
damaged  in  the  sum  of  $500,  for  which  they  asked  judgment  against 
appellee.  Appellants  further  specially  pleaded  that  according  to  the 
contract  appellee  was  to  furnish  an  engineer  or  electrician  to  keep 
the  lights  in  first-class  condition,  which  they  failed  to  do,  damaging 
them  in  the  sum  of  $350  which  appellants  plead  over  against  appellee 
and  asking  for  judgment,  and  further  for  failure  of  consideration. 

"Appellee  replied  by  supplemental  petition,  containing  general  and 
special  exceptions,  general  denial  and,  specially,  that  there  was  no 
consideration  for  any  agreement  on  its  part  to  furnish  hot  and  cold 
water  or  to  furnish  an  engineer  or  electrician.  The  trial  was  had 
before  a  jury  on  May  28,  1908,  resulting  in  a  verdict  and  judgment 
against  appellants  in  the  sum  of  $744,  $100  of  which  was  for  the 
reasonable  profit  to  appellee  during  the  remainder  of  said  contract. 
Thereafter  motion  for  new  trial  was  filed  and  by  the  court  overruled, 
to  which  appellants  duly  excepted  in  open  court  and  gave  notice  of 
appeal.  Statement  of  facts  and  appeal  bond  was  properly  approved 
and  filed  and  assignment  of  errors  was  filed  in  the  trial  court,  and 
the  case  is  now  properly  before  this  court  on  the  assignment  of 
errors  for  determination.^^ 


300  Texas  Civil  Appeals  Eeports,  Vol.  65.  [April, 

We  think  the  judgment  must  be  reversed  because  the  court  gave 
in  charge  to  the  jury,  at  appellee^s  request,  the  following  special 
instruction  to  which  error  is  assigned,  to  wit:  "If  you  believe  from 
the  evidence  in  this  case  that  R.  C.  Armstrong,  Jr.,  representing  the 
Traders  Investment  Co.,  and  M.  D.  Watson,  representing  Watson  and 
Long,  made  a  verbal  contract  aBbut  Nov.  1,  1905,  by  the  terms  of 
which  tlie  said  Traders  Investment  Co.  was  not  to  furnish  steam 
heat  for  the  purpose  of  heating  the  hotel  operated  by  the  defendants 
after  the  Ist  day  of  April,  and  was  not  to  furnish  an  electric  engineer, 
then  you  will  find  for  the  plaintiff,  and  assess  the  damages  as  charged 
in  the  court^s  charge  hereinbefore  submitted  to  you.'* 

This  charge  clearly  eliminated,  as  appellants  insist,  the  issue  made 
by  both  the  pleading  and  evidence  relating  to  the  agreement  to 
furnish  appellants  hot  water  for  use  in  the  various  rooms  of  their 
hotel.  It  assumed  that  if  the  jury  adopted  appellee's  contention  in 
the  particulars  pointed  out,  appellee  was  entitled  to  recover,  regard- 
less of  appellants'  plea  and  evidence  to  the  effect  that  appellee  had 
violated  the  contract  on  its  part  to  furnish  hot  water  for  baths,  etc. 
To  this  extent  the  charge  was  on  the  weight  of  the  evidence  and 
erroneous. 

We  find  no  error  in  the  action  of  the  court  in  excluding  testimony, 
as  complained  of  in  appellants'  second  assignment,  but  for  the  error 
in  giving  the  special  instruction  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

DUNKLIN,  Associate  Justice^  disqualified  and  not  sitting. 


UNKN0V7N  Owner  v.  State  of  Texas. 

Decided  April  17,  1909. 

1.1— Tax  Suit — Citation. 

The  delinquent  tax  law  of  1897  prescribed  the  form  of  citation  in  suits  by 
the  State  against  unknown  owners  for  delinquent  taxes,  and  in  such  special 
proceeding  it  is  sufficient  to  follow  the  form  prescribed;  it  is  not  required,  there- 
fore, that  such  citation  should  state  the  file  number  of  the  suit,  as  provided  by 
art.  1214,  Rev.  Stats.,  nor  include  a  statement  of  the  amount  of  costs,  as  given 
in  the  petition. 

2, — Same — ^Pleading. 

In  a  suit  against  an  unknown  owner  for  delinquent  taxes,  pleading  considered, 
and  held  not  subject  to  exception  on  the  ground  that  it  was  not  alleged  that 
the  tax  collector  had  performed  the  duties  prescribed  by  the  Act  of  1906. 

8. — ^Appeal — ^Assignment  of  Error. 

A  single  assignment  of  error  to  the  trial  court's  action  in  overruling  six 
special  exceptions  embracing  different  questions,  is  too  general  to  require  con- 
sideration. 

4. — Same — ^Bill  of  EzceptlonB. 

An  assignment  of  error  based  upon  the  refusal  of  the  trial  court  to  hear 
evidence  in  support  of  appellant's  motion  to  tax  costs,  will  not  be  considered 
when  the  bill  of  exceptions  to  the  action  of  the  court  fails  to  set  out  the 
evidence  offered  and  excluded. 
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Appeal  from  the  District  Court  of  Martin  County.  Tried  below 
before  Hon.  Jas.  L.  Shepherd. 

B.  N.  Qrisham  and  J.  B.  Howard,  for  appellant. 

No  brief  for  appellee. 

CONNER,  Chief  Justice.— This  suit  was  brought  by  the  State  of 
Texas,  acting  through  its  county  attorney,  against  the  alleged  "un- 
known owne?'  of  lot  six  in  block  five  in  the  town  of  Stanton,  Martin 
County,  for  the  sum  of  ten  dollars  and  ninety-nine  cents  taxes  and 
the  further  sum  of  twenty-six  dollars  and  fifty  cents  penalty,  interest 
and  costs.  The  trial,  which  was  before  the  court  without  a  jury, 
resulted  in  a  judgment  in  favor  of  the  State  with  foreclosure  of  tax 
lien  and  order  of  sale  as  prayed  for. 

The  objections  urged  to  the  citation  in  the  first  assignment  are 
not  maintainable.  This  was  a  special  proceeding  under  the  delin- 
quent tax  law  of  1897,  which  prescribed  the  form  of  citation  to  be 
issued  in  cases  of  this  character,  and  the  citation  in  the  record  sub- 
stantially conforms  therewith.  See  section  15,  Laws  of  1897,  page 
132;  State  v.  Unknown  Owner,  47  Texas  Civ.  App.,  188.  It  is  not 
required  therefore  that  the  citation  should  have  stated  the  file  number 
of  the  suit,  as  provided  by  article  1214  of  the  Be  vised  Statutes,  or 
to  have  included  a  statement  of  the  amount  of  costs  as  given  in  the 
petition,  it  bein^  the  rule  that  the  special  rather  than  the  general 
law  shall  control.  (Hash  v.  Ely,  45  Texas  Civ.  App.  259;  Orrick 
V.  City  of  Fort  Worth,  62  Texas  Civ.  App.,  308.) 

The  petition  we  think  is  in  substantial  compliance  with  the  law 
and  good  as  against  a  general  demurrer.  The  objection  pointed  out, 
that  it  is  not  alleged  that  the  tax  collector  h<ad  performed  the  duties 
prescribed  by  the  Act  of  1905,  is  entitled  to  no  weight.  This  Act 
(see  Gen.  Laws  1905,  page  317)  has  reference  evidently  to  credits 
to  which  the  tax  collector  is  entitled  for  his  lists  of  delinquent  tax 
payers,  as  provided  by  Revised  Statutes,  article  5170,  and  not  to  the 
fees  he  is  entitled  to  receive  -  in  suits,  such  as  this,  for  the  collection 
of  taxes. 

The  assignment  to  the  court^s  action  in  overruling  special  excep- 
tions numbers  1,  2,  3,  4,  5  and  6,  embracing  different  questions,  is 
too  general  for  consideration,  and  that  complaining  that  the  court 
refused  to  hear  evidence  in  support  of  appellant's  motion  to  tax  the 
cost,  must  be  overruled  on  the  ground  that  the  bill  of  exception  fails 
to  set  out  the  evidence  offered  so  that  we  may  judge  of  its  char- 
acter. 

There  are  numerous  other  assignments  of  error,  some  of  them 
apparently  presenting  important  questions,  but  they  are  such  as  can 
not  be  considered  in  the  absence  of  a  statement  of  facts  and  we, 
having  on  a  former  day  struck  out  the  statement  of  facts  presented 
in  this  cause,  must  overrule  them.  No  reversible  error  having  been 
shown,  we  order  an  affirmance  of  the  judgment. 

Affirmed. 
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Texas  &  Pacific  Bailway  Company  y.  Andbews^  Beykolds 

&  Company. 

Decided  April  17,  1909. 

1. — ^Railroads — ^Fallnre  to  Fomlili  Can— Goiiititntionality  of  Statute. 

Under  the  construction  given  to  articles  4497-4502  Rev.  Stats,  by  the 
Supreme  Court  in  the  case  of  Allen  v.  Texas  ft  Pacific  R7.  Co.,  100  Texas,  525, 
said  statute  is  not  subject  to  the  constitutional  objections  that  it  deprives  the 
railroad  companies  of  their  property  without  due  process  of  law,  and  authorizes 
the  imposition  of  excessive  fines  and  punishment. 

S. — Same — Statutt  Conitmed. 

Under  the  provisions  of  articles  4497,  (as  amended  by  the  Act  of  1899, 
p.  67)  and  of  article  4498,  it  is  manifest  that  the  Legislature  intended  to 
authorize  the  shipper  to  name  the  day  on  which  he  desired  cars  to  be  delivered 
for  his  use,  subject  only  to  the  qualification  that  the  railroad  company  should 
have  at  l^st  the  number  of  days  after  notice  designated  by  the  statute.  Such 
periods  are  minimum  periods  which  must  in  all  cases  be  allowed  by  the  shipper, 
but,  subject  to  this  limitation,  the  shipper  has  the  riffht  and  it  is  made  his  duty 
to  designate  the  time  when  the  cars  are  desired.    Chi^  Justice  Conner,  dissenting. 

8. — Same — Case  Stated. 

The  plaintiff,  desiring  to  ship  cattle  from  a  station  on  defendant's  railroad, 
made  demand  in  writing  upon  defendant,  as  provided  by  statute,  on  November 
26th  for  eight  cars  to  be  furnished  him  on  December  8th,  thereafter.  Held,  that 
the  plaintiff  had  a  right  to  designate  a  date  for  the  delivery  of  the  cars  more  than 
three  days  after  the  date  of  the  demand,  and,  in  the  absence  of  a  valid  excuse, 
was  entitled  to  recover  the  statutory  penalty  for  failure  to  furnish  the  cars 
on  the  day  designated.    Chief  Justice  Conner,  dissenting. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  W.  K.  Homan,  Special  Judge. 

Ed.  W.  Smith,  for  appellant. 

S.  J.  Isaacks  and  Graham  B.  Smedley,  for  appellees. 

CONNER,  Chief  Justice.— On  November  26,  1906,  appellees  filed 
with  appellant's  local  agent  at  Midland,  Texas,  an  application  for 
eight  stock  cars  in  which  to  ship  cattle  from  Midland  to  Fort  Worth, 
Texas,  on  December  the  8th,  1906,  at  the  same  time  depositing  with 
such  agent  an  amount  equal  to  one-fourth  of  the  freight  charges  on 
such  shipment.  The  cars  were  not  delivered  at  Midland  until 
December  26,  1906,  and  appellees  instituted  this  suit  to  recover  actual 
damages  and  statutory  penalties  for  delay.  After  alleging  the  facts 
stated,  it  was  charged  that  the  delay  was  negligent,  violative  of  the 
statute,  that  the  resultant  actual  damage  was  three  hundred  and 
sixty-five  dollars  and  seventy-five  cents,  and  that  'T)y  reason  of  the 
defendant's  failure  and  refusal  to  furnish  cars  on  December  8,  1906, 
and  on  each  day  thereafter  until  December  26,  1906,  after  having 
been  given  the  statutory  notice  and  demand  to  do  so,  and  after  having 
tendered  the  amount  of  money  required  by  law,  plaintiffs  are  entitled 
to  recover  of  and  from  defendant  the  statutory  penalty  of  $25  for 
each  car  demanded  for  each  day  said  cars  were  not  furnished  after 
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December  8,  1906,  and  plaintiffs  now  sue  for  penalty  in  the  sum  of 
$1^600.  Plaintiff  says  that  the  days  for  which  he  is  suin^  for 
penalty  are  December  18  to  December  26,  1906,  both  inclusive.^ 

The  defendant  answered  by  general  demurrer,  special  exceptions, 
general  denial,  and  a  special  answer  in  which  it  was  alleged  that 
'^the  failure  on  the  part  of  the  defendant  to  furnish  the  cars  de- 
manded at  the  time  demanded,  or  sooner  than  they  were  in  fact 
furnished,  was  due  to  the  fact  that  prior  to  the  time  the  cars  were 
demanded  to  be  furnished  an  unprecedented  volume  of  trafiSc  of  all 
sorts  arose  on  its  line  of  railway  and  continued  during  the  time  in 
which  the  matters  herein  arose,  and  that  such  extraordinary  condi- 
tions caused  a  congestion  of  trafQc  and  a  blockade  of  defendant's 
tracks,  sidetracks,  sidings  and  switches,  and  that  such  increase  In  the 
volume  of  business  could  not  reasonably  be  foreseen  or  avoided,  al- 
though the  defendant  had  ample  facilities  to  handle  such  traffic  as 
arose  on  its  line  or  was  offered  it  by  its  connecting  carriers  under 
ordinary  or  normal  conditions,  and  did  in  fact  handle  such  business 
under  such  conditions  with  reasonable  promptness/' 

The  court  overruled  all  of  appellant's  exceptions  and  gave  appellees 
a  judgment  for  sixty  dollars  expended  by  them  in  holding  their  cattle 
during  the  delay  in  the  receipt  of  cars,  and  a  further  sum  of  sixteen 
hundred  dollars  penalty.  The  trial  was  before  the  court  without  a 
jury  and  the  cause  is  now  presented  to  us  for  review  on  appellant's 
appeal,  upon  the  evidence,  the  trial  court's  conclusions  of  fact  and 
law,  and  the  numerous  assignments  of  error  that  are  urged. 

The  action  involves  a  consideration  of  the  following  articles  of 
our  statute: 

"Art.  4497.  (as  amended  1899,  p.  67.)  Railroad  to  furnish  cars 
when  demanded. — When  the  owner,  manager  or  shipper  of  any  freight 
of  any  kind  shall  make  application  in  writing  to  any  superintendent, 
agent  or  other  person  in  charge  of  transportation,  to  any  railway 
company,  receiver,  or  trusteee,  operating  a  line  of  railway  at  the  point 
the  cars  are  desired  tlpon  which  to  ship  any  freight,  it  shall  be  the 
duty  of  such  railway  company,  receiver,  trustee  or  other  person  in 
charge  thereof,  to  supply  the  number  of  cars  so  required,  at  the  point 
indicated  in  the  application  within  a  reasonable  time  thereafter,  not 
to  exceed  six  days  from  the  receipt  of  such  application,  and  shall 
supply  such  cars  to  the  persons  so  applying  therefor,  in  the  order  in 
which  such  applications  are  made  without  giving  preference  to  any 
person;  provided,  if  the  application  be  for  ten  cars  or  less,  the  same 
shall  be  furnished  in  three  days;  and  provided,  further,  that  if  the 
application  be  for  fifty  cars  or  more,  the  railway  company  may  have 
ten  full  days  in  which  to  supply  the  cars. 

"Art.  4498.  Application  shall  state,  what. — Said  application  for 
cars  shall  state  the  number  of  cars  desired,  the  place  at  which  they 
are  desired  and  the  time  they  are  desired;  provided  that  the  place 
designated  shall  be  at  some  station  or  switch  on  the  railroad. 

"Art.  4499.  Penalty  for  failure  to  furnish. — ^When  cars  are  applied 
for  under  the  provisions  of  this  chapter,  if  they  are  not  furnished, 
the  railway  company  so  failing  to  furnish  them  shall  forfeit  to  the 
party  or  parties  so  applying  for  them  the  sum  of  twenty-five  dollars 
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per  day  for  each  car  failed  to  be  furnished,  to  be  recovered  in  any 
court  of  competent  jurisdiction,  and  all  actual  damages  that  such 
applicant  may  sustain. 

"Art.  4500.  (As  amended  1899,  p.  67.)  Applicant  shall  make 
deposit. — Such  applicant  shall,  at  the  time  of  applying  for  such  car 
or  cars,  deposit  with  the  agent  of  such  company  one-fourth  of  the 
amount  of  the  freight  charge  for  the  use  of  such  cars,  unless  the 
said  road  shall  agree  to  deliver  said  cars  without  such  deposit.  And 
such  applicant  shall,  within  forty-eight  hours  after  such  car  or  cars 
have  been  delivered  and  placed  as  hereinbefore  provided,  fully  load 
the  same,  and  upon  failure  to  do  so  he  shall  forfeit  and  pay  to  the 
company  the  sum  of  twenty-five  dollars  for  each  car  not  used;  pro- 
vided, that  where  applications  are  made  on  several  days,  all  of  which 
are  filled  upon  the  same  day,  the  applicant  shall  have  forty-eight  hours 
to  load  the  car  or  cars  furnished  on  the  first  application,  and  the 
next  forty-eight  hours  to  load  the  car  or  cars  furnished  on  the  next 
application,  and  so  on;  and  the  penalty  prescribed  shall  not  accrue  as 
to  any  car  or  lot  of  cars  applied  for  on  any  one  day,  until  the  period 
within  which  they  may  be  loaded  has  expired.  And  if  the  said  appli- 
cant shall  not  use  such  cars  so  ordered  by  him,  and  shall  so  notify  the 
said  company  or  its  agent,  he  shall  forfeit  and  pay  to  the  said  rail- 
road company,  in  addition  to  the  penalty  herein  prescribed,  the  actual 
,  damages  that  such  company  may  sustain  by  the  said  failure  of  the 
applicant  to  use  said  cars.'' 

Article  4501  relates  to  transportation  of  loaded  cars,  and  is  not 
applicable  in  this  case. 

"Art.  4502.  Necessary  for  applicant  to  show,  what. — ^It  shall  be 
necessary  for  the  party  or  parties  bringing  suit  against  any  railroad 
company  under  the  provisions  of  this  law,  to  show  by  evidence  that 
he  or  they  had  on  hand  at  the  time  any  demand  for  cars  was  made, 
the  amount  of  lumber,  cotton,  wool,  hides,  or  other  freight,  necessary 
to  load  the  cars  so  ordered;  provided,  that  the  provisions  of  tliis  law 
shall  not  apply  in  cases  of  strikes  or  other  public  calamity.*' 

It  is  insisted  that  the  statute  authorizing  a  penalty  is  void  in  that 
it  violates  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States  to  the  effect  that  no  State  shall  deprive  any  person  of  his  prop- 
erty without  due  process  of  law.  The  contention  in  substance  is  that 
the  statute  denies  to  the  railway  company  the  right  to  excuse  a 
failure  to  furnish  cars  within  the  time  required  by  the  terms  of  the 
law  when  such  faih^re  is  caused  by  extraordinary  conditions  suddenly 
and  unexpectedly  arising  beyond  the  power  of  the  company  to  control. 
But  since  the  construction  of  the  statute  given  by  our  Supreme  Court 
in  the  case  of  Allen  v.  Texas  &  Pacific  Ry.  Co.,  100  Texas,  525,  allow- 
ing such  defense,  the  constitutional  objection  now  urged  is  not  main- 
tainable. Moreover,  the  trial  court  in  this  case  permitted  appellant 
to  plead  and  offer  evidence  of  a  sudden  and  unexpected  congestion 
of  traflBc  and  scarcity  of  cars  in  defense  of  the  failure  charged. 

It  is  also  urged  that  the  statute  is  violative  of  the  Constitution  in 
that  it  authorizes  the  imposition  of  excessive  fines  and  punishment, 
but  we  are  not  inclined  to  give  ear  to  this  complaint,  and  think, 
besides,  that  the  Allen  case,  supra,  and  others  that  might  be  cited 
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are  at  least  by  implication  against  the  contention.  We  therefore 
overrule  all  objections  herein  urged  on  constitutional  grounds.  We 
also  overrule  several  other  contentions  herein  made  or  involved  for 
the  reasons  given  in  the  case  of  Texas  &  Pacific  Ry.  v.  Taylor,  No. 
6878,  this  day  decided  by  us,  which  therefore  need  not  be  repeated 
here. 

AU  other  assignments  of  error  are,  we  think,  directly  or  indirectly 
involved  in  appellant's  contention  that  the  application  for  cars  made 
by  appellees  is  insufficient  to  support  the  court's  finding  and  judgment 
for  penalties.  We  therefore  address  ourselves  to  this  question  with- 
out further  delay.    The  application  is  as  follows: 

"Midland,  Texas,  November  26,  1906. 
"The  agent  of  the  Texas  &  Pacific  Bailway  Company, 
Midland,  Texas. 

"Dear  Sir: — On  Saturday,  Dec.  8,  1906,  we  desire  to 
ship  from  Midland,  Texas,  to  Fort  Worth,  Texas,  over  your  line  of 
railroad,  eight  cars  of  cattle;  and  on  that  date,  to  wit:  December  8, 
1906,  you  will  please  furnish  us  at  Midland,  Texas,  eight  stock  cars 
in  which  to  ship  said  cattle.  We  herewith  hand  you  $96,  and  amount 
equal  to  one-fourth  of  the  freight  charges  on  said  cars  from  Midland, 
Texas,  to  Fort  Worth,  Texas.     Yours  Truly, 

"Andrews,  Beynolds  &  Company.'' 

While  the  writer  inclines  to  a  contrary  view,  the  majority  are  of 
opinion  that  the  application  is  a  sufficient  compliance  with  the  stat- 
ute to  authorize  the  recovery  of  the  penalty  for  its  disobedience.  They 
say,  in  the  language  of  Mr.  Associate  Justice  Speer,  that :  "By  article 
4498  of  the  Bevised  Statutes,  already  quoted,  it  is  required  that  the 
shipper  shall  state  in  his  application  the  number  of  cars  desired,  the 
place  at  which  they  are  desired,  'and  the  time  they  are  desired/ 
When  the  statutes  are  read  as  a  whole,  it  is  manifest  that  the  Legislature 
intended  to  authorize  the  shipper  to  name  the  day  on  which  he  would 
have  the  cars  delivered,  subject  only  to  the  qualification  that  the 
company  should  have  at  least  the  number  of  days  designated  by  the 
statute.  In  Texas  &  Pac.  By.  Co.  v.  Hughes,  99  Texas,  533,  the 
Supreme  Court  held  that  an  application  for  cars  'as  soon  as  possible* 
was  not  a  compliance  with  the  article  last  above  cited,  in  that  the 
application  did  not  state  any  time  whatever  within  which  the  cars 
were  to  be  furnished.  It  is  insisted,  however,  since  the  statutes  pro- 
•vide  that  it  shall  be  the  duty  of  the  railway  company  to  supply  cars 
at  the  point  indicated  in  the  application  within  a  reasonable  time 
thereafter,  'not  to  exceed  six  days  from  the  receipt  of  such  applica- 
tion,' and  that  where  the  application  is  for  'ten  cars  or  less  the  same 
shall  be  furnished  in  three  days,'  and  that  since  by  article  4499,  'if 
they  are  not  furnished  the  railway  company  so  failing  to  furnish  them 
shall  forfeit,'  etc.,  that  the  order  in  the  present  case,  naming  December 
8,  a  day  more  than  three  days  'from  the  receipt  of  such  application,' 
is  not  a  compliance  with  the  statute,  since  it  demands  a  delivery  of 
cars  at  a  time  other  than  that  in  which  the  law  requires  the  railway 
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companj  to  deliver  them.  In  other  words,  according  to  article  4497 
the  reasonable  time  within  which  the  carrier  is  given  to  famish  cars 
dating  *from  the  receipt  of  such  application/  and  that  time  itself 
being  fixed  by  the  statute^  it  is  not  within  the  power  of  the  shipper 
to  name  another  date  and  to  recover  a  penalty  for  the  company's 
failure  to  observe  it.  But  we  think  tlie  better  view  is  that  the  re- 
spective periods  allowed  by  the  statute  to  the  carrier  within  which  to 
deliver  cars  on  written  order  are  minimum  periods  which  must  in 
all  cases  be  allowed  by  the  shipper,  but  subject  to  which  the  shipper 
has  the  right  and  it  is  made  his  duty  to  designate  the  time  when 
such  cars  are  desired.  If  the  contention  of  appellant  were  sustained, 
the  result  would  be-  entirely  to  destroy  that  portion  of  article  4498 
which  authorizes  the  shipper  to  state  the  time  when  the  delivery  of 
cars  is  desired,  inasmuch  as  under  that  construction  the  law  would 
in  all  cases  name  the  day  on  which  such  cars  should  be  delivered. 
The  statutes  evidently  never  contemplated  that  the  carrier  should 
deliver  cars  within  the  time  designated  in  the  body  of  the  Act,  where 
the  shipper  himself  had  designated  in  the  order  a  day  more  remote." 

As  indicative  of  the  writer's  thought  he  wishes  to  briefly  add  that 
while  of  course  sufficient  as  a  basis  for  the  recovery  of  actual  damages 
in  event  of  negligence,  he  thinks  it  may  well  be  doubted  whether  the 
application  under  consideration  affords  that  degree  of  certainty  that 
the  law  requires  in  cases  of  penalty.  As  exemplified  by  many  author- 
ities, before  a  person  should  be  punished  as  for  a  crime  or  in  the 
way  of  a  penalty,  the  law  and  the  facts  should  leave  no  room  for 
doubt  as  to  what  was  the  duty  of  the  accused.  And  as  directly  ap- 
plicable here  it  was  said  by  our  Supreme  Court  in  the  case  of  Texas 
&  P.  By.  Co.  V.  Hughes,  99  Texas,  533,  "the  statute  under  which 
appellee  seeks  to  recover  is  highly  penal  and  the  rule  applies  that  he 
who  seeks  to  recover  a  penalty  under  such  statute  must  bring  himself 
strictly  within  the  provisions  of  the  law."  See,  also.  By.  Co.  v. 
Barrow,  33  Texas  Civ.  App.  611;  By.  Co.  v.  State,  100  Texas  420; 
State  V.  Texas  &  N.  0.  By.  Co.,  103  S.  W.  B.  654;  Louisville  &  N. 
By.  Co.  V.  Commonwealth,  35  S.  W.  B.,  130;  Mathews  v.  Murphy, 
54  L.  B.  A.  415.  It  seems  clear  that  at  least  the  letter  of  the  law 
required  appellant  to  deliver  at  Midland  the  eight  cars  applied  for  by 
appellees  in  three  days  "from  the  receipt  of  such  application."  Vide 
article  4497,  supra.  If  not  so  delivered,  article  4499  denounced  a 
penalty  amounting  in  this  case  to  two  hundred  dollars  for  each  day 
of  failure.  The  application  was  received  by  appellant's  agent  on 
November  26,  and  if  the  statutory  requirement  was  to  be  followed, 
the  cars,  to  avoid  the  penalty,  must  be  furnished  at  Midland  not 
later  than  November  30,  yet  the  applicants  demanded  them  for 
December  8,  some  nine  days  thereafter,  and  until  then  appellant  could 
hardly  expect  the  operation  and  benefit  of  the  reciprocal  penalty 
denounced  by  article  4500  in  event  appellees  failed  to  accept  and  load 
the  cars  within  forty-eight  hours  after  delivery.  In  such  case  was 
appellant  subject  to  the  penalty  if  the  cars  were  not  delivered  within 
the  time  required  by  the  statute,  and  compelled  to  hold  the  cars  at 
Midland  during  the  interim  without  compensation  or  liability  on  the 
part  of  the  appellees  until  forty-eight  hours  after  December  8th? 
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But  if  the  diflBculties  here  suggested,  if  they  are  such,  may  be 
avoided  by  the  reading  of  the  statute  adopted  by  the  majority,  and 
that  construction  is  certainly  a  reasonable  one  if  liberality  of  con- 
struction is  allowable,  then  what  were  the  duties  of  appellant  in  the 
matter  of  priorities  so  plainly  enjoined  by  the  statute?  Article 
4497  specifically  requires  that  cars  applied  for  under  the  statute 
shall  be  supplied  "in  the  order  in  which  such  applications  are  made, 
without  giving  preference  to  any  person/*  Let  it  be  supposed,  as 
may  reasonably  be  done  if  we  consider  the  length  of  appellant's  line 
of  railway  through  our  extensive  grazing  territory,  that  upon  Novem- 
ber 27,  appellant  had  received  an  application  for  eight  cars  or  less 
to  be  furnished  December  1  and  so  on  up  to  December  8,  each  case 
allowing  the  statutory  period  and  no  more  and  let  it  be  further  sup- 
posed that  by  reason  of  prior  applications  and  other  excusing  condi- 
tions recognized  by  law,  appellant  was  unable  to  furnish  all  cars  so 
applied  for,  including  those  for  appellees.  Then  who  of  the  applicants 
must  await  a  further  time?  In  other  words,  how  can  priority  in 
application  be  observed  if  the  statute  is  to  be  construed  as  allowing 
the  shipper  to  make  his  application  for  cars  nine,  thirty,  ninety,  or 
any  other  number  of  days,  far  in  advance  of  the  time  he  needs 
them?  To  do  so  would  seem  to  foster  confusion,  uncertainty,  and 
perhaps  enable  a  shipper  to  obtain  advantage  over  others  equally 
entitled  to  consideration.  It  may  be  well  doubted  whether  the  statute 
in  requiring  an  applicant  for  cars  to  state  "the  time  they  are  desired" 
contemplates  an  unbridled  liberty  in  this  respect.  As  a  whole  the 
statutes  seem  inconsistent  with  any  such  purpose.  It  is  evident  that 
promptness  and  diligence,  not  only  on  the  part  of  the  railway  com- 
pany, but  also  on  the  part  of  the  shipper  is  intended.  Not  only  is 
a  penalty  provided  as  against  the  shipper,  but  it  is  especially  required 
that  an  applicant  suing  must  "show  by  evidence"  that  he  or  they  had 
*'on  hand"  at  the  very  time  any  demand  for  cars  was  made  the  amount 
of  freight  necessary  to  load  the  cars  applied  for.  (Article  4502.) 
If  when  he  applies  he  is  ready,  that  is,  has  his  property  on  hand, 
the  writer  sees  no  difficulty  oi*  deprivation  of  privilege  in  requiring 
an  applicant  in  stating  the  time  when  the  cars  are  desired,  to  name 
that  day  which  will  give  to  the  railway  company  the  full  number 
of  days  allowed  by  the  law  for  the  particular  number  of  cars  applied 
for,  and  which  will  also  enable  the  company  to  enforce,  by  penalty, 
acceptance  and  loading  within  forty-eight  hours  after  they  are  fur- 
nished. The  fact  that  the  law  omitted  to  prescribe  the  particular  day 
that  should  be  stated  in  the  application  is  not  conclusive  that  the 
Legislature  intended  to  grant  an  intending  shipper  the  right  to  name 
any  day  he  chose,  however  remote  from  the  time  of  making  his  appli- 
cation, in  view  of  the  variation  in  the  number  of  days  allowed  for 
furnishing  cars,  dependent  upon  the  number  of  cars  demanded.  So 
that,  while  it  may  not  be  entirely  clear,  it  seems  to  the  writer  that 
less  of  uncertainty  and  confusion  will  arise  to  construe  the  statute 
allowing  the  shipper  to  name  the  day  he  desires  the  cars  as  meaning 
that  he  shall  state  the  first  dav  that  he  is  entitled  to  receive  the  cars, 
viz.,  the  day  immediately  following  the  full  period  allowed  the  railway 
company  for  furnishing  the  particular  number  of  cars  applied  for. 
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If  the  shipper  has  his  freight  on  hand  when  he  makes  his  applica- 
tion, the  forty-eight  hours  allowed  by  the  statute  before  he  is  required 
to  use  the  cars,  a  period  amounting  to  two  full  days^  gives  all  the 
latitude  in  statement  of  time  he  needs. 

However,  the  opinion  of  the  majority  must  prevail,  and  we  accord- 
ingly adopt  the  trial  court's  conclusions  and  affirm  the  judgment  for 
the  penalty  as  well  as  the  actual  damages. 

ON  MOTION  FOR  REHEARING. 

It  is  very  earnestly  insisted  that  we  erred  in  ignoring  and  over- 
ruling appellant's  first  assignment  of  error.  The  insistence  in  sub- 
stance is  that  the  court  in  effect  found  that  appellant  was  excused 
from  its  failure  to  furnish  cars  for  a  number  of  days  after  the  time 
the  statute  required  their  delivery  at  Midland,  and  that  hence  the 
court  erred  in  assessing  a  penalty  for  a  time  not  fixed  by  the  statute. 
While  appellees  sought  to  recover,  and  the  court  adjudged,  penalties 
only  for  the  days  including  December  18  to  December  27,  1906,  they 
alleged  that  appellant  incurred  and  appellees  were  entitled  to  recover 
the  stdtutory  penalty  for  the  full  period  of  delay  after  December  8, 
the  day  upon  which  the  application  required  delivery,  and  the  court's 
finding  on  the  subject,  which  we  approved,  is  as  follows:  "The 
evidence  fails  to  show  a  sufficient  excuse  for  the  failure  of  defendant 
to  furnish  the  cars  in  question  on  or  before  December  18,  1906,  and 
defendant  could  by  the  use  of  reasonable  diligence,  notwithstanding 
the  conditions  prevailing  at  the  time,  have  furnished  said  cars  at 
Midland  prior  to  December  18."  This  finding,  aided  by  the  judgment 
in  appellees'  favor,  we  think  would  require  the  conclusion,  if  necessary 
to  support  the  judgment,  that  appellant  was  without  excuse  for  its 
delay  at  any  time  after  December  8.  It  follows,  we  think,  that  the 
assignment  mentioned  was  properly  overruled  as  unsustained  by  the 
record.  That  the  court  recited  in  his  findings  circumstances  showing 
a  congested  condition  of  traffic,  as  alleged,  and  awarded  penalties  for 
the  period  only  from  December  18  to  December  26,  inclusive,  is 
not  deemed  controlling,  in  view  of  the  appellees'  prayer  and  the 
final  conclusion  of  fact  on  the  part  of  the  trial  court.  We.  fail  to 
see  how  appellant  can  complain  merely  because  the  judgment  awards 
less  penalty  than  the  pleadings  and  facts  would  have  authorized  save 
for  the  limitation  of  appellees'  prayer  for  recovery. 

Upon  the  question  of  the  siifficiency  of  the  application,  both  the 
majority  and  the  writer  see  no  reason  to  change  their  views  as  ex- 
pressed in  our  original  opinion,  and  the  motion  for  rehearing  must 
therefore  be  overruled. 

Affirmed, 

Writ  of  error  granted,  reversed  in  part  and  affirmed  lor  actual 
damages  only.     103  Texas,  271. 
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Fort  Worth  &  Bio  Grande  Railway  Company  v.  Maggie  M. 

Robertson  et  al. 

Decided  April  17,  1909. 

1. — ^Fatatlye  Wife— Personal  Injuries  to  Husband — Case  Followed. 

A  putative  wife  living  with  her  supposed  husband  in  good  faith  is  entitled 
after  the  death  of  her  supposed  husband  to  sue  for  and  recover  in  her  own  right 
damages  for  personal  injuries  not  resulting  in  death  inflicted  upon  the  husband 
during  such  cohabitation.  Such  damages  are  community  property.  Barkley  v. 
Dumke,  99  Texas,  150,  followed. 

8. — Same — Statute  Construed. 

A  woman  who  marries  and  lives  with  a  man  in  good  faith,  without  knowledge 
that  any  impediment  to  the  marriage  exists,  should  be  included  within  the  terms 
heirs  and  legal  representatives"  as  used  in  art.  3353a,  Rev.  Stats. 


<« 


8. — Same — Statute  of  Limitation. 

A  husband  received  personal  injuries  on  March  28,  1906 ;  he  filed  suit  in  April 
4,  1907,  he  died  in  August,  1907;  that  suit  thereafter  was  abandoned;  in 
September,  1907,  his  puUitive  wife  filed  suit  to  recover  damages  in  her  own 
right  as  surviving  wife;  on  June  11,  1908,  she  learned  for  the  first* time  of  the 
existence  of  another  living  wife  and  on  the  same  day  filed  a  trial  amendment 
asserting  her  rights  as  a  putative  wife  to  the  damages  sued  for.  Held,  the 
defendant's  plea  of  two  year  limitation  was  properly  overruled. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

Andrews,  Ball  &  Streetman,  and  H.  M.  Chapman,  for  appellant. 

McLean  &  Carlock,  for  appellee. 

SPEER,  Associate  Justice. — Maggie  M.  Robertson  instituted 
this  suit  in  behalf  of  herself,  as  surviving  widow  of  John  P.  Robert- 
son, deceased,  and  as  next  friend  for  Annie  Robertson,  a  surviving  child 
of  the  said  John  P.  Robertson,  to  recover  damages  for  injuries  received 
by  the  said  John  P.  Robertson  through  the  negligence  of  the  Fort 
Worth  &  Rio  Grande  Railway  Company,  which  injuries  did  not  result 
in  his  death.  There  was  a  verdict  and  a  judgment  in  favor  of  the 
plaintiffs  for  the  sum  of  twenty-five  hundred  dollars  each,  from  which 
the  defendant  has  appealed,  complaining  only  of  that  portion  of  the 
judgment  in  favor  of  Maggie  M.  Robertson. 

There  is  practically  no  controversy  in  the  facts  of  this  case,  and 
the  issue  presented  is  purely  one  of  law.  Maggie  M.  Robertson,  while 
quite  a  young  girl,  was  married  to  the  deceased  John  P.  Robertson, 
observing  all  the  solemnities  of  law,  and  the  two  continued  to  live 
together  as  husband  and  wife  until  the  date  of  his  death,  more  than 
ten  years  thereafter.  At  the  time  of  the  attempted  marriage,  John 
P.  Robertson  had  a  living  wife  from  whom  he  had  never  been 
divorced,  but  of  the  existence  of  this  marriage  appellee  was  ignorant. 
At  the  time  of  her  marriage  and  at  all  times  until  the  truth  was 
disclosed  on  the  trial  of  this  case  she  had  no  reason  to  believe  that 
her  marriage  was  not  in  all  respects  lawful,  but  on  the  contrary 
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finnly  believed  that  the  same  was  regular.  There  is  evidence  to  indi- 
cate that  the  deceased  also  entered  into  the  marriage  with  appeUee 
in  good  faith,  but  as  to  this  we  express  no  opinion  since  it  is  un- 
important in  the  view  we  take  of  the  case. 

John  P.  Robertson  dnring  his  life  instituted  suit  against  appellant 
to  recover  for  the  injuries  sustained  by  him,  but  died  before  the 
cause  proceeded  to  judgment. 

The  issue  of  law  presented  is  very  clearly  stated  in  appellant's 
propositions,  as  follows:  ^First.  Maggie  M.  Bobertson,  not  being 
the  lawful  wife  of  John  P.  Robertson,  deceased,  had  no  interest  in 
an  action  by  him  for  injuries  done  to  his  person,  and  such  action 
being  brought  by  him  in  his  lifetime  did  not  surviye  at  his  death 
to  plaintiff  Maggie  M.  Robertson,  but  only  survived  to  his  heirs 
and  legal  representatives.  Second.  Plaintiff  Miaggie  M.  Robertson 
was  the  putative  and  not  the  lawful  wife  of  John  P.  Robertson, 
deceased,  and  as  such  had  no  interest  in  a  cause  of  action  which 
abated  at  his  death  except  as  to  his  heirs  and  legal  representatives, 
but  only  had  an  interest  in  such  property  as  they  by  their  joint 
efforts  may  have  acquired  during  the  unlawful  cohabitation,  and  the 
action  brought  by  deceased  in  April,  1907,  having  been  abandoned, 
plaintiff  Maggie  M.  Robertson  had  no  such  interest  in  said  cause 
of  action  as  would  authorize  her  to  maintain  this  suit/' 

It  will  thus  be  seen  that  two  questions  of  law  are  involved:  First, 
whether  or  not  Maggie  M.  Robertson,  as  the  putative  wife  of  John 
P.  Robertson,  deceased,  had  an  interest  in  her  own  right  in  the  cause 
of  action  against  appellant  for  personal  injuries  not  resulting  in  the 
death  of  John  P.  Robertson;  and  second,  if  not,  then  is  the  said 
Maggie  M.  Robertson  an  heir  or  legal  representative  within  the 
meaning  of  our  statute  surviving  such  causes  of  action? 

It  would  be  unprofitable  to  review  the  many  authorities  and  to 
rehearse  the  arguments  leading  up  to  the  conclusion  so  clearly  an- 
nounced in  Barkley  v.  Dumke,  99  Texas  150,  wherein  Mr.  Chief 
Justice  Gaines  uses  the  following  language:  "Therefore  we  think  it 
should  be  taken  as  the  settled  doctrine  in  this  State  that  in  case 
of  a  marriage  of  the  character  of  that  in  controversy,  the  putative 
wife,  so  long  as  she  acts  innocently,  has,  as  to  the  property  acquired 
during  that  time,  the  rights  of  a  lawful  wife."  See  also  Allen  v. 
Allen,  101  Texas,  362;  Speer  on  the  Law  of  Married  Womeu,  sec. 
178.  In  the  Supreme  Court  case  from  which  the  above  quotation 
is  taken  it  is  very  clearly  pointed  out  that  the  rule  of  the  common 
law  with  respect  to  such  marriages  does  not  obtain  in  this  State,  and 
the  earlier  cases  of  Morgan  v.  Morgan,  1  Texas  Civ.  App.  315,  and 
Lawson  v.  Lawson,  30  Texas  Civ.  App.  43,  wherein  the  Courts  of 
Civil  Appeals  had  recognized  the  property  rights  of  the  putative 
wife,  were  expressly  approved.  Appellee,  then,  having  married  John 
P.  Robertson  in  good  faith,  is  undoubtedly  entitled  to  the  rights 
of  a  lawful  wife  in  the  property  acquired  by  them  or  either  of  them 
during  their  marriage.  It  is  equally  well  settled  that  a  chose  in 
action  accruing  to  either  spouse  during  the  marriage  by  reason  of 
an  injury  to  the  person  is  community  property.  (Ezell  v.  Dodson, 
60  Texas  331;  Texas  Cen.  Ry.  Co.  v.  Burnett,  61  Texas  638;  Speer 
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on  the  Law  of  Married  Women,  sec.  193.)  So  it  necessarily  follows, 
we  think,  that  appellee  was  an  equal  owner  with  her  husband  in 
the  cause  of  action  against  appellant,  and  was  only  precluded  from 
suing  for  the  same  prior  to  his  death  by  reason  of  the  rule  of  law 
in  this  State  that  such  causes  of  action  may  be  maintained  only 
by  the  husband.  Fpon  his  death  the  impediment  was  removed  and 
she,  like  any  other  litigant,  might  properly  assert  her  legal  rights 
irrespective,  we  think,  of  any  statute  surviving  the  cause  of  action 
as  to  the  heirs  and  legal  representatives  of  the  deceased  husband. 
In  other  words,  the  chose  in  action  beiug  property  was  acquired  by 
John  P.  and  Miaggie  M.  Bobertson  during  the  time  they  were  living 
together  as  husband  and  wife  and  as  such  belonged  jointly  to  them, 
and  after  his  death  she,  as  such  owner,  was'  authorized  to  maintain 
a  suit  for  its  recovery  precisely  as  the  surviving  wife  of  a  perfectly 
regular  marriage  might  sue  to  recover  the  community  property. 
We  furthermore  think  this  conclusion  should  be  wholly  uninfluenced 
by  any  consideration  of  the  question  whether  or  not  appellee  actually 
contributed  anything  toward  the  acquisition  of  this  cause  of  action. 
If  the  marriage  between  appellee  and  John  P.  Bobertson  had  been 
regular,  undoubtedly  then  the  law  would  not  inquire  whether  the 
wife's  efforts  had  entered  into  the  acquisition  or  not.  If  the  logic 
of  the  decisions  already  referred  to  is  sound,  and  we  think  it  is, 
the  law  will  not  inquire  in  the  present  case  whether  the  acquisition 
was  by  the  joint  efforts  of  the  husband  and  wife,  or  attempt  to 
adjust  their  respective  rights  in  proportion  to  the  amount  each 
contributed  thereto.  The  law  will  not  concern  itself  with  such  an 
inquiry,  but  will  leave  the  parties  to  share  in  the  property  in  the 
same  proportion  as  though  the  marriage  contract  was  what  the  wife 
had  every  reason  to  believe  it  to  be,  that  is,  a  valid  marriage.  To 
accord  to  appellee  a  right  to  share  in  the  acquisitions  of  herself 
and  John  P.  Bobertson  only  in  the  proportion  in  which  her  earnings 
or  eflforts  entered  into  the  acquisition  would  be  to  accord  her  the 
rights  of  a  stranger,  and  not  of  a  wife  at  all.  Such  a  conclusion 
would  be  at  variance  with  the  whole  theory  upon  which  the  decision 
of  Barkley  v.  Dumke  and  the  line  of  cases  therein  reviewed,  is 
based. 

We  would  further  hold,  if  it  were  necessary  to  a  disposition  of 
the  case,  that  the  cause  of  action  survived  to  appellee  under  article 
d353a  of  Sayles'  Texas  Civil  Statutes.  That  article  provides:  "Causes 
of  action  upon  which  suit  has  been  or  may  hereafter  be  brought  by 
the  injured  party  for  personal  injuries  other  than  those  resulting 
in  death,  whether  such  injuries  be  to  the  health  or  to  the  reputation 
or  to  the  person  of  the  injured  party,  shall  not  abate  by  reason 
of  his  death,  nor  by  reason  of  the  death  of  the  person  against  whom 
such  cause  of  action  shall  have  accrued;  but  in  the  case  of  the  death 
of  either  or  both,  such  cause  of  action  shall  survive  to  and  in  favor 
of  the  heirs  and  legal  representatives  of  such  injured  party,  and 
against  the  person,  receiver,  or  corporation  liable  for  such  injuries 
and  his  legal  representatives;  and  so  surviving,  such  cause  may  be 
hereafter  prosecuted  in  like  manner  and  with  like  legal  effect  as 
would   a   cause   of  action  for   injuries   to   personal   property.'*     We 
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think  the  evident  pnrpoee  of  the  L^islatnie  was  to  abolish  the 
common  law  rule  that  a  cause  of  action  for  personal  injuries  not 
resulting  in  death  should  abate  upon  the  death  of  either  party,  and 
that  a  liberal  interpretation  of  this  remedial  statute  would  include 
the  appellee  within  the  scope  of  the  term  ^eirs  and  legal  repre- 
sentatives/' 

The  injuries  out  of  which  this  suit  arose  were  inflicted  March 
28,  1906.  The  deceased  instituted  suit  on  April  4,  1907,  md  died 
in  August  of  that  year.  That  suit  was  abandoned  after  his  death 
and  this  suit  instituted  in  September,  1907.  On  June  11,  1908, 
appellee,  learning  on  that  day  for  the  first  time  of  the  existence 
of  the  other  living  wife,  filed  her  trial  amendment  asserting  her 
rights  as  a  putative  wife.  Under  these  circumstances  the  appellant's 
plea  of  two  years  limitation  was  properly  overruled. 

We  find  no  error  in  the  judgment  and  it  is  afiSrmed. 

A/jHrtned. 

DUNKLIN,  Associate  Justice,  dissenting. — ^Although  Mrs.  Maggie 
Kobertson  acted  in  perfect  good  faith  in  her  attempted  marriage  to 
J.  P.  Robertson,  yet,  as  it  was  conclusively  shown  that  he  was  never 
divorced  from  Mrs.  Annie  Budd,  and  therefore  was  legally  Incapable 
of  contracting  a  second  valid  marriage,  it  follows  that  Mrs.  Maggie 
Bobertson  was  never  the  lawful  wife  of  J.  P.  Bobertson.  For  the 
same  reason  Mrs.  Annie  Budd  never  changed  her  legal  status  as 
the  lawful  wife  of  J.  P.  Robertson  by  her  attempted  marriage  with 
John  Budd;  and  the  fact  that  she  has  not  seen  fit  to  become  a  party 
to  this  suit  and  ask  for  damages  for  the  injuries  in  controversy 
sustained  by  J.  P.  Robertson,  does  not  affect  the  question  as  to 
whether  or  not  Mrs.  Maggie  Robertson  is  entitled  to  recover.  If 
Mrs.  Maggie  Robertson  was  not  the  lawful  wife  of  J.  P.  Robertson, 
then  in  no  sense  was  she  his  heir,  within  the  meaning  of  Sayles' 
Texas  Civil  Statutes,  article  3353a,  providing  that  causes  of  action 
for  personal  injuries  other  than  those  resulting  in  death  shall,  upon 
the  death  of  the  person  injured,  survive  to  and  in  favor  of  his  heirs 
and  legal  representatives.  She  did  not  sue  as  the  executrix  or  ad- 
ministratrix of  his  estate  for  the  benefit  of  his  heirs  and  creditors, 
but  sought  to  recover  and  did  recover  twenty-five  hundred  dollars 
in  her  own  personal  right,  with  no  evidence  to  support  that  claim 
except  the  fact  that  she  in  good  faith  married  and  lived  with  J.  P. 
Robertson  as  a  wife,  and  that  the  cause  of  action  accrued  to  J.  P. 
Robertson  during  the  existence  of  that  relation.  Unquestionably  Mrs. 
Annie  Budd,  as  the  surviving  lawful  wife  of  J.  P.  Robertson,  had 
an  interest  in  the  cause  of  action  asserted  in  this  suit.  Under  the 
laws  of  this  State  J.  P.  Robertson  did  not  at  his  death  leave  two 
surviving  lawful  wives.  Under  the  common  law  the  cause  of  action 
asserted  abated  with  the  death  of  J.  P.  Robertson,  but  by  article 
3353a  of  Sayles'  Texas  Civil  Statutes,  it  is  made  to  survive  to  his 
heirs  and  legal  representatives.  The  basis  for  her  contention  that  she 
is  a  legal  representative  of  J.  P.  Robertson  is  her  claim  that  she 
acquired  and  owned  a  half  interest  in  the  cause  of  action  before  his 
death.     I  deem  it  unnecessary  to  consider  whether  or  not  such  an 
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interest  would  constitute  her  a  legal  representative  of  J.  P.  Bobert- 
8on  after  his  death, — as  I  do  not  believe  she  ever  acquired  such  an 
interest.  Her  contention  is  that  as  she  was  in  good  faith  his  putative 
wife,  the  cause  of  action  was  community  property  between  them,  and 
each  owned  an  undivided  one-half  interest  therein.  Sayles*  Texas 
Civil  Statutes,  article  2968  reads  as  follows: 

"All  property  acquired  by  either  husband  or  wife  during  the  mar- 
riage, except  that  which  is  acquired  by  gift,  devise  or  descent,  shall 
be  deemed  the  common  property  of  the  husband  and  wife,  and  during 
the  coverture  may  be  disposed  of  by  the  husband  only.^' 

By  this  article  of  the  statute  the  cause  of  action  sued  on  prima  facie 
was  made  the  community  property  of  J.  P.  Bobertson  and  his  wife, 
Mrs.  Annie  Budd,  vesting  in  each  a  half  interest  therein.  Under 
repeated  decisions  of  our  higher  courts  it  is  a  settled  principle  of 
law  that  when  a  marriage  is  held  to  be  unlawful,  the  putative  wife, 
who  has  assumed  and  sustained  that  relation  believing  in  good  faith 
the  marriage  to  be  lawful,  will  be  entitled  to  one-half  of  all  property 
acquired  by  the  joint  labors  of  the  two,  even  in  the  absence  of  proof 
of  the  extent  of  labor  contributed  by  each.  Barkley  v.  .Dumke,  99 
Texas  153;  Morgan  v.  Morgan,  1  Texas  Civ.  App.  315;  Lawson  v. 
Lawson,  30  Texas  Civ.  App.  43;  Allen  v.  Allen,  101  Texas  362; 
Chapman  v.  Chapman,  16  Texas  Civ.  App.  383;  Speer  on  the  Law 
of  Married  Women,  sec.  178. 

The  case  of  Lawson  v.  Lawson,  supra,  was  a  controversy  between 
Harry  Lawson  and  his  putative  wife,  Caroline  Lawson,  over  certain 
property  acquired  by  them  during  their  marriage,  Caroline  in  good 
faith  believing  that  the  marriage  was  a  lawful  marriage,  and  the 
finding  of  the  trial  court  was  as  follows:  "All  the  property  in  con- 
troversy was  acquired  by  the  joint  efforts  of  Caroline  and  Harry  in 
the  same  manner  as  if  they  had  been  husband  and  wife,  but  in  what 
proportion  their  respective  labors  contributed  to  such  accumulation 
I  am  unable  to  say.^^  A  judgment  was  rendered  by  the  trial  court 
decreeing  to  Caroline  Lawson  one-half  the  property  so  acquired,  and 
in  the  opinion  of  the  Court  of  Civil  Appeals  affirming  that  judgment 
the  following  language  was  used: 

"In  the  case  at  bar,  inasmuch*  as  plamtiff  was  never  the  lawful 
wife  of  Harry  Lawson  she  could  not  in  any  event  be  entitled  to  tlie 
full  property  rights  of  a  wife,  such  as  homestead  rights  in  a  home- 
stead the  separate  property  of  the  husband,  or  a  one-third  life  estate 
in  his  separate  realty.  But  if  in  good  faith  she  has  entered  into 
the  relation,  the  courts  will  not  refuse  her  the  just  fruits  of  the 
labor  of  her  hands  and  permit  the  husband,  who  is  equally  guilty 
if  either  is,  to  appropriate  the  partnership  earnings  to  his  own  use. 

"That  this  distinction  has  been  recognized  is  clear  from  the  opinion 
in  Chapman  v.  Chapman,  16  Texas  Civ.  App.  382 ;  cited  by  appellant, 
where  the  court  refused  to  award  to  the  putative  wife  the  full  rights 
of  a  wife  in  property  which  was  a  donation  by  the  State  to  a  hus- 
band and  to  the  acquisition  of  which  she  contributed  nothing,  but 
did  give  to  her  a  partnership  interest  in  personal  property  acquired 
by  their  joint  efforts  during  the  existence  of  the  relation. 

"It  would  seem  that  good  faith,   whether   resting   in   mistake   of 
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fact  or  mistake  of  law,  is  enough  to  authorize  the  courts  to  treat 
the  relation  as  a  partnership  upon  proof  that  something  was  actually 
contributed  by  each  to  the  acquisition  of  the  property  claimed." 

The  case  of  Morgan  t.  Morgan,  supra,  was  a  controversy  between 
Susan  H.  Morgan,  surviving  lawful  wife  of  John  £.  Morgan,  and 
his  surviving  putative  wife.  The  property  involved  was  one  hundred 
and  sixty  acres  owned  by  John  B.  Morgan  at  the  time  of  his  putative 
marriage  and  other  property  accumulated  after  that  marriage;  and 
following  an  extensive  review  of  the  authorities,  the  Court  of  Civil 
Appeals  used  this  language:  ^We  are  of  the  opinion,  therefore,  that 
if  appellant  (the  putative  wife)  in  good  faith  believed  that  she  was 
the  lawful  wife  of  John  E.  Morgan,  she  should  not  be  deprived  of  her 
right  to  participate  in  the  property  acquired  through  their  joint 
efforts,  and  that  she  should  have  been  allowed  to  prove  that  fact, 
and  that  this  issue  should  have  been  submitted  to  the  jury.  Of 
course  this  would  give  appellant  no  right  to  any  share  in  the  property 
which  John  E.  Morgan  had  at  the  time  of  his  attempted  marriage  to 
her,  whether  such  property  be  his  separate  property  or  the  community 
property  of  him  and  his  first  wife.  This  by  our  statute  would  go  to 
his  lawful  wife  and  child.    Newland  v.  Holland,  45  Texas  588." 

It  will  be  noted  that  in  both  cases  last  discussed,  Morgan  v.  Morgan 
and  Lawson  v.  Lawson,  the  putative  wife  was.  given  one-half  of  such 
property  only  as  had  been  acquired  by  the  joint .  efforts  of  herself 
and  putative  husband.  Likewise,  in  the  case  of  Bouth  v.  Bouth, 
57  Texas  589,  the  property  involved  was  acquired  by  the  joint  labor 
of  the  parties  in  the  putative  marriage,  as  shown  on  pages  593  and 
594  of  the  report  of  that  case. 

In  the  case  of  Barkley  v.  Dumke,  99  Texas  153,  the  cases  of  Mor- 
gan V.  Morgan  and  Lawson  v.  Lawson  are  approved  and  the  court 
uses  the  following  language:  'Therefore  we  think  it  should  be 
taken  as  the  settled  doctrine  in  this  State,  that  in  the  case  of  a 
marriage  of  the  character  of  that  in  controversy,  the  putative  wife, 
so  long  as  she  acts  innocently,  has  as  to  the  property  acquired  during 
that  time  the  rights  of  a  lawful  wife.**  In  tliat  case,  however,  the 
property  in  controversy  was  exclusively  the  property  of  the  putative 
wife,  and  further  than  the  general  terms  used  there  is  nothing  to 
indicate  that  the  Supreme  Court  intended  to  extend  the  doctrine  of 
the  two  cases  of  Morgan  v.  Morgan  and  Lawson  v.  Lawson  and  to 
hold  that  the  putative  wife  is  entitled  to  one-half  of  the  property 
acquired  by  the  husband  during  the  marriage,  but  which  was  not 
acquired  by  the  joint  efforts  of  the  two.  It  seems  to  the  writer  that 
the  language  quoted  above  from  the  Supreme  Court,  if  construed 
literally  and  without  limitation,  would  sustain  the  claim  of  the  putative 
wife  to  administer  as  survivor  of  the  community  upon  all  property 
acquired  by  her  and  her  putative  husband  during  the  existence  of  the 
assumed  relation  of  husband  and  wife,  contrary  to  the  doctrine  an- 
nounced by  Justice  Williams  in  the  case  of  Chapman  v.  Chapman,  16 
Texas  Civ.  App.  382,  and  would  also  sustain  the  claim  of  the  putative 
wife,  in  case  she  survive  him,  to  an  inheritable  interest  in  property 
acquired  by  the  husband  during  the  existence  of  the  putative  marriage, 
even  though  acquired  by  gift,  devise  or  descent. 
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In  the  case  of  Allen  v.  Allen,  105  S.  W.  54,  by  this  court,  and  101 
Texas  362,  by  the  Supreme  Court,  the  right  of  the  putative  wife 
to  one-half  the  property  involved  was  recognized.  However,  the  prop- 
erty involved  in  that  case  consisted  of  'a  tract  of  one  hundred  and 
sixty  acres  of  land  which  was  bought  by  the  husband  on  a  credit 
and  afterwards  paid  for  by  money  acquired  by  the  putative  wife 
by  gift  from  her  mother,  and  a  block  of  land  in  the  town  of  Tolar 
which  was  purchased  with  proceeds  of  crops  raised  on  the  one  hundred 
and  sixty  acre  tract,  and  all  of  the  property  was  acquired  during  the 
putative  marriage. 

In  the  writer's  investigation  of  the  decisions  of  our  State  no  case 
has  been  found  holding  that  property  not  acquired  by  the  joint  labors 
of  the  partners  of  a  putative  marriage  would  be  owned  by  them 
jointly,  even  though  the  same  might  be  the  community  property  of 
the  husband  and  his  lawful  wife  under  article  2968,  above  quoted. 
If  that  question  has  never  been  settled  by  the  decisions  of  our  State, 
then  it  was  certainly  not  inteuded  to  be  embracd  in  the  language 
of  the  Supreme  Court  in  the  case  of  Barkley  v.  Dumke,  quoted  above, 
"Therefore  we  think  it  should  be  taken  as  the  settled  doctrine  in  this 
State,''  etc.     (italics  mine).  ' 

It  can  not  be  said  that  the  cause  of  action  in  favor  of  J.  P. 
Bobertson  accruing  by  reason  of  the  injuries  he  received  in  the 
accident  in  controversy,  and  immediately  upon  the  happening  of  the 
accident,  was  acquired  by  the  joint  labors  of  himself  and  Mrs.  Maggie 
Bobertson.  No  evidence  was  introduced  to  show  that  J.  P.  Bobertson 
ever  entered  into  a  contract  with  Mrs.  Maggie  Bobertson,  specifically 
conveying  to  her  an  interest  in  the  cause  of  action,  and  to  say  that 
she  had  such  an  interest  would  be  to  say  that  such  an  interest  ac- 
crued to  her  as  an  incident  to  her  marriage  contract. 

In  the  case  of  Chapman  v.  Chapman,  16  Texas  Civ.  App.  382, 
Justice  Williams,  now  of  our  Supreme  Court,  said:  'The  right 
given  by  our  statutes  to  the  survivor  of  a  marriage  to  administer  the 
estate  of  the  deceased  spouse  and  the  property  which  belonged  to  them 
in  common  (Bev.  Stats,  arts.  2165-2167-2181)  is  given  to  him  or 
her  who  is  recognized  by  the  law  as  the  lawful  husband  or  wife 
of  the  deceased,  and  as  appellant  was  never  lawfully  married  to 
Thomas  Chapman  she  had  not  the  right  to  administer  in  preference 
to  anyone  else.  For  the  same  reason  there  was  no  community  estate, 
such  as  is  contemplated  by  the  statute,  between  herself  and  the 
deceased. '  The  community  estate  is  created  by  law  as  an  incident 
of  marriage  and  does  not  arise  from  contract  between  the  parties. 
It  is  created  by  law  only  as  between  those  who  occupy  towards  each 
other  the  relation  of  husband  and  wife." 

Statutes  governing  the  subject  matter  of  a  contract  are  as  much 
a  part  of  the  contract  as  though  expressed  therein,  and  in  this  sense 
are  incidents  to  the  contract,  11  Cent.  Digest,  sec.  750,  and  author- 
ities there  cited.  Obviously,  this  announcement  has  reference  to  con- 
tracts only  which  are  legally  binding.  The  statutes  defining  property 
rights  of  husband  and  wife  became  a  part  of  the  marriage  contract 
between  J.  P.  Bobertson  and  his  lawful  wife,  Mrs.  Annie  Budd,  but 
did  not  become  a  part  of  the  marriage  contract  between  J.  P.  Bobert- 
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son  and  Mrs.  Maggie  Bobertson,  as  J.  P.  Bobertson  was  not  l^ally 
capable  of  entering  into  the  last  named  contract,  and  the  same  there- 
fore had  no  binding  effect  in  law  npon  either  of  the  parties. 

To  establish  an  arbitrary  Tule  that  in  all  cases  a  putative  wife  is 
entitled  to  a  half  interest  in  such  a  cause  of  action  as  this,  accruing 
to  her  de  facto  husband,  when  she  contributes  nothing  to  its  acquisi- 
tion, and  thus  reduce  the  interests  of  the  lawful  wife  and  children 
therein  to  one-half  regardless  of  how  short  may  be  the  duration  of 
that  relation,  regardless  of  the  pecuniary  value  of  such  a  claim,  and 
regardless  of  equities,  even,  in  favor  of  the  lawful  wife,  in  whom 
the  statute  has  vested  a  one-half  interest  in  the  cause  of  action, 
would,  in  my  opinion,  extend  protection  to  the  putative  wife  further 
than  is  warranted  by  our  decisions,  and  further  than  the  principles 
of  equity  would  require. 

It  would  be  difficult,  if  not  impossible,  to  determine  how  much  the 
efforts  of  each  partner  to  a  putaitive  marriage  contract  had  contributed 
to  the  purchase  of  property  acquired  by  the  joint  labors  of  both, 
and  it  is  well  settled  that  in  the  albsence  of  proof  of  an  agreement 
to  a  contrary  effect,  parties  to  a  partnership  will  be  held  to  be  equal 
partners.  Likewise,  parties  contributing  to  the  purchase  of  property 
for  their  joint  use  and  benefit,  but  not  as  partners  strictly  speaking, 
are  presumed  to  own  the  same  in  equal  interests  in  the  absence  of 
proof  that  one  contributed  more  than  another,  or  that  by  contract 
between  them  it  was  agreed  that  the  interest  of  one  should  be  greater 
than  that  of  another.  Upon  this  theory  the  decisions  above  cited  and 
discussed,  holding  that  property  acquired  by  the  joint  labors  of  the 
parties  to  a  putfi^ive  marriage  is  owned  by  them  in  equal  interests, 
can  be  sustained  without  attaching  to  such  a  marriage  contract  the 
incidents  attached  by  our  statutes  to  a  lawful  marriage  contract. 
If  some  of  the  statutory  incidents  of  a  lawful  marriage  contract  are 
to  be  held  incidents  of  a  putative  marriage  contract  also,  I  can  per- 
ceive no  valid  reason  why  all  of  those  incidents  should  not  so  attach, 
and  thus  give  the  putative  wife  the  right  io  plead  coverture  against 
her  contracts  other  than  for  necessaries  and  for  the  benefit  of  her 
separate  estate,  an  inheritable  interest  in  the  separate  estate  of  the 
husband,  homestead  rights  and  all  other  rights  given  by  statute  to  a  law- 
ful wife.  If  some  of  these  rights  are  to  attach  to  the  putative  marriage 
contract  as  incidents  thereto,  and  others  denied,  where  shall  the  bound- 
ary line  be  drawn  between  such  as  do  and  such  as  do  not  so  attach? 

The  fact  that  Mrs.  Maggie  Bobertson  nursed  J.  P.  Bobertson  in 
his  illness  resulting  from  the  injuries  for  which  this  suit  was  prose- 
cuted, would  no  more  entitle  her  to  an  interest  in  the  cause  of  action 
than  would  the  services  rendered  by  his  physician  in  treatment  for 
the  same  injuries  vest  in  him  the  right  to  recover  for  the  infiiction 
of  those  injuries. 

For  the  reasons  above  noted  I  believe  that  the  judgment  in  favor 
of  Mrs.  Maggie  Bobertson  should  be  reversed,  and,  as  to  her, 
judgment  should  be  here  rendered  in  favor  of  appellant. 

Writ  of  error  granted,  reversed  and  rendered  as  to  Maggie  Bobert- 
son, and  affirmed  as  to  other  defendants  in  error.     103  Texas,  . 
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SouTHEBN  Kansas  Ra.ilway  Company  of  Texas  v.  John  McSwain. 

Decided  April  17,  1909. 

1. — ^ETidenoe— Xental  An^ish. 

Testimony  of  a  plaintiff  that  he  feared  blood  poison  would  set  in  and  prove 
fata!  as  a  result  of  personal  injuries,  is  competent  in  proof  of  mental  anguish. 

2. — Same — Application  for  Employment— Eelevant  EYidence. 

The  fact  that  the  form  of  an  application  for  employment  bore  the  heading 
or  name  of  a  different  railroad  company  from  the  one  in  whose  employment  the 
plaintiff  was  when  injured,  would  not  render  said  application  inadmissible  in 
evidence  when  it  was  shown  by  the  testimony  that  said  application  was  the  one 
upon  which  plaintiff  obtained  employment  with  defendant  company. 

8. — Same— Bnles  for  Employees— Declarations  of  Applicant  for  Employment. 

In  an  action  by  an  employee  against  a  railroad  company  for  damages  for 
personal  injuries  caused  by  the  moving  of  an  engine  while  plaintiff  was  cleaning 
the  same,  and  wherein  plaintiff  had  pleaded  inexperience  on  his  part,  negligence 
on  the  part  of  the  defendant  in  moving  said  engine  at  that  time,  and  in  a  failure 
to  provide  rules  for  his  protection,  an  application  by  plaintiff  to  defendant  for 
employment,  together  with  declarations  of  the  plaintiff  therein  contained  as  to 
his  familiarity  with  the  rules  of  the  defendant  and  the  duties  of  the  services, 
considered,  and  held,  under  the  circumstances  of  this  case,  not  subject  to  the 
objections;  (1),  that  said  application  was  for  a  different  employment  from  that 
in  which  plaintiff  was  engaged  when  injured,  and  it  was  therefore  irrelevant; 
(2),  that  it  was  an  attempt  on  the  part  of  the  defendant  railroad  company  to 
avoid  their  own  negligent  act  by  making  the  applicant  assume  risks  that  the 
law  did  not  impose;  and  (3),  that  the  application  was  not  made  to  the  defendant 
company,  but  to  a  different  railroad  company. 

4. — ^Practice— Objection  to  Evidence. 

When  an  ojection  is  good  in  part  and  not  good  in  part  and  the  objection 
is  to  the  evidence  as  a  whole,  the  objection  is  properly  overruled. 

5. — Xvidenoe — ^Ihity  of  Employee— Conclnsion  of  Witness. 

Testimony  that  it  was  the  duty  of  the  plaintiff  before  undertaking  a  certain 
task  to  take  certain  precautions  for  his  own  safety,  was  subject  to  the  objection 
that  it  was  a  conclusion  of  the  witness. 

ON  BEHEAMNG. 

6. — ^Fleading^— Speciilo  Allegation  of  Negligence. 

When  the  specific  charge  of  negligence  against  a  railroad  company  was  that 
it  failed  to  adopt  rules  and  regulations  to  prevent  engines  under  and  upon 
which  employees  were  engaged  in  work,  from  being  run  into  bj  other  engines  or 
cars,  without  restriction  as  to  any  particular  place  or  station,  evidence  that 
said  company  did  have  such  rules  ana  regulations  for  its  entire  system  of  roads 
was  admissible  although  it  appeared  from  other  evidence  that  the  said  rules  and 
regulations  were  not  enforced  at  the  particular  station  where  plaintiff  was  injured. 

Appeal  from  the  District  Court  of  Gray  County.  Tried  below  before 
Hon.  H.  G.  Hendricks. 

Terry,  Cavin  &  Mills,  Madden  &  Trulove  and  Hoover  &  Taylor, 
ioT  appellant. — The  statute  which  requires  the  citation  to  state  the 
nature  of  the  plaintiffs  demand  is  mandatory,  and  a  citation  upon  a 
Buit  for  negligence,  which  fails  to  state  the  nature  of  the  negligent 
acts  upon  which  the  plaintiff  will  rely  for  a  recovery  and  which  are 
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stated  in  his  petition,  does  not  meet  the  requirements  of  the  statute, 
is  calculated  to  mislead  the  defendant,  and  should  be  quashed  upon 
proper  motion.  Sayles'  Statutes,  ^article  1214;  Ford  v.  Baker,  33  S. 
W.,  1036. 

It  was  error  to  permit  the  plaintiff  to  testify*  that  he  suffered 
mental  anguish  for  fear  that  blood  poison  would  result  from  his 
injury  and  prove  fatal.  Such  testimony  was  in  aggravation  of 
damages  and  was  not  the  natural  and  proximate  consequence  of  the 
injuries  sustained.  4  Eliott  on  Bailroads,  2d  ed.  par.  1816  and 
cases  cited.  The  plaintiff  having  charged  in  his  petition  that  he  was 
inexperienced  and  unaware  of  the  hazards  and  dangers  incident  to 
the  business,  and  having  applied  for  and  accepted  employment,  his 
written  statement'  to  the  effect  that  he  imderstood  that  the  company 
desired  to  employ  only  experienced  men,  and  that  he  was  aware  of  the 
hazards  and  dangers  of  the  business,  and  that  he  would  rely  upon  his 
company's  employes  for  information,  were  competent  admissions  against 
him  as  tending  to  disprove  his  case.  Overstreet  v.  Manning,  67  Texas 
664;  Wells  v.  Fairbanks,  6  Texas,  684;  Warren  v.  Frederichs,  83 
Texas,  383 ;  Keesey  v.  Old,  82  Texas,  25 ;  Edwards  v.  Osman,  84  Texas, 
659.  It  was  proper  for  the  witness  Browning  to  testify  as  to  the  duty 
of  the  defendant  for  his  own  protection  before  going  under  the  engine; 
he  having  shown  himself  qualified  to  testify  upon  that  point.  McCray 
V.  G.  H.  &  S.  A.  B.  R.  Co.,  34  S.  W.,  98 ;  2  Eliott  on  Evidence,  par. 
1108;  4  Eliott  on  Bailroads,  second  ed.,  par.  901. 

Cooper  &  Stanford,  for  appellee. — The  court  was  correct  in  over- 
ruling appellant's  motion  to  quash  citation,  because  said  citation 
did  comply  with  the  requirements  of  the  statute.  Sayles'  Statutes, 
article  1214;  Houston  &  T.  C.  By.  Co.  v.  Burke,  55  Texas  323; 
Pipkin  V.  Kaufman,  62  Texas  545;  Hunt  v.  Wyley,  1  App.  C.  C, 
sec.  1214;  Houston,  E.  &  W.  T.  By.  Co.  v.  Irving,  2  App.  C.  C, 
section  123. 

There  was  no  error  in  the  action  of  the  court  in  permitting 
appellee  to  testify  that  he  suffered  mental  anguish  for  fear  blood 
poison  would  set  up  and  prove  fatal.  Missouri,  K.  &  T..  Bailway 
Company  v.  Miller,  61  S.  W.,  978. 

CONNEB,  Chief  Justice. — ^Appellee  recovered  a  judgment  for  six 
thousand  dollars  for  personal  injuries  received  by  him  while  engaged 
as  one  of  appellant's  employees  in  the  regular  discharge  of  his  duties 
as  engine  watcher  at  Pampa,  in  Gray  County.  Appellee  alleged,  and 
there  was  evidence  tending  to  show,  that  on  the  19th  day  of  July, 
1907,  at  about  two-thirty  o'clock  A.  'M.  one  of  appellant's  engines 
at  Pampa  was  by  its  operative  run  into  the  Pampa  yards  and  placed 
upon  what  is  designated  in  the  evidence  as  the  ^'passing  track,"  in 
close  proximity  to  one  or  more  box  cars,  and  was  turned  over  to 
appellee  to  be  cared  for  and  attended  to;  that  in  the  regular  discharge 
of  his  duties  appellee  took  charge  of  said  engine  and  began  cleaning 
the  same ;  that  in  order  to  clean  out  the  ash  pan  he  went  underneath 
the  engine  and  just  as  he  was  ready  to  begin  taking  the  ashes  out 
of  the  pan  the  crew  in  charge  of  another  engine  ran  a  box  car  with 
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great  force  and  violence  against  the  engine  nnder  which  appellee  was 
workings  in  consequence  of  which  his  right  foot  was  mangled  and 
amputation  thereafter  necessitated.  Appellee^  among  other  grounds 
of  negligence  not  necessary  to  here  notice^  alleged  that  defendant 
had  failed  to  adopt  proper  rules  and  regulations  for  the  protection 
of  employees  working  as  engine  watchers,  which  fact  was  the  proximate 
cause   of  his   injuries. 

The  defendant  answered  by  demurrers,  the  general  denial  and  special 
pleas  of  assumed  risk  and  contributory  negligence. 

We  find  no  error  in  the  court's  action  in  pverruling  appellant's 
motion  to  quash  the  citation,  nor  in  permitting  plaintiff  to  testify 
that  he  suffered  mental  anguish  by  reason,  among  other  things,  of 
"the  fear  that  blood  poison  might  set  up  and  prove  fatal.'*  See 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Miller,  25  Texas  Civ.  App. 
461. 

The  third  assignment  of  error,  however,  we  think  must  be  sustained. 
In  this  assignment  complaint  is  made  of  the  court's  action  in  re- 
fusing to  permit  appellant  to  introduce  in  evidence  the  foUoj^ing 
paragraphs  of  the  plaintiff's  application  for  employment  dated  on 
the  16th  day  of  May,  1906,  as  follows: 

"33:  Do  you  understand  that  every  employe  of  this  Company 
whose  duties  are  in  any  way  prescribed  by  the  rules  must  always  have 
a  copy  of  the  rules  at  hand  when  on  duty  and  must  be  conversant 
with  every  rule  and  that  you  must  render  all  the  assistance  in  your 
power  in  carrying  them  out,  and  immediately  report  any  infringement 
of  them  to  the  head  of  your  department,  and  do  you  agree  that  such 
rules,  including  any  changes  therein  or  additions  thereto  from  time 
to  time  shall  be  a  part  of  your  contract  of  employment?    Yes." 

"37:  Do  you  understand  that  all  employes  are  expected  to  protect 
themselves  from  personal  injury  by  avoiding  risks,  and  that  those 
who  may  receive  injuries  on  account  of  taking  risks  will  have  no 
claim  upon  the  company?    Yes." 

"41:  Do  you  understand  that  no  oflScer  or  employe  of  this  com- 
pany is  authorized  to  request  or  require  you  to  use  defective  tracks, 
cars,  machinery  or  appliances  of  any  kind,  except  at  your  own  risk 
of  injury  therefrom?    Yes." 

"42:  Do  you  understand  that  this  company  desires  to  employ  only 
experienced  men  in  its  service,  and  does  not  undertake  to  educate 
inexperienced  men ;  and  do  you  state  that  you  are  aware  of  the  hazards 
and  dangers  of  the  business,  and  agree  to  rely  upon  your  co-employees, 
and  not  upon  the  company,  for  information  as  to  any  or  all  things, 
including  the  character  of  any  kind  of  machinery  and  appliances 
which  would  render  your  work  dangerous  or  subject  you  to  injury, 
or  which  may  be  necessary  to  the  proper  performance  of  your  duty; 
and  do  you  waive  any  responsibility  whatsoever  on  the  part  of  the 
company  or  its  officers  touching  the  matters  herein  referred  to,  and 
that  this  shall  apply  to  any  position  to  which  you  may  now  or 
hereafter  be  assigned?    Yes." 

To  the  introduction  of  these  rules  appellee  objected,  first,  on  the 
ground  substantially  that  the  application  was  for  a  different  position 
— ^that  of  an  engine  wiper  at  AmariUo— from  that  involved,  an  engine 
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watcher  at  Pampa — and  that  hence  the  testimony  was  immaterial  and 
irrelevant;  second,  that  it  was  an  attempt  on  the  part  of  the  rail- 
road company  to  avoid  their  own  negligent  act  in  making  the  appli- 
cant assnme  a  risk  that  the  law  does  not  put  npon  him;  and  third, 
that  the  application  is  made  to  the  Pecos  Valley  ft  X.  T.  By.  Co., 
whereas  at  the  time  of  the  injury  the  plaintiff  was  in  the  service  of 
appellant. 

Nothing  in  the  facts  shows  that  the  application  wonld  not  apply 
in  favor  of  appellant  as  well  as  the  Pecos  Valley  ft  X.  T.  By.  Co., 
save  possibly  that  the  heading  of  the  application  shows  the  name 
^'Santa  Fe,''  and  in  the  body  in  one  place  appears  the  name  'Tecos 
Valley  N.  T.  By.  Co.'*  Appellant  insists  that  we  are  required  to 
take  judicial  notice  of  the  fact  that  all  of  the  railway  companies 
named  are  parts  of  a  single  system;  but  whether  so  or  not,  the  CTidence 
plainly  indicates  that  the  application  under  consideration  was  the  one 
under  which  appellee  was  working  at  the  time  he  was  injured.  He 
did  not  in  his  testimony  undertake  to  testify  otherwise.  On  the 
contrary  he  testified:  *'0n  or  about  the  16th  day  of  May  last  (the 
date  of  the  application)  I  was  employed  to  work  for  the  Southern 
Kansas  Bailway  Company  of  Texas.  I  was  employed  at  the  P.  V. 
shops  at  Amarillo.''  He  then  gives  the  name  of  the  person  by  whom 
he  was  employed,  and  testified  that  the  successor  in  position  of  the 
person  so  named  later  directed  him  to  go  to  Pampa  for  the  employ- 
ment he  was  engaged  in  at  the  time  of  the  injury  complained  of. 
He  says:  **!  worked  for  the  railroad  at  Amarillo,  I  think  it  was  a 
month  and  four  days — ^a  month  and  three  and  a  half  or  four  days — 
something  like  that.  Then  I  came  to  Pampa,  Texas ;  then  Mr.  Cramer 
sent  me  to  Pampa.  He  is  the  roundhouse  foreman  at  Amarillo.  While 
I  worked  at  Amarillo,  I  worked  under,  all  but  the  first  few  days,  the 
man  that  I  made  out  my  application  with,  John  Sartori — ^he  was  fore- 
man at  first.  I  understand  that  he  was  in  Mr.  Cramer's  place;  I  don't 
know  that.  After  I  worked  there  about  a  month  and  four  days  I  was 
transferred  to  Pampa.  I  worked  as  engine  watchman  at  Pampa.  Mr. 
Cramer  sent  me  to  Pampa  to  work.  .  .  .  My  duties  were  to  watch 
engines  at  night.  Mr.  Cramer  directed  me  to  watch  engines  there  at 
Pampa  at  night.  Mr.  Cramer  didn't  give  me  any  instructions,  only 
just  told  me  to  go  down  and  watch  engines.** 

Another  witness,  J.  B.  Browning,  among  other  things,  in  testifying 
about  the  book  of  rules  he  was  identifying,  said  that:  "The  outside 
says  that  is  a  Santa  Fe  book.  I  suppose  that  includes  all  the  branches, 
—the  A.  T.  &  S.  F.,  the  G.  C.  &  S.  F.,  P.  V.,  and  Southern  Kansas. 
I  suppose  it  includes  the  whole  system.**  So  that,  if  the  question 
of  whether  the  application  had  been  made  for  employment  under  the 
P.  V.  &  N".  T.  or  the  appellant  was  material,  the  issue  under  the 
evidence  should  at  least  have  be^n  submitted  to  the  jury. 

This  last  observation  would  seem  also  to  apply  to  the  question  of 
whether  or  not  there  was  any  material  difference  in  the  duties  of  an 
'^engine  wiper**  and  an  "engine  watcher.**  In  reading  the  evidence, 
which  for  the  sake  of  brevity  we  will  not  set  out,  it  would  seem  Jhat 
the  duties  in  many  respects  are  very  similar.  At  all  events,  appellee 
testified  that  while  at  Amarillo  for  some  three  weeks  he  "was  working 
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at  and  around  engines/'  and  that  "during  those  three  weeks  I  learned 
enough  to  go  oflE  and  undertake  to  be  an  engine  wiper.  I  learned 
enough  in  that  time  so  that  I  thought  I  could  take  the  job  of  engine 
wiper  and  perform  the  duties  of  that  job.  I  learned  what  an  engine 
wiper  had  to  do  around  there  in  the  roundhouse.*' 

Was,  then,  the  rejected  testimony  immaterial?  We  think  not. 
Appellee  had  pleaded  inexperience,  negligence  on  appellant's  part  for 
making  the  collision,  and  in  a  failure  to  provide  rules  for  his  protec- 
tion. Defendant  had  answered  by  denying  the  negligence  charged  and 
pleading  the  contributory  negligence  of  appellee.  Furthermore,  appel- 
lant introduced  among  others  the  following  rules  in  use  on  its  system 
— Rule  No.  26,  that:  ''A  blue  flag  by  day  and  a  blue  light  by  night 
displayed  at  one  end  or  both  ends  of  an  engine,  car  or  train,  indicates 
that  workmen  are  under  or  about  it;  when  thus  protected  it  must  not 
be  coupled  to  or  moved.  Workmen  will  display  the  blue  signals,  and 
the  same  workmen  are  alone  authorized  to  remove  them.  Other 
ears  must  not  be  placed  on  the  same  track,  so  as  to  intercept  the  view 
of  the  blue  signals;  without  first  notifying  the  workmen.''  Eule  No. 
317,  that,  "All  car  inspectors,  conductors,  brakemen  or  other  employes, 
who  are  working  under  or  about  any  car  or  train  in  yards  upon  switch 
or  main  track,  or  at  any  other  place,  must,  for  their  own  protection, 
place  thereon  a  blue  flag  by  day  <and  a  blue  light  by  night  as  a  warning 
to  advise  other  employes  that  work  is  being  done  upon  said  car  or 
train." 

There  is  evidence  tending  to  show  that  appellee  went  under  the 
engine  that  injured  him,  while  the  other  train  was  switching  in  the 
yards,  without  displaying  the  lights  required  by  the  rules  quoted,  and 
that  the  operative  of  the  train  which  moved  the  engine  under  which 
appellee  was  working  did  so  without  knowledge  of  his  presence  under 
the  engine,  but  without  having  sent  a  man  for  personal  examination. 

In  the  light  of  all  this  testimony  it  seems  to  us  that  the  rejected 
rules  were  rele^nt  to  the  issue  of  appellant's  negligence  in  backing 
into  the  engine  under  which  appellee  was  working,  and  upon  the 
issue  of  appellee's  contributory  negligence  in  going  thereunder  at  the 
time  he  did,  and  under  the  circumstances  that  he  did.  The  rejected 
rules  required  the  employee  to  have  a  copy  of  the  rules  at  hand  and 
required  him  to  be  conversant  with  every  rule  *and  to  do  all  in 
his  power  to  carry  them  out.  They  were  in  the  nature  of  a  declaration 
on  appellee's  part  that  he  understood  the  hazards  and  dangers  of  the 
business,  and  that  the  application  should  apply  to  any  position  to 
which  he. might  thereafter  be  assigned.  We  know  of  no  reason  why 
an  employee  may  not  lawfully  so  declare  and  so  agree.  It  may  be  that 
one  or  more  of  the  rules  offered  is  subject,  as  appellee  insists,  to  the 
objection  that  it  is  in  the  nature  of  a  contract  to  relieve  appellant  of 
the  risks  arising  from  its  own  negligence.  But  clearly  all  are  not  so, 
and  the  objections  were  urged  to  the  rules  as  a  whole.  In  such 
case,  the  practice  is  to  overrule  the  objection.  See  Jamison  v.  Dooley, 
98  Texas,  206. 

Numerous  other  assignments  of  error  are  presented,  but  we  find 
nothing  requiring  extended  discussion.  The  testimony  of  tlie  witness 
Vol.  LV  Civil— 21, 
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Browning  to  the  effect  that  it  was  the  duty  of  the  plaintiff  before 
going  under  the  engine  at  the  time  of  his  injury  to  warn  the  train 
crew  of  the  fact,  or  to  have  put  out  lights  to  indicate  that  he  was 
under  the  engine,  was  subject  to  the  objection  urged,  that  it  was  a 
conclusion  for  the  jury^s  determination  and  not  that  of  the  witness. 
See  Lipscomb  v.  H.  &  T.  C.  Ey.  Co.,  95  Texas,  5;  Grand  Rapids  & 
I.  B.  Co.  V.  Ellison,  20  N.  E.  135 ;  Allen  v.  Burlington,  Cedar  Eapids 
&  Northern  E.  Co.,  11  N".  W.  614. 

In  the  charges  given  and  in  the  action  of  the  court  in  refusing 
special  instructions,  we  find  no  reversible  error;  but  for  the  error 
of  the  court  complained  of  in  the  third  assignment  and  above  discussed, 
the  judgment  must  be  reversed  and  the  cause  remanded. 


ON   MOTION   FOB   REHEARING. 

It  is  urged  that  the  evidence  excluded  by  the  court  and  because  of 
which  the  judgment  was  reversed,  is  immaterial,  among  other  things 
not  noticed  in  our  original  conclusions,  in  that  it  is  undisputed  in  the 
evidence  that  'Appellant  had  no  rules  or  regulations  in  its  yards  at 
Pampa  for  the  protection  of  engine  watchers.*'  It  seems  to  be  conceded 
in  the  motion  for  rehearing  that  the  appellant  railway  company  is  one 
of  the  branches  of  the  Santa  Fe  System  and  the  testimony  of  the 
witness  Browning,  part  of  which  we  quoted  in  our  original  opinion, 
at  least  tends  to  show  that  the  book  of  rules  identified  by  him,  from 
which  also  we  quoted,  applies  to  Pampa  as  well  as  to  other  stations  of 
the  system.  In  speaking  of  the  rules  he  testified,  in  addition  to  what 
we  before  quoted:  "This  rule  that  I  have  referred  to,  the  using  of 
blue  flags  in  the  day  time  and  a  blue  light  at  niglit  to  protect  a  train 
under  which  an  employee  may  be  at  work,  is  in  force  at  Amarillo  on 
the  rip  track — that  is,  where  carmen  are  Working.  This  rule  applies 
all  along  the  line;  all  car  inspectors,  conductors,  brakemen  or  other 
employees  who  are  working  under  or  about  any  car  or  train  in  yards, 
upon  switch  or  main  track,  or  at  any  other  place,  must,  for  their  own 
protection,  place  thereon  a  blue  flag  by  day  and  a  blue  light  by  night 
as  a  warning  to  advise  other  employees  that  work  is  being  done  upon 
said  car  or  train.*'  It  is  true  that  this  witness  further  testified  that 
"I  never  saw  any  blue  lights  at  Pampa,*'  and  that  appellee  testified 
without  contradiction  that  "nothing  was  done  by  Mr.  Uramer  or  the 
operator  or  the  station  agent  or  anyone  else,  with  reference  to 
furnishing  me  flags,  signials,  lanterns  or  anything  else;  they  did  not 
furnish  me  any  signals  such  as  flags,  lanterns,  or  any  other  means  of 
protecting  the  engine  imder  which  I  was  employed  'to  work.  The  com- 
pany did  not,  through  any  of  its  agents,  give  me  any  information 
whatever  with  reference  to  any  rules  by  which  I  should  do  my  work, 
or  by  which  I  should  protect  myself  against  being  run  into  by  any 
other  engine  or  oars."  But  the  failure  to  furnish  appellee  with  flags, 
lanterns,  or  other  signals  with  which  to  protect  himself,  or  to  Enforce 
rules  requiring  the  use  of  such  signals,  was  not  made  by  appellee 
a  ground  of-  negligence  in  his  petition.  The  ground  of  negligence  in 
this  respect  appellee  saw  propier  to  allege  was  that  appellant  had  failed 
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to  "adopt  rules  and  regulations  to  prevent  engines  under  which  or  upon 
which  employees  were  engaged  in  work,  from  being  run  into  by  other 
engines  and  cars,"  etc.,  without  restriction  as  to  station.  We  think  it 
apparent  that  it  fs  one  thing  to  fail  to  "adopt'^  reasonable  rules  for 
the  protection  of  employees,  and  quite  another  to  be  negligent  in  their 
non-enforcement,  or  in  failing  to  furnish  the  signals  required  by  the 
rules.  We  therefore  adhere  to  the  conclusion  that  the  rejected  evidence 
was  revelant  to  issues  as  made  by  both  pleading  and  ^testimony  and  that 
the  court  should  have  admitted  such  rejected  testimony. 
The  motion  for  rehearing  is  accordingly  overruled. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  J.  R.  Barrett. 

Decided  April  It,  1909. 

1. — ^Pleading — ^Damages — Negligent  Failure  to  Deliyer  Xetsage— Petition. 

Petition,  in  an  action  against  a  telegraph  company  for  damages  caused  by 
its  negligence  in  failing  to  promptly  deliver  a  message  advising  the  plaintiff 
that  his  daughter  was  expected  to  die  at  any  time,  considered,  and  held  to  state 
a  good  cause  of  action. 

2. — ^Damages — ^Negligence — ^Failure  to  Deliver  Telegram— Continued  Anxiety- 
Pleading. 

Where  the  plaintiff  received  a  message  advising  him  that  his  daughter  was 
expected  to  die  at  any  time,  and  in  reply  to  a  message  of  inquiry  from  him  an 
answer  was  sent  which  told  him  that  she  was  no  better,  there  could  be  no  recovery 
for  negligent  failure  to  deliver  the  answer,  as  it  did  not  convey  any  information 
other  than  what  he  already  knew,  and,  had  he  received  it,  it  would  not  have 
tended  to  relieve  or  lessen  the  existing  anxiety.  Allegations  held  to  show  no  cause 
of  action. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  E.  L.  Porter. 

N,  L.  Lindsley  and  B.  B.  Neyland,  (Geo.  H.  Fearons^  of  counsel) , 
for  appellant. 

B,  Q,  Evans,  for  appellee. — ^Mental  anxiety  and  anguish  occasioned 
by  the  failure  to  receive  a  telegram  informing  a  faither  that  his 
daughter  is  no  better  when  he  already  knows  that  she  is  sick  and 
expected  to  die,  is  an  element  of  damages,  when  the  grief  and  anxiety 
of  the  addressee  is  thereby  augmented.  Western  TJ.  Tel.  Co.  v. 
O'Callahan,  32  Texas  Civ.  App.,  336. 

RAINEY,  Chief  Justice. — ^The  statement  of  the  nature  and  result 
of  the  suit  made  by  the  appellant  is  admitted  by  appellee  to  be  correct 
and  we  adopt  the  ^ame  in  part. 

Appellee  sued  for  damages  for  injuries  sustained  by  himself  on 
account  of  an  alleged  delay  in  the  delivery  of  the  following  telegram: 
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"Commerce,  Texas,  April  6,  07. 
"To  J.  R  Barrett,  care  of  Baptist  Church, 
Corinth,  Miss. 
Expecting  Luna  to  die  any  time.     Come  at  once.     Answer. 

(Signed)   W.  C.  Barrett.'' 

The  ground  of  damage  claimed  is  this:  That  on  April  6,  1907, 
the  plaintiff  resided  in  Hunt  County,  at  Commerce  Texas,  and  the 
defendant  was  a  corporation  having  an  office  and  local  agent  at 
Greenville  in  said  county;  that  defendant  also  had  offices  between 
Commerce,  Texas,  and  Corinth,  Miss.,  and  transmitted  messages  for 
hire  between  said  points  at  said  time;  that  on  said  date  he  resided 
with  his  family  at  Commerce,  Texas;  that  his  family  consisted  of  his 
wife,  two  daughters  and  two  sons;  that  he  had  one  daughter  whose 
name  was  Luna,  and  who  had  been  married  but  a  short  time  prior 
to  said  date;  that  on  said  date  he  was  at  Corinfth,  Mississippi,  and 
had  been  there  or  in  that  vicinity  for  about  two  weeks;  that  on  said 
date  plaintiff's  daughter,  Luna  Potts,  was  very  sick  at  Commerce,  Texas, 
and  W.  C.  Barrett,  plaintiff's  son,  acting  for  and  on  behalf  of  the 
plaintiff,  delivered  to  the  agent  of  the  defendant  at  Commerce,  Texas, 
the  above  described  message;  that  the  said  W.  C.  Barrett  paid  the 
defendant's  agent  the  price  demanded  for  sending  the  message,  and 
at  the  same  time  informed  the  said  agent  of  the  importance  of  a 
delivery  and  of  the  relation  of  the  parties,  whose  names  were  mentioned 
in  the  telegram.  Plaintiff  further  alleged  that  said  telegram  was 
received  at  Corinth,  Mississippi,  at  six  o'clock  p.  m.  on  the  same  date, 
but  was  not  delivered  to  him  until  after  nine  o'clock  that  night,  a  delay 
of  more  than  three  hours ;  that  if  said  telegram  had  been  delivered  to  him 
at  any  time  before  7:30  p.  m.,  on  the  day  it  was  sent  he  could  and 
would  have  left  Corinth  for  his  home  at  Commerce,  Texas,  and  could 
and  would  have  reached  his  home  by  three  o'clock  Sunday  afternoon, 
April  7th,  but  that  in  consequence  of  said  delay,  he  did  not  reach  his 
home  until  Tuesday  morning  about  3  a.  m.  Plaintiff  further  alleged 
that  when  he  received  said  message  the  next  train  leaving  Corinth,  by 
which  he  could  have  made  connection  and  reached  his  home  at  Com- 
merce, Texas,  was  scheduled  to  leave  at  three  o'clock  a.  m.;  that  after 
receiving  said  message,  he  sent  the  following  reply : 

"Corinth,  Miss.,  April  6,  1907. 
"To  W.  C.  Barrett,  Commerce,  Texas. 

How  is  Luna?    I  can  not  leave  until  three  a.  m. 

(Signed)    J.   R.  Barrett." 

That  at  the  time  he  delivered  said  message  to  the  defendant  at 
Corinth,  Mississippi,  he  paid  for  the  same  the  sum  of  sixty  cents,  and 
requested  the  agent  to  ask  for  a  reply;  that  said  telegram  was  delivered 
to  the  plaintiff's  wife  at  Commerce,  Texas,  about  11  o'clock  on  the 
night  of  April  6th,  and  plaintiff's  daughter,  Bertie,  wrote  out  and 
delivered  to  the  defendant's  agent  at  Commerce,  Texas,  the  following 
message :  "Luna  no  better.  Come  at  once ;"  that  she  directed  said  agent 
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to  go  to  W.  C.  Barrett  in  Commerce,  and  he  would  pay  the  charges 
for  transmitting  the  same,  which  said  agent  agreed  to  do  and  left. 

Plaintiff  alleges  that  he  waited  until  midnight  and  imtil  the  agent 
at  Corinth  closed  his  office,  expecting  a  reply;  that  he  left  on  the  first 
train  that  left  Corin<th  thereafter,  which  was  about  six  o'clock  a.  m., 
Sunday  morning,  said  train  being  late  about  three  hours;  that  he  did 
not  arrive  at  home  until  Monday  night,  April  8th,  or  Tuesday  morning 
about  3  a.  m. ;  that  when  he  reached  home  he  found  his  daughter 
was  better,  and  that  she  finally  recovered;  that  when  he  found  the 
telegram  had  been  delayed  about  three  hours  and  that  if  the  same  had 
been  delivered  he  could  have  left  on  the  seven  o'clock  train,  and  when 
he  realized  that  he  would  be  deprived  of  being  with  bis  daughter  for 
at  least  twenty-four  hours  he  was  greatly  distressed  in  mind,  was  dis- 
appointed, perplexed  and  grieved  because  of  not  being  able  to  be  with 
his  daughter  during  said  time;  that  when  he  could  not  get  a  reply 
from  his  son  concerning  her  condition,  and  when  he  was  imable  to 
learn  whether  she  was  still  living  or  dead,  and  not  knowing  whether 
his  telegram  had  reached  home  or  not,  and  not  knowing  whether  his 
daughter  knew  he  intended  to  start  home,  or  was  on  the  way,  and 
when  he  realized  he  would  have  to  begin  his  journey  and  reach  his 
home  many  hours  thereafter  without  being  able  to  hear  from  them, 
he  was  still  further  disappointed,  distressed  and  worried;  that  by 
reason  of  the  negligence  of  the  defendant  in  failing  to  promptly  deliver 
to  him  the  telegram  at  Corinth,  and  of  its  negligence  in  failing  to 
deliver  the  telegram  at  Commerce,  as  above  set  forth,  plaintiff  was 
caused  to  suffer  mental  pain  and  anguish  of  mind  to  his  damage  in  the 
bUm  of  $1,995,  for  which  amount  he  asked  judgment. 

Defendant  answered  by  general  demurrer,  various  special  demurrers 
and  general  denial.  A  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  the  sum  of  $500  from  which  this  appeal  is 
prosecuted. 

It  will  be  seen  that  appellee  sought  a  recovery  on  two  grounds. 
The  first  for  the  negligent  failure  to  deliver  a  telegram  informing  him 
of  his  daughter's  illness,  and  the  second  for  the  negligent  failure  to 
deliver  an  answer  to  a  telegram  sent  by  him  inquiring  about  his 
daughter's  condition.  Special  exceptions  were  urged  against  the  allega- 
tions of  the  petition  as  failing  to  state  a  cause  of  action,  as  to  both 
grounds,  which  exceptions  were  overruled.  As  to  the  allegations  charg- 
ing negligence  for  the  failure  to  deliver  the  first  message,  we  think  a 
good  cause  of  action  was  stated,  and  the  court  did  not  err  in  over- 
ruling defendant's  demurrers  thereto.  (Western  Tel.  Co.  v.  Belew, 
32  Texas  Civ.  App.,  336.) 

As  to  the  allegations  of  the  petition  relating  to  the  failure  to  receive 
a  message  in  reply  to  the  one  he  sent  inquiring  of  his  daughter's 
condition,  appellant  presents  the  following  assignment  of  error,  viz.: 
*'The  court  erred  in  overruling  and  in  not  sustaining  the  defendant's 
sixth  special  exception,  which  complains  of  allegations  in  the  plaintiff's 
petition  growing  out  of  the  failure  to  receive  a  reply  to  the  message 
which  plaintiff  sent  from  Corinth,  Mississippi,  asking,  ^How  is  Luna? 
I  can  not  leave  until  three  a.  m.'  For  that  no  damage  could  have 
r^ulted  to  plaintiff  growing  out  of  the  company's  delay  or  failure  to 
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deliver  said  message,  because  the  telegram  and  answer  to  said  message 
read:  ^una  no  better;  come  at  once.'  And  inasmuch  as  if  the  plain- 
tiff had  received  said  answer  it  would  have  left  him  with  the  same  ad- 
vices which  he  at  iirst  received  relating  to  his  daughter's  fllness,  the 
said  allegations  are,  therefore,  too  remote  to  be  made  the  basis  of  any 
action.''  Under  this  assignment  the  following  proposition  is  submitted : 
'The  damages  for  failure  to  receive  a  reply  message  in  response  to  a 
telegram  of  inquiry  as  to  the  condition  of  a  party  sent  by  a  person  who 
had  been  previously  advised  by  telegraph  that  the  party  inquired  about 
is  expected  to  die,  are  not  recoverable  for  a  breach  of  a  contract,  when 
it  further  appears  that  if  such  reply  message  had  been  received  it  would 
have  said  that  the  person  expected  to  die  was  no  better." 

The  court  erred  in  overruling  said  exception.  "The  damage  here 
complained  of  was  the  mere  continued  anxiety  caused  by  the  failure 
promptly  to  deliver  the  message."  (Rowell  v.  Western  TJ.  Tel.  Co., 
75  Texas,  2Q.)  Had  the  plaintiff  received  the  message  sent  in  reply  to 
his,  we  do  not  understand  how  it  would  have  alleviated  his  suffering. 
The  message  did  not  convey  any  information  other  than  what  he 
already  knew  and  had  he  received  it,  it  would  not  have  tended  to 
relieve  or  lessen  the  existing  anxiety. 

For  the  error  in  failing  to  sustain  the  said  sixth  exception  the  judg- 
ment is  reversed  and  cause  remanded. 

Beversed  and  remanded. 


'Abthur  Little  v.  H.  S.  Bich  et  al. 

Decided  April  17,  1009. 

l.-—STideno»—Xalloe— Principal  and  Agent. 

The  principal  is  not  responsible  for  the  personal  malice  of  his  agent,  and 
expressions  made  by  the  agent  indioatins  malice  in  the  absence  of  the  principal, 
are  not  admissible  to  show  the  motive  of  the  principal. 

S. — Same— Aet  of  Depnty  BherliT. 

Where  a  sheriff  and  others  were  sued  for  false  imprisonment  and  malicious 
proeeeutioui  a  letter  written  by  the  office  deputy  of  the  sheriff  in  the  latter's 
name,  inclosing  a  capias  for  the  arrest  and  indicating  malice  toward  the  plaintiff, 
in  the  absence  of  the  sheriff,  was  not  admissible  in  evidence,  though  such  deputy 
had  general  authority  to  sign  the  sheriff's  name  to  correspondence,  and  had 
been  directed  by  the  sheriff  to  send  the  capias,  the  deputy  himself  not  being  a 
party  of  the  suit,  nor  charged  by  the  pleadings  with  being  an  agent  or  concerned 
in  the  arrest  or  prosecution. 

8. — Same— Xemorandnm — ^Btfrething  Xemory. 

When  a  memorandum  is  used  to  refresh  the  memory  of  a  witness,  and  its 
contents  has  no  bearing  on  the  issue  in  the  case,  and  the  veracity  of  the  witness 
is  not  attacked,  the  memorandum  itself  is  properly  excluded. 

4. — ^Arreit — ^Unlawful  Arrest — ^Warrant— Statute. 

A  warrant  for  an  arrest  for  a  felony  issued  by  a  justice  of  the  peace  in  Ellis 
Coun^  and  directed  to  the  sheriff  or  any  constable  of  that  county,  conveyed  to 
the  officers  of  that  county  authority  to  make  arrest  within  the  limits  of  that 
county  only,  and  an  arrest  thereunder  made  in  Grayson  County,  without  the 
provisions  of  the  statute  ( Code  Crim.  Proc.,  art.  259 )  having  been  complied  with, 
was  unlawful,  and  the  officers  making  the  arrest  and  those  who  instigated  it 
could  not  defend  their  action  by  virtue  of  such  warrant, 
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6. — ^Arr«st  under  IndiotmeiLt — ^Xaliolous  Proseoution — -Probable   Cause — Caies 

Approyed. 

Where  the  evidence,  in  an  action  for  malicious  prosecution,  tends  to  show 
that  the  defendants  participated  in  securing  the  indictment,  and  were  actuated 
by  malice  and  having  no  reasonable  grounds  for  believing  that  the  plaintiff  was 
guilty  of  the  offense  charged,  the  issue  is  for  the  jury.  On  question  of  probable 
cause,  see^Landa  v.  Obert,  45  Texas,  639;  McManus  v.  Wallia,  52  Texas,  534, 
and   Ramsey  v.   Arrott,   64   Texas,   320. 

ON  REHEARING. 

6. — ^Arrest — Warrant. 

An  arrest  made  in  one  county  on  a  warrant  issued  by  a  justice  of  the 
peace  in  another  county  and  directed  to  the  officers  of  the  latter  county  without 
the  provisions  of  article  250,  of*  the  Code  of  Criminal  Procedure  having  been 
complied  with,  was  unlawful.  The  question  is  not  affected  by  the  Act  of  the 
29th  Legislature,  amending  articles  268  and  269,  which  authorizes  arrests  in 
one  county  on  a  warrant  issued  in  another  when  directed  to  the  officers  of  the 
county  where  the  arrest  is  made.    Acts  29th  Leg.,  p.  385. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  beloiRr 
before  Hon.  J.  M,  Pearson. 

Chas.  Crenshaw  and  Wilkins  A  Vinson,  for  appellant. 

Cecil  Smith  and  Farrar  &  Pierson,  for  appellees^  Forbes,  Moore  and 
Maggart. 

Freeman  &  Botsell,  for  appellees,  Bich  and  Biggerstaff. 

Silas  Hare,  for  appellee,  De  Spain. 

RAINEY,  Chief  Justice. — Arthur  Little  brought  this  action  against 
W.  W.  Forbes,  sheriff  of  Ellis  County,  and  two  of  his  deputies,  Moore  and 
Maggart,  and  H.  B.  Bich,  sheriflE  of  Grayson  County,  and  his  deputy, 
BiggerstafF,  and  the  chief  of  police  of  the  city  of  Sherman,  W.  H. 
D^Spain,  for  false  arrest  and  imprisonment  and  malicious  prosecution. 
Plaintiff  alleges  in  substance,  that  on  November  24,  1906,  a  complaint 
for  burglary  was  sworn  to  by  J.  M.  Maggart  in  Ellis  County  and  filed 
with  a  justice  of  the  peace  upon  which  said  justice  issued  a  warrant 
of  arrest  addressed  to  any  sheriff  or  constable  of  Ellis  County,  and 
on  same  day  plaintiff  was  arrested  by  Biggerstaff,  deputy,  and  De- 
Spain,  chief  of  police,  aforesaid,  without  having  said  warrant  in  their 
possession,  or  the  same  having  been  transferred  to  either  of  them,  and 
he  was  incarcerated  in  the  Grayson  County  jail  and  from  there  con- 
veyed to  Ellis  County  by  W.  H.  Forbes  and  his  deputy,  Lee  Moore, 
and  there  lodged  in  jail,  but  having  been  advised  that  he  was 
not  the  man  wanted,  he  was  soon  discharged  and  said  complaint 
formally  dismissed.  That  on  March  12,  1907,  plaintiff  was  indicted 
by  the  grand  jury  of  Ellis  County  for  said  crime  of  burglary  at  the 
instigation  or  by  the  procurement  of  W.  H.  Forbes,  in  which  he  was 
aided  and  abetted  by  some  or  all  of  the  other  defendants.  On  this 
indictment  a  capias  was  issued  which  came  to  the  hands  of  W.  H. 
Forbes  and  under  his  direction  plaintiff  was  again  arrested  and  im- 
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prisoned  in  Grayson  County  jail  by  said  H.  S.  Bich,  and  was  by  him 
delivered  to  said  Forbes  or  one  of  his  deputies^  who  took  him  to 
Ellis  County  and  then  imprisoned  him  in  the  jail  of  that  county^  where 
he  remained  until  discharged  under  a  writ  of  habeas  corpus  in  March, 
1907.  Said  charge  was  finally  dismissed.  That  the  defendants  con- 
spired together  to  do  the  things  above  recited,  and  said  indictment 
was  procured  for  an  imlawful  purpose  and  to  further  their  private 
ends,  etc. 

Defendants  plead  general  and  special  exceptions,  general  denial  and 
justification  under  a  warrant.  A  trial  was  had  and  the  court  instructed 
a  verdict  for  defendants  which  was  accordingly  returned  and  a  judg- 
ment rendered  thereon. 

The  first  assignment  complains  of  the  court  for  excluding  the  intro- 
duction of  a  letter  offered  as  evidence  by  plaintiff.  Said  letter  is  as 
follows : 

^'THE  STATE  OF  TEXAS  J.  M.  Maggart, 

County    of    Ellis.  J.  V.  Forbes, 

W.  H.  Forbes,  Sheriff.  Tom  Morgan,  Ennis, 

Tom  McKee,  Jailer.  Deputies. 

'^axahachie,  Texas,  March  13,  1907. 
'^H.  S.  Bich,  Sheriff, 

Sherman,  Texas. 
Dear  Sir: 

I  herewith  enclose  capias  for  my  friend,  Arthur  Little.  Please  do 
him  the  kindness  to  lock  him  up  and  wire  me.  He  may  rest  assured 
that  we  are  going  to  entertain  him  here  on  his  little  burglary  charge, 
and  when  you  get  ready  to  go  to  trial  let  me  know. 

Yours  to  command, 

W.  H.  Forbes,  Sheriff.'' 

This  letter  was  not  written  by  Forbes,  but  by  Mr.  Sweatt,  his 
oflBce  deputy.  Forbes  testified  that  Sweatt  did  most  of  his  correspond- 
ence and  had  authority  to  sign  his  name  to  letters  and  checks.  Did 
not  ask  Sweatt  to  virrite  it.  Did  not  know  his  object  in  writing  it 
and  did  not  know  what  was  in  it,  but  the  capias  had  been  sent  to 
Grayson  County  under  his  direction.  Sweatt  was  not  a  party  to  the 
suit,  nor  was  it  alleged  in  the  petition  that  he  was  one  of  the  con- 
spirators, or  the  agent  of  Forbes.  There  being  no  allegation  of  Sweatt 
being  the  agent  of  Forbes,  or  that  he  was  one  of  the  conspirators,  or 
had  anything  to  do  with  the  arrest  or  prosecution,  said  letter  was  not 
admissible.  (Lewis  v.  Hatton,  86  Texas,  633.)  The  principle  is  not 
responsible  for  the  personal  m<alice  of  his  agent,  and  expressions  made 
by  the  agent  indicating  malice,  in  the  absence  of  the  principal,  are  not 
admissible  to  show  the  motive  of  the  principal.  (Houston  &  T.  C.  B. 
Co.  V.  Willie,  63  Texas,  318.)  There  was  no  controversy  about  the  ca- 
pias having  been  sent  under  Forbes'  direction.  This  was  the  only  point 
upon  which  the  letter  could  have  been  admissible,  and  there  being  no 
controversy  about  that  it  was  not  reversible  error  for  the  court  to  ex- 
clude it. 

The  second  assignment  of  error  complains  of  th^  court's  refusal  to 
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admit  as  evidence  a  memorandum  made  by  witness  Bolin^  as  shown 
by  bill  of  exception  as  follows: 

**0n  the  trial  of  this  case,  W.  C.  Bolin,  a  witness  for  plaintiff, 
having  tesftified  that  on  the  8th  day  of  November,  1906,  he  was  town 
marshal  of  Stonewall,  then  Indian  Territory.  He  was  instructed 
by  the  town  recorder  of  Stonewall,  W.  T.  Heard,  to  issue  a  license  to 
Hares  &  Brown  to  show  in  said  town  from  November  8  to  November 
11,  1906,  said  recorder  being  sick  and  unable  himself  to  issue  said 
license;  that  witness  issued  said  license  at  the  time  and  made  the 
following  memoranda  of  the  issuance: 

'No.   56 $2.50. 

OCCUPATION  LICENSE. 

'To  Hares  &  Brown  for  the  occupation  of  show  from  il-8  to  11-11, 
1906.    Amount  of  tax  $5.00.    Issued  the  8th  day  of  November,  1906. 

N.  T.  Heard,  Eecorder. 
'W.  C.  Bolin.' 

''That  on  the  night  of  sadd  November  8,  1906,  witness  attended  said 
show  and  on  the  next  morning,  November  9,  1906,  he  met  the  plaintiff 
in  this  case,  Arthur  Little,  with  whom  he  was  acquainted,  on  the 
street  and  told  him  about  the  show  stating  that  it  was  a  good  show 
and  invited  plaintiff  to  go  with  him  on  the  night  of  the  9,  1906,  to 
said  show;  that  the  plaintiff  accepted  the  invitation  and  did  go  with 
him  to  the  show  and  they  sat  together  during  the  show,  and  when  it 
was  over,  left  the  house  in  which  the  show  took  place  together  and 
afterwards  parted  for  the  night.  And  the  next  morning,  the  10,  1906, 
'he  again  met  plaintiff  on  the  street  and  they  had  some  talk  together, 
and  among  other  things,  about  the  show. 

"Said  witness  also  testified  that  he  made  said  memoranda  himself, 
and  that  it  is  in  his  own  handwriting,  and  that  said  memoranda  is 
accurate  and  that  independent  of  said  memoranda  he  could  not 
accurately  fix  the  date  of  the  issuance  of  the  license  and  the  date 
that  he  and  plaintiff  attended  the  show  together.  Plaintiff  then 
offered  said  memoranda  in  evidence,  to  which  the  defendants  objected 
on  the  ground  that  it  was  immaterial,  irrelevant  and  hearsay  and 
did  not  tend  to  prove  any  issue  in  the  case.  The  court  sustained  this 
objection  and  refused  to  allow  said  memoranda  to  be  read  to  the 
jury.'' 

The  statement  of  facts  shows  that  Bolin  testified  that  plaintiff 
was  in  Stonewall  on  the  8th,  9th,  and  10th  of  November,  1906,  and 
refreshed  his  memory  from  said  memorandum,  and  there  were  several 
other  witnesses  who  testified  that  plaintiff  was  in  Stonewall  at  that 
time,  showing  that  it  was  impossible  for  him  to  have  committed  the 
burglary  at  Midlothian,  Ellis  County,  at  the  time  it  was  alleged  to 
have  been  committed. 

Mr.  Wharton,  in  vol.  1,  sec.  616,  Ev.,  states  the  rule  to  be  thus: 
'Tn  case  the  witness  swears  to  the  accuracy  of  the  memoranda  or 
i>ther  refreshing  documents,  they  may  go  to  the  jury  as  evidence^  if 
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not  per  se  inadmissible.  It  is  otherwise  if  snch  accnracy  is  not  proved. 
But  even  if  inadmissible,  they  may  be  nsed  to  refresh  his  memory,  if 
he  knows  they  were  accurate  when  made,  and  were  made  at  the  time  of 
the  events  noted.''  ^he  memorandum  contained  matter  that  had  no 
bearing  on  the  issues  in  this  case  and  within  itself  was  inadmissible. 
The  witness  refreshed  his  memory  from  it,  and  his  veracity  was  not 
attacked.  (Texas  &  Pac.  By.  v.  Tuck,  116  S.  W.,  620.)  .  Under  the 
circumst'ances  there  was  no  error  in  not  admitting  the  memorandum. 

Complaint  is  made  of  the  court's  action  in  giving  the  jury  a 
peremptory  charge  to  find  for  the  defendants.  The  evidence  shows 
that  the  first  arrest  and  imprisonment  of  plaintiff  by  the  ofiScers  of 
Grayson  County  was  without  authority  of  law.  The  warrant  issued 
by  the  justice  in  Ellis  County  was  directed  to  the  sheriff  or  any 
constable  of  Ellis  County,  which  conveyed  the  authority  to  the  oflBcers 
in  that  county  to  make  the  arrest  within  the  limits  of  said  county. 
Article  269  of  -the  Code  of  Criminal  Procedure,  provides  that,  ^HiV^hen 
a  warrant  of  arrest  is  issued  by  a  magistrate  other  than  a  judge  of 
the  Supreme  Court,  Court  of  Appeals,  District  or  County  Court,  it 
can  not  be  executed  in  another  county  than  the  one  in  which  it  issues 
unless  indorsed  by  some  one  of  said  judges,  in  which  case  it  can  be 
executed  anywhere  in  the  State ;  or  if  it  be  indorsed  by  some  magistrate 
of  the  county  in  which  the  accused  is  found,  it  may  be  executed  in 
such  county."  The  balance  of  said  article  prescribes  the  form  of  such 
indorsement,  etc.  As  none  of  the  requisites  of  said  article  were  com- 
plied with  to  give  vitality  to  said  warrant  in  Grayson  County,  the 
officers  making  the  arrest  and  those  who  instigated  it  can  not  defend 
their  action  by  virtue  of  said  warrant.  (Sneed  v.  McFatridge,  43 
Texas  Civ.  App.,  593.)  On  this  phase  of  the  case  we  are  clearly  of 
the  opinion  that  the  court  erred  in  instructing  a  verdict  for  all  the 
defendants. 

We  are  not  so  clear  on  the  proposition  as  to  the  arrest  and  impris- 
onment under  the  indictment.  Whether  or  not  any  of  the  defendants 
participated  in  securing  the  indictment,  about  which  the  testimony  is 
not  satisfactory,  being  actuated  by  malice  and  having  no  reasonable 
grounds  for  believing  'that  the  plaintiff  was  guilty  of  the  offense 
charged,  was  an  issue  under  all  the  facts  and  circumstances  that 
could  have  been  appropriately  submitted  to  the  jury.  The  question 
of  probable  cause  is  fully  discussed  in  Landa  v.  Obert,  45  Texas,  539; 
McManus  v.  Wallis,  52  Texas,  634;  Bamsey  v.  Arrott,  64  Texas,  320, 
and  other  Texas  cases,  and  a  further  discussion  by  us  is  unnecessary. 

The  evidence  was  such  that  the  trial  court  should  have  charged  the 
jury  on  the  issues  raised  thereby  and  having  failed  to  do  so,  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed   and   remanded. 

ON   REHEARINQ. 

The  motion  for  rehearing  calls  our  attention  to  the  Act  of  the 
Twenty-ninth  Legislature,  chap.  162,  p.  385,  amending  articles  258 
and  259  of  the  Criminal  Code,  wliich  we  overlooked,  and  contends  that 
under  said  amendment  the  first  arrest  of  appellant  was  not  unlawful. 
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As  amended  art.  258  reads:  '^hat  a  warrant  of  arrest  issued  by  any 
county  or  district  clerk  or  by  any  magistrate  (except  county  com- 
fiioners  or  commissioners'  courts^  mayors  or  recorders  of  an  incorpo- 
rated city  or  town)  shall  extend  to  any  part  of  the  state,  and  any 
peace  officer  to  whom  said  warrant  is  directed  or  into  whose  hands 
the  same  has  been  transferred,  shall  be  authorized  to  execute  the  same 
in  any  county  in  this  State.''  The  balance  of  said  amendment  has 
reference  to  the  serving  of  warrants  issued  by  county  commissioners  or 
commissioners'  courts,  mayors  or  recorders  of  incorporated  cities  or 
towns. 

We  do  not  see  that  the  amendment  in  any  way  should  cause  us  to 
change  our  former  holding.  The  warrant  upon  which  appellees  base 
their  defense  for  the  arrest  of  appellant,  was  directed  to  the  officers 
of  Ellis  County.  There  was  no  warrant  issued  to  Grayson  County; 
there  was  none  transferred  to  appellees,  nor  did  they  have  any  in  their 
hands  at  the  time.  Their  acts  in  making  the  arrest  without  having  a 
warrant  for  the  arrest  of  appellant  in  their  possession  is  not  sanctioned 
by  the  laws  of  this  State.    The  motion  for  rehearing  is  overruled. 

Overruled, 


Dallas   Consolidated  Electric   Street  Bailway  Company  v. 

B.  L.   Chambers. 

Decided  April  17,  1909. 

L^Jiiriei — Seleetion — Constitutional  Law. 

The  Act  of  the  Thirtieth  Legislature  (Gen.  Laws.  1907,  p.  269)  relating  to 
the  manner  of  selecting  juries  in  cities  having  a  certain  population,  is  not  in 
violation  of  the  Constitution  of  this  State. 

S. — ^Vegligenee— Question  of  Law  or  Faot,  When. 

When  a  duty  is  prescribed  by  law,  or  when  the  facts  are  undisputed  and 
such  that  only  one  conclusion  can  be  drawn  from  them,  then  the  question  of 
negligence  vel  non,  in  the  omission  of  such  duty,  is  one  of  law  and  the  court  may 
peremptorily  instruct  the  jury;  otherwise,  it  is  a  question  for  the  jury. 

8. — Sam^— Street  Car  Aeoident — Charge  Condemned. 

In  a  suit  for  damases  for  personal  injuries  caused  by  collision  with  a  street 
car  upon  the  street  of  a  city,  charge  considered,  and  held  obnoxious  to  the 
objections  that  it  trespassed  upon  the  province  of  the  jury  in  declaring  certain 
acts  and  omissions  of  the  defendant,  negligence  as  matter  of  law,  and  in  placing 
upon  the  defendant  a  greater  burden  than  the  law  required. 

4. — Charge— Use  of  Abbreviation  ''eto'^ 

In  a  suit  for  damages  for  personal  injuries,  after  naming  certain  elements  of 
damage  that  the  jury  should  considered  in  estimating  the  amount  of  the  damages, 
the  court  added  the  abbreviation  "etc."    Held,  error. 

Appeal  from  the  District  Court  of  Dallas  County.     Tried  below 
before  Hon.  E.  B.  Muse. 

TT,  n,  Wdlne  and  Finley,  Knight  &  Harris,  for  appellant. 
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Harry  P.  Lawiher  and  Chas,  M.  Meng,  for  appellee. — ^The  charge 
of  the  court  correctly  stated  the  law.  Art.  467,  Chap.  4,  Title  XVII, 
Ordinances  City  of  Dallas;  Thompson  on  Negligence,  Vol.  2:  Sees. 
1379,  1382,  .1384,  1392,  1397 ;  Dallas  Bapid  Transit  By.  v.  Dunlap, 
S.  W.,  877;  approved  in  St.  L.  S.  W.  By.  Co.  v.  Morrow,  93  S.  W., 
163;  Dallas  Bapid  Transit  By.  v.  Eliot,  26  S.  W.,  455;  approved  in 
San  Antonio  Traction  Co.  v.  TJpson,  71  S.  W.,  509;  Gulf,  Colo.  & 
S.  F.  By.  V.  Wagley,  40  S.  W.,  540;  Texas  &  Pac.  By.  Co.  v.  Fuller, 
36  S.  W.,  322;  Dallas  Consolidated  Electric  St.  By.  Co.  v.  lUo,  73 
S.  W.,  1076;  San  Antonio  Traction  Co.  v.  Upson,  71  S.  W.,  565; 
Galveston  City  By.  Co.  v.  Hewitt,  67  Texas.  473;  Bailwav  Co.  v. 
Duelin,  Se  Texas,  450;  T.  &  P.  By.  Co.,  v.  Fuller,  36  S.  W.,  319; 
Hays  V.  Gainesville  St.  By.  Co.,  70  Texas,  602;  Hall  v.  Ogden  City 
By.  Co.,  13  Utah,  243,  s.  c,  44  Pac,  1046;  Kestner  v.  Pittsburg 
Car  &  Traction  Co.,  158  Penn.,  422,  s.  c,  27  Atl.,  104;  Johnn  v. 
Hudson  B.  Co.,  20  N.  Y.,  65 ;  Gilmore  v.  Federal  St.  &  Pass.  B.  Co., 
163  Penn.  St.,  31;  s.  c,  25  Atl.,  651;  San  Antonio  Elec.  St.  By.  Co. 
V.  Brock,  80  S.  W.,  425. 

BAINEY,  Chief  Justice. — This  is  a  suit  to  recover  damages  for 
personal  injuries,  instituted  by  appellee  against  the  appellant.  The 
petition  alleged  in  substance  that  appellee  was  riding  across  the 
street  at  the  intersection  of  Live  Oak  and  Hawkins  Streets,  when 
a  car  operated  by  appellant  along  live  Oak  Street  was  negligently 
caused  to  collide  with  him  which  resulted  in  his  being  injured. 
Appellant  answered  by  general  denial  and  contributoiy  negligence. 
A  trial  resulted  in  a  verdict  and  judgment  for  appellee. 

The  first  assignment  of  error  complains  of  the  court  for  not 
quashing  the  jury  panel,  the  contention  being  that  the  law  enacted 
by  the  Thirtieth  Legislature,  chapter  131,  page  269,  under  which  the 
jury  were  drawn,  is  unconstitutional.  In  the  case  of  Northern  Texas 
Traction  Co.  v.  Danforth,  116  S.  W.,  147,  we  passed  upon  this  precise 
question  and  there  held  the  said  Act  of  the  Legislature  was  not 
unconstitutional,  and  a  writ  of  error  was  refused  by  the  Supreme 
Court,  therefore  said  assignment  is  not  well  taken. 

Complaint  is  made  of  the  following  paragraph  of  the  court's  charge: 
'TTou  are  instructed  that  while  a  street  railroad  company  has  the  right 
to  run  its  cars  on  a  public  street,  yet  the  public  have  also  the  right 
to  travel  thereon,  and  at  street  crossings  the  rights  of  both  to  cross 
are  equal,  and  that  the  duty  is  imposed  upon  both  to  exercise  such 
care  and  precaution  to  avoid  accidents  as  a  reasonable  prudence 
would  suggest.  The  degree  of  care  required  by  the  law  of  a  street 
railroad  company  is  proportioned  to  .the  danger  attendant  upon  its 
operation  at  the  time  and  place  in  question  and  increases  with  the 
increase  of  the  danger,  and  in  the  case  of  a  motorman  upon  an  electric 
car  traversing  the  streets  of  a  city  the  law  requires  such  watchful  care 
as  will  prevent  accidents  or  injuries  to  persons  who  without  negligence 
on  their  part  may  not  be  able  to  get  out  of  the  way  of  the  passing  car. 
In  this  case  it  was  the  duty  of  the  motorman  to  keep  a  vigilant  watch 
for  all  vehicles  and  persons,  either  on  the  track  or  moving  towards  it, 
«md  upon  the  first  appearance  of  danger  to  stop  the  car  in  th^  shortest 
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time  and  space  possible,  and  to  Iiave  sncli  control  over  the  speed  of 
his  car  as  would  enable  him  to  so  stop  said  car.  It  was  the  motor- 
man's  duty  to  give  warning  of  the  approach  of  the  car  to  Hawkins 
Street  by  ringing  the  gong  on  the  car.  It  was  the  duty  of  the  defend- 
ant company  to  have  said  car  provided  with  a  signal  light  of  sufficient 
power  to  give  timely  notice  of  the  car's  approach  to  Hawkins  Street, 
and  the  motorman  should  not  have  been  running  his  car  at  a  greater 
rate  of  speed  than  would  have  enabled  him  to  have  stopped  said  car 
within  the  distance  covered  by  the  light  thrown  forward  by  his  own 
headlight.  The  failure  on  the  part  of  the  defendant  company  or 
its  motorman  to  perform  any  or  all  of  the  duties  above  named,  if 
you  find  from  the  evidence  that  there  was  such  failure,  was  negligence 
as  said  term  is  used  in  this  charge  with  reference  to  the  defendant 
street  car  company.'' 

Where  a  duty  is  prescribed  by  statu-te  and  there  is  a  failure  to  per- 
form such  duty,  or  "when  the  facts  are  xmdisputed  and  such  that 
only  one  conclusion  can  be  drawn  from  them,  then  the  question  is 
one .  of  law,"  and  it  is  not  error  for  the  court  to  so  instruct  the 
jury,  but  where  the  act  done  or  omitted  is  not  prescribed  by  statute 
or  the  facts  not  *^conclusive,"  then  it  is  for  tlie  jury  to  say  whether 
it  is  negligence  or  not.  (Railway  Co.  v.  Murphy, -46  Texas,  357; 
Railway  Co.  v.  Hill,  71  Texas,  451.) 

The  charge  violates  the  principles  announced  in  some  particulars. 
After  instructing  the  jury  as  to  the  duty  prescribed  by  the  city  ordin- 
ance to  keep  a  vigilant  watch  and  to  stop  the  car  as  soon  as  possible 
upon  the  appearance  of  danger,  it  adds,  "and  to  have  such  control 
over  the  speed  of  his  car  as  would  enable  him  to  so  stop  said  car." 
This  last  sentence  is  not  contained  in  the  ordinance.  It  might  be 
argued  that  the  car  could  not  be  stopped  as  soon  as  possible  unless 
he  had  control  of  the  speed  of  his  car,  but  it  was  a  question  for  the 
jury  to  determine  whether  or  not  he  had  such  control  and,  if  not, 
whether  such  failure  was  negligence. 

The  charge  further  instructs  the  jury  that  "it  was  the  duty  of  the 
defendant  company  to  have  said  car  provided  with  a  signal  light  of 
sufiicient  power  to  give  timely  notice  of  the  car's  approach  to  Hawkins 
Street,  and  the  motormen  should  not  have  been  running  his  car  at 
a  greater  rate  of  speed  than  would  have  enabled  him  to  have  stopped 
said  car  within  the  distance  covered  by  the  light  thrown  forward  by 
his  own  headlight."  The  city  ordinance  requires  a  signal  light  for 
cars  after  sunset,  but  h  does  not  prescribe  the  power  or  strength  there- 
of as  to  the  distance  the  light  shall  be  thrown.  N"or  does  it  prescribe 
within  what  distance  the  car  must  be  stopped.  It  was  therefore  a 
question  for  the  jury  to  determine  whether  or  not  it  was  negligence 
in  the  motorman,  if  the  car  was  not  stopped  in  the  given  distance. 

The  charge  told  the  jury  that  the  law  requires  of  tlie  motorman 
such  watchful  care  as  will  prevent  accident  or  injuries  to  persons 
who,  without  negligence  on  their  part,  may  not  be  able  to  get  out  of 
the  way  of  the  passing  car.  This  charge  makes  the  street  car  company 
insurers  against  accident.  The  ordinance  requires  vigilant  care 
of  motormen  to  prevent  accident,  but  not  such  care  as  will  absolutely 
prevent  it    This  is  a  greater  burden  placed  on  the  company  than 
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the  law  imposes.  The  care  imposed  by  law  is  ordinary  care,  that  is, 
such  care  as  persons  of  ordinary  pinidence  would  use  under  similar 
circumstances.-  "Ordinary  care  will  require  the  exercise  of  a  very 
great  degree  of  vigilance  under  some  circumstances,  and  the'  amount 
of  vigilance  and  caution  to  be  used  will  vary  according  to  the  situa- 
tion of  the  parties  and  the  surrounding  circumstances.  But  the 
standard  by  which  the  acts  are  to  be  judged  does  not  change.  It 
remains  the  same.''  For  a  full  discussion  of  this  principle^  see  Railway 
Co.  V.  Smith,  87  Texas,  348. 

In  said  paragraph  all  the  acts  therein  specified  are  denominated 
negligence  by  the  court.  In  so  far  as  the  acts  therein  named  were  not 
made  negligence  by  the  statute  or  ordinance,  the  charge  was  erroneous, 
and  as  to  these  it  should  have  been  left  to  the  jury. 

The  court  charged  the  jury  if  they  found  for  plaintiff  to  assess 
damages  for  '^oss  of  time,  any  sum  of  money  paid  out  or  debts 
incurred  by  him  for  the  services  of  physicians,  for  medicine,  etc." 
The  use  of  the  abbreviation  "etc."  in  a  charge  is  not  to  be  com- 
mended. Doubt  often  arises  by  its  use  to  determine  what  other 
things  it  includes.  The  court  should  specify  what  things  he  means 
and  not  leave  the  juiy  to  speculate  as  to  the  other  things  he  has  refer- 
ence to. 

For  the  errors  in  the  charge  pointed  out  the  judgment  is  reversed 
and  cause  remanded. 

Reversed   and   remanded. 


International  &  Great  Northern  Railroad  Company  v.  T.  J.  Hood. 

Decided  April  17,  1009. 

1.— Appeal— Irregriilarltief — Waiver. 

The  original,  and  not  a  copy  of  the  statement  of  facts  should  be  embraced 
in  the  record  on  appeal;  but  the  insertion  of  a  copy  instead  of  the  original 
is  a  mere  irre^Iarity  which  might  be  waived,  and  will  be  held  to  have  been 
waived  by  a  failure  on  the  part  of  the  appellee  to  object  in  due  time  to  a  con- 
sideration of  such  statement  by  the  appellate  court. 

8. — CaMer— EJeetion  of  Passenger — ^Reasonable  Care. 

A  passenger  who  had  purchased  a  ticket  for  transportation,  bnt  had 
innocently  left  it  behind  when  boarding  the  train  is  not  strictly  speaking  a 
trespasser  on  the  train,  and  the  carrier  is  required  to  exercise  care  in  the 
selection  of  a  time  and  place  for  the  ejection  of  such  passenger. 

8. — ^Damages — ^Pleading— Xental  Distress — Synonymous  Termi. 

In  a  suit  for  damages  for  personal  injuries  the  petition  did  not  allege 
"mental  distress"  in  those  words,  but  did  allege  that  the  plaintiff  was  "mortified," 
"humiliated"  and  "ashamed."  Held,  a  charge  that  if  the  jury  found  for  plaintiff 
they  could  consider  "any  pain  of  body,  any  mental  distress,  any  humiliation  or 
shame,"  was  not  calculated  to  cause  the  jury  to  award  double  damages. 

Appeal  from  the  District  Court  of  Navarro  County.    Tried  below  be- 
fore Hon.  L,  B.  Cobb. 

John  M.  King  and  Baker  &  Thomas,  for  appellant. 
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Richard  Mays,  for  appellee. 

BAINEY,  Chief  Justice  (on  motion  for  rehearing  by  appellant) . — 
Upon  a  reconsideration  of  this  ease  we  have  reached  the  conclusion 
that  we  erred  in  our  former  disposition  of  the  case  in  holding  that 
the  statement  of  facts  could  not  be  considered  as  it  was  copied  in 
the  transcript  and  was  not  the  original.  When  the  statement  of  facts 
is  copied  in  the  record,  instead  of  having  the  original  sent  up,  unless 
objection  is  made  the  irregularity  will  be  considered  waived  and  the 
said  statement  will  be  considered  in  deciding  the  case.  Boyal  Ins. 
Co.  V.  Texas  &  6.  By.  Co.,  102  Texas,  306. 

There  was  a  waiver  in  this  case  by  the  appellee.  He  prepared  a 
brief  contesting  appellant^s  right  to  a  reversal  of  the  judgment,  had 
it  printed  and  filed  in  the  case,  and  raised  no  objection  to  the  con- 
sideration of  the  statement  of  facts  copied  in  the  record  until  the  day 
before  the  cause  was  submitted,  when  he  filed  a  supplemental  brief 
objecting  to  the  consideration  of  said  statement  of  facts.  If  it  could 
be  said  that  the  briefing  of  the  case  by  appellee  was  not  a  waiver,  the 
failure  to  file  an  objection  until  the  day  before  submission  was  too 
late.  Bule  8  for  the  Courts  of  Civil  Appeals  reads:  *'A11  motions 
relating  to  informalities  in  the  manner  of  bringing  a  case  into  court 
shall  be  filed  and  entered  by  the  clerk  on  the  motion  docket  at  least 
forty-eight  hours  before  10  o^clock  a.  m.  of  the  day  on  which  the 
cause  is  set  for  a  hearing,  under  section  23  of  the  Act  entitled  *An 
act  to  organize  the  Courts  of  Civil  Appeals,  to  define  their  jurisdic- 
tion and  powers,  and  to  prescribe  the  mode  of  procedure  therein,'  ap- 
proved April  13,  1892;  otherwise  the  objection  shall  be  considered  as 
waived  if  it  can,  be  waived  by  the  party;  such  filing  and  docketing 
will  be  sufiBcient  notice  of  the  motion.*' 

Appellee's  supplemental  brief  was  but  a  motion  to  strike  out  the 
statement  of  facts  for  being  a  copy  and  not  the  original,  a  mere  in- 
formality that  could  be  waived.  The  appellee  not  having  filed  his 
motion  forty-eight  hours  before  ten  o'clock  a.  m.  of  the  day  on  which 
the  cause  was  submitted,  comes  too  late,  and  the  motion  for  rehearing 
is  granted,  and  the  cause  will  be  considered  on  its  merits. 

Appellee's  cause  of  action  as  alleged,  in  substance,  is  that  his  wife 
and  daughter  boarded  the  appellant's  train  at  Mertens,  Hill  County, 
holding  tickets  entitling  them  to  transportation  to  Leroy,  McLennan 
Counly,  and  return.  After  visiting  in  the  country  near  Leroy  for 
a  few  days,  they  left  the  country  for  Leroy  to  return  home.  Upon 
reaching  Leroy  in  their  haste  they  boarded  the  train,  leaving  their 
pocketbook  containing  the  tickets  in  the  wagon  in  which  they  had  gone 
to  Leroy.  After  the  train  pulled  out  the  conductor  came  around  col- 
lecting tickets  and  when  he  reached  them  they  told  him  of  having 
accidentally  forgotten  their  tickets  and  of  having  left  them  on  the 
seat  of  the  wagon  and,  having  no  money  to  pay  their  fare,  they  re- 
quested the  conductor  to  stop  the  train,  which  had  only  run  a  short 
distance  and  was  moving  slowly,  that  they  might  get  oflf  and  get  their 
tickets,  which  he  declined  to  do  in  a  gruff,  crabbed  and  insulting 
manner,  informing  them  that  he  was  going  to  put  them  off  the  train, 
and  then  left  them.    After  some  little  time  baa  elapsed  and  the  train 
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had  gotten  under  headway^  he  returned  and  stopped  the  train  and 
put  them  off  in  a  deep  cut^  where  there  was  a  deep  ditch,  the  distance 
from  the  lowest  step  to  the  bottom  of  the  ditch  being  about  five  feet. 
That  the  negro  porter  placed  a  foot  stool  for  them  which  turned  over 
and  was  not  straightened.  In  getting  off,  by  reason  of  the  distance 
they  had  to  step  they  were  caused  to  expose  their  lower  limbs,  which 
was  very  humiliating.  This  point  was  about  one  and  one-half  miles 
from  the  station,  which  they  had  to  walk  in  returning.  Mrs.  Hood 
was  in  bad  health.  It  was  a  raw,  disagreeable  day,  etc.  That  the 
shock  and  walk  made  her  sick,  and  she  suffered  humiliation  in  con- 
sequence of  the  acts  of  the  conductor. 

There  was  evidence  introduced  by  plaintiff  in  support  of  his  allega- 
tions. 

The  appellant  introduced  contradictory  testimony.  The  conductor 
testified:  "I  remember  the  occasion  of  Mrs.  Hood  and  daughter  get- 
ting on  my  train  at  Leroy  in  March,  1907.  I  helped  them  on  the 
train  myself.  After  getting  on  the  train  I  gave  the  signal  to  the 
engineer  to  go  ahead  and  I  walked  from  the  front  car  into  the  second 
car  and  as  I  came  to  them  and  asked  for  tickets,  the  older  one  of 
the  ladies  commenced  searching  for  her  ticket.  I  stood  right  by  her 
side  in  the  aisle  and  after  she  had  searched  a  while  she  said,  'I  left 
my  purse  and  ticket  on  the  seat  of  the  wagon.'  I  said,  ^Madam,  what 
do  you  want  to  do  about  it?'  She  says,  'Can't  you  stop  and  let  me 
get  off?'  I  said,  'Yes,  madam,'  and  I  turned  round  and  pulled  the 
signal  whistle  and  the  train  stopped.  The  porter  came  in  and  got 
the  stool  and  put  it  down  on  the  ground,  and  put  his  foot  on  it  to 
hold  it,  and  we  helped  them  off."  There  was  also  testimony  tending 
to  contradict  the  plaintiffs  as  to  the  distance  the  train  stopped  from 
Leroy  and  as  to  the  assistance  they  received  in  alighting  from  the  train. 

The  court  refused  to  give  a  special  charge  requested  by  appellant, 
which  is  assigned  as  error,  as  follows:  "If  you  believe  from  the  evi- 
dence in  this  case  that  at  or  about  the  place  where  plaintiff's  wife 
and  daughter  disembarked  from  said  train,  that  plaintiff's  wife  re- 
quested the  conductor  to  let  them  off  at  said  place,  and  that  in  putting 
them  off  of  said  train  the  conductor  used  ordinary  care  (that  is,  such 
care  as  an  ordinarily  prudent  person  would  exercise  under  such  cir- 
cumstances) then  you  are  instructed  that  the  plaintiff  can  not  recover 
in  this  case." 

The  refusal  of  this  charge  was  error.  It  presented  a  theory  of  ap- 
pellant's defense  which  was  raised  by  the  evidence  and  which  was  not 
embraced  in  the  court's  charge. 

All  the  assignments  have  been  considered,  but  none  show  cause  for 
reversal,  other  than  the  one  above  mentioned. 
The  judgment  is  reversed  and  cause  remanded. 

ON  MOTION   FOR   REHEARING   BY   APPELLEE. 

On  a  former  day  of  this  term  we  reversed  and  remanded  this  case 
on  the  ground  that  the  court  refused  to  give  a  special  charge  requested 
by  appellant.  In  the  motion  for  rehearing  our  attention  is  called  to 
the  fact  that  said  charge  was  sufficiently  covered  by  the  main  charge 
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of  the  court.  This  being  so  our  decision  was  error.  The  paragraph 
of  the  court's  charge  relating  to  this  issue  reads:  **If  the  conductor 
stopped  the  train  on  Mrs.  Hood's  request  as  soon  as  he  might  with 
the  use  of  ordinary  diligence,  plaintiff  is  not  entitled  to  recover.*'  This 
paragraph  of  the  charge  we  think  fully  and  concisely  covers  the  re- 
quested instruction,  and  appellant  has  no  cause  for  complaint  on  this 
score. 

The  following  paragraph  of  the  charge  is  complained  of,  viz. :  "Yet 
if  you  believe  from  the  preponderance  of  the  evidence  that  she  gave 
him  the  said  information  while  the  train  was  just  leaving  the  depot 
at  Leroy  or  was  veiy  near  the  depot,  and  at  the  same  time  requested 
him  to  stop  the  train  and  allow  her  to  alight;  that  he  disregarded 
her  request  and  used  no  reasonable  diligence  to  stop  the  train,  but 
carried  her  on  a  considerable  distance  further  than  she  would  have 
gone  had  he  used  reasonable  diligence  to  stop  the  train,  and  caused 
her  to  alight  a-t  a  place  unknown  and  strange  to  her,  where  there 
was  a  ditch  so  near  the  track  and  so  deep  that  in  getting  off  she 
necessarily  exposed  her  lower  limbs,  and  if  you  find  that  in  doing 
so,  the  conductor  committed  negligence,  and  that  as  the  direct  proxi- 
mate result  of  his  acts,  she  suffered  in  body  or  in  mind,  or  was  made 
sick,  then  you  will  find  for  the  plaintiff.*' 

The  first  proposition  presented  is  as  follows:  'This  charge  an- 
nounces an  incorrect  proposition  of  law,  in  that,  it  requires  the  con- 
ductor to  use  reasonable  diligence  to  stop  the  train  in  pursuance  of  a 
request  made  by  appellee's  wife  to  allow  her  to  alight,  whereas  the 
law  is  that  the  conductor  had  the  right  to  expel  appellee's  wife  from 
the  train  upon  her  failure  to  produce  a  ticket  or  pay  her  fare,  re- 
gardless of  such  request,  and  appellant  could  only  be  held  liable  for 
the  exercise  of  ordinary  care  in  selecting  the  place  of  expulsion  and 
the  manner  of  expulsion,  the  right  thereof  being  authorized  and  in 
no  sense  wrongful." 

There  was  evidence  adduced  that  Mrs.  Hood  and  daughter  had 
purchased  tickets  over  appellant's  road  from  Mertens  to  Leroy  and 
return.  They  had  been  transported  to  Leroy  and  after  spending  a 
while  in  the  country  near  there  had  started  back  to  Mertens.  They 
went  to  Ijeroy  in  a  wagon,  and  when  they  -alighted  at  the  depot  they 
left  their  satchel,  which  contained  the  return  part  of  their  tickets,  in 
the  wagon  and  boarded  the  train  without  them.  This  they  never  dis- 
covered until  the  train  started.  When  the  auditor  came  to  collect 
tickets  and  they  explained  the  absence  of  the  tickets,  the  conductor 
said  he  would  have  to  put  them  off,  but  he  went  forward  and  after 
going  some  distance  he  stopped  and  put  them  off  at  an  inconvenient 
place.  The  testimony  of  the  conductor  and  the  ladies  differed  as  to 
the  time  they  were  put  off — ^whether  it  was  when  he  first  went  to  them 
collecting  tickets,  or  when  he  returned  the  second  time.  This  was 
the  issue  raised  by  the  evidence  and  the  one  the  court  was  endeavor- 
ing to  present,  and  not  whether  the  train  was  or  was  not  stopped 
by  virtue  of  the  request  of  Mrs.  Hood.  Had  the  train  been  stopped 
immediately  upon  the  conductor's  ascertaining  that  the  ladies  had  no 
tickets,  it  is  contended  that  no  harm  would  have  resulted  as  it  was 
Vol.  LV  Civil— 22, 
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near  the  depot  and  a  more  suitable  place  for  alighting,  but  that  he 
did  not  do  this,  but  went  some  distance  further  and  stopped  at  a  place 
unsuitable  for  ladies  to  alight. 

Mrs.  Hood  and  daughter  were  not  in  the  strict  sense  trespassers 
for  they  had  boarded  the  train  having  bought  tickets  entitling  them 
to  transportation,  but  had  innocently  left  them  on  the  seat  of  the 
wagon.  Conceding  that  the  conductor  had  the  right  to  eject  them  on 
their  not  producing  the  tickets,  -he  should  have  done  so  at  a  time  and 
place  more  suitable. 

The  second  objection  to  said  charge  is,  that  the  charge  making  ap- 
pellant's liability  depend  upon  the  failure  to  stop  the  train  at  the 
'request  of  Mrs.  Hood,  is  in  conflict  with  that  portion  of  his  charge 
which  instructs  the  jury  that,  '^inasmuch  as  Mrs.  Hood  got  on  the 
train  without  tickets  and  without  money  to  pay  her  fare  and  informed 
the  conductor,  he  was  under  no  obligation  to  permit  her  to  ride  and 
had  the  right  to  require  her  to  get  off  the  train,'*  which  conflict  was 
calculated  to  confuse  the  jury.  We  do  not  think  the  charge  is  sus- 
ceptible to  this  construGtion.  When  the  charge  is  considered  as  a 
whole  it  does  not  bear  the  construction  that  the  conductor  had  to  stop 
the  train  at  the  request  of  Mrs.  Hood,  but  the  reference  to  her  request 
referred  to  the  time  said  request  was  made  as  distinguished  from  the 
time  the  train  stopped  at  a  point  a  considerable  distance  further 
than  when  she  made  the  request.  Viewed  in  this  light  the  charge 
was  not  contradictory  or  misleading. 

Complaint  is  made  of  the  court's  charge  wherein  the  jury  were 
told  if  they  found  for  plaintiff  that  they  could  consider  "any  pain 
of  body,  any  mental  distress,  any  humiliation  or  shame,"  etc.  The 
contention  is  that  there  is  no  allegation  of  "mental  distress,"  and  that 
it  authorizes  a  double  recovery.  While  the  charge  is  not  entirely 
free  from  criticism,  it  is  not  so  erroneous  as  to  require  a  reversal  of 
the  judgment.  There  is  no  allegation  in  the  petition  of  "mental  dis- 
tress" by  that  term,  but  the  terms,  ^Tiurailiated,"  "mortified'  and 
"ashamed"  are  used,  showing  mental  suffering.  These  are  sensibili- 
ties of  the  mind  and  show  mental  distress.  The  charge  was  not  cal- 
culated to  cause  the  jury  to  award  double  damage. 

The  part  of  the  charge  that  tells  the  jury  to  allow  compensation 
for  such  elements  of  damage  caused  by  "getting  off  the  train  and  proxi- 
mately resulting  therefrom,"  was  not  misleading.  The  expression, 
"getting  off  the  train,"  has  reference  to  the  transaction — ^that  is,  to 
the  manner,  time  and  place  of  expulsion,  and  when  taken  in  connec- 
tion with  the  balance  of  the  charge  it  did  not  authorize  a  recovery 
for  expulsion  from  the  train  unless  the  employes  were  negligent  in 
putting  the  ladies  off  the  train  at  the  time  and  place  and  in  the  man- 
ner it  was  done. 

Complaint  is  made  that  the  verdict  is  excessive.  While  the  ver- 
dict is  large,  we  are  not  prepared  to  say  that  the  jury  were  not  au- 
thorized, under  the  evidence,  to  assess  the  sum  of  $1,000,  the  amount 
of  'the  judgment. 

There  are  several  assignments  of  error  presented  that  we  have  not 
specifically  mentioned,  but  all  have  been  considered,  and  we  are  of 
the  opinion  that  they  are  not  well  taken. 
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Tlie  motion  of  appellee  for  rehearing  is  granted,  and  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 


H.  Kramer  v.  V.  L.  Lillet. 

Decided  April  19,  1909. 

1. — ^Venue — ^Aotiont  In  Justioe  Courts — NonreBident — ^Prlvilegt — Statute. 

Where  suit  against  a  nonresident  of  the  State  was  brought  in  Justice 
Court  for  services  rendered  under  a  contract  in  writing  performed  in  the  county 
of  the  suit,  and  the  contract  stated  no  place  of  payment,  and  the  plaintiff 
resided  in  another  county,  a  plea  of  privilege  of  defendant  that  suit  should  have 
been  brought  in  the  county  of  plaintiff's  residence  should  have  been  sustained. 
The  venue  was  fixed  by  subdivision  8  of  article  1585,  Revised  Statutes.  Sub- 
division 4  did  not  apply. 

2. — ^Venue— Change  of  Venae — Jnstloe  Conrte — Statnte. 

When,  in  an  action  brought  in  Justice  Court,  a  plea  of  privilege  is  sustained, 
the  court  sliould  order  the  venue  changed  to  the  proper  court  of  the  county 
having  jurisdiction  of  the  parties  and  cause  as  provided  in  article  1194c, 
Rev.  Stats.  (Gen.  Laws,  1907,  p.  249.)  While  the  statute  does  not  in  terms 
apply  to  Justice  Courts,  it  applies  by  virtue  of  article  1677,  Revised  Statutes. 

8. — ^Attachment — ^Return — Amendment — Offlcer. 

Where  the  attachment  sued  ont  against  the  nonresident  defendant  was 
executed  by  a  deputy  sheriff,  but  he  signed  his  return  as  deputy  constable  of 
the  precinct  and  county  of  the  suit,  there  was  no  error  in  allowing  the  sheriff 
himself  to  correct  the  return  so  as  to  show  that  the  writ  was  executed  by  the 
officer  as  deputy  sheriff,  and,  when  so  corrected,  refusing  to  quash  the  attachment. 

4. — Same — ^ReTersal — ^Effect  of. 

Where  a  case  is  reversed  for  error  in  refusing  to  sustain  a  plea  of  privilege, 
and  the  court  below  instructed  to  change  the  venue  of  the  suit  to  the  proper  court 
of  the  county  having  jurisdiction  of  the  cause  and  parties,  the  reversal  does 
not  affect  the  attachment  sued  out  and  levied  and  other  process,  and  same  will 
stand  as  though  issued  out  of  the  proper  court  of  the  proper  county. 

Appeal  from  the  County  Court  of  Liberty  County.  Tried  below 
before  Hon.  J.  B.  Simmons. 

Stevens  &  Pickett,  for  appellants. — ^Where  a  justice's  precinct  does 
not  include  a  city  containing  8,000  inhabitants  or  more,  there  is  no 
authority  in  law  for  the  appointment  of  a  deputy  constable,  and  the 
attempted  levy  of  a  writ  oi  attachment  in  such  case  by  a  deputy  con- 
stable is  void.  Art.  4908,  Sayles'  Statutes,  Acts  of  1885,  p.  17;  Acta 
of  1897,  p.  194;  Mercer  v.  State,  40  S.  W.,  488. 

Where  there  is  a  defect  in  the  officer's  return  of  a  writ,  no  other 
person  than  the  officer  who  made  said  return  can  amend  the  same; 
and  in  a  case  where  a  writ  was  actually  executed  by  a  deputy  sheriff, 
but  was  erroneously  signed  "deputy  constable,"  no  other  person  than 
the  deputy  can  amend  said  return.  Art.  1239,  Bev.  Stats.;  Jordan 
V.  Terry,  33  Texas,  680;  Arnold  v.  Scott,  89  Texas,  379, 

No  brief  for  appellee. 
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BEESE,  Associate  Justice.— ^This  suit  was  instituted  in  the  Jus- 
tice Court  of  precinct  6  of  Liberty  County  by  V.  L.  Lilley,  a  resi- 
dent of  San  Jacinto  County,  against  H.  Kramer,  a  nonresident  of 
the  State  of  Texas,  to  recover  the  sum  of  $104.10  alleged  to  be  owing 
by  defendant  to  plaintifE.  The  suit  was  brought  upon  a  written  con- 
tract executed  by  defendant  and  plaintiff  whereby  plaintiff  agreed  to 
haul  for  defendant  and  deliver  at  Cleveland  in  Liberty  County,  Texas, 
certain  staves  at  an  agreed  price  for  such  services,  which  defendant 
agreed  to  pay.  Cleveland  is  in  the  precinct  in  which  the  suit  was 
instituted.  No  place  of  payment  is  specified  in  the  oontractT  De- 
fendant interposed  a  plea  of  privilege,  alleging  that  he  was  a  non- 
resident of  the  State  of  Texas,  that  plaintiff  was  not  a  resident  of 
the  county  in  which  the  suit  was  brought  but  was  a  resident  of  San 
Jacinto  County,  and  that  the  suit  should  have  been  brought  in  the 
precinct  of  plaintifiPs  residence.  With  the  institution  of  the  suit 
plaintiff  sued  out  a  writ  of  attachment  which  was  levied  upon  a  lot 
of  staves,  the  property  of  defendant. 

The  plea  of  privilege  was  overruled  by  the  justice  of  the  peace  and 
judgment  rendered  for  plaintiff.  The  case  was  taken  by  appeal  to 
the  County  Court,  where  the  plea  of  privilege  supported  by  proof 
was  again  presented  and  overruled  and  judgment  rendered  for  plain- 
tiff, from  which  defendant  appeals.    No  briefs  are  on  file  for  appellee. 

By  the  first  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  overruling  the  plea  of  privilege.  The  facts  on  which 
it  is  based  seem  to  be  undisputed,  and  are  as  stated  above.  There  is 
nothing  in  the  contract  providing  for  payment  to  be  made  by  appel- 
lant in  precinct  6,  Liberty  County.  Nothing  is  said  as  to  the  place 
of  payment  of  the  money.  That  the  service  was  to  be  performed  by 
appellee  in  Liberty  County  and  in  that  justice  precinct,  does  not  af- 
fect the  question,  there  'being  no  contract  by  appellant  to  pay  there. 
Subdivision  4  art.  1585,  Rev.  Stats.,  has  no  application.  X^indheim 
V.  Muschamp,  72  Texas,  33;  Mann,  Mauck  &  Stephens  v.  Clapp  & 
Brown,  1  W.  &  W.  Sec.  603 ;  Barker  v.  Foster,  3  W.  &  W.  Sec.  305 ; 
Little  V.  Woodbridge,  1  W.  &  W.,  Sec.  152.) 

We  think  the  case  comes  directly  within  subdivision  8  of  article 
1585,  Bev.  Stats.,  which  requires  suits  against  nonresidents  of  the 
State  to  be  brought  in  the  county  and  precinct  of  plaintiff^s  residence. 
The  plea  of  privilege  should  have  been  sustained  and,  under  the  pro- 
visions of  articles  1194b  and  1194c,  Acts  of  30th  Legislature  (Acts 
1907,  page  249)  the  cause  should  have  been  transferred  for  trial  to 
the  Justice  Court  of  the  justice  precinct  of  San  Jacinto  County  in 
which  appellee  resides.  Although  this  Act  does  not  in  terms  apply 
to  justice's  courts,  we  think  it  does  apply  by  virtue  of  article  1677, 
Bevised  Statutes. 

The  attachment  sued  out  by  appellee  was  executed  by  one  T.  J. 
Lilley,  who  signed  his  return  ''Deputy  Constable,  precinct  No.  6, 
Libertjr  County,  Texas.'*  It  was  shown  that  he  was  a  deputy  sheriff 
of  Liberty  County  at  the  time,  and  that  there  was  no  constable  of 
precinct  No.  6.  It  was  further  shown  that  there  was  no  city  of  8,000 
inhabitants  in  said  precinct,  hence  no  authority  for  the  appointment 
of  a  deputy  constable.    Appellant  made  a  motion  to  quash  the  levy. 
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of  the  attachment  for  want  of  authority  in  the  oflBcer  to  levy  it.  It 
aeems  clear  from  the  evidence  that  the  oflScer  was  acting  as  deputy 
sheriff,  and.  that  his  signature  to  the  writ  as  deputy  constable  was  a 
mistake.  We  think  there  was  no  error  in  allowing  the  sherifif,  whose 
deputy  Lilley  was,  to  correct  the  return  so  as  to  show  that  the  writ 
was  executed  by  him  as  deputy  sheriff.  This,  we  think,  the  sheriff 
could  do,  and  it  was  not  essential  that  it  'be  done  by  the  deputy  him- 
self. This  having  been  done,  there  was  no  error  in  overruling  the 
motion  to  quash  the  attachment.  There  was  some  indefiniteness  in 
the  evidence  as  to  whether  Lilley  was,  at  the  time  of  this  service, 
deputy  sheriff,  but  there  was  sufficient  to  authorize  the  court  to  find 
that  he  was. 

However,  appellant  having  pleaded  in  limine  his  personal  privilege 
to  be  sued  elsewhere,  which  plea  should  have  been  sustained  without 

Eroceeding  further,  on  that  account  this  action  of  the  trial  court  will 
ave  to  be  set  aside  and  the  case  be  tried  de  novo  in  the  Justice  Court 
to  which  it  will  be  transferred. 

For  the  error  presented  in  the  first  assignment  of  error,  the  judg- 
ment is  reversed  and  the  cause  remanded  to  the  County  Cou^^  with 
instructions  to  sustain  the  plea  of  privilege  of  appellant  and  to  trans- 
fer the  cause  for  trial  to  the  Justice  Court  of  the  precinct  of  appellee's 
residence  as  provided  by  articles  1194b  and  1194c,  Acts  30th  Ijegisla- 
ture,  as  found  in  chapter  133,  page  249,  Acts  of  1907.  The  writ  of 
attachment  and  other  process  are  not  affected  by  this  reversal,  but  the 
same  will  stand  as  though  issued  out  of  the  Justice  Court  of  the 
proper  precinct. 

Reversed  and  remanded  with  instructions. 


Texas  ft  New  Obleans  Bailboad  Company  v.  Forest  Bean. 

Decided  April  21,   1009. 

Id— Zyidenoe— Hegligenoe— OperaUon    of    Train — City    Ordinance — ^Prozimate 
Canse— Case  Followed. 

•      

Where,  in  an  action  against  a  railway  company  for  personal  injuries,  the 
ground  of  negligence  alleged  and  submitted  was  the  mismanagement  of  the 
train  by  the  employees  in  blocking  the  street  therewith  for  an  unreasonable 
and  unlawful  length  of  time  and  then  putting  it  in  motion  without  warning  of 
any  kind,  a  city  ordinance  forbidding  the  blocking  of  street  crossings  by  railway 
trains  for  more  than  five  minutes  and  providing  a  penalty  for  its  violation, 
was  admissible  in  evidence  on  the  issue  of  negligence,  over  objection  that  the 
blocking  of  the  street  could  not  have  been  the  proximate  cause  of  the  injuries.  The 
blocking  of  the  street  and  the  negligent  starting  the  cars  in  motion  constituted 
an  inseparable  act  of  negligence,  and  it  would  be  improper  to  attempt  to 
separate  them  and  enquire  whether  either  alone  was  the  sole  proximate  cause. 
Following  Chicago  R.  I.  &  G.  Ry.  Co.  v.  Johnson,  101  Texas,  422. 

S. — Same. 

Where  a  railroad  company  was  charged  with  negligence  in  that  it  blocked  a 
street  with  its  train  an  unlawful  length  of  time  and  then  put  it  in  motion  without 
warning  of  any  kind,  causing  injury  to  one  using  the  street  and  attempting  to 
pass  between  the  cars  obstructing  the  crossing,  and  the  evidence  sustained  a' 
finding  that  the  bell  was  not  rung  until  after  the  train  was  put  in  motion  and 
if  su<Si  signal  had  been  given  before  the  train  started  the  plaintiff  would  not 
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bave  been  injured,  a  penal  ordinance  requiring  tboee  in  ebarge  of  loeomoUTes 
operated  in  the  city  to  keep  the  bell  ringing  while  the  locomotiTe  is  in  motion, 
was  admissible  when  limited  by  a  charge  which  told  the  jury  that  they  eonld 
consider  it  only  as  a  circomstance  along  with  the  other  facts  and  eircomstanoes  in 
CTidence  in  determining  the  issue  of  negligence. 

8. — Charge—  Liwitfiig  Effect  of  Eridenee— -Weiglit  of  Eridenoe. 

Where  the  manifest  purpose  of  the  court  in  giving  an  instruction  was  to 
protect  the  right  of  the  complaining  party  to  have  the  extent  to  which  the 
ordinance  might  be  considered  by  the  jury  properly  limited,  the  instruction, 
in  singling  out  the  ordinance  and  calling  it  to  the  attention  of  the  jury  to 
accomplish  this  purpose,  was  not  obnoxious  to  the  rule  forbidding  a  charge  upon 
the  weight  of  the  evidence. 

Cr- Contrilratoiy  Hegligenoe— Deformity— Charge— Omission  in  Charge. 

Where  the  plaintiff  had  a  deformed  foot,  an  omission,  in  the  charge 
upon  contributory  negligence  in  attempting  to  cross  between  the  standing  cars 
of  a  train,  to  refer  to  his  deformity  in  instructing  as  to  the  degree  of  care 
required  of  him,  if  error,  was  not  affirmative  error  requiring  a  reversal  in  the 
absence  of  a  request  for  a  charge  supplying  the  omission  and  correct  in  all 
respects. 

5. — Same— Degree  of  Care— Charge— Crossing  Accident. 

Conceding  that  the  evidence  was  sufficient  to  raise  the  issue  of  whether 
plaintiff's  deformed  foot  affected  his  activity  or  in  any  way  made  it  more 
dangerous  for  him  to  attempt  to  cross  between  the  cars,  ordinary  care  was  all 
that  was  required  of  him;  and  while  the  question  of  what  would  amount  to 
ordinary  care  might  be  affected  by  his  physical  condition  in  respect  to  his  ability 
to  cross  quickly,  he  would  under  no  circumstances  be  charged  with  a  higher 
degree  of  care  than  ordinary  care,  and  it  would  have  been  error  to  give  a 
requested  charge  imposing  a  higher  degree. 


6. — Charge— Special  Charge — ^Practice. 

Special  charges  although  containing  correct  applications  of  the  law  to  the 
facts  in  evidence,  are  properly  refused  when  the  principles  of  law  sought  to  be 
applied  are  contained  in  and  suffici^itly  applied  in  the  charge  given  by  the  court. 

Appeal  from  the  District  Court  of  Harris  Couniy.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Baker,  BMs,  Parker  &  Garwood  and  Lane,  Jackson,  Kelly  &  Wolters, 
for  appellant. — ^The  mere  fact  that  a  train  may  remain  on  a  street 
crossing  for  more  than  five  minutes  does  not  authorize  or  justify  any 

ferson  in  attempting  to  cross  over  between  the  cars,  and  said  pro- 
ibitive  ordinance  was  wholly  irrelevant,  and  could  have  no  bearing 
on  any  issue  of  negligence  involved  in  said  accident,  because  the 
mere  act  of  remaining  on  the  crossing  for  a  forbidden  time  was  not 
an  inducement  or  invitation  to  appellee  to  climb  over  between  the 
cars,  and  he  did  not  act  on  that  assumption.  It  was  error  to  admit 
eaid  ordinance  because  all  the  proof  produced  by  appellee,  as  well  as 
«11  the  other  facts  and  circumstances  in  evidence,  clearly  show  that 
the  violation  of  said  ordinance,  if  in  fact  it  was  violated,  was  not  and 
could  not  have  been  the  proximate  cause  of  the  injuries  sustained  by 
appellee.  De  La  Pena  v.  Eailway,  32  Texas  Civ.  App.,  241;  Kelly 
V.  Eailway,  97  Texas,  619;  Railway  v.  Bigham,  90  Texas,  223;  Eail- 
way  V.  Nycum,  34  S.  W.,  460;  Railway  v.  Powell,  41  S.  W.,  695; 
Thompson  on  Negligence,  sec.  1558. 

The  court  erred  in  admitting  in  evidence,  over  the  objections  of 
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the  defendant,  art.  No.  1049,  of  the  ordinances  of  the  city  of  Houston, 
which  reads  as  follows:  "Art.  1049. — Locomotive  bell  must  be  kept 
ringing.  It  shall  be  the  duty  of  every  engineer  or  person  in  charge 
of  an  engine  to  cause  the  engine  bell  to  be  rung  continuously  whilst 
the  cars  are  in  motion,  and  every  person  who  shall  fail  so  to  do  shall 
be  deemed  guilty  of  an  oflPense,  and  shall  be  fined  on  conviction  be- 
fore the  recorder  in  any  sum  not  less  than  twenty-five  (25)  dollars, 
nor  more  than  one  hundred  (100)  dollars.'*  Tho  admission  of  this 
ordinance  was  error:  (1)  Because  it  was  irrelevant  to  any  issue  in 
the  case;  (2)  because  it  was  not  competent  to  establish  by  this  or- 
dinance any  negligence  upon  the  part  of  the  defendant;  (3)  because 
it  is  shown  by  the  evidence  of  the  plaintiff  and  his  witnesses  that 
the  violation  of  this  ordinance,  if  it  occurred,  could  not  have  been 
the  proximate  cause  of  his  injuries  in  this  case.  Eailway  v.  Cham- 
bers, 73  Texas,  297;  Eailway  v.  Beed,  88  Texas,  448;  Eailway  v. 
Pope,  Se  S.  W.,  7;  Eailway  v.  Morgan,  92  Texas,  102;  Dobbins  v. 
Eailway,  91  Texas  62;  Eailway  v.  Kieff,  94  Texas,  338;  Eailway  v. 
Powell,  41  S.  W.,  695. 

The  court  erred  in  that  portion  of  his  charge  to  the  jury  upon  the 
issue  of  contributory  negligence,  in  which  he  undertook  to  define  the 
degree  of  care  required  of  plaintiff,  in  failing  'to  instruct  them,  in 
this  connection,  tha*  they  should  take  into  consideration  the  fact  of 
his  deformed  foot,  and  that  the  ordinary  care  required  of  him  was 
fiuch  as  a  person  of  his  age  and  experience  and  suffering  with  a  like 
disability,  would  be  required  to  use — that  is,  that  they  could  deter- 
mine the  question  of  ordinary  care  and  contributory  negligence,  as 
it  applied  to  him,  by  considering  the  physical  condition  that  he  was 
in  at  the  time  of  the  accident,  especially  as  this  proposition  was 
directly  called  to  the  attention  of  the  court  by  the  special  charge  of 
the  defendant  upon  this  subject,  which  was  refused.  Anderson  v. 
Eailway,  110  S.  W.,  650;  Pusili  v.  Mo.  Pac.  By.  Co.,  45  Mo.  App.,  535. 

Evnng  £  Ring  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  the  appellant  to  recover  damages  for  personal  injuries.  The 
petition  alleges,  in  substance,  that  the  plaintiff.  Forest  Bean,  a  minor 
above  fifteen  years  of  age,  was  injured  upon  one  of  the  public  streets 
of  the  city  of  Houston  through  the  negligence  of  appellant's  servants 
in  the  operation  of  a  train  of  cars  on  appellant's  road,  which  crosses 
said  street.  The  only  ground  of  negligence  which  was  submitted  to 
the  jury  was  the  mismanagement  of  the  train  by  blocking  the  street 
therewith  for  an  unreasonable  length  of  time  in  violation  of  an  ordi- 
nance of  said  city,  and  by  then  placing  the  train  in  motion  without 
'blowing  the  whittle  or  ringing  the  engine  bell  or  giving  any  vrarn- 
ing  or  signal  indicating  such  an  intention. 

The  defendant  answered  by  general  demurrer  and  general  denial 
fOid  by  a  plea  of  contributory  negligence  in  which  it  is  charged  that 
plaintiff  was  guilty  of  contributory  negligence  in  that  ^^at  a  time  when 
defendant's  cars  were  coupled  together  and  attached  to  a  locomotive 
engine,  and  the  same  being  operated  and  about  to  be  moved,  the  pfein- 
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tiff  entered  upon  end  between  two  of  the  said  cars,  and  remained 
upon  and  between  them  and  trespassed  thereon,  without  the  knowledge 
or  consent  of  *  defendant,  and  in  a  dangerous  position,  and  remained 
therein  while  the  said  cars  were  being  moved,  without  taking  any  rea- 
sonable precaution  for  his  safety/* 

In  answer  to  this  plea  plaintiff,  in  a  supplemental  petition,  alleged 
that  he  was  induced  to  believe  that  the  train  would  not  be  put  in 
motion  and  that  he  could  safely  pass  between  the  cars  by  the  state- 
ment of  appellant^s  watchman  at  said  street  crossing  made  in  his 
presence  and  hearing  to  other  persons  waiting  to  use  said  crossing, 
to  the  effect  that  they,  the  persons  there  waiting,  had  better  go  to 
the  next  crossing  as  the  train  would  probably  remain  standing  where 
it  then  was  for  ten  or  fifteen  minutes.  He  further  alleged  that  the 
defendant  was  in  the  habit  of  blocking  said  street  with  its  trains  for 
a  longer  time  than  five  minutes,  the  time  permitted  by  the  city  ordi- 
nance, and  that  on  such  occasions  it  was  the  general  custom  for  per- 
sons desirous  of  using  said  crossing  to  climb  between  the  cars  of  the 
train  by  which  the  crossing  was  so  blocked,  and  that  from  these  cir- 
cumstances defendant  might  reasonably  have  anticipated  that  moving 
its  train  without  warning  of  any  kind  would  result  in  the  injury  to 
plaintiff,  or  in  some  like  injury. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  in  the  sum  of  $7,500. 

T^e  evidence  sustains  the  following  findings  of  fact:  At  the  time 
of  his  injury  the  appellee.  Forest  Bean,  was  fifteen  years  old.  On 
the  morning  of  the  accident  he  left  his  mother's  home  to  go  to  the 
Grand  Central  Depot,  to  take  a  train  to  Humble.  His  way  was  along 
Hardy  Street  in  said  city,  which  street  is  crossed  by  a  number  of 
tracks  of  appellant  lailroad.  When  he  reached  these  tracks  there  was 
a  long  freight  train  standing  on  the  crossing  heading  east,  the  engine 
of  said  train  being  some  four  or  five  car  lengths  east  of  the  cross- 
ing. After  waiting  for  more  than  five  minutes  for  the  train  to  move, 
and  being  in  a  hurry  to  catch  his  train  to  Humble,  he  jumped  up 
on  the  drawheads  between  two  of  the  cars  on  the  crossing  intending 
to  jump  down  on  the  other  side.  Just  as  he  jumped  on  the  draw- 
head  the  train  moved  back  without  warning  of  any  kind  and  his  foot 
was  caught  between  the  draw-heads  and  so  mashed  and  injured  that 
it  became  necessary  to  have  it  amputated.  When  appellee  got  to  the 
crossing  there  were  two  wagons  and  a  buggy  waiting  for  the  train 
to  move.  While  appellee  was  waiting  and  just  before  he  attempted  to 
go  between  the  ears  the  watchman  of  appellant  at  said  crossing  said 
to  the  persons  in  the  wagon  and  buggy:  "If  you  all  want  to  get  by 
you  just  as  well  go  down  to  the  next  crossing,  as  it  may  be  ten  or 
fifteen  minutes  before  this  train  moves.''  Acting  upon  this  informa- 
tion the  occupants  of  said  vehicles  turned  around  and  went  to  another 
crossing  a  block  or  so  distant,  and  appellee  walked  up  to  the  train 
and  looked  and  listened  for  any  signal  indicating  that  tne  train  would 
be  put  in  motion  and  seeing  and  hearing  nothing  to  indicate  that  the 
train  was  about  to  be  moved,  he  made  the  attempt  to  cross  between 
the  cars  as  before  stated.     Neitiier  the  whistle  nor  the  bell  on  the 
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engine  was  sounded  before  the  train  was  put  in  motion^  and  no  warn- 
ing of  any  kind  was  given. 

H<ardy  Street  is  a  public  thoroughfare  of  the  city  of  Houston  and 
there  are  many  people  living  adjacent  thereto  and  much  travel  over 
defendant's  tracks  at  this  crossing.  The  defendant's  watchman  set  said 
crossing  testified  that  when  the  crossing  was  blocked  by  trains  it  was 
customary  for  persons  using  said  street  to  climb  through  between  the 
cars  just  as  appellee  attempted  to  do.  It  was  also  shown  that  it 
was  the  custom  of  the  operatives  of  appellant's  trains  whenever  a 
train  stopped  on  the  crossing  to  ring  the  bell  or  blow  the  whistle  of 
the  engine  before  again  putting  the  train  in  motion.  Appellee  testi- 
fied that  he  knew  of  this  custom^  and  that  on  such  occasions  the  bell 
was  usually  sounded  four  or  five  times  or  whistle  blown  several  times 
before  the  train  was  moved  and  that  if  either  of  these  signals  had 
been  given  on  this  occasion  he  would  not  have  been  caught  by  the 
movement  of  the  train. 

There  is  an  ordinance  of  the  city  of  Houston  which  provides  that: 
'It  shall  not  be  lawful  for  any  railroad  company  to  permit  any  loco- 
motive, engine  or  train  of  cars  to  remain  standing  upon  any  public 
street-crossing  within  the  corporate  limits  of  the  city  of  Houston  for 
a  longer  period  than  five  minutes.''  The  violation  of  this  ordinance 
is  punishable  by  a  fine.  The  Hardy  Street  crossing  is  in  appellant's 
switch  yards  and,  as  before  stated,  there  are  a  number  of  tracks  at 
this  point.  These  tracks  are  being  almost  constantly  used  and  engine 
bells  and  whistles  are  sounding  there  a  great  deal  of  the  time. 

Another  ordinance  of  the  city  of  Houston  provides  that:  'It  shall 
be  the  duty  of  every  engineer  or  person  in  charge  of  an  engine  to 
cause  the  engine  bell  to  be  rung  continuously  whilst  the  cars  are  in 
motion,  and  every  person  who  shall  fail  so  to  do  shall  be  deemed 
guilty  of  an  offense  and  shall  be  fined,  on  conviction  before  the  re- 
corder, in  any  sum  not  less  than  twenty-five  (25)  dollars,  nor  more 
than  one  hundred  (100)  dollars." 

Appellee  has  the  intelligence  and  discretion  of  ihe  average  boy  of 
his  age  and  was  possessed  of  that  degree  of  intelligence  at  the  time 
he  got  between  the  cars  and  was  injured  as  stated.  The  appellee  was 
bom  with  a  club  foot.  This  deformity  was  described  as  a  foot  with 
an  ankle,  heel  and  two  toes,  the  other  parts  of  an  ordinary  foot  being 
lacking.  The  evidence  shows  that  this  deformity  interfered  very  little, 
if  any,  with  his  activity,  but  he  walked  with  a  slight  limp.  This 
was  the. foot  that  was  caught  between  the  draw-heads  and  injured  so 
that  it  had  to  be  amputated. 

The  first  and  second  assignments  of  error  complain  of  the  ruling 
of  the  trial  court  in  admitting  in  evidence  over  the  objection  of  the 
defendant  the  ordinance  of  the  city  of  Houston  forbidding  the  block- 
ing of  street  crossings  by  railway  trains  for  more  than  five  minutes, 
and  providing  a  penalty  therefor.  The  objections  presented  to  the 
admission  of  this  ordinance  were,  (1)  because  it  was  irrelevant  to  any 
issue  in  the  case;  (2)  because  it  was  not  competent  to  establish  by 
such  ordinance  any  negligence  upon  the  part  of  the  defendant;  (3) 
beoause  it  wae  shown  by  the  evidence  of  the  plaintiff  and  his  witnesses 
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tha4  the  violation  of  this  ordiance,  if  it  occurred,  could  not  have  been 
the  proximate  cause  of  plaintiff's  injuries  in  this  case. 

There  was  no  error  in  the  ruling  complained  of  by  these  assign- 
ments. The  ground  of  negligence  alleged  in  tiie  petition  and  sub- 
mitted to  the  jury  was  the  mismanagement  of  the  train  'by  appel- 
lant's servants  in  blocking  the  street  therewith  for  an  unreasonable 
and  unlawful  length  of  time,  and  then  putting  it  in  motion  without 
warning  of  any  kind.  As  said  by  Judge  Speer  in  his  dissenting  opin- 
ion in  the  case  of  Chicago,  B.  I.  &  G.  Ey.  Co.  v.  Johnson,  101  Texas, 
422 :  *^The  blocking  of  ttie  street  and  the  negligent  starting  the  cars 
in  motion  are  so  interwoven  as  to  constitute  an  inseparable  act  of 
negligence,  and  it  would  be  improper  to  attempt  to  separate  them 
and  to  inquire  whether  either  alone  was  the  sole  proximate  cause.'' 
This  opinion,  which  was  adopted  by  the  Supreme  Court  in  answer 
to  a  certificate  of  dissent  in  said  case,  is  conclusive  of  the  question 
presented  by  these  assignments,  and  is  fully  sustained  by  the  au- 
thorities therein  cited. 

While  the  exact  question  certified  in  the  case  cited  was  whether  the 
court  properly  submitted  to  the  jury  the  blocking  of  the  street  and 
the  starting  of  the  train  without  warning  as  a  single  ground  of  neg- 
ligence, the  decision  necessarily  involved  the  question  of  the  admissi- 
bility of  the  evidence  as  to  the  unlawful  blocking  of  the  street. 

The  fourth  and  seventh  assignments  of  error  complain  of  the  charge 
of  the  court  in  submitting  the  issue  of  negligence  on  the  part  of  ap- 
pellant's servants  in  the  mismanagement  of  the  train  in  the  particu- 
lars above  stated,  and  of  the  refusal  of  the  court  to  give  a  special 
charge  requested  by  the  defendant  instructing  the  jury  that  the  vio- 
lation by  the  defendant  of  the  ordinance  forbidding  the  blocking  of 
the  street  for  more  than  five  minutes  could  not  have  been  the  proxi- 
mate cause  of  plaintiff's  injuries,  and  therefore  the  evidence  showing 
such  ordinance  and  its  violation  should  not  be  considered  by  them. 
What  we  have  said  in  discussing  the  first  and  second  assignments  dis- 
poses of  the  questions  here  presented.  The  case  of  Bailway  v.  Johnson, 
before  cited,  decides  the  exact  question  raised  by  these  assignments 
adversely  to  appellant's  contention. 

The  third  assignment  assails  the  ruling  of  the  court  in  admitting  in 
evidence  the  ordinance  of  the  city  of  Houston  before  set  out  requiring 
the  engineer  or  person  in  charge  of  the  locomotive  engine  operated  in 
said  city  to  keep  the  bell  upon  the  locomotive  ringing  while  such 
locomotive  is  in  motion.  The  objections  urged  to  the  introduction  of 
this  ordinance  in  evidence  were  that  it  was  irrelevant,  did  not  tend 
to  establish  negligence  on  the  part  of  the  defendant,  and  could  not 
have  been  the  proximate  cause  of  plaintiff's  injuries.  We  think  the 
ordinance  admissible  as  a  circumetance  tending  to  establish  negligence 
upon  the  part  of  appellant's  employes  in  the  operation  of  the  train 
in  the  respects  alleged  in  the  petition.  The  evidence  sustains  the 
finding  that  the  bell  was  not  rung  until  after  the  train  was  put  in 
motion  and  that  if  such  signal  had  been  given  before  the  train  started 
plaintiff  would  not  have  been  injured,  and  under  these  circumstances 
it  was  proper  for  the  jury  to  consider  the  ordinance  in  question  in 
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determining  the  issue  of  whether  the  failure  to  ring  the  bell  before 
etarting  the  train  was  negligence. 

The  court  in  bis  charge  told  the  jury  that  they  could  only  con- 
sider this  ordinance  as  a  circumstance  along  with  the  other  facts  and 
circumstances  in  evidence  in  determining  the  issue  of  negligence  as 
submitted  in  other  portions  of  the  charge.  As  thus  limited  in  the  ex- 
tent to  which  it  should  be  concidered,  we  think  the  evidence  was  ad- 
missible.    (Mdssouri,  K.  &  T.  Ry.  Co.  v.  Saunders,  101  Texas,  255.) 

The  fifth  assignment  complains  of  the  charge  of  the  court  before 
mentioned  in  which  the  jury  are  inatruoted  as  follows:  *^The  pro- 
visions of  the  city  ordinance  adduced  in  evidence  relating  to  train 
signals  or  warning  by  bell,  may  be  considered  by  you  in  this  case  as 
a  circumstance,  along  with  the  other  facts  and  circumstances  in  evi- 
dence, in  determining  the  issue  of  negligence,  as  submitted  by  the 
court,  you  giving  the  same  such  weight  as  you  may  deem  it  entitled 
to.'*  The  objection  urged  to  this  charge  is  that  the  ordinance  being 
irrelevant  to  any  issue  in  the  case  it  should  not  have  been  allowed  to 
go  to  the  jury,  and  ihe  charge  was  upon  the  weight  of  the  evidence 
in  directing  the  attention  of  the  jury  to  said  ordinance  and  thereby 
giving  it  undue  prominence.  What  we  have  said  under  the  third 
assignment  disposes  of  the  contention  that  the  ordinance  was  inad- 
missible, and  there  is  no  merit  in  the  contention  that  the  charge  was 
upon  the  weight  of  the  evidence.  The  manifest  intention  of  the  court 
in  giving  the  instruction  was  to  protect  defendant's  right  to  have  the 
extent  to  which  the  ordinance  might  be  considered  by  the  jury  prop- 
erly limited,  and  singling  out  testimony  and  calling  it  to  the  atten- 
tion of  the  jury  to  accomplish  this  purpose  is  not  obnoxious  to  the 
rule  forbidding  a  charge  upon  the  weight  of  the  evidence.  (Giddings 
V.  Baker,  80  Texas,  309;  Yocham  v.  McCurdy,  95  Texas,  336;  East- 
ham  V.  Hunter,  102  Texas,  145.) 

The  sixth  assignment  of  error  is  as  follows:  "The  court  erred  in 
his  charge  to  the  jury  upon  the  proposition  of  contributory  negligence 
and  in  the  degree  of  care  required  of  plaintiff,  in  failing  to  instruct 
them  in  this  connection  that  they  should  take  into  consideration  the 
fact  of  his  deformed  foot,  and  that  the  ordinary  care  required  of 
him  was  such  as  a  person  of  his  age  and  experience  and  suflfering  with 
a  like  disability,  would  be  required  to  use.  That  is,  that  they  could 
determine  the  question  of  ordinary  care  and  contributory  negligence, 
as  it  applied  to  him,  by  considering  the  physical  condition  that  he 
was  in  at  the  time  of  the  accident,  as  this  proposition  was  directly 
called  to  the  attention  of  the  court  by  the  special  charge  requested 
by  the  defendant  upon  this  subject,  which  was  refused.*' 

^  The   only   proposition   presented   under   this   assignment   which   is 

within  the  scope  of  the  assignment  is  the  fourth  and  is  as  follows: 
"The  court  erred  in  that  portion  of  his  charge  to  the  jury  upon  the 
issue  of  contributory  negligence,  in  which  he  undertook  to  define  the 
degree  of  care  required  of  plaintiff,  in  failing  to  instruct  them,  in 
this  connection,  that  they  should  take  into  consideration  the  fact  of 
his  deformed  foot,  and  that  the  ordinary  care  required  of  him  was 
such  as  a  person  of  his  age  and  experience,  and  suffering  with  a  like 
disability,  would  be  required  to  use;  that  is,  that  they  could  deter- 
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mi^e  the  question  of  ordinaiy  care  «aid  contributory  negligence,  as  it 
applied  to  him,  by  considering  the  physical  condition  he  was  in  at 
the  time  of  the  accident,  especially  as  this  proposition  was  directly 
called  to  the  attention  of  the  court  by  the  special  charge  of  the  de- 
fendant upon  this  subject,  which  was  refused.^' 

The  plea  of  contributory  negligence  contained  in  appellant's  answer 
is  as  follows:  "And  for  further  plea  and  answer  in  this  behalf  the 
defendant  avers  that  plaintiff  ought  not  to  have  or  recover  anything 
of  defendant  for  that  the  injuries,  if  any  he  received,  were  caused 
and  contributed  to  by  his  own  want  of  ordinary  care  and  wilful  and 
reckless  conduct,  in  this,  that  at  a  time  when  defendant's  cars  were 
coupled  together  and  attached  to  a  locomotive  engine,  and  the  same 
were  being  operated  and  were  about  to  be  moved,  the  plaintiff  entered 
upon  and  between  two  of  the  said  cars  and  remained  upon  and  be- 
tween them,  and  trespassed  thereon  without  the  knowledge  or  consent 
of  the  defendant^  and  in  a  dangerous  position  and  remained  therein 
while  the  said  cars  were  being  moved,  without  taking  any  reasonable 
precaution  for  his  safety;  and  that  he  was  thereupon  and  thereby 
injured  without  any  fault  or  negligence  on  the  part  of  defendant,  but 
as  the  result  of  his  own  wrongful  and  negligent  conduct  aforesaid." 

The  charge  of  the  court  upon  the  issue  of  contributory  negligence, 
and  the  charge  upon  that  issue  requested  by  defendant  and  refused 
by  the  court,  are  as  follows:  "Although  you  may  find  that  such  em- 
ployes or  servants  were  negligent  in  the  management  of  the  train 
or  cars  in  question,  in  the  particulars  above  submitted,  and  that  such 
was  a  proximate  cause,  as  above  defined,  of  the  alleged  injury,  yet  if 
you  further  believe  from  the  evidence  that  the  plaintiff,  at  the  time 
when  the  cars  in  question  were  coupled  together  arid  attached  to  a 
locomotive  and  about  to  be  moved,  if  the  whistle  blew  or  did  not  blow, 
entered  upon  or  between  two  of  the  cars,  and  remained  there  in  a 
dangerous  position  while  the  cars  were  being  moved,  and  that  in  so 
doing  he  failed  to  exercise  such  care  or  take  such  precaution  for  his 
safety  as  an  ordinarily  prudent  person  of  his  age  and  discretion  would 
have  done  under  the  same  or  similar  circumstances,  then  the  plain- 
tiff was  guilty  of  contributory  negligence,  and  if  you  so  find,  let  the 
verdict  be  for  the  defendant.'' 

The  ninth  special  charge,  requested  by  defendant  and  refused  by 
the  court:  "In  considering  the  question  of  the  ordinary  care  which 
the  minor,  Forest  Bean,  was  required  to  exercise  in  undertaking  to 
cross  over  the  cars  at  the  crossing,  you  are  charged  that  if  you  be- 
lieve from  the  evidence  that  the  deformity  of  his  foot  rendered  him 
less  active  in  moving  and  getting  upon  and  over  cars  than  if  he  had 
possessed  a  good  foot,  then  he  would  be  required  to  exercise  the  greater 
degree  of  care  and  precaution  in  undertaking  to  pass  over  said  car 
than  if  he  were  not  so  afflicted.  Therefore,  if  you  believe  from  the 
evidence  that  a  boy  of  ordinary  prudence,  of  similar  age  and  experi- 
ence to  said  Forest  Bean,  but  not  afflicted  as  he  was,  would  have 
undertaken  to  pass  over  said  cars,  but  that  a  boy  of  ordinary  pru- 
dence, of  similar  age  and  experience  with  Forest  Bean,  and  afflicted 
with  a  like  disability,  would  not,  under  the  circumstances,  have  made 
said  attempt,  and  that  Forest  Bean's  want  of  such  ordinary  prudence 
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of  a  boy  similarly  disabled  directly  contributed  to  his  .injuries,  you  will 
find  for  the  defendant/* 

If  the  omission  in  the  court's  charge  complained  of  by  the  propo- 
sition before  set  out  was  error  it  was  clearly  not  affirmative  error, 
and  unless  the  charge  requested  by  the  defendant  was  correct  in  all 
of  its  terms  it  was  properly  refused  by  the  court, and  appellant  can 
not  complain  of  an  omission  in  the  charge  unless  a  proper  special 
charge  8uppl3dng  such  omission  was  requested.  Even  if  it  be  conceded 
that  the  evidence  is  sufficient  to  raise  the  issue  of  whether  plaintiff's  ^ 
deformed  foot  affected  his  activity  or  in  any  way  made  it  more  dan- 
gerous for  him  to  attempt  to  cross  between  the  cars,  we  think  the  re- 
quested charge  was  properly  refused  because  it  placed  a  higlier  degree 
of  care  upon  plaintiff  than  the  law  required  under  the  facts  sup- 
posed. Ordinary  care  was  all  ihai  was  required  of  plaintiff  and  while 
the  question  of  what  would  amount  to  ordinary  care  might  be  affected 
by  the  physical  condition  of  plaintiff  in  respect  to  has  ability  to  cross 
quickly  between  the  cars,  he  would  under  no  circumstances  be  charged 
with  a  higher  degree  of  care  than  ordinary  care,  and  it  would  have 
been  error  for  the  court  to  have  so  charged.  (Gulf,  W.  T.  &  P.  Ry. 
Co.  V.  Staton,  49  S.  W.,  277;  San  Antonio  &  A.  P.  Ey.  Co.  v.  Long, 
19  Texas  Civ.  App.,  649;  Texas  &  N.  0.  Ry.  Co.  v.  Bingle,  16  Texas 
Civ.  App.,  653;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Safford,  48  S  W., 
1105;  O'Brien  v.  Seale,  41  S.  W.,  150;  Gulf,  C.  &  S.  F.  Rv.  Co.  v. 
Minter,  93  S.  W.,  616;  Houston  &  T.  C.  Ry.  Co.  v.  Oram,  107  S.  W., 
74;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Smith,  87  Texas,  348;  Texas  &  P. 
Ry.  Co.  V.  Watkins,  88  Texas,  25;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Gormley,  91   Texas,  399.) 

The  remaining  assignments  of  error  complain  of  the  refusal  of  the 
court  to  give  special  charges  requested  by  the  defendant.  It  would 
serve  no  useful  purpose  to  discuss  these  assignments  in  detail.  None 
of  them  in  our  opinion  should  be  sustained,  because  in  so  far  as  the 
refused  special  charges  referred  to  in  said  assignments  contained  cor- 
rect applications  of  the  law  to  the  f-acts  in  evidence,  the  principles  of 
law  sought  to  be  applied  were  contained  in  and  sufficiently  applied 
in  the  charge  given  by  the  court. 

We  think  the  judgment  of  the  court  below  should  be  affirmed  and 
it  has  been  so  ordered. 

Affirmed, 

Writ  of  error  refused. 


John  a.  Kerb  et  al.  v.  W.  L.  Blair. 

Decided  April  21,  1009. 

I4 — ^Ref  Adjudioata. 

B.  sued  K.  in  the  District  Court  for  damages  for  breach  of  a  contract  to 
thresh  a  crop  of  rice;  K.  denied  the  breach  and  set  up  facta  to  show  that  B/s 
damage,  if  any,  was  due  to  causes  over  which  K.  had  no  control  and  to  the  fault 
of  B.;  on  these  pleadings  a  Terdict  and  judgment  were  rendered  for  B.  for  a 

eart  of  the  amount  sued  for.    Held,  that  the  judgment  in  said  cause  could  not 
e  res  adjudioata  of  an  account  held  and  subsequently  sued  upon  K,  against 
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B.  for  goods,  wares  and  merchandise  sold  and  for  services  rendered,  because  these 
matters  were  not  put  in  issue  by  the  pleadings  in  the  former  suit,  and  if  the 
jury  took  said  matters  into  account  in  rendering  their  verdict,  they  did  so  without 
warrant  of  law. 

8. — Same. 

A  former  judgment  relied  on  as  having  adjudicated  the  matter  involved  in 
another  suit  and  as  a  bar  to  further  proceedings  should  have  involved  and 
determined  the  same  vital  issue,  or  such  issue  should  have  been  fairly  within 
the  scope  of  the  pleadings.  The  'Matter  in  issue"  is  that  upon  which  the 
plaintiff's  cause  of  action  is  based,  and  which  the  defendant  denies  by  his 
pleadings. 

Appeal  from  the  County  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Jesse  Matthews. 

Oaines  &  Corbett,  for  appellant. 

Linn,  Conger  £  Austin  and  W.  8.  Eolman,  for  appellee.  In  sup- 
port of  the  plea  of  res  adjudicata  appellee  cited:  Freeman  y.  Mc- 
Anineh,  87  Texas,  133,  and  eases  cited;  Nickols  v.  Dibrell,  61  Texas, 
641;  N.  Y.  &  T.  Land  Company  v.  Votaw,  16  Texas  Civ.App.,  691; 
Nasworthy  v.  Draper,  9  Texas  Civ.  App.,  651;  Teal  v.  Terrell,  48 
Texas,  507;  Foster  v.  Wells,  4  Texas,  101. 

McMEANS,  Associate  Justice. — The  appellants  sued  the  appellee 
for  $306.53  as  the  balance  due  upon  an  account  for  goods,  wares  and 
merchandise  sold  by  them  to  appellee,  and  for  services  performed 
by  them  for  him,  and  for  six  percent  per  annum  interest  thereon  from 
January  1,  1906,  The  defendant  answered  by  general  denial  and  by 
plea  of  former  adjudication,  which  is  in  the  following  language: 

"And  for  further  answer  herein  defendant  says  that  heretofore,  to 
wit:  on  the  16th  day  of  June,  A.  D.  1906,  in  cause  No.  2641,  in  the 
District  Court  of  Matagorda  County,  Texas,  wherein  W.  L.  Blair  was 
plaintiflf  and  Kerr  Brothers,  a  firm  composed  of  John  A.  Kerr  and 
Andrew  Kerr  (the  plaintiffs  in  this  cause),  were  defendants,  a  final 
judgment  was  rendered  for  the  plaintiff  therein  against  the  said  de- 
fendants therein;  that  in  said  cause  the  matters  herein  sought  to  be 
tried  and  disposed  of  were  litigated  and  fully  and  finally  determined 
against  plaintiffs  herein;  that  in  said  cause  and  upon  the  trial  there- 
of under  the  pleadings  of  the  plaintiffs  herein  (defendants  in  said 
cause)  in  said  cause  contained,  the  plaintiffs  contested,  tried  and 
proved  before  the  jury  and  submitted  the  issue  herein  contained  to 
said  jury  for  their  determination  therein,  and  the  evidence  support- 
ing the  plaintiff's  cause  of  action  herein  was  in  said  cause  submitted 
to  the  jury  and  the  jury  in  said  cause  in  their  verdict  thereon  con- 
sidered the  same  in  connection  with  all  the  other  evidence  and  facts, 
and  thereafter  awarded  verdict  for  the  plaintiff  therein,  W,  L.  Blair; 
that  thereafter  the  said  verdict  was  duly  returned  into  court  and  was 
by  the  court  duly  approved  and,  thereafter  on  the  said  l©th  day  of 
June,  judgment  in  behalf  of  plaintiff  for  the  sum  of  $500  was  duly 
by  the  court  entered  on  said  verdict;  that  by  the  said  judgment  the 
issues  in  this  cause  were  and  have  been  once  duly  and  finally  litigated, 
and  the  said  judgment  was  appealed  by,  and  said  appeal  prosecuted 
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by,  defendants  therein  to  the  Court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  District  of  Texas;  that  said  cause  and  judgment 
was  afcmed  by  said  court  aforesaid  and  said  judgment  is  now  final 
as  to  the  parties  by  the  aflarmance  of  said  judgment?  in  said  Court 
of  Civil  Appeals  for  the  First  Supreme  Judicial  District  of  Texas, 
at  Galveston,  Texas.  That  by  reason  of  the  premises  the  said  judg- 
ment is  res  adjudicata  of  the  matters  in  controversy  herein,  and  the 
said  issues  so  pending  lierein  were  involved  and  adjudicated  in  said 
cause  and  in  another  court  and  that  thereby  the  plaintiffs  herein  are 
fully  estopped  and  precluded  from  trying  or  enforcing  any  right  of 
action  herein  against  this  defendant,  if  any  they  have,  which  is  de* 
nied.'' 

By  his  first  supplemental  answer  appellee  further  pleaded  as  follows : 
'^That  the  cause  of  W.  L.  Blair  v.  J.  A.  Kerr  et  al.,  referred  to  in 
the  first  amended  original  answer  of  the  defendant  herein,  was  a  suit 
for  damages  by  W.  L.  Blair,  plaintiff  therein,  against  the  defendants 
therein,  the  plaintiffs  in  this  suit,  for  damages  for  a  breach  of  con- 
tract and  failure  to  thresh  the  rice  crop  of  this  defendant  Blair; 
that  in  said  cause  the  defendants  therein,  J.  A.  Kerr  et  al.,  the  plain- 
tiffs in  this  cause,  filed  pleas  of  general  denial  and  various  special 
pleas  in  bar  of  plaintiff's  cause  of  action.  Which  said  pleadings  cov- 
ered and  contained  allegations  and  subject  matter  sufficient  in  every 
respect  to  TWirrant  the  trial  court  and  to  compel  the  trial  court  to 
admit  in  evidence  all  sueh  matters  and.  things  between  the  parties 
thereto  as  would  defeat  in  whole  or  in  part  the  plaintiff's  cause  of 
action  therein  ajid  reduce  the  amount  of  the  recovery  as  claimed  by 
him,  the  plaintiff,  in  his  said  petition.  That  upon  trial  of  said  cause 
the  court,  in  accordance  with  the  law  under  tiie  pleadings,  admitted 
the  testimony  of  the  defendants,  Kerr  et  al.,  of  the  value  of  the  ser- 
vices rendered  by  them  in  the  part  performance  of  their  contract  as 
eet  out  and  pleaded  in  this  cause  and  sued  for  herein,  and  the  same 
was  adduced  before  the  jury  by  the  plaintiffs  herein  and  the  same  was 
considered  by  the  jury  in  arriving  at  their  verdict  so  rendered  in  said 
cause. 

"That  not  only  did  the  plaintiffs  herein  (being  defendants  in  the 
aforesaid  cause)  plead  by  general  denial,  but  in  addition  thereto  by 
special  plea  set  up  and  alleged  the  partial  performance  of  the  con- 
tract to  thresh  this  plaintiff's  rice  to  his  satisfaction,  and  the  remain- 
ing injuries  sued  for  were  caused  by  wet  weather  and  the  plaintiff 
Blair's  own  negligence.  Plaintiff  shows  that  on  the  trial  admissi- 
bility of  the  evidence  of  the  value  of  the  services  of  plaintiff  in  par- 
tially threshing  Blair's  rice  was  not  only  passed  upon  and  adjudicated 
by  the  District  Court  of  Matagorda  County  as  matter  of  law,  but  the 
said  evidence  was  adduced  before  the  jury  by  plaintiff  herein  over  ob- 
jection and  was  considered  by  said  jury  in  settling  the  issues  of  said 
cause  by  their  verdict." 

The  case  was  tried  before  a  jury  and  a  verdict  was  rendered  for 
appellee,  upon  which  a  judgment  was  duly  entered.  Appellants'  mo- 
tion for  a  new  trial  having  been  overruled^  they  bring  this  case  be* 
fore  us  on  appeal 
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Appellants'  twelfth  and  thirteenth  assignments  of  error  are  as  fol- 
lows: 

^'Because  the  court  erred  in  rendering  judgment  in  favor  of  the 
defendant^  because  the  undisputed  testimony  showed  that  the  plain- 
tiffs were  entitled  to  recovery  unless  the  account  was  settled  by  the 
judgment  in  cause  No.  2641,  in  the  District  Court  of  Matagorda 
County,  Texas,  styled  W.  L.  Blair  v.  -J.  A.  Kerr  et  al.,  or  Kerr  Bros., 
and  because  the  undisputed  evidence  showed  that  cause  No.  2641  in 
the  District  Court  of  Matagorda  County,  Texas,  did  not  involve  the 
same  issues  as  were  involved  in  this  cause.'' 

'because  the  court  erred  in  rendering  judgment  in  this  cause  in 
favor  of  the  defendant,  the  undisputed  evidence  showing  that  tike 
plaintiffs'  cause  of  action  was  true  and  correct,  and  that  tiie  amount 
'  due  had  never  been  paid;  and  the  pleadings  and  judgment  in  the 
cause  of  W.  L.  Blair  v.  Kerr  Bros.>  in  the  District  Court  of  Mata- 
gorda County,  which  were  depended  upon  by  the  defendant  to  show 
a  former  adjudication  of  the  issues  involved  in  this  cause,  plainly 
show  that  the  issues  involved  were  not  in  any  manner  identical." 

The  appellee  Blair,  testifying  in  his  own  behalf  admiitted  the  ac- 
count sued  on  to  be  correct  in  every  particular,  and  that  unless  his 
^  plea  of  former  adjudication  was  sustained  he  owed  appellants  the 
$306.53  sued  for.  He  said:  '^I  am  not  disputing  the  correctness 
of  the  account,  taken  ae  a  whole,  both  debits  and  credits;  but  my  sole 
contention  is  that  this  was  settled  by  the  judgment  in  cause  No.  2641, 
in  the  District  Court,  styled  W.  K  Blair  v.  Kerr  Bros." 

In  support  of  his  plea  of  res  adjudicata,  the  appellee  offered  in 
evidence,  (1)  the  original  petition  in  cause  No.  2641,  in  the  District 
Court;  (2)  the  original  answer  of  the  defendants  in  said  cause;  (3) 
the  judgment,  and  (4)  the  opinion  of  the  Court  of  Civil  Appeals 
rendered  on  appeal  of  said  case.  The  petition  of  Blair  in  saia  case 
sets  up  a  cause  of  action  for  damages  against  Kerr  Bros,  for  breach 
of  a  contract  to  thresh  a  certain  part  of  his  rice  crop,  alleging  his 
damages  at  $2,103.80.  In  their  answer  Kerr  Bros,  denied  that  they 
breached  the  contract,  and  set  up  facts  to  show  that  the  plaintiff's 
damage,  if  he  sustained  any,  was  not  due  to  fault  upon  their  part, 
but  to  causes  over  whidi  they  had  no  control,  and  to  the  fault  of 
Blair.  The  answer  does  not  remotely  set  up  in  offset  to  plaintiff's 
demand  the  account  herein  sued  upon  or  otherwise  make  mention  of 
it.  It  was  in  no  manner  put  in  issue;  and  the  amount  due  by 
Blair  to  Kerr  Bros,  could  not,  under  the  pleading  in  that  case,  have 
been  legally  adjudicated  and  determined.  The  judgment  was  based 
on  a  verdict  in  favor  of  Blair  for  $500,  and  does  not  on  its  face  or 
otherwise  show  that  the  amount  of  the  verdict  and  judgment  was 
the  difference  between  Blair's  damages  and  the  balance  due  on  Kerr 
Bros.'  account.  The  charge  of  the  court  was  not  introduced  in  evi- 
dence, but  it  appears  from  the  copy  of  the  opinion  of  the  Court  of 
Civil  Appeals  which  was  introduced  (see  47  Texas  Civ.  App.,  407) 
that  the  measure  of  damages  submitted  in  the  charge,  in*  case  the 
jury  should  find  damages  for  Blair,  was  the  value  of  the  rice  iniured 
and  destroyed  as  it  stood  in  the  field,  etc.,  which  reasonably  precludes 
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the  idea  that  the  jury  was  permitted  to  offset  against  the  damage 
any  balance  in  Kerr  Bros/  favor  against  Blair. 

It  is  true  that  the  account  could  have  been  pleaded  in  that  case 
and  settled  by  the  verdict  and  judgment,  but  it  is  certain  that  it  was 
not  pleaded  and  thus  made  an  issue  in  the  case;  and  if,  as  appellee 
contends  and  as  the  testimony  of  certain  jurors  who  sat  in  the  trial 
of  that  case  tends  to  prove,  the  jury  took  the  account  into  considera- 
tion and  allowed  Blair  only  the  difference  between  the  amount  of 
his  damages  and  Kerr  Bros/  account,  they  acted  without  warrant  of 
law,  and  their  verdict  would  not  be  res  adjudicata  of  the  account 
sued  on  in  this  ease,  because  the  matter  was  not  put  in  issue  by  the 
pleadings.  In  Nichols  v.  Dibrell,  61  Texas,  641,  the  rule  is  broadly 
stated  to  be  "that  the  decision  of  a  court  of  competent  jurisdiction  is 
conclusive  not  only  as  to  the  subject  matter  determined,  but  as  to 
every  other  matter  which  the  parties  might  have  litigated,'*  etc.  The 
rule  is  less  broadly  stated  in  the  later  cases,  prominently  among  which 
may  be  mentioned  James  v.  James,  81  Texas,  380 ;  Norton  v.  Wochler, 
31  Texas  Civ.  App.,  424;  Land  Mortgage  Co.  v.  MacDonell,  93  Texas, 
398,  and  Linberg  v.  Finks,  7  Texas  Civ.  App.,  396.  In  James  v. 
James  it  is  said:  "It  is  a  general  rule,  having  its  foundation  in 
sound  reason,  that  the  former  judgment  or  litigation  relied  on  as 
having  adjudicated  the  matter  and  as  a  bar  to  further  proceedings, 
should  have  involved  and  determined  the  same  vital  issue,  or  that 
such  issue  or  question  should  have  been  fairly  within  the  scope  of 
the  pleadings.  The  'matter  in  issue'  is  that  upon  which  the  plaintiflPs 
cause  of  action  is  based,  and  which  the  defendant  denies  by  his  plead- 
ings. (Vaughn  v.  Merriam,  55  N.  H.,  502.)  It  can  only  be  conclu- 
sive of  such  matters  as  were  essential  to  be  'determined  before  the 
judgment  could  be  rendered/  (Philipowski  v.  Spencer,  63  Texas, 
607)  and  is  not  conclusive  as  to  collateral  issues  or  any  matter  which 
must  be  inferred  from  it.'*  See  also  Crebbin  v.  Brice,  25  Texas  Civ. 
App.,  632. 

The  conclusions  we  have  reached  obviate  the  necessity  of  passing 
upon  the  other  assignments  of  error  presented  by  the  appellants. 

The  defense  of  res  adjudicata  not  being  available  to  appellee  Blair 
as  a  defense  to  appellants'  suit,  and  as  no  other  defenses  to  plain- 
tiffs* suit  were  urged,  and  as  the  correctness  of  the  account  sued  on 
was  admitted,  the  court  should  have  instructed  a  verdict  for  the  plain- 
tiffs. The  judgment  of  the  court  below  will  be  reversed,  and  this 
court  proceeding  to  render  such  judgment  as  should  have  been  ren- 
dered by  the  court  below,  it  is  ordered  that  judgment  be  here  ren- 
dered in  favor  of  appellants  and  against  appellee  for  the  sum  of 
$306.53,  with  six  percent  per  annum  interest  thereon  from  January 
1,  1906,  and  all  costs  incurred  in  the  court  below  as  well  as  in  this 
court 

Bev&rsed  and  rendered. 
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Wilhelmine  Naglb  £t  al.  v.  Emma  Von  Hosenbero  et  al. 

Decided  April  21,   1900. 

l.-^SxeciLtor — ^Legatee— Sttopp«L 

When  a  legatee  expressly  consents  that  the  executor  might  pay  to  a  third 
party  a  certain  sum  of  money  out  of  the  share  of  such  Jegatee  in  the  estate 
in  accordance  with  an  expressed  wish  or  request  of  the  testatrix,  such  legatee  will 
not  be  heard  to  complain  of  the  action  of  the  executor  in  making  such  payment 
after  it  has  been  made. 

S.— Hniband  and  Wife— Gift  by  Wife. 

A  legatee,  although  a  married  woman,  has  the  right  to  give  a  part  of  her 
legacy  to  a  third  party  without  the  consent  or  joinder  of  her  husband. 

S.—- Exeentor — ^Trust  Fund — ^Xlifeatanoe. 

A  testatrix  provided  in  her  will  that  the  portion  of  the  estate  devised  to 
one  of  the  heirs  should  be  managed,  controlled,  invested  and  reinvested  by  the 
three  executors  named,  for  the  benefit  of  said  heir;  with  the  consent  of  the* heir 
the  executors  divided  her  portion  of  the  estate  into  three  parts,  each  executor 
taking  and  managing  one  part.  Held,  although  the  Separate  management  by 
the  executors  of  the  heir's  portion  was  contrarv  to  the  provisions  of  the  will,  there' 
being  no  evidence  of  turpitude  on  the  part  of  the  executors  in  such  action,  and  the 
same  having  been  assented  to  by  the  heir,  such  action  was  not  cause  for  the 
removal  of  the  executors  upon  complaint  of  the  heir. 

4.*— Bane. 

A  will  provided  that  the  executors  should  ''invest  and  reinvest,  sell  and  resell, 
loan  and  reloan,  and  manage  and  control  the  same  (a  certain  fund)  as  to 
them  may  seem  best,  to  the  end  that  the  same  may  be  producing  rents,  interest, 
fruits,  revenues  and  profits,  etc."  Held,  that  it  was  such  mismanagement  as 
would  warrant  the  interposition  of  a  court  of  equity  for  the  executors  to  blend 
and  lend  the  fund  with  money  of  their  own,  taking  notes  payable  to  themselves 
individually,  or  to  lend  the  money  to  themselves,  or  to  speculate  with  it  by 
investing  it  in  their  own  private  business. 

• 

5. — Costs  and  Attorney's  Pee— Taxing  Against  Plaintiff. 

Where,  in  a  suit  for  partition  of  land  and  for  the  removal  of  trustees  of  A 
fund  in  which  plaintiff  was  interested,  it  appeared  that  plaintiff  was  entitled 
to  partition  ana  had  just  cause  of  complaint  against  the  management  of  the 
trustees  though  not  enough  to  require  their  removal,  it  was  error  to  tax  the 
costs  of  the  suit  and  the  fee  of  the  defendant  trustees'  attorney,  against  the 
plaintiff. 

» 

Appeal  from  the  District  Court  of  Payette  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

0.  Dtcl-ens,  D.  W.  Doom  and  D,  H.  Doom  for  appellants. — ^The 
will  having  appointed  executors  to  handle  a  trust  fund  and  said  exec- 
utors having  accepted  and  taken  over  said  trust  fund,  thej  must 
properly  administer  said  estate  and  carry  out  the  provisions  of  the 
will  according  to  law,  and  not  divide  the  money  or  trust  funds  among 
themselves  and  mingle  it  with  their  own  money  and  that  of  other 
people,  or  invest  it  in  their  own  business  or  anything  that  comes 
along.  Cavender  v.  Cavender,  114  TJ.  S.,  464,  L.  E.,  29,  p.  212; 
Gaston  v.  Hayden,  73  S.  W.  Eep.,  938. 

The  executors  accepting  and  acting  under  a«will,  >ind  taking  into 
their  possession  trust  funds,  must  invest  same  under  the  terms   of 
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said  will,  and  not  divide  among  themselves  the  trust  funds  and  use 
them  for  their  own  benefit  and  thereby  destroy  the  trust.  When 
^hey  do  so  they  should  be  removed,  and  especially  so  when  ttieir  con- 
duct has  produced  ill  feelings  between  them  and  the  beneficiaries. 
Cavender  v.  Cavender,  114  U.  S.,  464,  L.  E.  29,  p.  212;  May  v.  May, 
167  U.  S.,  310,  L.  E.  42,  p.  179;  Gaston  v.  Hayden,  73  S.  W.  Bep.,  938. 
The  court  erred  in  its  fifth  conclusion  of  law-  in  holding  that  the 
defendants  should  be  allowed  the  sum  of  two  hundred  ($200)  dollars 
as  reasonable  attorne/s  fees  for  the  services  of  the  attorneys  employed 
by  them  to  prepare  and  present  their  defenses,  because  no  such  allow- 
ance was  asked  by  defendants  and  because  the  findings  of  the  court 
and  the  facts'  in  evidence  show  that  the  said  defendants  who  were 
trustees  had  violated  their  trust  and  ought  to  Iiave  been  removed. 
Salado  College  v.  Davis,  47  Texas,  131;  Sttauss  v.  Dundon,  27  S.  W., 
503. 

Brown  &  Lane,  tor  appellees. 

McMEANS,  Associate  Justice. — ^This  is  a  suit  by  appellants,  Wil- 
helmine  Nagle  and  her  husband,  Ernest  Nagle,  against  Emma  Von 
Bosenberg  and  her  husband,  Alexander  Von  Bosenberg,  Louise  Fricke 
and  her  husband,  Fred  Fricke,  and  Lena  Kaiser  and  her  husband. 
Christian  Kaiser,  for  partition  of  certain  real  and  personal  property 
of  which  plaintiff,  Wilhelmine  Nagle,  claims  a  one-fourth  interest, 
and  also  to  remove,  as  trustees,  said  Alexnnder  Yon  Bosenberg,  Fred 
Fricke  and  Christian  Kaiser  who  were  appointed  trustees  of  the  por- 
tion of  Mrs.  Nagle's  estate  left  to  her  by  the  will  of  her  mother, 
Mrs.  Justine  Weyand.  The  case  was  tried  by  the  court  without  a 
jury,  and  judgment  was  rendered  directing  the  partition  of  the  real 
estate  only  and  refusing  to  remove,  the  trustees  and  appoint  others, 
and  taxed  plaintiffs  with  all  coets  of  suit  up  to  and  including  entry 
of  judgment,  and  $200  attorne/s  fees  for  defendants*  attorneys,  to 
be  paid  out  of  the  trust  estate.  From  this  judgment  ther  plaiirtiffs 
have  appealed. 

From  the  findings  of  facts  of  the  trial  court  we  make  the  following 
statement : 

George  Weyand  and  Justine  Weyand  were  husband  and  wife  and 
owned  an  estate  in  community.  George  Weyand  died,  leaving  sur- 
viving him  his  widow,  Justine,  and  four  children,  viz.:  Wilhelmine 
Nagle  the  appellant,  and  the  appellees,  Emma  Von  Bosenberg,  Louise 
Fricke  and  Lena  Kaiser.  George  Weyand  left  a  will  which  was  duly 
probated,  by  which  he  devised  all  of  his  portion  of  the  community 
property 'to  his  wife,  Justine^  for  life,  with  the  remainder  to  their 
children  above  named,  to  be  divided  equally  between  them.  Before 
George  Weyand^s  will  was  probated  Justine  Weyand  divided  all  the 
communiiy  estate,  except  the  two  tracts  of  land  which  constituted 
the  homestead  and  which  tracts  are  involved  in  this  suit,  into  two 
equal  parts,  one  of  which  parts  she  kept,  and  gave  the  other  to  their 
four  children  above  named,  and  this  was  divided  equally  between  them 
and  was  received  by  them  as  all  their  father's  part  of  the  community 
estate  except  the  two  tracts  of  which  the  homestead  consisted  and  upoa 
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which  Mrs.  Wejand  lived  up  to  the  time  of  her  deathy  which  occnned 
October  15,  1906.  Mrs.  Wejand  left  a  will,  which  was  probated  over  the 
protect  of  Mrs.  Xagle,  by  which  ehe  deviled  to  each  of  her  three  children, 
Emma  Yon  Boeenberg,  Louise  Fricke  and  Lena  Kaiser,  one-foarth  part 
of  her  estate,  and  the  other  one-fonrth  to  Alexander  Von  Bosenberg, 
Fred  Fricke,  and  Christian  Kaiser  ''to  be  held  in  trust  by  them  for  my 
daughter,  Wilhelmine  Xagle,  wife  of  Ernest  Nagle,  after  all  debts  and 
charges  against  my  estate  have  lieen  paid  ,.  .  .  the  said  Fricke, 
Bosenberg  and  Kaiser,  trustees  as  aforesaid,  to  receive  and  receipt 
for  the  share  to  which  my  daughter  Wilhelmine  Xagle  would  be  en- 
titled in  the  partition  of  my  estate,  to  invest  and  re-invest,  sell  and  re- 
sell, loan  and  re-loan,  and  manage  and  control  same  as  to  them  may 
seem  best,  to  the  end  that  the  same  may  bfe  producing  rents>  interest, 
fruits,  revenues  and  profits  which  they  shall  pay  over  to  the  said 
Wilhelmine  Nagle  upon  her  request  at  convenient  and  proper  intervals 
and  times,  etc."  The  will  also  named  the  said  Von  Bosenberg,  Fricke 
and  Kaiser  as  independent  executors  without  bond. 

Mrs.  Weyand  left  with  her  will  two  instruments  or  letters  addressed 
to  her  children,  requesting  them  to  pay  to  each  of  her  seventeen  grand- 
children and  to  one,  Ernestine,  a  servant,  the  sum  of  $100.  On  tiie 
second  day  after  her  death  her  four  daughters,  including  Mrs.  Nagle 
and  her  three  sons-in-law,  Bosenberg,  Fricke  and  Kaiser,  the  executors, 
met  at  Mrs.  Weyand's  house,  having  requested  Ernst  Nagle  to  meet 
with  them,  which  he  declined  to  do ;  and  they  then  read  Mrs.  Weyand's 
will,  together  with  the  two  written  requests  referred  to,  and  each  of  the 
four  daughters,  including  Mrs.  Nagle,  was  asked  by  the  executors 
whether  or  not  she  desired  to  respect  the  wishes  of  their  mother  as  to 
the  payment  of  $100  to  Ernestine  and  to  each  of  the  seventeen  grand- 
children, and  each  assented  without  reservation,  and  in  accordance 
wfth  such  assent  the  executors  paid  said  sum  to  each  of  the  persons  en- 
titled thereto,  and  after  deducting  this  amount,  the  costs  and  other 
expenses  and  debts  existing  against  the  estate,  the  value  of  the  remain- 
der was  $23,292.60,  and  this  consisted  largely  in  promissory  notes  of 
her  three  sons-in-law  named  as  executors  in  the  will;  and  a  division 
of  this  was  made  by  paying  to  Mrs.  Von  Bosenberg  her  share  in  the 
notes  of  her  husband,  and  Mrs.  Fricke  and  Mrs.  Kaiser  were  paid  their 
share  in  the  notes  of  their  husbands,  and  the  remaining  one-fourth 
belonging  to  Mrs.  Nagle  was  divided  into  three  equal  parts,  one  of 
which  was  taken  by  each  of  the  trustees,,  they  agreeing  to  keep  the  same 
invested  and  to  pay  the  interest  to  Mrs.  Nagle  as  provided  in  the  will, 
to  which  action  of  the  trustees  Mrs.  Nagle  assented.  Each  of  the 
trustees  has  since  kept  the  share  of  Mrs.  Nagle  allotted  to  him,  and 
Von  Bosenberg  has  loaned  out  the  amount  held  by  him,  along  with 
money  of  his  own,  in  a  perfectly  safe  land  note,  which  was  made  pay- 
able to  himself;  Kaiser  at  one  time  used  a  small  portion  of  the  fund 
held  by  him  in  his  private  business,  but  the  same  has  been  refunded, 
and  he  has  accounted  for  interest  upon  the  sum  turned  over  to  him, 
and  Fricke  has  invested  a  portion  of  the  fund  held  by  him  in  his  own 
business.  The  trustees  have  regarded  themselves  jointly  and  severally 
responsible  for  the  entire  trust  fund. 

The  court  further  found  that  ever  since  Mrs.  Weyand's  will  waa 
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probated  appellants  have  been  threatening  legal  proceedings  to  avoid 
the  will  and  obtain  possession  of  the  fourth  part  of  Mrs.  Weyand^s 
estate  nntil  this  suit  was  filed ;  that  in  their  original  petition  appellants 
claimed  they  were  entitled  to  the  fourth  part  and  sought  to  recover 
same  and  a  partition  of  same,  and  made  no  contention  that  the  truet 
created  by  the  will  of  Mrs.  Weyand  had  not  been  properly  adminis- 
tered until  the  filing  of  their  amended  petition  on  the  day  of  trial; 
that  defendants  never  opposed  the  right  of  Mrs.  Nagle  to  have  set 
aside  to  her  one-eighth  interest  in  the  tracts  of  land  constituting  the 
homestead;  that  there  is  no  ill-feeling  or  bitterness  on  the  part  of  the 
executors  and  trtistees  toward  the  Nagles,  but  there  is  ill-feeling  on  the 
part  of  the  last  named  toward  the  trustees  growing  out  of  their  disap- 
pointment at  the  provisions  of  the  will.  The  court  further  found  that 
the  trustees  are  honest  and  capable  and  that  Mrs.  Weyand's  selection  of 
them  as  such  was  and  is  judicious. 

Upon  these  findings  the  court  concluded:  (1)  That  Mrs.  Nagle 
owns  an  undivided  one-eighth  interest  in  the  homestead  tracts  which 
she  is  entitled  to  have  set  apart  to  her;  that  MrS;  Yon  Bosenberg,  Mrs. 
Fricke  and  Mrs.  Kaiser  each  own  a  fourth  interest  therein,  and  that 
the  remaining  one-eighth  should  be  set  aside  to  the  trustees  and  be 
held  and  managed  by  them  in  accordance  with  the  provisions  of  Mrs. 
Weyand*8  will,  and  that  commissioners  of  partition  should  be  appointed. 
(2)  That  the  plaintiffs  are  estopped  and  should  not  be  permitted  to  con- 
tend that  they  should  now  recover  any  part  of  the  $1,800  paid  to 
Ernestine  and  the  seventeen  ffrand-children  of  Mrs.  Weyand  at  their 
express  requests.  (3)  That  the  estate  has  been  properly  administred 
by  the  executors,  and  the  balance,  after  paying  debts  and  expenses,  has 
been  prd^rly  distributed.  (4)  That  no  valid  reason  exists  why  the 
trustees  should  be  removed  and  the  trust  esta4;e  placed  in  other  hands; 
and  (5),  there  being  no  necessity  for  the  bringing  of  this  suit  the  plain- 
tiffs should  pay  court  costs  up  to  and  including  entry  of  judgment,  and 
that  defendants  should  be  allowed  the  sum  of  $200,  as  reasonable  at- 
torney's fees  for  the  services  of  the  attorneys  employed  by  them  to  pre- 
pare and  present  their  defenses. 

These  conclusions  and  the  judgment  rendered  thereon  are  attacked  by 
a  number  of  assignments  of  error,  a  discussion  of  which  in  detail,  we 
think,  would  serve  no  useful  purpose.  The  court's  findings  of  facts  are 
not  assailed  by  any  of  the  assignments. 

It  appearing  that  the  land  sought  to  be  partitioned  was  the  com- 
munity property  of  George  and  Justine  Weyand,  the  husband's  half 
interest  therein  was  subject  to  partition  between  his  four  children 
immediately  upon  the  determination  of  the  life  estate  of  the  wife,  and 
the  court  correctly  so  held.  The  other  half  passed  by  the  will  of 
Justine  Weyand,  and  Mrs.  Nagle's  interest  passed  to  the  trustees  to 
be  held  and  managed  by  them  as  provided  in  Mrs.  Weyand's  will.  It 
was  proper  to  not  allow  Mrs.  Nagle  to  recover  one-fourth  of  the 
$1800  paid  by  the  executors  to  Ernestine  and  the  seventeen  grand- 
children. Mrs.  Weyand  requested  in  writing  that  this  should  be 
done,  and  Mrs.  Nagle,  without  the  consent  of  her  husband,  assented 
to  this  without  reservation,  and  acting  on  her  assent  the  money  was 
paid  by  the  executors,    It  wfis  then  too  late  for  h^r  to  say,  and  shQ 
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will  not  now  be  heard  to  eay,  that  the  executors  ought  not  to  have 
done  that  which  she  approved  of 'before  and  at  the  time  it  was  done. 
In  paying  the  money  as  they  did,  the  executors  committed  no  wrong 
against  her.  Being  her  separate  personal  estate  she  had  the  right  to 
give  it  to  the  recipients  if  she  so  desired,  and  the  payment  to  them 
being  made  with  her  express  assent  was  equivalent  to  an  executed 
gift  directly  by  her.  As  said  by  our  Supreme  Court  in  Pitts  v. 
Elsler,  87  Texas,  347,  '^t  would  be  a  novel  case  for  a  plaintiff  to 
allege  that  defendant  had  done  no  wrong  in  the  transaction,  but  that 
because  she  was  not  bound  to  carry  out  her  agreement  she  was  en- 
titled to  relief  against  her  own  deliberate  act  which  was  lawful  in 
itself,  or,  if  unlawful,  would  not  put  the  defendant  in  the  wrong." 
(Ballard  v.  Carmichael,  83  Texas,  364;  San  Antonio  v.  Grandjean^ 
91  Texas,  430;  Wood  y.  Wheeler,  7  Texas,  13.) 

Nor  do  we  think  that  under  the  evidence  we  would  be  warranted 
in  overturning  the  judgment  of  the  court  below  in  so  far  as  the  court 
refused  to  remove  the  trustees  and  appoint  others  in  their  stead.  It 
is  true  that  the  trust  fund  should  have  been  preserved  intact;  but 
the  court  found,  and  the  finding  is  not  questioned,  that  the  separa- 
tion of  the  fund  into  three  different  portions,  one  portion  being 
taken  by  each  of  the  trustees,  was  done  by  Mrs.  Nagle's  assent,  hence 
she  can  not  now  complain  that  all  the  funds  were  so  separated  at  that 
time.  None  of  the  acts  of  the  trustees  in  respect  of  the  trust  fund 
appear  to  involve  turpitude,  and  no  such  clear  abuse  of  their  duties 
as  trustees  was  shown  as  would  warrant  this  court,  on  the  findings 
presented,  in  directing  their  removal  and  the  appointment  of  others. 

While  we  do  not  think,  therefore,  that  there  was  error  in  refus- 
ing to  remove  the  trustees,  we  think  that  the  court  below,  as  a  court 
of  equity,  should  have  required  the  trustees  to  keep  the  trust  fond 
together  and  preserve  its  identity  as  such.  This  was  evidently  the 
intention  of  the  testator.  As  Mrs.  Nagle  consented  to  the  division 
of  the  fund  between  the  three  trustees  she  can  not  complain  that 
it  was  so  divided.  But  while  the  court  found  that  she  assented  to 
the  division,  he  also  found  that  the  trustees,  as  a  part  of  the  same 
agreement,  agreed  to  keep  the  fund  invested  "as  provided  in  the  will.'* 
The  will  provided  that  the  trustees  shall  "invest  and  reinvest,  sell 
and  resell)  loan  and  reloan,  and  manage  and  control  the  same  as  to 
them  may  seem  best,  to  the  end  that  the  same  may  be  producing  rents, 
interest,  fruits,  revenues  and  profits,  etc.'*  While  the  character  of 
the  investment  was  left  to  the  discretion  of  the  trustees,  no  discre- 
tion was  committed  to  them  to  treat  the  fund  as  any  other  than  a 
trust  fund,  or  to  lend  it  with  money  of  their  own  taking  notes  pay- 
able to  either  of  them  individually,  to  lend  the  money  to  themselves, 
or  to  speculate  on  it  by  investing  it  in  their  own  private  business. 
Their  conduct  in  so  handling  the  fund  was  not  in  accord  with  the 
agreement  to  keep  the  fund  invested  as  provided  in  the  will,  to  which 
Mrs.  Nagle  assented  when  she  agreed  to  its  division,  and  she  was  not 
therefore  estopped  to  complain  of  its  division  nor  of  the  manner  in 
which  the  fund  was  being  handled;  and  we  think  the  court,  under 
her  prayer  for  general  relief,  might  and  should  have  required  the  trus- 
tees to  handle  and  manage  th^  fund  in  th^  future  as  a  trust  fund 
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upon  the  principles  of  equity  which  control  the  execution  of  such 
trusts.  The  fact  that  ill  feeling  existed  on  the  part  of  the  Nagles 
toward  the  trustees  should  have  been  an  incentive  to  them  to  invest 
the  fund  in  strict  accordance  with  the  provisions  of  the  will  rather 
than  as  affording  an  excuse  for  the  handling  of  it  in  the  manner  it 
was  done  as  shown  by  the  findings  of  fact. 

The  court  concluded  as  a  matter  of  law  that  no  necessity  existed 
for  Mrs.  Nagle  to  bring  this  suit,  and  therefore  allowed  to  the  de- 
fendants $200  for  attorney's  fees  and  charged  her  with  all  costs  in- 
curred prior  to  and  including  the  entry  of  judgment.  This,  w;e  think, 
was  clearly  wrong.  The  manner  in  which  the  trust  fund  was  being 
handled,  as  herein  shown,  was  sufficient  justification  for  appealing 
to  a  court  of  equity  for  protection.  In  addition  to  this,  Mrs.  N«gle 
owned  an  undivided  interest  in  real  estate  devised  to  her  by  her 
father  which  the  executors  of  Mirs.  Weyand,  the  trustees,  inventoried 
as  a  part  of  Mrs.  Weyand's  separate  estate.  If  their  claim  was  cor- 
rect, Mrs.  Nagle's  interest  passed  to  the  trustees  to  be  held  by  them 
unders  the  provisions  of  Mrs.  Weyand's  will.  If  Mrs.  Nagle's  con- 
tention was  correct,  she  was  entitled  to  have  the  land  devised  to  her 
by  her  father  set  aside  to  her  free  from  the  control  of  the  trustees. 
The  court  found  that  she  was  entitled  to  have  partitioned  to  her  one- 
eighth  of  the  land,  and  also  found  that  her  claim  to  ihis  portion  was 
not  denied  by  the  executors.  Her  interest  being  undivided  she  had 
the  right  to  resort  to  the  statutory  method  of  partition  regardless 
of  whether  her  claim  was  admitted  or  not,  and  having  elected  to  so 
proceed  the  court  should  not  have  taxed  her  with  the  attorney's  fees 
of  the  adversary  parties,  nor  with  the  court  costs  prior  to  and  in- 
cluding the  entry  of  judgment. 

So  much  of  the  judgment  as  decrees  to  Mrs.  Nagle  an  undivided 
one-eighth  interest  in  the  homestead  tracts  and  ordering  partition  of 
the  same  and  refusing  to  remove  the  trustees  and  to  allow  recovery 
of  the  sum  of  money  paid  to  Ernestine  and  the  seventeen  grand- 
children of  Mrs.  Weyand,  is  affirmed,  and  the  judgment  is  reversed 
as  to  so  much  thereof  as  taxes  appellants  with  court  costs  and  $200 
attorney's  fees,  and  the  cause  is  remanded  with  instructions  to  the 
court  below  to  tax  all  costs  incurred,  up  to  and  including  entry  of 
judgment,  against  appellees,  and  to  require  the  trustees  to  assemble 
the  trust  fund  and  to  invest  the  same  as  required  by  the  provisions 
of  Mrs.  Weyand's  will. 

Affirmed  in  part,  reversed  and  remanded  in  part. 


Westebn  Union  Telegraph  Company  et  al.  v.  R.  L.  Bust. 

Decided  April  21,  1009. 

1. — ^Hegligenoe  of  Servant — General  and  Special  Xaiter— Power  of  Control. 

Where  a  servant  has  two  masters,  a  general  and  a  special  one,  the  latter, 
if  having  the  power  of  direction  or  control,  is  the  one  responsible  for  the  servant's 
negligence;  but  it  is  otherwise  where  the  latter  merely  directs  what  work  is 
to  be  done  by  a  servant  furnished  him  by  another  employer  who  pays  and 
controls  the  servant. 
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Comp&Mf — Telcgrmpk  ComjfmiKf — ScgUgCBee  of  Serraat 

A  messenger  company  kept  its  offiee  with  that  of  a  telegraph  company  and 
under  the  management  of  the  same  agent ;  the  me«eiijgers  were  paid  by  the  former 
company  and  deliTered  telegrams  for  the  latter,  which  paid  the  former  for  such 
senrices;  messengers  were  also  furnished  to  perform  errands  for  all  desiring 
snch  serrices;  the  telegraph  company  as  a  matter  of  accommodation  to  a  joamal- 
ist,  its  patron,  who  desired  to  express  a  package  to  his  newspaper,  sent  him  a 
messenger  boy  to  take  the  package  to  the  express  office,  without  charge  for 
snch  sendee;  in  so  doing  he  ran  his  bicycle  into  and  ipjared  plaintiff.  Held,  (1) 
that  the  telegraph  company  and  the  messenger  company,  acting  together  in 
furnishing  the  messenger  were  his  masters,  and  each  responible  for  his  negli- 
gence; (2)  that  the  person  sending  the  package,  since  he  neither  paid  nor 
controlled  the  messenger,  beyond  indicating  the  woik  to  be  done,  was  not  the 
one  responsible  to  plaintiff  for  his  negligence. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  Geo.  Calhoun. 

N.  L.  Lindsley,  for  W.  U.  Tel.  Co.,  J.  H.  Tallichet,  for  A.  D.  T. 
Co.  of  Texas,  and  for  Jesse  Bond.     (Oeo.  H.  Fearons,  of  counsel.) — 

The  verdict  of  the  jury,  in  answer  to  the  nineteenth  and  twentieth 
special  issues,  is  contrary  to  and  against  both  the  law  and  the  evi- 
dence, the  evidence  showing  that,  at  the  time  of  the  accident  involved 
herein,  Jesse  Bond  was  doing  an  errand  for  one  Glenn  Pricer  and 
was  under  his  <S)ntroI,  and  was  not  doing  any  errand  for  either  of  the 
defendants,  nor  under  the  control  of  either  of  them. 

When  a  serv;pnt  who  is  in  the  general  employment  of  one  person, 
by  whom  he  is  hired  and  paid  and  who  only  has  the  power  to  dis- 
charge him,  is  hired  or  lent  to  another  person,  the  special  master, 
who  has  the  power  of  direction  and  control,  and  not  the  general  mas- 
ter, is  liable  for  the  servant's  negligence.  The  true  test  of  liability 
is:  "Whose  work  was  the  servant  doing  and  under  whose  direction 
was  he  doing  it?"  In  this  case  the  whole  evidence  shows  that  at  the 
time  of  the  accident  Jesse  Bond  was  doing  the  work  of  Glenn  Pricer 
under  the  direction  of  Glenn  Pricer,  and  not  of  the  defendant  com- 
panies. Byrne  v.  K.  C.  F.  S.  &  M.  Ry.  Co.,  61  Fed.,  605;  Powell 
V.  Construction  Co.,  88  Tenn.,  692;  Miller  v.  Bailway  Co.,  76  Iowa, 
656;  26  Cyc,  1522,  and  note. 

The  court  erred  in  submitting  to  the  jury  as  an  issue  the  question 
whether,  at  the  time  of  the  accident  involved  herein,  the  American 
District  Telegraph  Company  of  Texas  was  a  subsidiary  corporation 
acting  under  the  direction  and  control  of  the  Western  Union  Tele- 
graph Company,  and  the  jury  erred  in  answering  said  issue  in  the 
aflSrmative,  because  there  was  no  allegation  in  plaintiffs  pleadings  to 
authorize  the  submission  of  said  issue  and  no  evidence  to  support  said 
finding.    Waters-Pierce  Oil  Co.  v.  Cook,  6  Texas  Civ.  App.,  573. 

Fiset  £  McClendon,  and  D,  K.  Woodward,  Jr,,  for  appellee. 

KEY,  Associate  Justice. — R.  L.  Rust  brought  this  suit  against 
the  Western  Union  Telegraph  Company  and  the  American  District 
Telegraph  Company  of  Texas,  seeking  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  in  a  collision  with  ow  Je^s^  Boad« 
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a  messenger  boy  riding  a  bicycle,  and  alleged  to  have  -been  in  the 
service  of  the  defendants. 

The  Western  Union  Telegraph  Company  made  Jesse  Bond  a  party 
and  asked  for  judgment  over  against  him,  in  the  event  of  judgment 
going  against  it.  The  two  Telegraph  Companies  answered  by  gen- 
eral denial,  sworn  denial  of  partnership  and  pleas  of  contributory 
negligence  and  pleas  over  against  Jesse  Bond. 

Defendant  Jesse  Bond  answered  by  general  denial  and  adopted  the 
answers  of  the  other  defendants  in  so  far  as  not  inconsistent  with  his 
own  defense. 

There  was  a  jury  trial  which  resulted  in  a  judgment  in  favor  of 
the  plaintiff  for  $3,600  against  the  two  Telegraph  Companies,  and 
in  favor  of  the  two  Companies  over  against  Jesse  Bond  for  the  same 
amount. 

The  defendants  have  appealed  and  the  case  is  presented  in  this 
court  upon  numerous  assignments  of  error,  but  there  is  only  one  quesr 
tion  which  we  deem  it  necessary  to  discuss  in  this  opinion.  The  case 
was  submitted  to  the  jury  upon  special  issues,  and  the  jury  found 
that  at  the  time  of  the  accident  Jesse  Bond  was  in  the  employ  and 
under  the  control  of  and  doing  an  errand  for  the  Western  Union 
Telegraph  Company  and  American  District  Telegraph  Company  of 
Texas.  The  jury  also  found  specifically  that  Jesse  Bond  was  the 
servant  and  employe  of  the  two  companies  at  the  time  of  the  colli- 
sion. All  those  findings  are  assigned  as  error,  the  contention  being 
that,  on  the  occasion  under  consideration,  Jesse  Bond  was  the  ser- 
vant of  one  Glenn  Pricer,  and  not  the  servant  of  eitfier  of  the  Tele- 
graph Companies,  and  therefore  the  latter  can  not  be  held  responsible 
for  Jesse  Bond's  negligence.  The  testimony  bearing  on  that  ques- 
tion is  stated  as  follows  in  the  briefs: 

Appellants'  brief:  "Jesse  Bond  for  plaintiff  testified:  Last  May 
I  was  working  for  the  Western  Union  Telegraph  Company.  .  .  . 
I  know  Mr.  0.  D.  Parker,  he  is  manager  of  the  Western  Union. 
I  had  been  working  for  the  Western  Union  Telegraph  Company  for 
two  or  three  months,  I  think,  in  May,  1907.  I  carried  messages  and 
packages.  The  clerks  and  people  that  were  working  for  Mr.  Parker 
would  tell  me  where  to  carry  the  messages  and  packages,  and  the 
Western  Union  Telegraph  Company  paid  me.  They  paid  me  all  the 
way  from  $15  to  $20.  Messengers  were  supposed  to  use  a  bicycle 
or  a  horse;  they  required  me  to  have  a  bicycle  or  horse.  That  was  so 
we  would  not  be  so  long  in  doing  the  work.  We  were  supposed  to 
do  our  work  quickly.  They  paid  us  in  cash  or  checks,  either  one. 
When  I  would  get  a  check  I  don't  remember  what  company's  check 
it  was;  I  don't  remember  whether  it  was  the  Western  Union  Tele- 
graph Company's  check  or  whose  name  it  would  be  in.  I  remember 
having  to  take  a  package  from  the  Capitol  down  to  the  depot  last 
May.  I  think  it  was  Smith  Jackson,  a  clerk  down  at  the  Western 
Union  Office  told  me  to  go  up  and  get  the  package;  he  told  me  they 
wanted  me  up  at  the  Capitol  to  take  a  package  to  the  depot.  I 
don't  remember  <he  name  of  the  man  he  told  me  that  wanted  me. 
He  told  me  I  would  find  the  man  up  there,  and  I  think  I  found 
him  up  there  waiting  at  the  door  of  the  Capitol,  and  he  gave  me  a 
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package.  It  was  a  newspaper  budget  going  to  the  San  Antonio  Ex- 
press, I  think.  It  was  in  a  big  envelope.  He  told  me  to  take  it  to 
the  train  going  to  San  Antonio,  but  I  don't  know  what  numbered 
train  it  was.  The  man  did  not  pay  me  anything.  He  said^I  did  not 
have  much  time  to  catch  the  train,  and  that  I  would  have  to  hurry 
and  I  did  hurry.  I  rode  my  bicycle  in  going  to  the  train,  and  went 
on  the  west  side  of  the  Avenue  in  going  down.  ...  An  accident 
happened  when  I  got  down  past  Ninth  Street.  I  hit  a  man  and 
knocked  him  down,  and  it  knocked  me  off  the  wheel.  I  got  up  after 
I  fell.  .  .  .  The  caps  that  most  of  us  boys  wear  say  on  top  'A. 
D.  T.*  and  'Western  Union*  on  the  badge.  There  are  two  different 
kinds  of  caps,  I  think.  'A.  D.  T.'  means  American  District  Tele- 
graph. I  do  not  know  positively  as  to  which  company  was  employ- 
ing me.  I  did  not  sign  any  pay  roll.  Mr.  Parker  just  gave  me 
the  money  was  all.  We  signed  something  when  paid,  but  I  don't  . 
know  whether  it  was  a  pay  roll  or  not.  .  .  .  Whenever  I  would 
go  to  answer  a  call  for  a  messenger  the  office  people  would  give  me 
a  call  slip.  I  don't  remember  whether  it  said  Western  Union  or 
American  District  on  the  call  slips.  When  I  would  go  to  the  per- 
sons wanting  a  messenger  would  tell  me  what  I  wanted.  I  think 
the  name  of  the  man  up  at  the  Capitol  that  gave  me  the  package 
to  take  to  the  train  was  Glenn  Pricer,  a  newspaper  man.  I  went  to 
the  Capitol  and  was  ready  to  go  where  he  said  for  me  to  go.  If 
he  had  sent  me  in  some  other  direction  than  to  the  depot,  I  would 
have  gone,  as  we  were  supposed  to  go  wherever  people  wanted  us  to. 
When  I  would  *  run  an  errand  1  would  have  to  report  back  to  the 
office  where  I  had  been.  I  think  clerk  Jackson  told  me  to  go  up 
to  the  Capitol  that  evening.  He  did  not  tell  me  whether  to  go  fast 
or  slow  or  anything  about  it;  he  simply  told  me  to  go  up  there,  that 
a  man  wanted  me  to  go  out  some  place  for  him.  The  man  gave  me 
a  package  to  take  to  the  train,  but  he  did  not  give  me  any  message 
of  any  kind  for  the  Western  Union  Telegraph  Company,  to  be  for- 
warded by  the  Western  Union.  He  gave  me  only  the  one  package. 
I  did  not  carry  any  message  for  any  person  at  the  time.  The  man 
told  me  I  would  have  to  hurry  or  I  might  miss  the  train.  Nobody 
else  told  me  to  hurry  except  the  newspaper  man  or  whoever  he  was, 
and  if  I  hurried  more  than  usual  it  was  at  his  request.  .  .  .  This 
cap  handed  me  is  one  of  the  caps  worn  by  the  messenger  boys.  This 
cap  has  the  letters  *A.  D.  T.'  and  the  words  TV'estem  Union'  on  it.  - 
This  paper  handed  me  is  a  call  slip.  It  8a3rs  'American  District  Tele- 
graph Company.'  I  don't  remember  whether  I  had  one  of  the  call 
slips  when  I  went  up  to  the  capitol  on  the  evening  of  the  accident 
or  not.  I  don't  remember  whether  they  gave  me  a  call  slip  or  not 
when  I  went  up  to  the  capitol  on  this  occasion;  sometimes  when  they 
sent  us  up  there  they  did  not  give  us  anything,  but  just  told  us  to 
go.  I  had  done  this  work  before  for  that  man.  I  went  up  there  to 
do  what  the  man  told  me  to  do.  The  Western  Union  Company  sent 
me  up  there  for  that  purpose,  and  the  man  told  me  to  hurry.  TV^. 
U.'  are  the  letters  in  the  last  column  of  this  call  slip,  but  I  don't 
know  what  they  mean.  Some  of  these  columns  are  filled  in  when  a 
messenger  goes  on  an  errand.     The  number  of  the  messenger  is  put 


^  > 
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in  imder  the  word  ^Messenger/  'Called*  means  the  hour  the  mes- 
senger is  called.  'Returned^  means  when  the  messenger  returns  to 
the  office.  I  never  did  collect  anything  from  Mr.  Pricer  at  any  time. 
It  is  usual  for  messengers  to  collect .  when  sent  out  on  errands.  I 
guess  *W.  XJ.'  stands  for  Western  Union,  but  I  don't  know  what  they 
put  that  on  there  for.  I  think  this  is  a  correct  copy  of  the  words 
and  letters  and  everything  on  the  front  part  of  this  cap.  The  let-' 
ters  *A.  D.  T.'  are  in  the  right  place  and  the  'Western  Union'  is  in 
the  right  place  under  the  'A.  D.  T.'  The  number  is  in  the  right 
place,  and  the  two  tacks  that  hold  it  on  are*  in  the  right 
place.  ...  I  delivered  telegraph  messages  sometimes.  I  did  not 
take  oflf  my  cap  and  put  on  another  when  I  delivered  Western  Union 
messages;  I  did  not  wear  any  cap  nor  any  badge;  they  never  did 
give  me  any  to  wear.  I  delivered  telegrams  or  packages  wheiiever 
they  told  me  to.  I  don't  know  that  I  could  have  managed  my  wheel 
lany  better  without  that  package  in  my  hand.  A  large  package  would 
interfere  with  managing  the  wheel,  but  a  small  package 'would  not. 

"0.  D.  Parker,  a  witness  for  defendant  Western  Union  Telegraph 
Company,  testified:  I  am  local  manager  for  the  Western  Union  Tele- 
graph Company,  and  also  local  manager  for  the  American  District 
Telegraph  Company.  I  have  been  manager  of  the  Western  Union  in 
Austin  for  about  fifteen  years.  The  American  District  Company  has 
been  in  Austin  about  six  or  seven  years.  The  American  District  is 
a  new  concern  in  Texas.  The  business  of  the  Western  Union  Tele- 
graph Company  is  to  receive  and  send  telegrams;  it  does  not  do  any- 
thing else.  The  business  of  the  American  District  Telegraph  Com- 
pany is  the  running  of  lerrands  for  anyone  that  wishes  a  messenger 
boy.  The  American  District  Company  has  call  boxes  established 
around  the  oity.  For  instance,  if  you  have  a  call  box  in  your  place 
of  business  and  you  want  to  send  a  boy  on  an  errand,  you  turn  in  a 
call  from  that  box;  that  call  goes  into  the  office  and  a  messenger 
boy  is  sent  to  see  what  you  want.  If  you  have  a  parcel  to  be  de- 
livered, the  boy  delivers  it,  or  if  you  have  a  telegram  to  be  taken 
to  the  Western  Union  Office  the  boy  takes  it.  The  American  Dis- 
trict Company  had  burglar  alarms  and  things  like  that  in  other  ci- 
ties, but  not  in  Austin.  The  call  boxes  are  operated  by  means  of 
electric  wires.  The  Western  Union  Telegraph  Company  has  no  in- 
terest that  I  know  of  in  the  wires  and  call  boxes  of  the  American 
District  Company.  The  properties  of  the  two  companies  are  rendered 
separately  for  taxes.  This  boy,  Jesse  Bond,  was  employed  by  the 
American  District  Telegraph  Company.  I  was  in  Austin  at  the  time 
of  thQ  accident  to  Mr.  Bust  in  May,  1907.  Jesse  Bond  was  working 
for  the  American  District  Telegraph  Company.  The  two  companies 
occupy  the  same  office  in  Austin.  The  Western  Union  rents  the  Duild- 
ing  and  the  American  District  Company  pays  the  Western  Union  so 
much  for  the  privilege  of  having  their  headquarters  there.  Tele- 
grams for  delivery  are  delivered  by  the  American  District  messen- 
gers. The  Western  Union  pays  the  American  District  so  much  for 
each  telegram  that  they  deliver  here  and  so  much  for  every  telegram 
the  messenger  boys  bring  in.  That  is  the  way  the  American  District 
Company  gets  its  compensation   for  the  work  done — carrying  mes- 


364  Texas  Civil  Appeals  Sepobts,  Tol.  65.  [April, 

sages  for  the  Western  Union  and  carrying  parcels  for  the  public. 
Jesse  Bond  signed  the  monthly  pay-roll.  This  is  an  impression  copy 
of  the  pay-roll.  The  original  pay-roll  is  not  here,  it  was  sent  off 
to  headquarters  in  Dallas  with  the  reports  for  the  month  of  May. 
The  pay-rolls  that  he  signed  were  on  blanks.  Jesse  Bond  was  never 
paid  anything  within  my  knowledge  by  the  Western  Union  Company 
while  he  worked  there.  I  paid  him  his  salary  as  manager.  The 
American  District  Company  is  the  only  company  that  has  had  any 
messenger  boys  working  out  of  the  office  here  for  years.  Generally 
when  we  would  get  a  call  for  a  messenger  we  would  give  the  boy 
one  of  the  call  slips,  but  might  not  if  the  clerk  happnened  to  be  busy. 
The  call  slips  are  all  American  District  slips;  that  is  the  only  kind 
we  have  ever  had.  The  Western  Union  had  never  had  any  call  slips. 
We  would  give  the  boy  one  of  the  slips  as  a  general  thing  and  in- 
struct him  to  go  to  Mr.  So  and  So  or  to  such  and  such  a  street 
number,  as  the  case  might  be  to  see  what  was  wanted.  If  a  call  came 
in  from  outside  the  office,  we  would  send  a  boy  to  the  person.  If  we 
took  in  a  package  at  the  office  to  be  delivered  somewhere,  the  boy 
might  be  given  special  instructions  if  the  party  gave  special  instruc- 
tions. If  a  call  came  in  from  the  capitol  we  would  just  direct  the 
messenger  to  go  to  that  person.  After  the  boy  leaves  the  office  we 
have  no  control  over  him — ^he  goes  to  the  man  and  the  man  keeps 
him  as  long  as  he  pleases,  and  the  boy  returns  and  reports  his  time. 
So  far  as  I  know,  the  American  District  and  the  Western  Union  are 
separate  corporations.  At  the  time  of  the  accident  Mr.  Pricer  was 
one  of  the  correspondents  of  the  San  Antonio  Express,  and  Mr.  Hom- 
aday  was  another.  I  state  as  matter  of  fact  that  Jesse  Bond  was 
employed  by  the  American  District  Telegraph  Company  of  Texas. 
The  Western  Union  Telegraph  Company  has  no  messengers  and  that 
was  the  case  in  May,  1907,  and  has  been  for  several  years.  I  was 
the  only  one  that  was  employed  by  both  companies.  As  matter  of 
convenience  sometimes  m^  clerk  or  assistant  would  control  the  boys 
in  my  absence.  The  American  District  Telegraph  Company  of  Texas 
operates  in  most  of  the  large  cities  in  Texas,  and  what  I  have  stated 
applies  generally.  We  have  a  sign  out  there,  and  everything  the 
American  District  Company  uses  is  marked  *A.  D.  T.*  I  don't  know 
that  I  have  ever  taken  pains  to  tell  the  boys,  *Now  you  are  working 
for  the  American  District  TelegrapH  Company.'  They  look  in  a 
measure  to  me  about  as  much  as  to  anything  else.    .     .    . 

*^01enn  Pricer  was  correspondent  here  for  the  San  Antonio  Express. 
As  to  how  Jesse  Bond  happened  to  do  that  work  for  nothing  for 
Mr.  Pricer,  as  I  understand,  he  went  to  the  capitol  to  get  wjiat  is 
called  the  news  budget  to  be  mailed  on  the  train.  Newspaper  cor- 
respondents send  a  great  deal  of  matter  from  here  by  telegraph,  over 
the  Western  Union  wires,  and  there  is  a  great  deal  of  competition 
between  the  Western  Union  and  the  Postal  Telegraph  Company  to 
get  that  business,  and  they  extend  courtesies  and  favors  to  the  news- 
paper correspondents.  Every  time  a  reporter  calls  for  a  messenger 
boy  and  he  does  any  work  for  him  in  getting  his  budget  and  mail- 
ing it,  the  Western  Union  pays  the  American  District  Company  for 
that  boy's  time.    This  work  was  really  done  for  th^  newspaper  man» 
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at  the  Western  Union  Company^s  expense.  The  Western  Union  was 
to  get  the  benefit  of  the  good  will  of  the  newspaper  man  by  deliver- 
ing the  package.  In  order  to  keep  the  newspaper  men  as  our  eus- 
tomers^  we  afford  them  special  complimentary  facilities.  If  a  mes- 
senger boy  was  neglectful  and  slow  I  would  tell  him  he  must  be 
prompt.  At  the  same  time  I  have  warned  them  repeatedly  not  to 
take  any  undue  risks — I  have  cautioned  them,  if  anything,  to  be 
otherwise.  I  tell  the  boys  how  they  should  do  the  work,  and  iustruct 
them  how  the  work  should  be  done  when  they  come  there  as  green 
hands.  I  did  not  say  that  Jesse  Bond  was  doing  this  piece  of  work 
for  the  Western  Union.  As  to  whether  or  not  the  package  was  being 
carried  for  the  Western  Union  is  something  for  you  to  decide;  I 
have  stated  the  facts.  The  package  was  being  carried  from  the  capi- 
tol  to  the  depot  at  Mr.  Pricer's  request.  Mr.  Pricer  does  not  run 
my  office.  He  called  for  the  boy,  and  the  Western  Union  in  ex- 
change for  the  business  they  would  get  from  this  man,  would  pay 
the  American  District  Company  for  his  time.  The  Western  Union 
paid  the  American  District  Company  for  the  boy's  services  and  Mr. 
Pricer  got  the  services.  I  can  not  say  positively  who  asked  the  boy 
to  do  the  service  for  Mr.  Pricer.  I  know  that  when  that  boy  was 
sent  there  he  was  sent  'there  as  an  American  District  Company  boy. 
We  will  say  that  Mr.  Pricer  called  up  the  oflBce  where  'both  com- 
panies are  located  and  asked  for  a  boy,  he  called  up  the  clerk  that 
answered  the  phone.  He  called  up  the  Western  Union  and  asked 
that  a  messenger  boy  be  sent  him.  I  suppose  a  clerk  in  the  office 
started  the  boy  off.  .  .  .  Jesse  Bond  was  working  only  for  the 
American  District  Company  and  was  wholly  under  its  control.  If 
•  anyone  gave  him  any  instructions  in  the  office,  it  was  in  my  behalf, 
assisting  me  in  a  general  way,  but  he  was  strictly  employed  by  and 
working  for  the  American  District  Company.  Jesse  Bond  was  under 
the  directions  of  the  American  District  Company  until  he  was  sent 
to  a  certain  place,  then  if  the  party  wanted  to  send  him  anywhere 
else  he  would  send  him  as  an  employe  of  the  American  District 
Company,  under  the  party's  directions,  because  the  American  District 
Company  would  know  nothing  about  where  he  wae  going.  He  would 
be  under  the  directions  of  the  person  who  put  in  the  call.'* 

Appellee's  brief:  "In  addition  to  appellant's  statement,  Mr,  0. 
D.  Parker,  local  manager  of  the  defendant  corporations  testified: 
Glenn  Pricer  was  correspondent  here  for  the  San  Antonio  Express. 
As  to  how  Jesse  Bond  happened  to  do  that  work  for  nothing  for 
Mr.  Pricer,  as  I  understand,  he  went  to  the  capitol  to  get  what  is 
called  the  news  budget  to  be  mailed  on  the  train.  Newspaper  cor- 
respondents send  a  great  deal  of  matter  from  here  by  telegraph  over 
the  Western  Union  wires,  and  there  is  a  great  deal  of  competition 
between  the  Western  Union  and  the  Postal  Telegraph  Company  to 
get  that  business;  and  they  extend  courtesies  and  favors  to  the  news- 
paper correspondents. 

"Every  time  a  reporter  calls  for  a  messenger  boy  and  he  does  any 
work  for  him  in  getting  his  budget  and  mailing  it,  the  Western 
Union  payp  the  American  District  Company  for  that  boy's  time.  This 
work  was  really  done  for  the  newspaper  man  at  the  Western  Union 
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Company's  expense.  The  Western  Union  was  to  get  the  benefit  of 
the  good  will  of  the  newspaper  man  by  delivering  the  package.  In 
order  to  keep  the  newspaper  men  as  our  customers^  we  afford  them 
special  complimentary  facilities. 

^^If  a  messenger  boy  were  neglectful  and  slow  I  would  tell  him  he 
must  be  prompt  At  the  same  time  I  have  warned  them  not  to  take 
any  undue  risks.  I  have  cautioned  them^  if  anything,  to  be  other- 
wise. I  tell  the  boys  how  they  should  do  the  work^  and  instruct  them 
how  the  work  should  be  done  when  they  come  there  as  green  hands." 

Counsel  for  appellant  contend  that  the  facts  disclosed  by  the  testi- 
mony quoted  show  that  this  case  belongs  in  that  class  of  cases  where 
a  servant  has  two  masters,  one  a  general  and  the  other  a  special 
master  and  the  latter  having  the  power  of  direction  or  conttol,  in 
which  class  of  cases  it  has  been  held  that  when  the  servant  is  guilty 
of  negligence,  the  special  and  not  the  general  master  is  liable  for 
damages  resulting  from  such  negligence.  We  do  not  think  this  case 
belongs  in  that  class.  In  a  luminous  opinion  by  Mr.  Justice  Moody 
in  Standard  Oil  Company  v.  Anderson,  29  Sup.  Ct.  Bep.,  252,  de- 
cided by  the  Supreme  Court  of  the  United  States  during  the  cur- 
rent year,  the  question  under  consideration  was  dealt  with  and  de- 
cided.    The  facte  of  that  case  were  as  follows: 

The  plaintiff  was  employed  as  a  longshoreman  by  one  Torrence, 
a  master  stevedore,  who,  under  contract  with  the  defendant,  was  en- 
gaged in  loading  the  ship  Susquehanna  with  oil.  The  plaintiff  was 
working  in  the  hold,  where,  without  fault  on  his  part,  he  was  struck 
and  injured  by  a  draft  or  load  of  cases  containing  oil,  which  was 
unexpectedly  lowered.  The  ship  was  alongside  a  dock  belonging  to 
defendant,  and  the  cases  of  oil  were  conveyed  from  the  dock  to  the  • 
hatch  by  hoisting  them  from  the  dock  to  a  point  over  the  hatch, 
whence  they  were  lowered  and  guided  into  the  hold.  The  work  was 
done  with  great  rapidity.  The  motive  power  was  furnished  by  a 
steam  winch  and  drum  and  the  hoisting  and  lowering  were  accom- 
plished by  means  of  a  tackle,  guy  rope  and  hoisting  rope.  The 
tackle  and  ropes  were  furnished  and  rigged  by  the  stevedore,  and  the 
winch  and  drum  were  owned  by  the  defendant  and  placed  on  its 
dock,  some  fifty  feet  distant  from  the  hatch.  All  the  work  of  load- 
ing was  done  by  employes  of  the  stevedore,  except  the  operation  of 
the  winch,  which  was  done  by  a  winchman  in  the  general  employ  of 
the  defendant.  The  case  was  tried  before  a  jury  and  the  plaintiff 
had  a  verdict.  The  verdict  establishes  that  the  plaintiff  was  in  the 
use  of  due  care,  and  that  his  injuries  were  suffered  by  reason  of  the 
negligence  of  the  winchman  in  improperly  lowering  the  draft  of 
cases  into  the  fold. 

The  Supreme  Court  held  that  the  winchman  was,  at  the  time  the 
injuries  were  received,  the  servant  of  the  defendant  Standard  Oil 
Company  and  not  the  servant  of  the  stevedore.  It  was  held  that 
the  fact  that  the  winchman  obeyed  the  signals  of  the  gangman,  who 
represented  the  master  stevedore,  in  timing  the  raising  and  lowering 
of  the  cases  of  oil,  did  not  render  the  winchman  the  servant  of  the 
stevedore;  and  the  court  said:  "The  giving  of  the  signals  under 
the  circumstances  of  this  case  was  not  the  giving  of  orders,  but  of 
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information;  and  the  obedience  to  those  signals  showed  cooperation 
rather  than  subordination,  and  is  not  enough  to  show  that  ther^  has 
been  a  change  of  masters/* 

In  the  case  of  DriscoU  v.  Towle,  181  Mass.,  416,  the  question  un- 
der consideration  was  considered  and  decided  on  the  following  state 
of  facts: 

"In  that  case  the  defendant  was  engaged  in  a  general  teaming  busi- 
ness. He  furnished  a  horse,  wagon  and  driver  to  the  Boston  Electric 
Light  Company.  The  driver  reported  to  the  electric  light  company 
and  received  directions  as  to  what  to  do  and  where  to  go  from  an 
employe  of  that  company,  but  at  night  returned  the  horse  and  wagon 
to  the  defendant's  stable  and  received  pay  from  the  defendant.  While 
traveling  to  cany  out  an  order  received  from  the  company  he  negli- 
gently injured  the  plaintiff,  who  brought  an  action  to  recover  for  the 
injuries,  alleging  that  the  driver  was  the  defendant's  servant.  It 
was  held  that  there  was  evidence  which  would  warrant  the  jury  in 
finding  that  the  driver  continued  to  be  the  defendant's  servant.  It 
was  said  in  the  opinion  ^f  the  court,  delivered  by  Holmes,  C.  J. : 

"But  the  mere  fact  that  a  servant  i^  sent  to  do  work  pointed  out 
to  him  by  a  person  who  has  made  a  bargain  with  his  master  does 
not  nUike  him  that  person's  servant;  more  than  that  is  necessary  to 
take  him  out  of  the  relation  established  by  the  only  contract  which 
he  has  made,  and  to  make  him  a  voluntary  subject  of  a  new  sov- 
ereign,— ^as  the  master  sometimes  was  called  in  the  old  books.   -.    .    . 

"In  this  case  the  contract  between  the  defendant  and  the  electric 
light  company  was  not  stated  in  tierms,  but  it  fairly  could  have  been 
found  to  have  been  an  ordinary  contract  by  the  defendant  to  do  his 
regular  business  by  his  servants  in  the  common  way.  In  all  proba- 
bility it  was  nothing  more.  Of  course,  in  such  cases,  the  party  who 
employs  the  contractor  indicates  the  work  to  be  done,  and  in  that 
sense  controls  the  servant  as  he  would  control  the  contractor,  if  he 
were  present^  But  the  person  who  receives  such  orders  is  not  sub- 
ject tp  the  general  orders  of  the  party  who  gives  them.  He  does  his 
own  business  in  his  own  way,  and  the  orders  which  he  receives  simply 
point  out  to  him  the  work  which  he  or  his  master  has  undertaken 
to  do.  There  is  not  that  degree  of  intimacy  and  generality  in  the 
subjection  of  one  to  the  other  which  is  necessary  in  order  to  identify 
the  two  and  make  the  employer  liable  under  the  fiction  that  the  act 
of  the  employed  is  his  act."  Sep  also  Sanford  v.  Standard  Oil  Co., 
118  K  Y.,  571,  16  Am.  St.  Eep.,  787,  24  N.  E.,  313;  Johnson  v. 
Netherlands  Am.  Steam  Jfav.  Co.,  132  N".  Y.,  676,  30  N".  E.,  505; 
The  Victoria,  69  Fed.,  160;  The  Lisnacrieve,  87  Fed.,  570;  Mc- 
Gough  V.  Bopner,  87  Fed.,  534;  The  Gladestry,  63  C.  C.  A.,  198, 
128  Fed.,  591;  The  City  of  San  Antonio,  75  C.  C.  A.,  27,  143  Fed., 
955. 

There  is  testimony  in  the  record  which  supports  the  several  find- 
ings of  the  jury  except  perhaps  the  finding  that  the  American  Dis- 
trict Telegraph  Company  of  Texas  was  a  subsidiary  corporation,  act- 
ing under  the  direction  ajid  control  of  the  Western  Union  Telegraph 
Company;  and  the  finding  that  Jesse  Bond  was  riding  his  bicycle 
at  an  excessive  rate  of  speed  at  the  time  he  struck  the  plaintiff.  "  In 
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view  of  the  other  facts  found  by  the  jury,  the  two  referred  to  are 
not  material.  The  testimony  shows  such  acting  together  as  rendered 
the  two  companies  liable  for  the  negligence  of  Jesse  Bond,  and  the 
jury  found  (which  finding  is  supported  by  testimony)  that  Jesse 
Bond  was  guilty  of  negligence  in  not  keeping  a  proper  lookout  to 
prevent  a  collision  with  other  persons. 

No  reversible  error  has  been  pointed  out  and  the  judgment  is  af- 
firmed. 

Afftrtned. 

Writ  of  error  refused. 


Mbs.  Ida  L.  Bobebtson  et  al.  v.  J.  D.  Hefley. 

Decided  April  21,  1909. 

L^^retiMiu  to  Try  Title— ^oaunon  8o«ree. 

Where  the  parties  in  a  suit  to  recover  land  admit  a  common  source  of 
title,  one  can  not  have  been  prejudiced  by  the  introduction  in  evidence  of  a 
conveyance  to  the  common  source 

S. — ^ETldenoe — ^Zniioeent  Pmrohaser.  ^ 

Excluding  evidence  tending  only  to  show  that  plaintiff  was  not  an  innocent 
purchaser,  he  having  notice  of  an  adverse  claim  before  buying,  was  not  ground 
for  reversal  where  the  judgment  in  his  favor  must,  on  other  grounds,  be  a&med, 
irrespective  of  his  right  to  protection  as  an  innocent  purchaser. 

8. — Eomettead— Abandonment — ^Hew  Homestead. 

Though  the  n^fe  did  not  join  in  a  deed  of  the  homestead  by  the  husband,  it 
being  made  to  herself,  such  conveyance  passed  title  when  they  abandoned  the 
homestead,  the  husband  in  good  faith  selecting  and  acquiring  another  home, 
and  the  wife  removing  with  him  thereto. 

4— ^onveyanee— Fraud  on  Creditors. 

A  conveyance  of  property  by  a  husband  to  his  wife  is  not  shown  to  be  invalid 
against  heirs  of  the  husband  by  proof  tending  to  show  that  it  was  made  to  place 
the  property  beyond  the  reach  of  creditors;  in  the  absence  of  evidence  that  it 
was  not  intended  to  pass  the  title,  or  was  to  be  held  by  the  wife  in  trul^t,  only 
the  creditors  sought  to  be  defrauded  could  attack  it. 

Appeal  from  the  District  Court  of  Milam  County.  Tried  below  before 
Hon.  J.  C.  Scott. 

John  P.  Looney  and  Henderson  £  LocJeett,  for  appellants. — ^The 
conveyance  by  the  husband  to  the  wife  of  the  homestead  is  void. 
Madden  v.  Madden,  79  Texas,  695;  House  v.  Phelan,  83  Texas,  595. 

The  court  erred  in  peremptorily  instructing  the  jury  to  find  for 
the  plaintiff,  because  it  appears  from  the  evidence  that  the  deed  by 
W.  J.  Bobertson  to  his  wife  Malvina  Hobertson  for  the  land  in  con- 
troversy, through  which  plaintiff  claims  title,  was  not  intended  and 
did  not  in  fact  operate  to  convey  the  title  to  said  land,  but  was 
merely  a  simulated  transfer  and  there  was  no  change  in  the  ownership, 
control  or  possession  of  said  land  during  the  life  of  said  W.  J.  Bobert- 
son, but  same  remained  in  his  possession  until  his  death  and  he 
exercised  all  the  rights  of  ownership  over  the  same,  just  as  he*  had 
previously  done,  and  the  purpose  of  said  conveyance  was  merely  to 
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pretend  and  not  in  fact  to  convey  the  title,  and  at  the  time  of  his 
death  said  property  was  the  community  property  of  said  W.  J.  Robert- 
son and  his  said  wife,  and  one-half  descended  to  his  children  through 
whom  defendants  claim  and  they  are  entitled  to  one-half  thereof. 
Taylor  v.  Ferguson,  87  Texas,  1. 

Monta  J,  Moore,  W,  T.  Hefley,  and  W.  A.  Morrison,  for  appellee. — 
In  an  action  of  trespass  to  try  title,  it  is  not  necessary  for  the  plaintiff 
to  deraign  title  beyond  the  common  source.  Rev.  Stats.,  art.  5266; 
Crabtree  v.  Whiteselle,  65  Texas,  111;  Bums  v.  Goff,  79  Texas,  239. 
The  land  in  controversy  having  been  the  community  property  of  W.  J. 
Robertson  and  his  wife,  and  he  having  made  a  conveyance  of  the  same 
to  her,  the  presumption  of  the  law  is  that  he  intended  the  same  to 
become  her  separate  property;  and  if  it  became  her  separate  property, 
the  appellants  in  this  case  could  not  have  inherited  it  from  W.  J. 
Robertson,  as  claimed.  Story  v.  Marshall,  24  Texas,  306;  Smith  v. 
Boquet,  27  Texas,  507. 

FISHER,  Chief  Justice. — Appellee  J.  D.  Hefley  instituted  this 
suit  in  trespass  to  try  title  to  recover  the  lands  described  in  the  plain- 
tiflf's  petition,  against  the  defendants,  Mrs.  Ida  R.  Robertson,  Wilton 
Lee  Robertson,  Washington  Prentiss  Robertson,  Charles  David  Robert- 
son, Mrs.  Desdemona  Elizabeth  Joslin  and  Mrs.  Georgia  E  Robert- 
son, all  of  whom  answered  by  general  denial  and  not  guilty,  except 
Mrs.  Joslin,  who  did  not  answer,  and  against  whom  judgment  final 
by  default  was  entered. 

The  court  below  instructed  a  verdict  for  plaintiflE  against  the  de- 
fendants, and  upon  which  judgment  was  rendered  in  plaintift^s  favor, 
and  from  which  all  of  the  defendants,  except  Mrs.  Joslin,  have  per- 
fected an  appeal  to  this  court. 

The  land  in  controversy  was  originally  the  community  property  of 
W.  J.  Robertson,  now  deceased,  and  his  wife  Mrs.  Malvina  Roberteon, 
and  now  Mrs.  Hitt,  she  having  married  since  the  death  of  her  first 
husband.  Mrs.  Joslin  is  the  daughter  of  W.  J.  and  Malvina  Robertson, 
and  Mrs.  Ida  Robertson  and  Mrs.  Georgia  Robertson  are  the  daughters 
in  law  of  W.  J.  and  Malvina  Robertson.  Wilton  Lee  Robertson, 
Washington  Robertson  and  Charles  Robertson,  are  the  children  of  the 
marriage  of  Ida  Robertson  and  her  deceased  husband,  a  son  of  W.  J. 
and  Malvina  Robertson.  The  husband  of  Mrs.  Joslin  and  the 
husband  of  Mrs.  Georgia  Robertson,  sons  of  W.  J.  and  Malvina  Robert- 
son, are  both  dead.  Appellants  assert  a  claim  to  a  part  of  the  com- 
munity interest  of  W.  J.  Robertson,  deceased,  to  the  land  in  con- 
troversy. PlaintiflE  contends  that  this  interest  was  conveyed  by  Robert- 
son to  his  wife  Malvina  Robertson,  and  by  her  down  to  him.  Upon 
this  point  the  briefs  of  appellants  contain  this  statement:  'TlaintiflEs 
claim  title  by  mesne  conveyances  from  W.  J.  Robertson,  the  ancestor 
of  defendants,  and  defendants  claiming  imder  the  same  source  of 
title,  contended  that  the  conveyance  by  W.  J.  Robertson  to  his  wife 
Malvina  Robertson,  through  whom  the  plaintiflE  claims,  was  void;  first, 
because  the  land  was  a  part  of  the  homestead^  and  Ms  conveyance  to 
Vol.  LV  Civil— 24. 
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his  wife  was  void;  second,  that  the  deed  was  never  intended  to  pass 
title,  but  was  merely  a  device  to  simulate  a  transfer,  and  the  posses- 
sion was  not  surrendered  and  it  was  never  intended  to  change  the 
status  of  the  title  to  the  land.'' 

The  entire  evidence  contained  in  the  record  is  as  follows: 

''1.  The  plaintiff  offered  in  evidence  the  original  warranty  deed 
from  W.  T.  Hefley  to  the  plaintiff  J.  D.  Hefley,  same  bearing  date 
January  25,  1907,  and  being  for  the  land  described  in  plaintiff's 
petition,  said  deed  being  duly  acknowledged  by  the  grantor  and  duly 
recorded  in  the  deed  records  of  Milam  County,  Texas,  in  Vol.  74, 
page  396,  the  said  deed  reciting  a  cash  consideration  of  $3,660  and 
four  vendor's  lien  notes  for  $1,875,  each,  due  1,  2,  3  and  4  years 
after  date,  with  interest  from  date  at  7  percent  per  annum,  payable 
to  the  order  of  W.  T.  Hefley. 

*^2.  Plaintiff  next  offered  in  evidence  an  original  warranty  deed 
from  Mrs.  Melvina  Hitt  and  her  husband  W.  N.  Hitt  to  W.  T.  Hefley 
for  the  land  in  controversy  and  described  in  plaintiff's  petition,  the 
same  bearing  date  January  2,  1907,  and  duly  acknowledged  by  both  of 
the  grantors  in  accordance  with  law,  and  duly  recorded  in  the  deed 
records  of  Milam  County,  Texas,  in  Vol.  73,  pp.  662-565,  the  said 
deed  reciting  a  cash  consideration  of  $8,280,  paid  by  W.  T,  Hefley. 

"3.  Plaintiff  next  offered  in  evidence  an  original  warranty  deed 
from  W.  J.  Robertson  to  M.  E.  Robertson  to  the  land  in  controversy 
and  described  in  the  plaintiff's  petition,  the  same  bearing  date  of  June 
14,  1898,  and  being  duly  acknowledged  for  record  and  duly  recorded 
in  the  deed  records  of  Sfilam  County,  Texas,  in  Vol.  48,  pp.  379-380, 
and  the  same  reciting  a  consideration  of  $5.00,  'and  other  valuable 
consideration'  paid  by  the  grantees. 

"4.  The  plaintiff  next  offered  in  evidence  an  original  general 
warranty  deed  from  T.  C.  Fowler  and  wife  to  W.  J.  Robertson  to 
the  land  in  controversy,  bearing  date  March  18,  1885,  and  showing 
that  it  was  filed  in  the  office  of  the  county  clerk  of  Milam  County, 
Texas,  on  the  7th  day  of  August,  1885,  and  duly  recorded  in  deed 
records  of  said  county  on  the  19th  day  of  August,  1885,  in  Vol.  14, 
on  pages  535  et  seq.,  the  said  deed  reciting  a  cash  consideration  of 
$5,600. 

^'5.  The  plaintiff  next  offered  and  read  in  evidence  an  original 
warranty  deed  from  W.  H.  Fowler  and  wife  to  Mrs.  Melvina  Hitt, 
to  2%  acres  of  land,  being  part  of  the  land  in  controversy  and  de- 
scribed in  plaintiff's  petition,  the  said  deed  bearing  date  April  10, 
1906,  and  duly  acknowledged  for  record  and  duly  recorded  in  Vol. 
66,  p.  346,  of  the  deed  records  of  Milam  County,  Texas. 

"6.  The  plaintiffs  next  offered  and  read  in  evidence  an  original  gen- 
eral warranty  deed  from  Mrs.  Hattie  Williams  to  M.  M.  Hitt  and  wife 
to  2^2  acres  of  land,  part  of  the  land  in  controversy  and  described  in 
plaintiffs  petition,  the  same  bearing  date  Nov.  7,  1905,  and  duly 
acknowledged  for  record  and  duly  recorded  in  Vol.  78,  p.  235  <rf  the 
deed  records  of  Milam  County,  Texas. 

"Plaintiff  next  offered  the  testimony  of  the  witness  Mrs.  Mdvina 
Hitt,  who  after  being  duly  sworn  on  oath  testified  as  follows:  My 
name  is  Mrs,  Melvina  Hitt,  and  I  live  in  Cameron,  Texas,  at  presoit. 


1909.]  SOBEKTSON    V.    HePLEV.  371 

My  husband's  name  is  W.  N*.  Hitt.  I  knew  W.  J.  Bobertson  in  his 
lifetime.  He  was  my  husband  and  was  commonly  known  as  Bee 
Robertson.  I  remember  the  circumstances  of  Mr.  Bobertson  buying 
the  tract  of  land  from  T.  C.  Fowler  and  wife,  described  in  the  deed 
just  read  in  evidence.  He  bought  the  land  in  1885.  I  was  married 
to  W.  J.  Robertson,  February  22,  1869,  and  lived  with  him  all  his 
life  fls  his  wife  up  to  his  death,  and  the  date  of  his  death  was  May 
11,  1900,  having  lived  with  him  as  his  wife  for  a  period  of  about 
31  years  continuously.  I  remember  the  circumstance  of  him  buying 
tlie  land  from  Fowler,  and  we  moved  on  it  and  took  possession  of  it 
after  the  purchase.  After  we  bought  the  land  Mr.  Robertson  went 
down  and  took  possession  and  made  a  crop  on  it  and  I  continued  to 
live  in  Davilla  for  something  over  a  year  after  that  before  I  moved 
down  with  him  on  the  place.  No  one  ever  disputed  our  right  to  the 
place  or  our  possession  of  it  from  the  time  we  bought  it  in  1885 
until  about  the  time  of  the  institution  of  this  suit.  We  lived  upon 
the  place  and  raised  our  family  there  and  made  crops  on  it  and  we 
claimed  it  and  paid  the  taxes  on  it  during  the  entire  time  until  I 
sold  it,  and  we  lived  there  12  or  13  years  and  then  Mr.  Robertson 
bought  a  place  known  as  the  Hennington  place,  about  3  miles  from  this 
Fowler  place,  situated  in  a  westwardly  direction  towards  Davilla  from 
our  place.  This  Fowler  tract  of  land  is  the  same  tract  of  land  we  sold 
to  Mr.  Hefley,  and  it  is  the  same  land  involved  in  this  suit,  and  we 
were  in  the  exclusive  possession  of  it  all  the  time  from  the  time  of 
the  purchase  until  that  sale,  and  no  one  ever  disputed  our  right  or 
title  to  it,  and  at  the  time  of  the  sale  to  Mr.  W.  T.  Hefley,  we  delivered 
possession  of  the  same  to  him. 

"Cross  examined:  The  description  of  the  land  given  in  the  deed 
is  the  land  sold  to  Mr.  Hefley,  but  I  could  not  undertake  to  give  the 
field  notes.  I  was  married  to  Bee  Robertson  in  1869,  and  lived 
with  him  continuously  as  his  wife  until  his  death,  which  occurred  on 
May  11,  1900.  At  the  time  of  Mr.  Robertson's  death  he  was  ailing 
for  some  time.  He  had  been  confined  to  his  bed  from  the  month  of  Oc- 
tober preceding,  and  at  times  prior  to  the  time  he  was  taken  to  his  bed, 
he  had  suffered  considerably.  I  think  the  trouble  with  him  was  a 
cancer.  He  did  not  have  Bright's  disease.  For  19  montlis  prior 
to  his  death  he  had  been  considerably  under  the  weather  as  to  his 
health.  I  think  he  had  had  catarrh  of  the  head  for  about  ten  years, 
but  had  gotten  better  of  it  and  it  was  not  troubling  him  at  the  time 
of  his  death.  It  had  not  been  troubling  him  for  a  year  or  two. 
We  were  living  at  Davilla  just  before  and  at  the  time  we  purchased 
the  Fowler  place  and  moved  from  Davilla  to  ihat  place  shortly  after 
the  purchase.  At  the  time  of  his  death  we  were  not  living  on  the 
Fowler  place.  We  had  been  from  the  Fowler  place  about  three  years 
at  the  time  of  his  death.  Mr.  Robertson  had  sustained  an  injury  in 
a  runaway  in  Davilla  and  gotten  hurt,  but  had  recovered  from  that, 
and  I  suppose  it  was  about  three  months  after  that  injury  before  he 
could  turn  his  head,  but  after  that  he  entirely  recovered  from  that 
trouble.  The  place  we  bought  and  moved  to  from  the  Fowler  place 
was  known  as  the  Hennington  place  and  consisted  of  eighty-eight 
acres.     I  sold  this  place  to  Hennington  after  my  husband^s  death 
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and  my  children  that  were  then  living  joined  with  me  in  the  deed. 
My  hnsband  continued  to  farm  on  the  Fowler  place  after  moving  to 
the  Hennington  place^  and  we  rented  some  of  it  out,  that  is,  he  him- 
self sowed  one  small  grain  crop  and  the  balance  of  it  he  rented  to 
tenants.  Mr.  Robertson  and  myself  had  three  children,  the  oldest 
was  a  boy  named  Willis,  the  next  was  a  boy  named  Charles,  both  of 
these  boys  were  married  men  at  the  time  of  their  fathei^s  death. 
Willis  was  married  two  or  three  years  before  his  father's  death  and 
had  one  child,  and  Willis  married  Ida  Robertson,  Charles  married 
on  the  8th  day  of  November  prior  to  his  father's  death  in  May,  and 
his  wife  is  one  of  the  defendants  in  this  suit,  being  Mrs.  Etta  Robert- 
son. After  Willis  married  he  lived  in  several  different  places,  some- 
times on  the  farm  and  sometimes  in  Davilla.  He  was  living  on  the 
farm  at  the  time  of  his  father's  death,  that  is,  the  Fowler  place,  the 
one  I  sold  to  Mr.  Hefley.  Willis  had  three  children,  all  boys,  the 
oldest  is  named  Wilton  Jjee  and  he  is  ten  years  old,  the  next  one 
is  named  Washington  Prentiss  and  is  about  eight  years  old,  and  the 
third  is  named  Charles  Galloway,  and  is  now  about  four  years  old. 
Willis  died  on  the  Ist  day  of  May,  1904,  and  Charles  died  on  the 
4th  day  of  October,  1900,  about  six  or  eight  months  after  my  hus- 
band's death.  He  died  on  the  Hennington  place.  He  was  farming 
down  on  the  Fowler  place  at  the  time  of  his  death,  but  was  living 
with  me  on  the  Hennington  place  and  also  had  some  crop  there.  He 
left  a  widow  surviving  him  whose  name  is  Etta  Robertson,  but  left 
no  children.  One  of  my  children  was  a  girl  who  is  now  Mrs.  Jos- 
lain,  one  of  the  defendants  in  this  case.  She  is  a  widow  and  had 
three  children  and  she  and  her  children  are  now  living  with  me  in 
Cameron.  When  I  made  the  trade  with  Mr.  Hefley,  part  of  the  con- 
sideration was  paid  me  in  property  here  in  town  and  part  of  it  in 
money.  I  got  two  brick  buildings  from  him  in  the  trade.  Mrs. 
Etta  Robertson  has  been  living  with  me  ever  since  her  marriage  to 
my  son.  She  has  no  children.  My  present  husband's  name  is  W. 
N.  Hitt. 

(Plaintiffs  rest.) 

Defendants .  offered ,  in  evidence : 

*'J.  C.  Gibson,  a  witness  for  defendant,  being  duly  sworn  on  oath, 
testified  as  follows:  My  name  is  J.  C.  Gibson  and  I  live  two  miles 
this  side  of  Davilla.  I  lived  in  that  community  five  or  six  years  prior 
to  1900,  then  moved  to  Burnett  County  and  came  back  there  two 
years  ago.  I  was  living  in  that  community  where  Bee  Robertson  died 
and  had  known  about  him  about  four  or  five  years  at  the  time  of  his 
death.  I  know  the  place  he  lived  on  near  the  river  known  as  the 
Fowler  place,  and  I  also  knew  a  man  in  that  community  by  the 
name  of  Henry  Cox.  This  man  Henry  Cox  lived  near  Bee  Robert- 
son and  rented  some  land  from  him.  I  think  he  rented  the  land 
from  Mr.  Robertson  in  1898,  and  this  man  Cox  and  Bee  Robertson 
had  some  dispute  or  disagreement  along  in  the  spring  before  Mr. 
Robertson  was  taken  sick  and  confined  to  his  bed  in  the  fall;  he  was 
sick  along  about  the  time  he  had  the  trouble  with  Cox  and  could 
not  cultivate  his  place  and  rented  some  of  it  to  Cox  and  they  had 
eome  trouble.     Mr.  Robertson  came  to  me  about  the  trouble  he  was 
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having  with  Cox  and  said  that  Cox  was  going  to  sue  him  for  slander 
and  that  he  was  going  to  kill  Cox.  I  advised  Bobertson  not  to  kill 
Cox  but  to  go  and  make  a  deed  over  to  his  son  to  prevent  Cox  from 
getting  judgment  against  him  for  slander.  Cox  was  threatening  to 
sue  Bee  Bobertson  for  slander  because  Bobertson  had  called  him  a 
thief.  Bobertson  came  and  told  me  that  he  thought  he  would  get  a 
gun  and  kill  Cox,  and  I  advised  him  not  to  do  it,  but  to  make  a 
deed  to  his  son  to  prevent  Cox  from  gettiiig  anything,  and  Bobertson 
said  I  will  do  that  and  came  back  and  said  to  me  that  he  had  made 
4t  to  Melvina  and  that  it  will  keep  Cox  from  getting  the  slander  out 
of  him,  that  is,  any  of  the  property.  He  did  not  state  to  me  right 
then  what  effect  that  would  have  on  the  property,  but  after  that  he 
said  something  about  giving  the  children  certain  land,  and  went  on 
and  stated  where  the  land  was.  He  said  he  would  give  the  place  at 
the  bridge  to  B.  Joslain,  Willis  the  old  place  and  Charles  down  in 
the  field  next  to  the  creek.  At  the  time  he  first  called  on  me  he 
was  excited.  He  sent  me  to  Mr.  Cox  and  told  me  to  give  a  cow  and 
calf  and  Cox  told  me  to  get  out  of  his  yard  and  that  he  would  not 
get  any  compromise.  I  went  to  see  Cox  and  failed  to  get  a  com- 
promise and  came  back  and  reported  it  to  Bobertson,  and  I  talked 
to  Mr.  Bobertson  about  it  after  I  returned.  He  was  then  at  my 
house.  At  that  time  I  told  him  that  he  could  put  his  property  out 
of  the  way  by  deeding  it  to  Willis.  I  don't  know  whether  it  was 
that  day  or  the  next  evening  that  he  told  me  that  he  had  deeded  it  to 
Melvina,  but  it  was  one  or  the  other.  He  went  to  John  Crunk  at 
Davilla  to  make  the  deed.  So  far  as  I  know  after  the  deed  was 
made  to  Mrs.  Bdbertson  the  place  was  carried  on  as  he  had  always 
carried  it  on.  I  did  not  observe  any  change  in  the  manner  of  con- 
ducting the  place.  The  time  that  I  had  that  conversation  with  Mr. 
Cox  and  Bobertson  in  reference  to  the  matter  was  along  in  the  latter 
part  of  May  or  sometime  in  June,  1898,  and  it  was  about  that  time 
that  he  told  me  that  he  had  deeded  the  property  to  Melvina. 

"Cross-examined:  I  was  not  Bee  Boberteon's  lawyer,  I  was  his 
neighBor,  and  the  reason  why  I  told  him  to  convey  his  land  to  his 
oldest  son  so  Cox  could  not  get  it  was  because  I  had  seen  something 
similar  like  that  done.  He  had  called  Cox  a  thief,  and  my  advice 
to  him  was  to  convey  his  land  to  his  oldest  son  so  Cox  could  not  get 
it,  and  he  told  me  that  he  would  do  it,  but  afterwards  told  me  that 
lie  had  conveyed  it  to  his  wife  so  Cox  could  not  get  it,  and  stated 
to  me  that  that  vras  his  purpose  to  keep  Cox  from  getting  it  be- 
cause he  had  called  Cox  a  thief  and  that  Cox  was  going  to  sue  him 
for  slander. 

"J.  C.  Hardy,  witness  for  defendant,  'being  duly  sworn,  testified 
as  follows:  My  name  is  J.  C.  Hardy.  I  live  in  Milam  County, 
Texas,  south  of  where  Bee  Bobertson  used  to  live,  and  I  knew  him 
in  his  life  time  and  I  knew  his  son  Willis  and  I  rented  land  from 
Willis  one  year,  that  is,  in  1901.  The  land  I  rented  from  him  was 
on  the  Bee  Bobertson  homestead  tract  or  the  Fowler  place.  The 
part  I  rented  from  him  was  on  the  south  end  of  the  farm.  It  was 
on  the  south  end  of  the  field,  the  land  nearest  the  house.     It  seems 
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to  me  like  about  twenty  acres  I  rentecL  I  never  went  on  it,  he 
planted  it  for  me  and  he  cut  the  oats  and  kept  the  rent  himself. 

"Ctobs  examination:  This  was  in  1901,  after  Bee  Bobertson's 
death.  Mrs.  Bobertson  was  living  on  the  place  at  the  time.  I  did 
not  go  on  the  place.  I  never  went  on  the  place  but  one  time  and 
that  was  after  the  oats  came  up.  Willis  was  working  for  me  for 
wages  and  worked  the  land  himself  and  I  think  it  was  about  twenty 
acres,  and  all  I  know  about  the  rent  was  that  it  was  kept  out  when 
he  cut  the  oats.  Of  my  own  knowledge  I  do  not  know  who  took 
the  rent  on  it.  All  that  I  know  about  it  is  that  he  was  hii-ed  t» 
me  and  I  rented  the  land  from  him  -and  he  worked  and  planted  the 
oats  and  when  they  were  cut  he  brought  me  part  of  them. 

"B.  D.  Alexander,  a  witness  for  defendant,  being  duly  sworn  testi- 
fied as  follows:  I  live  near  Baxter  in  Bell  County,  Texas,  and  I 
knew  Bee  Bobertson  in  his  life  time  and  also  his  son  Willis  Bobert- 
son.  I  think  I  rented  from  Willis  Bobertson  in  the  year  1904.  The 
land  I  rented  was  in  cultivation.  I  rented  the  land  on  the  third 
and  fourth,  that  is  one-third  of  the  cotton  and  one-fourth  of  the 
corn  and  rented  it  from  Willis  Bobertson.  I  went  to  him  to  rent 
it  and  paid  the  rent  to  Mrs.  Ida  Bobertson  his  wife  after  his  death. 
I  do  not  know  how  long  he  had  been  farming  that  side  of  the  place. 

^'Cross  examined:  I  do  not  know  how  many  acres  was  in  culti- 
vation in  that  field.  There  was  as  much  as  fifty  acres.  I  had 
thirty-five  acres  but  did  not  have  all  that  was  in  the  field.  Judging 
from  the  looks  of  the  field  I  assumed  there  was  three  times  as  much 
in  the  field  as  I  had.  Mrs.  Hitt  was  then  living  on  the*  place.  She 
was  not  Mrs.  Hitt  then,  but  Mrs.  Bee  Bobertson.  She  married  after 
I  left  the  place. 

**Ida  L.  Bobertson,  one  of  the  defendants,  being  duly  sworn  on 
oath,  testified  as  follows:  I  am  one  of  the  defendants  in  this  case 
and  I  live  four  niiles  east  of  Davilla  and  am  now  fi  widow.  My  hus- 
band's name  was  Willis  E.  Bobertson.  At  the  time  of  his  death  he 
lived  down  on  the  farm  near  the  river  and  was  the  Fowler  place  and 
the  one  that  Mrs.  Hitt  afterwards  conveyed  to  Hefley.  My  husband 
and  I  lived  there  most  of  the  time  after  we  were  married  and  we 
married  in  1896.  When  we  first  moved  down  there,  Mr.  Bee  Bobert- 
son, my  husband's  father  and  his  family  were  living  at  the  Henning- 
ton  place.  Mrs.  Hitt  and  family  were  living  on  the  Fowler  place 
near  us  at  the  time  of  my  husband's  death.  My  husband  and  myself 
and  family  were  living  in  one  of  the  houses  on  the  farm.  At  the 
time  we  moved  on  the  farm  Bee  Bobertson  gave  igay  husband  twenty- 
five  acres  of  land  below  the  ditch.  There  was  a  ditch  running 
through  the  farm.  After  the  death  of  Bee  Bobertson  there  was 
an  exchange  made.  Mrs.  Hitt  wanted  to  exchange  land  and  give 
him  thirty-five  acres  of  land  near  the  gate  because  she  wanted 
the  twenty-five  acres  of  land  to  go  with  the  house  next  to  the  river, 
and  he  made  the  exchange  of  this  twenty-five  acres  that  Willis'  father 
had  gave  him.  He  did  not  put  any  improvements  on  it,  just  worked 
it  himself  and  he  continued  in  possession  of  it  up  to  the  time  he 
died.  In  1900  they  made  the  exchange  of  the  twenty-five  acres  for 
the  thirty-five  acres.     He  was  in  possession  of  the  thirty-five  acres 
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afterwards  continuously  up  to  the  time  of  his  death.  I  remember 
about  the  time  Mr,  Bee  Bobertson  is  said  to  have  made  the  deed  to 
his  wife.  This  was  after  Mr.  Bobertson  had  give  the  twenty-five 
acres  to  Willis.  I  did  not  know  about  the  making  of  the  deed  at 
the  time,  but  afterwards  it  was  generally  known.  The  deed  was 
placed  to  record  about  the  17th  day  of  June.  Mrs.  Bobertson  came 
by  our  house  to  have  it  put  of  record.  This  is  how  I  know  about 
it.  He  told  me  and  my  husband  that  he  was  going  to  do  so.  He 
came  to  our  house  in  his  everyday  clothes.  He  came  to  our  house 
and  then  dressed  up  and  the  reason  he  came  to  our  house  in  his 
everyday  clothes  was  to  keep  Mr.  Cox  from  suspecting  he  was  com- 
ing. He  did  not  want  Cox  to  know  that,  because  Cox  was  going 
to  sue  him  for  slander.  He  stated  that  the  reason  he  came  in  his 
everyday  clothes  was  that  he  did  not  want  Cox  to  know.  He  changed 
clothes  at  our  house  and  left  and  that  evening  he  came  back  and 
changed  his  clothes  again.  After  having  changed  his  clothes  he  told 
us  that  he  had  been  to  Cameron.  He  stated  that  his  object  in  mak- 
ing the  deed  was  to  keep  Mr.  Cox  from  getting  his  property.  After 
he  made  this  deed  he  continued  to  manage  the  property,  just  like  he 
always  had,  as  far  as  I  know  and  at  the  time  he  came  to  our  house 
and  changed  his  clothes  as  before  stated,  he  was  then  living  at  the 
Hennington  place,  and  this  was  about  four  miles  west  of  where  we 
were  living  on  the  Fowler  place.  He  did  not  come  by  Cox^s  house 
and  come  to  our  house  because  Cox  lived  beyond  him.  He  came 
down  the  big  road  and  when  he  got  to  our  houstf  it  was  early  in 
the  morning.  After  Bee  Bobertson's  death  my  husband  farmed  the 
land  himself  or  rented  it  out.  Part  of  it  he  worked  and  part  of  it 
he  rented  out.  Mr.  Bee  Bobertson  died  in  1900  and  Mrs.  Bobertson 
married  Mr.  Hitt  in  1905  and  they  made  the  trade  with  Mr.  Hefley 
in  January,  1907.  I  did  not  sign  the  deed.  They  did  not  ask  me 
themselves  to  sign  the  deed.  My  husband  and  I  had  three  children. 
Their  names  were  Wilton  Lee,  Washington  Prentiss  and  Charles  Gal- 
loway. 

"Cross  examination:  The  land  that  Willis  worked  was  in  culti- 
vation. Willis  did  not  pay  any  taxes  on  it  that  I  know  of.  I  have 
never  paid  any.  I  offered  to,  but  Mrs,  Hitt  would  not  let  me.  This 
thirty-five  acres  that  Willis  cultivated  was  in  the  large  field  and  was 
never  fenced  off  separately.  There  was  never  any  house  built  on  it, 
but  Mrs.  Hitt  bought  a  house  and  gave  it  to  Wills,  but  this  house 
was  not  put  on  the  thirty-five  acres,  but  was  up  near  the  residence 
of  Mrs.  Hitt.  I  expect  it  was  three  hundred  yards  from  the  land. 
Part  of  the  time  Willis  lived  in  this  house  and  part  of  the  time 
he  lived  at  Davilla.  When  Willis  rented  the  place  out,  he  did  not 
stay  on  it  and  when  he  rented  it  he  was  not  there.  I  expect  this 
house  was  aibout  a  quarter  of  a  mile  from  the  thirty-five  acre  tract. 
I  obtained  a  certified  copy  of  the  deed  from  Bee  Bobertson  to  Mrs. 
Hitt  about  two  years  ago,  but  it  is  not  from  that  deed  that  I  remem- 
ber the  date  of  Mr.  Bobertson's  coming  by  our  house  and  changing 
his  clothes.  At  the  time  Willis  and  I  moved  on  the  Fowler  place^ 
Bee  Bobertson  was  living  on  the  Hennington  place.  When  Mr.  Bee 
Bobertson  bought  the  Hennington  place,  he  built  a  good  house  on  it 
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and  dug  a  well  and  settled  himself  there  and  put  up  a  barn  and 
walled  up  the  well  and  lived  there  on  the  Hennington  place.  Bee 
Bobertson  had  another  tract  of  one  hundred  and  six  acres  and  he 
gave  that  to  Mrs.  Joslain.  Bee  Bobertson  told  me  that  he  was  com- 
ing down  to  Cameron  to  put  that  deed  on  record  and  said  that  he 
was  afraid  that  Cox  would  get  a  judgment  against  him.  He  said  that 
Cox  was  going  to  sue  him  for  calling  him  a  thief.  Bee  Bobertson 
did  not  keep  his  Sunday  clothes  at  our  house,  but  brought  them  along 
with  him  in  a  flour  sack.  When  he  came  back  from  town  he  took 
them  off  and  put  them  in  the  flour  sack  and  carried  them  home." 

Opinion: — ^Appellants'  brief  contains  four  assignments  of  errors, 
which  are  as  follows: 

"1.  The  court  erred  in  admitting  in  evidence  deed  from  T.  C. 
and  A.  E.  Fowler  to  W.  J.  Bobertson,  as  shown  by  bill  of  exceptions 
No.  1. 

"2.  The  court  erred  in  excluding  the  testimony  of  witness  Mrs. 
Ida  L.  Bobertson,  as  shown  by  defendant's  bill  of  exceptions  No.  3. 

*'3.  The  court  erred  in  giving  peremptory  instruction  to  find  for 
the  plaintiff;  because  it  appears  from  the  evidence  that  the  property 
in  controversy  was  the  homestead  of  W.  J.  Bx)bertson  and  his  wife 
Mrs.  Malvina  Bobertson  and  the  pretended  deed  from  W.  J.  Bobert- 
son to  his  wife  through  which  plaintiff  claims  title  was  void,  because 
the  same  was  not  executed  by  the  husband  and  the  wife  with  the 
formalities  and  requirements  of  the  Constitution  of  the  State,  re- 
lating to  conveyances  of  the  homestead.' 

"4.  The  court  erred  in  peremptorily  instructing  the  jury  to  find 
for  the  plaintiff,  because  it  appears  from  the  evidence  that  the  deed 
by  W.  J.  Bobertson  to  his  wife  Malvina  Bobertson  for  the  land  in 
controversy,  through  which  plaintiff  claims  title  was  not  intended 
and  did  not  in  fact  operate  to  convey  the  title  to  said  land;  but  was 
merely  a  simulated  transfer  and  there  was  no  change  in  the  owner- 
ship, control  or  possession  of  said  land  during  the  life  of  said  W. 
J.  Bobertson;  but  same  remained  in  his  possession  until  his  death 
and  he  exercised  all  the  rights  of  ownership  over  the  same,  just  as 
he  had  previously  done  and  the  purpose  of  said  conveyance  was  mere- 
ly to  pretend  and  not  in  fact  to  convey  the  title,  and  at  the  time  of 
his  death  said  property  was  the  community  property  of  said  W.  J. 
Bobertson  and  his  said  wife  and  one-half  descended  to  his  children 
through  whom  defendants  claim  and  they  are  entitled  to  one-half 
thereof." 

These  assignments  will  be  disposed  of  in  the  order  named,  and  our 
conclusions  of  fact  on  the  evidence  will  be  indicated  in  disposing  of 
them. 

1.  In  view  of  the  undisputed  evidence  in  the  record  and  the  ad- 
mission of  the  appellants  made  in  their  brief  that  J.  W.  Bobertson 
was  common  source  of  title,  there  could  be  no  error  in  the  action  of 
the  court  in  admitting  the  deed  from  Fowler  to  Bobertson,  as  com- 
plained of  in  the  first  assignment  of  error,  although  that  deed  was 
not  properly  acknowledged.  If  Bobertson  was  common  source  of 
title,  there  was  no  necessity  for  either  of  the  parties  to  go  back  of 
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him,  and  there  is  a  distinct  admission  in  appellants'  hrief  that  such 
was  the  case. 

2.  There  was  no  error  in  the  action  of  the  trial  court  in  not  ad- 
mitting the  testimony  of  Mrs.  Ida  Robertson.  If  it  could  be  held 
that  that  evidence  was  admissible,  it  certainly  could  not  have  affected 
the  result.  If  admissible  at  all,  it  would  be  merely  upon  the  ques- 
tion that  W.  T.  Hefley,  the  vendor  of  the  plaintiffs,  had  notice  or 
knowledge  of  the  fact  that  Mrs.  Ida  L.  Bobertson  was  asserting  some 
claim  to  the  land.  The  proposed  evidence  is  to  the  effect  that  it  was 
expected  to  be  proved  by  Mrs.  Ida  Bobertson  that  Hefley  endeavored 
to  get  Mrs.  Bobertson  to  execute  a  deed  to  the  land,  which  she  re- 
fused to  do.  While  it  is  insisted  by  appellee  that  the  plaintiff  ought 
to  be  protected  as  an  innocent  purchaser,  we  in  disposing  of  the 
case,  lay  no  stress  upon  that  issue.  It  is  true  that  he  held  the  legal 
title,  and  it  appears  that  he  paid  a  valuable  consideration  for  the 
property,  and  the  defendants,  asserting  an  equitable  title,  would  rest 
under  the  burden  of  pro\'ing  facts  tending  to  show  that  the  holder 
of  the  legal  title  acquired  it  with  knowledge  or  notice  of  their  riglrts. 
But,  as  said  before,  we  have  pretermitted  this  question,  because  it 
is  not  necessary  to  be  decided,  and  for  the  further  fact  that  there 
is  some  evidence  in  the  record  showing  that  some  of  the  appellants 
were  in  possession  of  the  land  at  the  time  that  the  Hefleys  purchased; 
consequently,  the  question  might  arise  whether  such  possession  was 
not  sufficient  to  charge  the  plaintiff  and  his  vendor  with  notice  of 
whatever  right  the  appellants  may  be  able  to  assert. 

3.  There  is  evidence  both  ways  as  to  the  question  whether  the 
property  was  occupied  as  a  homestead  when  the  deed  from  W.  J. 
Bobertson  to  his  wife  Malvina  was  executed  in  June,  1898.  There 
is  evidence  to  the  effect  that  it  was  then  so  occupied  and  used.  On 
the  other  hand,  Mrs.  Hitt,  formerly  Mrs.  Bobertson,  testified  in  effect 
that  she  and  her  husband  lived  on  the  place  twelve  or  thirteen  years 
after  they  bought  it  in  1885;  and  again,  that  her  husband  died  on 
May  11,  1900,  and  that  at  that  time  they  had  been  away  from  the 
Fowler  place,  the  one  in  controversy,  three  years,  they  in  the  mean- 
time occupying  as  their  homestead  another  farm,  Icnown  as  the  Hen- 
nington  place.  Of  course,  if  she  is  correct  as  to  the  time  stated,  the 
place  in  controversy  was  not  the  homestead  when  the  deed  to  her 
was  executed  in  1898;  and  if  that  was  the  case,  the  conveyance  by 
the  husband  was  sufficient  to  convey  title  without  her  joining  in  it. 
But,  if  we  should  conclude  that  it  was  homestead  when  tlie  deed 
was  executed,  the  result  is  the  same,  for  it  is  clearly  and  beyond 
question  shown  by  the  evidence  that  she  and  her  husband  abandoned 
the  premises  in  controversy,  and  established  their  homestead  on  an- 
other place  known  as  the  Hennington  place,  and  this  was  the  con- 
dition of  affairs  when  the  husband  died.  She  had  not  asserted  since  the 
abandonment  of  the  premises  a  homestead  right  in  it,  and,  so  far  as 
shown,  she  assented  to  the  change.  On  the  facts  this  case  is  stronger 
in  favor  of  the  convevance  than  the  one  before  the  court  in  Marler 
V.  Handy,  88  Texas,  422.  That  was  a  deed  by  the  husband,  Marler, 
to  Handy  of  the  homestead,  which  was  community  property.  The 
wife  refused  to  join  in  the  deed  and  alwavQ  claimed  her  homestead 
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right  in  the  propertj,  but  shortly  after  the  eonTejance  b^  the  husband 
they  moved  from  the  premifies  and  acquired  a  place  elsewhere  and 
there  the  husband  and  wife  established  their  homestead.  The  Su- 
preme Court,  after  discussing  a  number  of  cases,  said: 

'^From  these  authorities,  and  we  believe  upon  sound  principle,  the 
rule  may  be  stated,  that  the  husband,  acting  in  good  faith,  may  se- 
lect the  homestead  of  the  family;  and  that  when  he  has  acquired  a 
new  home  and  his  wife  has  removed  with  him  to  the  newly  acquired 
homestead,  a  deed  made  by  him  without  her  concurrence,  to  the  form- 
er homestead,  becomes  operative  as  to  the  husband  as  an  estoppel 
against  his  right  to  recover  the  property.  The  wife's  right  being  that 
of  homestead  only,  ceases  when  a  new  homestead  has  been  acquired 
and  she  removes  thereto.  The  deed  made  by  Marler  to  Handy  was 
not  void  under  our  Constitution;  and  although  inoperative  as  long 
as  the  property  was  occupied  by  him  and  his  wife  as  a  home,  yet 
when  he  and  his  family  removed  'therefrom  to  another  homestead,  he 
acting  in  good  ftaith  for  the  best  interests  of  himself  and  his  family, 
the  deed  became  operative  to  vest  title  in  Handy,  and  the  property 
could  not  be  recovered  by  the  husband,  because  he  would  be  estopped 
by  the  deed,  and  it  could  not  be  recovered  by  the  wife  because  her 
homestead  right  ceased  when  her  husband  acquired  and  she  removed 
with  him  to  another  homestead.'' 

There  is  no  question  raised  in  this  case  but  that  the  husband  was 
acting  in  good  faith  in  abandoning  the  old  homestead  and  acquiring 
a  new,  and  we  can  see  no  reason  why  the  principle  announced  in 
Marler  v.  Handy  should  not  apply  in  affording  protection  to  a  con- 
veyance from  the  husband  io  the  wife,  as  it  would  from  the  husband 
to  a  stranger. 

4.  The  deed  in  question  from  her  husband  vesting  in  Mrs.  Mal- 
vima  Robertson  the  legal  title,  and  the  evidence  of  the  plaintiff  throw- 
ing no  suspicion  upon  the  same,  the  burden  was  upon  the  appel- 
lants to  introduce  evidence  of  some  probative  force  showing  either 
that  she  held  the  legal  title  in  trust,  or  that  it  was  a  simulated 
transaction  as  between  the  parties  to  it,  and  that  as  between  them  it 
was  not  intended  {hat  it  should  be  effective  as  a  conveyance.  If  the  • 
evidence  in  the  record  is  of  no  force  in  establishing  these  issues, 
the  trial  court  properly  instructed  a  verdict  for  the  plaintiff.  Appel- 
lants in  their  brief  make  no  point  that  the  deed  from  Robertson  to 
his  wife  was  not  delivered,  but  however,  what. evidence  there  is  upon 
this  subject  tends  to  show  a  delivery.  As  having  some  bearing  on 
the  question  that  the  purpose  was  not  to  convey  title  and  that  the 
transaction  was  simulated,  appellants  lay  some  stress  upon  the  fact 
that  after  the  execution  of  the  deed  Robertson,  the  grantor,  remained 
in  possession.  Little  if  any  force  can  be  given  to  this  fact,  because 
the  grantor  and  grantee  were  husband  and  wife,  were  living  together 
as  such,  and  in  such  a  case  their  occupancy  oi?  the  premises  is  en- 
tirely consistent  with  the  rights  of  the  wife  who  is  asserting  title  un- 
der a  deed  from  the  husband. 

There  is  no  direct  charge  made  in  appellants'  brief  that  the  deed 
was  not  supported  by  a  consideration,  and  there  is  nothing  upon  this 
subject  except  the  inference  that  arises  from  the  evidence  offered  by 
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the  appellants  tending  to  show  what  they  term  a  simulated  trans- 
action^  and  from  what  appears  from  a  recital  contained  in  the  deed 
indicating  a  consideration^  which  is  ''In  consideration  of  $5  and  other 
,valuahle  considerations  paid  by  the  grantee/^  As  between  the  par- 
ties to  a  conveyance  the  recital  contained  in  it  as  to  the  considera- 
tion is  evidence^  and  when  not  explained  or  contradicted,  should  be 
given  some  effect;  and  in  such  a  case,  if  a  consideration  could  be 
held  necessary  to  support  an  executed  conveyance,  the  recital  should 
be  deemed  sufficient  if  it  recites  a  fact  sufficient  in  law  to  create  either 
a  good  or  a  valuable  consideration.  The  deed  we  are  considering 
was  executed,  and  it  appears  from  its  face,  as  well  as  we  are  able  to 
determine  from  the  meager  facts  stated,  to  be  based  upon  a  valuable 
consideration.  Besides,  the  consideration  of  love  and  affection  as  be- 
tween husband  and  wife  is  sufficient.  Furthermore,  in  determining 
the  legal  effect  of  an  executed  conveyance,  in  the  absence  cf  evi- 
dence to  the  contrary,  the  law  will  imply  a  consideration;  and  this 
may  be  said  to  be  the  rule  applied  to  all  written  contracts  which  have 
been  executed  and  acted  upon,  and  when  tliere  is  no  issue  of  fact 
made  by  the  evidence  upon  this  question,  the  court  construing  the 
instrument  should  treat  it  as  based  upon  a  sufficient  consideration. 
But,  aside  from  all  this,  is  a  consideration  necessary  in  order  to  sup- 
port a  deed  or  conveyance  that  is  fully  executed  and  delivered?  Tlie 
weight  of  authority  answers  this  question  in  the  negative,  and  it  has 
been  recently  so  held  by  this  court,  but  at  present  I  am  not  able  to 
recall  the  decision  that  so  decides ;  but  in  Baker  v.  Westcott,  73  Texas, 
129,  this  principle  is  recognized.  There  it  is  said,  "That  a  con- 
sideration is  not  necessary  to  the  validity  of  a  deed  conveying  land 
has  been  held  in  the  courts  of  many  States.  Ruth  v.  Ford,. 9  Kan., 
17;  Perry  v.  Price,  1  Mo.,  664;  Doe  v.  Hurd,  7  Black.,  Ind.,  510; 
Green  v.  Thomas,  11  Me.,  318;  Marshall  v.  Fisk,  6  Mass.,  24.  If 
the  instrument  in  this  case  was  a  mere  executory  contract,  the  rule 
of  equity  would  probably  require  proof  of  consideration  in  order  to 
enforce  it,  although  this  is  ordinarily  presumed  from  the  use  of  a 
seal.  But  we  think  this  instrument  in  effect  a  deed  which  conveyed 
the  legal  title  to  Westcott.  If  it  were  competent  at  any  time  for 
the  grantor. or  his  heirs  to  avoid  it  for  want  of  a  consideration,  this 
could  only  be  done  by  affirmative  proof  of  the  fact  that  the  convey- 
ance was  purely  voluntary.*' 

The  deed  importing  a  consideration  and  vesting  the  apparent  legal 
title  in  the  vendee,  tlie  appellants,  if  they  expected  any  benefit  from 
the  fact  that  no  consideration  existed,  should  have  offered  some  evi- 
dence to  that  effect,  which  was  not  done,  except  as  before  said  the 
mere  inference  that  arises  from  the  statement  of  the  grantor  that 
he  conveyed  the  land  to  his  wife  in  order  to  defeat  the  claim  of 
Cox.  Mrs.  Robertson,  the  only  other  surviving  party  to  this  trans- 
action, says  nothing  about  it,  although  she  testified  as  a  witness  in 
the  case.  This  much  is  said  upon  this  subject  merely  to  anticipate 
a  contention  that  a  consideration  was  necessary,  and  we  do  not  de- 
sire to  be  understood  as  holding  that  a  want  or  absence  of  consider- 
ation could  not  be  shown  and  considered  in  determining  the  main 
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qaestion  whether  the  parties  to  the  deed  intended  it  as  a  simulated 
transaction,  which  question  we  will  now  dispose  of. 

All  of  the  evidence  npon  this  subject,  reduced  to  a  concise  state- 
ment, is  the  fact  that  Bobertson  was  advised  to  execute  a  conveyance 
in  order  to  defeat  the  collection  of  a  supposed  claim  of  Cox  for  slan- 
der, and  his  statement  to  the  effect  that  with  that  purpose  in  view  he 
had  conveyed  by  deed,  the  land  in  coivtroversy  to  his  wife.  Mrs. 
Bobertson  testified,  but  said  nothing  about  the  purpose  and  object  of 
the  deed  and  the  consideration,  but  her  evidence  shows  that  she 
acted  upon  the  deed  as  conveying  title  to  her  and  so  treated  it.  If 
there  was  any  agreement  or  understanding  between  the  husband  and 
wife  to  reconvey,  or  upon  her  part  to  hold  in  trust,  or  any  recogni- 
tion of  the  fact  that  the  deed  was  a  simulated  transaction  and  was 
not  to  be  given  the  effect  that  the  law  implies  from  the  words  of  con- 
veyance in  which  it  is  framed,  it  was  not  shown  by  the  evidence.  In 
all  the  cases  upon  this  subject  where  the  deed  was  avoided  by  the 
vendor  some  fact  of  this  character  was  shown,  and  we  have  found  no 
instance  in  which,  between  vendor  and  vendee,  an  executed  convey- 
ance has  been  canceled  or  voided,  or  the  legal  title  thereiby  created 
has  been  charged  with  a  trust  merely  upon  the  evidence  of  the 
grantor  that  he  did  not  intend  to  convey.  But  the  declarations  of 
the  grantor  in  tliis  instance  do  not  go  this  far,  for  he  merely  says 
that  he  had  conveyed  the  property  to  his  wife  for  the  purpose  of  put- 
ting it  beyond  the  reach  of  Cox.  That  may  really  have  been  his 
purpose,  but  it  by  no  means  follows  from  this  that  the  parties  to 
the  transaction  regarded  it  as  simulated,  and  intended  that  the  con- 
veyance, as  between  them,  should  not  take  effect,  or  that  the  vendee 
should  hold  the  legal  title  in  trust  for  the  vendor.  While  Bobertson 
may  have  intended  to  defeat  a  collection  of  the  claim  of  Cox,  he  may 
also  have  intended  to  convey  title  to  his  wife,  which  purpose  would 
have  comported  with  the  legal  effect  of  the  deed  and  his  act  in  hav- 
ing the  same  recorded,  and  the  fact  that  during  the  remainder  of  his 
life  he  never  indica«ted  a  purpose  to  recall  the  deed  or  question  the 
full  and  complete  title  which  by  its  terms  it  purports  to  convey  to ' 
the  wife.  She  was  the  natural  object  of  his  bounty,  and  as  between 
them  no  suspicion  is  imposed  upon  the  deed  that  iit  does  not  reveal 
the  truth  and  was  not  intended,  as  between  them,  to  pass  title,  merely 
upon  evidence  that  the  vendor  in  executing  it  intended  thereby  to 
defeat  a  supposed  claim  of  some  third  party.  As  between  the  parties 
to  an  executed  conveyance,  proof  merely  of  this  fact  was  not  suffi- 
cient. The  evidence  should  have  gone  further  in  establishing  addi- 
tional facts,  which  in  this  case  were  not  shown.  Such  facts,  for  in- 
stance, as  are  indicated  by  the  cases  of  Taylor  v.  Ferguson,  87  TexBs, 
2,  and  Bivera  v.  Wliite,  94  Texas,  539.  These  cases  and  others  of 
like  kind,  upon  the  facts,  are  in  no  wise  similar  to  this  case,  for 
in  all  of  them  the  evidence  tended  to  show  an  agreement  to  reconvey 
or  a  holding  by  the  vendee  in  trust  or  in  recognition  of  a  superior 
right  in  the  vendor. 

This  discussion  of  this  phase  of  the  case  is  sufficient  to  indicate 
our  views  that  the  trial  court  was  justified,  under  the  evidence,  in 
treating  the  deed  as  passing  title,  and  the  evidence  assailing  it  was 
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not  sufficient  to  overcome  it;  but  there  is  another  view  of  the  case 
which  may  have  influenced  the  trial  court  in  directing  a  verdict, 
which  can  be  based  upon  ihe  facts  of  the  case  and  the  law  as  thereto 
applied  as  molded  by  the  decisions.  When  the  debtor  conveys  with 
the  purpose  of  defrauding  his  creditors  the  conveyance,  though  void- 
able as  to  the  latter,  is  conclusive  and  binding  between  the  former 
and  his  vendee.  Rivera  v.  Whiite,  supra.  One  having  a  valid  claim 
and  demand  for  unliquidated  damages  may  be  a  creditor  entitled  to 
such  protection.  2  Bigelow  on  Frauds,  p.  148;  Holden  v.  McLaury, 
60  Texas,  228;  Cole  v.  Terrell,  71  Texas,  650,  and  of  that  class  of 
creditors  entitled  to  such  protection  are  those  having  an  action  for 
slander  is  recognized  by  the  cases  of  Clapp  v.  Leatherbee,  18  Pick., 
131-8;  Stevens  v.  Works,  81  Ind.,  445;  Shean  v.  Shay,  42  Ind.,  375; 
Cooke  V.  Cooke^  43  Md.,  522,  and  others  that  might  be  mentioned. 

The  conveyance  before  the  court  in  Rivera  v.  White,  supra,  was 
executed  by  the  husband  with  the  view  of  defeating  a  supposed  claim 
of  the  wife  for  alimony.  There  was  no  assertion  of  such  a  claim, 
nor  was  it  shown  that  such  a  claim  existed  or  that  she  was  entitled 
thereto.  The  court  held  that  it  did  not  follow  in  a  divorce  proceed- 
ing that  the  wife  was  entitled  to  alimony  as  a  matter  of  course,  but 
that  that  right  would  depend  upon  the  facts,  and  held  that  as  the 
statute  intended  only  to  protect  creditors,  they  must  be  shown  to 
exist,  and  the  mere  fear  of  the  vendor  that  some  one  might  assert  a 
supposed  demand,  would  not  be  sufficient  to  show  that  the  convey- 
ance was  in  fraud  of  creditors,  although  his  intent  was  to  place  the 
property  beyond  the  reach  of  such  supposed  claims.  In  other  words, 
that  a  mere  intent  to  defeat  an  unreal  or  a  fancied  claim  was  not 
sufficient.  But  in  our  opinion  there  is  a  difference  between  the  facts 
of  that  case  and  this.  Here  there  is  no  question  but  that  Cox  had 
a  cause  of  action  against  Robertson  for  slander,  and  all  the  evidence 
upon  this  point  was  introduced  by  the  appellants,  and  the  facts  in 
evidence  show  a  prima  facie  case  against  Robertson,  and  they  offered 
and  introduced  no  evidence  to  the  contrary.  They  did  not  under- 
take to  show  that  the  charge  made  against  Cox  was  true,  or  any  other 
fact  that  would  defeat  his  recovery.  The  words  used  by  Robertson 
were  actionable  per  se,  and  if  no  defense  was  offered,  damages  for 
gome  amount  would  follow  as  a  matter  of  course.  If  in  such  a  case 
evidence  would  be  admissible  to  show  that  the  plaintiff  sustained  no 
injury,  which  by  the  way,  the  case  of  Belo  v.  Fuller,  84  Texas,  452, 
holds  to  the  contrary,  it  is  sufficient  answer  to  say  that  nothing  of 
the  kind  was  offered.  Robertson  had  called  Cox  a  thief  and  he  was 
threatening  to  sue  him  for  damages.  He  prevailed  upon  his  friend 
Gibson  to  see  Cox  with  a  view  of  settlement  or  compromise.  He  in- 
terviewed Cox  and  was  unsuccessful.  Thereafter  Robertson  executed 
to  his  wife  the  deed  in  question  with  the  expressed  and  avowed  in- 
tention to  defeat  a  collection  of  the  claim  of  Cox,  a  demand  which 
the  evidence  shows  Robertson  recognized  existed,  and  which  the  evi- 
dence tends  to  show  was  asserted  by  Cox.  The  evidence  is  silent 
upon  the  question  as  to  whether  Cox  instituted  against  Robert'^on  an 
action  of  slander,  but  if  he  failed  to  do  so,  such  fa^t  would  not  affect 
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the  nature  and  effect  of  the  transaction  resulting  in  the  conyejance^ 
if  the  purpose  was  to  defeat  a  real  and  meritorious  claim. 

Therefore,  we  think  there  was  no  error  in  treating  the  conrej- 
ance  as  executed  by  Robertson  for  the  purpose  of  defrauding  the  cred- 
itors; and,  such  being  the  case,  neither  he,  if  living,  nor  his  heirs 
who  now  assert  under  him,  could  attack  it. 

We  find  no  error  in  the  record  and  the  judgment  is  aflSrmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Bailwat  Coicpany  of  Texas  v. 

HowAED  Bland  and  Boy  Bland. 

Decided  April  21.  1009. 

l.-*AppeaI— Jariidietloa. 

A  party  seeking  to  appeal  from  a  judgment  to  a  higher  court  must  do  what- 
ever necessary  to  make  it  aflirmativdy  appear  thmt  the  appellate  court  has 
jurisdiction;  and  the  County  Court  can  not  exercise  jurisdiction  over  an  appeal 
from  Justice  Court  unless  informed  as  to  the  amount  of  the  judgment  below, 
which  it  can  only  learn  from  a  transcript  of  the  prooeedinga  properly  authen- 
ticated by  the  justice. 

S. — Same — ^Diligence. 

An  appellant  must  exercise  diligence  to  perfect  a  defective  record  within 
reasonable  time;  and  where  one  appealing  from  a  Justice  Court  judgment  had 
neglected  for  six  months,  two  terms  of  the  court  passing,  to  supply  the  defect 
of  want  of  a  properly  certified  transcript  from  the  Justice  Court,  the  appeal 
was  properly  dismissed. 

S. — Cases  Diteuiied. 

The  rulings  in  Patty  v.  Miller,  6  Texas  Civ.  App.,  308  and  Campbell  v. 
Bechsenschutz,  25  S.  W.,  971,  questioned. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  be- 
low before  Hon.  T.  J.  Lawhon. 

Luther  Nickels,  for  appellant. — ^The  jurisdiction  of  the  County 
Court  attached  by  reason  of  tlie  proper  appeal  bond  having  been  filed 
in  the  Justice  Court,  regardless  of  the  transmission  and  filing,  vel 
non,  of  the  transcript;  and  the  action  of  the  court,  therefore,  in  dis- 
missing the  appeal  for  lack  of  jurisdiction  upon  the  ground  that  there 
was  no  properly  certified  transcript  from  the  Justice  Court  on  file 
in  the  County  Court  was  error.  Batts*  Civil  Statutes  Annotated, 
arts.  1672,  1673;  Patty  v.  Miller,  6  Texas  Civ.  App.,  308;  Campbell 
V.  Bechsenschutz,  25  S.  W.,  971 ;  Shepard  v.  Duke,  28  S.  W.,  568. 

n,  S.  Smith  and  R,  L.  Penn,  for  appellees. — That  a  litigant  seek- 
ing to  cure  a  defect  in  the  record  on  appeal  should  act  promptly 
after  discovering  the  defect,  and  that,  if  he  does  not  do  so,  the  relief 
will  not  be  granted:  St.  Louis  &  S.  F.  Ry.  Co.  v.  Pettigrew,  97  S. 
W.,  338;  W.  TJ.  Tel.  Co.  y.  O'Keefe,  87  Texas,  428;  Boss  v.  Mc- 
Gowan,  58  Texas,  608-9. 

That  appellant,  after  discovering  the  defect  in  the  transcript  was 
entitled  to  only  a  reasonable  time  within  which  to  cure  the  defecti 
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andy  failing  in  this,  its  appeal  should  have  been  dismissed.     Coates 
V.  Bryan,  40  S.  W.,  748. 

KEY,  Associate  Justice. — ^This  is  an  appeal  from  a  judgment 
of  the  County  Court  dismissing  an  appeal  from  a  justice  of  the  peace 
court.  The  original  papers  and  an  unauthenticated  transcript  of  the 
proceedings  in  the  justice's  court  were  filed  in  the  County  Court  on 
November  22,  1907.  When  'the  case  was  reached  and  called  for  trial 
at  the  next  term  of  the  County  Court  it  was  discovered  that  the  tran- 
script from  the  justice's  court  was  not  certified  by  the  justice  of  the 
peace.  The  defendant  suggested  the  defect  and  made  application 
for  a  writ  of  certiorari  to  the  justice  of  the  peace,  requiring  him  to 
file  in  the  County  Court  a  properly  authenticated  transcript.  It  was 
then  agreed  that  the  ease  should  be  continued  for  the  term  in  order 
to  have  the  justice  of  the  peace  certify  to  the  correctness  of  the  tran- 
script, and  the  defendant  withdrew  its  application  for  a  writ  of  cer- 
tiorari. 

At  the  March  term,  1908,  the  case  was  continued  by  agreement  and 
was  called  for  trial  at  the  June  term  at  an  agreed  setting,  which  was 
June  16.  The  plaintiffs  then  presented  a  motion  to  dismiss  the  case, 
asserting  that  the  County  Court  had  no  jurisdiction,  because  there 
was  no  properly  certified  transcript  sent  up  by  the  justice  of  the 
peace.  The  court  sustained  the  motion  and  entered  a  judgment  dis- 
missing the  appeal.  When  the  motion  to  dismiss  was  presented,  the 
defendant  presented  an  application  for  a  writ  of  certiorari  to  the 
justice  of  the  peace,  requiring  him  to  send  up  a  proper  transcript, 
which  application  was  overruled. 

We  are  of  the  opinion  that  the  trial  court  made  the  proper  dis- 
position of  the  case.  The  appellate  jurisdiction  of  the  County  Court 
jfi  fixed  by  sec.  16  of  art.  5  of  the  Constitution,  as  follows:  "They 
shall  have  appellate  jurisdiction  in  cases  civil  and  criminal  of  which 
justice's  courts  have  original  jurisdiction,  but  of  such  civil  eases  only 
when  the  judgment  of  the  court  appealed  from  shall  exceed  twenty 
dollars,  exclusive  of  costs,  under  such  regulations  as  may  be  prescribed 
by  law.'* 

Before  any  court  can  be  required  to  exercise  its  functions  it  must 
be  made  to  appear  that  it  has  jurisdiction  of  the  subject  matter,  and 
the  burden  rests  upon  one  of  the  litigants  to  make  that  appear.  When 
it  is  sought  to  transfer  a  case  from  one  court  to  another  by  an  appeal, 
or  other  authorized  procedure,  the  burden  rests  upon  the  party  against 
whom  the  judgment  stands  in  the  lower  court,  and  who  is  seeking  to 
avoid  it  by  appeal  to  a  higher  court,  to  see  to  it  that  everytliing  is 
done  which  is  necessary  to  make  it  affirmatively  appear  that  the  higher 
court  has  jurisdiction  of  the  case.  In  the  case  at  bar,  in  the  absence 
of  a  properly  authenticated  transcript  from  the  justice's  court,  con- 
taining a  copy  of  the  judgment  of  that  court,  the  Cbunty  Court  was 
not  properly  informed  as  to  the  amount  of  the  judgment,  and  there- 
fore could  not  ascertain  whether  this  case  was  within  the  class  of 
which  that  court  had  appellate  jurisdiction.  The  source  of  such  in- 
formation prescribed  by  law  is  a  transcript  of  the  proceedings  had  in 
the  justice's  courts  and  the  burden  rested  upon  appellant  to  cause 
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(BBch  tranBcripi  to  be  filed.  It  was  not  only  required  to  perform  that 
duty,  but  it  was  required  to  exercise  proper  diligence  in  order  to 
prevent  unnecessary  delay.  (Coates  v.  Bryan^  40  S.  W.,  748;  Eosa 
V.  McGowen,  68  Texas,  608;  St.  Louis  &  S.  P.  By.  Co.  v.  Pettigrew, 
97  S.  W.,  338.) 

When  the  appeal  was  dismissed,  the  case  had  been  pending  in  the 
County  Court  for  over  six  months,  and  the  bill  of  exception  states 
that  the  defendant  admitted  that  it  bad  made  no  effort  to  have  the 
justice  of  the  peace  correct  the  transcript.  By  the  exercise  of  proper 
diligence  by  appellant  the  transcript  could  have  been  corrected,  and 
the  trial  could  have  proceeded  when  the  case  was  last  called,  and  the 
transcript  could  not  have  been  corrected  without  further  delay.  Un- 
der these  circumstances,  the  County  Court  pursued  the  proper  course 
when  it  overruled  the  application  for  a  writ  of  certiorari  and  dismissed 
the  appeal. 

We  have  examined  the  cases  of  Patty  v.  Miller,  24  S.  W.,  330  and 
Campbell  v.  Bechsenschutz,  25  S,  W.,  971,  decided  by  the  Fourth 
Court  of  Civil  Appeals.  The  cases  are  not  entirely  analogous,  although 
they  contain  expressions  tending  to  support  appellant's  contention  in 
this  case.  But  however  that  may  be,  and  while  we  entertain  great 
respect  for  that  learned  court,  its  decisions  are  not  binding  upon  us, 
and  the  cases  referred  to  will  not  be  followed  to  the  extent  insisted  on 
in  this  case. 

Judgment  afSrmed.  ( 

Affirmed. 


J.  N.  Bradshaw^  Quabdian,  v.  B.  Ltles. 

Decided  April  21,  1909. 

L^Eitatei  of  Xinon— Claims— Appeal— Pleading. 

One  who  has  filed  against  the  estate  of  a  minor  a  claim  approved  as 
required  by  art.  2704,  Revised  Statute,  and  obtained  the  approval  thereof  by 
the  guardian  and  filed  same  with  the  clerk  of  the  County  Court,  is  not  required 
on  the  hearing  for  allowance  of  such  claim  by  the  County  Judge  nor  upon  appeal 
from  his  order  to  the  District  Court  to  file  any  written  pleadings  setting  up 
his  cause  of  action  against  the  estate.  The  trial  in  the  District  Court  is  de  novo, 
upon  a  claim  presented  as  required  by  the  probate  laws,  which  prevail  as  a 
special  statutory  regulation  over  the  general  provisions  in  regard  to  pleading 
in  the  District  Court. 


2. — Same — ^Evldenoe— Verified  Aooonnt. 

On  appeal  to  the  District  Court  from  an  order  disallowing  in  part  a  claim 
against  an  estate,  plaintiff  may  read  in  evidence  his  original  claim  verified  in 
accordance  with  the  statute  and  approved  by  the  guardian. 

8. — Same— Pleading. 

Plaintiff,  asserting  a  claim  against  the  estate  of  a  minor,  having  been 
required  in  the  County  Court  to  file  a  written  statement  in  the  nature  of  a 
pleading  in  explanation  of  his  claim,  no  error  appeared  in  permitting  the  same  to 
be  read  to  the  court  and  jury  in  the  trial  in  tiie  District  Court  on  appeal  from 
the  County  Court  judgment  thereon. 

4. — Statement  of  Facts. 

In  the  absence  of  a  statement  of  facts  it  is  presumed^  if  evidence  objected  to 
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was  inadmissible,  that  the  judgment  was  supported  by  other  competent  evidence 
on  the  subject. 

Appeal  from  the  District  Court  of  Milam  Couniy.  Tried  below  be- 
fore Hon.  J.  C.  Scott. 

J.  K.  Freeman  and  W.  A.  Morrison,  for  appellant. 

Moore  dc  Moore,  for  appellee. 

EICE,  Associate  Justice. — This  is  an  appeal  from  the  judgment 
of  the  District  Court  of  Milam  County  establishing  a  claim  of  appellee 
against  appellant  as  guardian  of  the  estate  of  F.  H.  Hugen  for  the 
sum  of  $760. 

It  appears  from  the  record  that  on  the  23d  day  of  January,  1908, 
appellee  presented  his  claim  for  the  sum  of  $1500  for  approval  to 
the  guardian  of  said  estate,  which  claim  was  for  services  formerly 
rendered  by  him  as  attorney  to  the  ward,  and  on  'the  same  day  said 
guardian  approved  said  claim  for  the  full  amount  thereof.  Where- 
upon the  same  was  filed  with  the  clerk  of  the  County  Court  of  Milam 
County,  and  properly  docketed  upon  the  claim  docket  of  said  court. 
The  same  was  thereafter,  at  its  April  term,  1908,  acted  upon  by  the 
court  and  approved  and  allow^ed  for  the  sum  of  $500,  but  disapproved 
as  to  the  balance,  and  judgment  to  that  eifect  was  so  entered  in  the 
minutes  of  said  court,  to  which  ruling  of  the  court  appellee  excepted, 
gave  notice  of  appeal  to  the  District  Court  of  Milam  County  and  per- 
fected his  appeal  thereto  by  sending  up  a  transcript  containing  a  cer- 
tified copy  of  said  judgment. 

At  the  ensuing  term  of  the  District  Court,  to  wit,  on  the  21st  day 
of  May,  1908,  appellant  filed  an  answer  containing  a  general  demurrer 
and  general  denial.  His  demurrer  being  overruled,  there  was  a  jury 
trial  and  verdict  and  judgment  rendered  in  favor  of  appellee  for  the 
sum  of  $750,  with  six  percent  interest  thereon,  which  judgment  was 
ordered  certified  to  the  probate  court  of  Milam  County  for  observance 
and  enforcement  in  accordance  with  law,  from  which  judgment  this 
appeal  is  prosecuted. 

Appellant  by  his  first  assignment  of  error  challenges  the  action 
of  the  court  in  overruling  his  demurrer  for  the  reason  that  no  plead- 
ings were  filed  in  the  County  or  District  Court  upon  which  a  verdict 
could  be  sustained,  and  for  a  similar  reason  insists  that  the  court 
erred  in  not  granting  his  motion  for  a  new  trial. 

No  pleading  of  any  kind  was  filed  on  the  part  of  appellee,  either 
in  the  County  or  in  the  District  Court,  but  the  transcript  sent 
up  from  the  County  Court  to  the  District  Court  shows  that  the  ap- 
pellee filed  with  the  guardian  of  said  estate  his  account  for  the  sum 
of  $1500,  which  was  properly  autlienticated,  as  required  by  law,  and 
the  transcript  further  discloses  that  said  guardian  allowed  said  claim 
for  said  amount. 

It  is  provided  in  art.  2704,  Rev.  Stats.,  that  the  guardian  should  not 
allow  and  the  court  should  not  approve  any  claim  unless  same  be  ac- 
Vol.  LV  CiviI-25, 
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companied  by  an  aflSdavit  of  the  claimant  "that  the  claim  is  just, 
that  nothing  has  been  paid  or  delivered  towards  the  satisfaction  of 
said  claim,  except  what  is  mentioned  or  credited  (if  any) ;  that  there 
are  no  counterclaims  known  to  the  affiant  which  have  not  been  allowed, 
and  that  the  sum  claimed  is  justly  due/'  It  is  subsequently  provided 
by  the  statutes  that  when  the  claim,  so  properly  authenticated,  is 
presented  to  the  guardian  that  he  shall,  in  writing,  allow  or  reject 
the  same,  stating  the  amount  for  which  it  is  allowed.  After  a  claim 
is  thus  allowed  by  the  guardian,  it  must  be  filed  with  the  clerk  of 
the  court  in  which  the  guardianship  is  pending,  who  shall  enter  the 
same  upon  the  claim  docket,  and  at  each  regular  term  of  the  court, 
claims  which  have  been  allowed  and  entered  on  the  claim  docket,  shall 
be  examined  by  the  court  and  approved  or  disapproved  by  it.  The 
law  further  provides  that  any  person  may  contest  the  approval  of  any 
such  claim,  and  that  the  order  of  approval  or  disapproval  of  a  claim 
by  the  court  has  the  force  and  effect  of  a  judgment.  The  law  fur- 
ther provides  that  a  claimant,  or  any  person  interested  in  the  ward, 
who  may  be  dissatisfied  with  the  action  of  the  court  in  approving 
or  disapproving  a  claim,  may  appeal  therefrom  to  the  District  Cour^ 
as  in  case  of  any  other  judgment  rendered  by  said  court. 

So  it  appears  from  the  transcript  that  the  appellee  presented  his 
claim  to  the  guardian,  properly  verified,  as  required  by  law,  and  that 
the  same  was  by  him  approved  for  the  full  amount  thereof;  that 
thereafter  it,  having  been  duly  filed  and  placed  upon  the  probate 
docket,  was  disapproved  in  part  by  the  judge  of  the  County  Court, 
from  which  an  appeal  was  taken  by  the  claimant  to  the  District 
Court. 

By  art.  2789,  Eev.  Civ.  Stats.,  it  is  provided  that  any  person  who 
may  consider  himself  aggrieved  by  any  decision,  order  or  judgment 
of  the  court,  or  by  any  order  of  the  judge  thereof,  may  appeal  to 
the  District  Court,  as  matter  of  right,  without  bond;  and  art.  2790 
reads :  "That  an  appeal  is  taken  by  causing  an  entry  of  notice  thereof 
to  be  made  oa  the  record  during  the  term  at  which  such  decision, 
order  or  judgment  is  entered ;  or,  if  such  decision,  order  or  judgment 
be  in  vacation,  by  causing  the  entry  of  such  notice  to  be  made  before 
the  close  of  the  next  regular  term  of  the  court  thereafter.  And  by 
art.  2791,  it  is  provided  that  when  notice  of  appeal  has  been  given, 
a  certified  transcript  of  the  proceedings  shall  be  made  out  by  the  clerk 
and  transmitted  to  the  District  Court  of  the  county; — such  transcript 
shall  not  contain  anything  that  does  not  relate  to  the  decision,  order 
or  judgment  appealed  from.  And  by  art.  2798,  it  is  provided  that 
appeals  from  a  decision,  order  or  judgment  of  the  County  Court,  or 
county  judge,  to  the  District  Court  in  cases  of  guardianship,  shall  be 
tried  in  the  District  Court  de  novo,  and  the  judgment  of  the  Dis- 
trict Court  therein  shall  be  certified  to  the  County  Court  to  be  carried 
into  effect. 

The  statute  nowhere  requires  or  provides  for  any  pleading  on  the 
part  of  a  claimant  in  presenting  his  claim  for  approval,  either  to 
the  guardian  or  to  the  county  judge,  other  than  as  was  done  in  this 
instance.  The  law  expressly  gave  the  appellee  the  right  to  appeal 
from  the  judgment  of  the  County  Court  disallowing  his  claim  in  part, 
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which  was  done  by  him  in  accordance  with  the  provisions  of  the  statute, 
and  the  appeal  duly  perfected  to  the  District  Court, 

The  question  for  determination  then  is,  after  the  appeal  is  so  per- 
fected, whether  in  order  to  have  an  adjudication  thereon  in  the  Dis- 
trict Court,  the  party  appealing  thereto  from  the  County  Court  is 
required  to  £Qe  any  written  pleadings  in  the  District  Court  It  will 
be  recalled  that  the  law  provides  tiiat  on  such  appeals  the  trial  in 
the  District  Court  shall  be  de  novo.  By  this  we  understand  tljat  the 
trial  diall  be  anew  in  the  District  Court  as  though  it  was  being  re- 
tried in  the  County  Court,  and  while  the  parties,  if  they  so  desired, 
might  file  pleadings  presenting  other  issues,  perhaps,  ttian  those  tried 
in  the  County  Court,  still,  they  are  not  required  to  do  so.  The  stat- 
ute, as  we  have  seen,  nowhere  provides  for  any  pleading  with  refer- 
ence to  the  establishment  of  a  claim  in  the  County  Court  in  guardian- 
ship cases,  nor  does  it  so  provide  on  appeal  in  euch  cases,  but  simply 
directs  that  the  rrial  shall  proceed  de  nova  in  the  District  Court.  The 
County  Court,  as  well  as  the  District  Court,  is  a  court  of  record,  and, 
as  seems  to  be  clear  from  the  provisions  of  the  statute  above  recited, 
it  is  only  necessary  to  make  the  sitatutory  affidavit  in  order  to  prop- 
erly present  the  claim  to  the  guardian,  as  well  as  to  the  County  Court 
for  its  approval,  and  that  whatever  contests  may  be  made  in  the 
County  Court,  must  necessarily  be  made  upon  the  issues  so  raised 
by  said  affidavit.  This  being  true,  then  why  does  it  become  necessary, 
as  soon  as  the  appeal  is  perfected  to  the  District  Court,  to  require 
the  claimant  so  appealing  to  file  written  pleadings?  There  seems  to 
be  no  greater  reason  in  the  one  instance  than  in  the  other.  This  being 
a  special  proceeding,  we  think  must  be  held  to  be  governed  by  the 
provisions  of  the  guardianship  statute  alone.  It  is  contended  by  ap- 
pellant, however,  that  since  arts.  1181,  1182  and  1183  provide  that 
pleadings  in  all  civil  suits  in  the  District  and  County  Courts  shall  be 
by  petition  and  answer,  which  shall  be  in  writing,  that  therefore,  these 
general  provisions  should  control.  But  we  think  a  sufficient  reply  to 
this  contention  is  the  principle  so  often  announced  that  when  there 
is  a  confiict  between  a  general  statute  and  a  special  one  upon  the  same 
subject,  that  the  provisions  of  the  special  will  control.  See  Warren 
V.  Shuman,  5  Texas,  454;  Erwin  v.  Blanks,  60  Texas,  585;  Gulf,  C. 
ft  S.  P.  Ry.  Co.  V.  Kambolt,  67  Texas,  656;  Sedgwick  on  Con.  & 
Stat.  Law.,  242. 

Upon  the  presentation  by  the  claimant  of  his  claim  to  the  County 
Court  for  its  approval  in  guardianship  matters,  it  is  evident  that  ite 
judgment  of  approval  or  disapproval,  as  the  case  may  be,  rests  with- 
out any  pleading  for  its  support,  other  than  the  allegations  of  his 
verified  account;  and  we  see  no  reason  on  appeal,  where  the  trial  is 
to  be  Je  novo,  in  the  absence  of  any  statute  requiring  written  plead- 
ings, for  any  pleading  to  be  filed  in  said  court,  and  such,  we  think, 
was  the  evident  intention  of  the  Legislature.  When  the  intention 
of  the  Legislature  is  plain,  that  construction  shall  be  given  to  the 
act  which  will  effectuate  that  intention.  (Thompson  v.  Buckley,  1 
Texas,  33;  De  Leon  v.  Owen,  3  Texas,  153;  Runnels  v.  Belden,  51 
Texas,  50.)  Believing  that  no  further  pleading  was  required^  we 
QTerrule  these  assignments. 
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By  hie  third  assignment,  appellant  qnestions  the  correctness  of  the 
jndgment  of  the  court  in  allowing  the  appellee  to  read  in  evidence 
the  acconnt  sued  on.  We  do  not  think  there  was  any  error  on  the 
part  of  the  trial  court  in  permitting  appellee  to  read  in  evidence  to 
tiie  juiy  said  account.  Various  technical  reasons  are  urged  by  appel- 
lant in  support  of  his  contention  that  it  was  improper  to  allow  said 
claim  to  be  read,  none  of  which,  in  our  judgment,  are  well  taken. 
It  is  true  that  the  transcript  does  not  contain  a  certified  copy  of  this 
account  The  law  does  not  seem  to  contemplate  that  it  should,  but 
prescribes  that  the  transcript  shall  not  contain  anything  that  does 
not  relate  to  the  decision,  order  or  judgment  appealed  from.  The 
transcript  describes  the  account  with  particularity,  and  in  this  respect 
seems  to  be  sufficient.  But,  at  best,  the  objection  urged  could  only 
be  an  irr^ulariiy,  and  was  harmless. 

By  his  fourth  assignment  of  error  appellant  insists  that  the  court 
erred  in  permitting  the  appellee  to  read  to  the  jury  his  statement  as 
a  basis  of  his  claim,  which  statement  was  filed  in  the  County  Court. 
It  appears  from  the  record  that  at  the  request  of  the  county  judge 
appellee  filed  the  statement  referred  to,  which  was  in  writing  and  in 
explanation  of  his  claim  presented  for  the  consideration  of  the  court. 
This  statement  gives  a  detailed  account  of  the  services  rendered  by 
appellee,  which  formed  the  basis  of  the  claim.  It  is  in  the  nature 
of  a  pleading,  setting  forth  appellee's  cause  of  action*  We  can  not 
see  that  any  error  was  committed  in  permitting  the  same  to  be  read 
to  the  court  and  jury  trying  the  case.  There  is  no  statement  of  facts, 
and  we  must  presume,  in  the  absence  of  such  statement,  that  the  evi- 
dence, outside  of  anything  contained  in  this  written  statement,  was 
amply  sufficient  to  support  the  judgment,  for  which  reason  we  over- 
rule this  assignment. 

Believing  there  is  no  merit  in  the  remaining  assignments,  they  are 
overruled.  . 

Finding  no  error  in  the  proceedings  of  the  trial  court,  its  judg- 
ment is  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


MissouHi,  Kansas  &  Texas  Railway  Company  of  Texas  et  al.  v. 

S.  A.  Lawson. 

Decided  April  21,   1909. 

1. — Continuance — ^Materiality  of  Testimony. 

An  application  for  continuance  to  obtain  testimony  must  show  that  it  is 
material  to  the  applicant.  This  does  not  appear  from  a  statement  that  the 
testimony  will  bear  upon  a  certain  issue  in  the  case  without  indicating  that 
it  would  be  favorable  to  the  party. 

8. — Continnance— Diligence. 

A  delay  of  two  weeks  before  trial  without  effort  to  procure  the  taking  of 
depositions  after  the  interrogatories  were  crossed,  shows  lack  of  diligence. 

8.-^]iipment— Joint  and  Several  Liability— Findings  of  Conrt. 

A  finding  by  the  Court  holding  two  connecting  carriers  jointly  and  severally 
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liable  for  damages  in  transportation  of  livestock  was  harmless,  if  erroneous, 
where  the  judgment  was  only  against  each  severally  for  damages  incurred  on 
its  line. 

4. — Conneetlng  Carrier — Joint  Liability — ^Pleading — ^Evidence. 

In  a  domestic  shipment  over  connecting  lines  of  railway  the  carriers 
are  jointly  liable  in  an  undertaking  for  through  transportation;  an  answer 
setting  up  distinct  contracts  of  shipment  with  each  road  and  making  them 
exhibits  to  the  pleading  does  not  disprove  such  joint  liability  where  the  contracts 
were  not  offered  in  evidence;  they  were  not  brought  in  evidence  by  being  exhibited 
in  pleading. 

5. — Shipment — Cross-Assignment  of  Error — ^Briefs. 

An  appellee  who  was  entitled  to  a  joint  judgment  against  the  appellants  but 
has  not  objected  in  the  trial  court  nor  by  cross-assignment  of  error  to  separate 
judgments  against  each  for  the  liability  separately  incurred  by  him,  can  not 
have  such  judgment  corrected  merely  by  suggestion  made  in  his  brief. 

Appeal  from  the  County  Court  of  Hays  County.  Tried  below 
before  Hon.   Ed.  B.   Kone. 

D.  K.  Woodward,  Jr,  and  Fiset  £  McClendon,  for  appellants. — 
The  last  paragraph  of  the  court's  second  conclusion  of  law,  to  the 
effect  that  defendants  are  jointly  and  severally  liable  for  the  entire 
amount  of  damage^  is  contrary  to  the  law  and  the  evidence  and  not 
supported  by  the  evidence,  and  the  trial  court  committed  error  in 
said  finding.  Railway  Co.  v.  Shoat,  61  S.  W.  B.,  261;  Bailway  Co. 
V.  Mayes,  44  Texas  Civ.  App.,  31;  Bevised  Statutes  of  1895,  art. 
2318.  ' 

• 

Will.  0.  Barber,  for  appellee. 

TTSHEB,  Chief  Justice. — This  is  a  suit  by  Lawson  against  the 
Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas,  and  the  Texas 
&  New  Orleans  Bailway  Company,  to  recover  of  appellants  damages 
in  the  sum  of  $900  on  account  of  the  careless  and  negligent  handling 
and  delay  on  the  part  of  appellants  of  two  carloads  of  horses,  shipped 
by  appellee  from  New  Braunfels,  Texas,  to  Orange,  Texas.  The 
horses  were  transported  from  New  Braunfels  to  Houston  over  the 
Missouri,  Kansas  &  Texas  Bailway,  and  from  the  la/tter  place  to 
Orange  over  the  Texas  &  New   Orleans  railroad. 

The  case  was  tried  before  the  court  without  a  jury  and  judgment 
rendered  in  favor  of  the  plaintiff  against  the  "Katy^'  Company  for 
$750,  and  against  the  Texas  &  New  Orleans  Company  for  $150. 
There  is  in  the  record  conclusions  of  law  and  fact  found  by  the  trial 
court,  which  we  approve. 

Appellant's  first  assignment  of  error  complains  of  the  action  of 
the  trial  court  in  overruling  an  application  for  continuance.  Several 
objections  can  be  urged  to  this  application,  each  of  which  is  sufficient 
to  justify  the  ruling  of  the  trial  court.  It  appears  from  the  applica- 
tion that  the  witnesses  whose  depositions  were  desired  resided,  some 
in  Orange  County  and  some  in  Bastrop  County.  It  appears  that 
about  two  weeks  before  the  trial  interrogatories  were  propounded  to 
these  witnesses,  which  were  crossed  by  the  appellee,  but  it  does  not 
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appear  that  any  commission  was  issued  authorizing  the  officer  into 
whose  possession  the  interrogatories  were  delivered,  to  take  the  depo- 
sitions and  answers  of  the  witnesses.  While  it  appears  that  this  is 
a  first  application  for  continuance,  there  is  no  affirmative  statement 
that  the  testimony  desired  was  material;  but  it  does  undertake  to  state 
that  the  appellants  expected  to  prove  the  condition  of  the  horses 
upon  their  arrival  at  Orange  and  their  market  value  at  that  point 
and  the  manner  in  which  they  were  handled  by  the  railway  companies. 
There  is  no  statement  as  to  what  this  evidence  would  be.  There  is 
nothing  to  indicate  that  it  would  in  any  manner  be  favorable  to  the 
appellant.  So  far  as  can  be  ascertained  from  any  statement  contained 
in  the  application,  the  evidence  expected  to  be  proven  might  be  to  the 
advantage  of  the  plaintifiF.  Again,  we  are  inclined  to  the  opinion 
that,  under  the  circumstances,  the  appellants  have  failed  to  show 
diligence.  This  case  was  pending  some  time  before  the  interrogatories 
were  propounded,  and  there  is  no  statement  in  the  application  that 
the  facts  expected  to  be  proven  by  those  witnesses  were  known,  and 
that  the  appellants  were  not  aware  of  the  fact  that  they  would  testify 
thereto,  and  we  think  that  the  trial  court  properly  reached  the  con- 
clusion, in  view  of  this  fact,  that  waiting  two  weeks  before  trial  in 
making  an  effort  to  procure  this  evidence  was  a  lack  of  diligence  upon 
the  part  of  the  appellants.  They  do  not  undertake  to  state  any  reason 
why  the  notary  had  not  taken  the  deposition  of  these  witnesses,  and 
why  they  were  not  returned  into  court  prior  to  the  trial. 

Appellants'  second  and  third  assignments  complain  of  the  conclu- 
sion reached  by  the  trial  court  that  the  defendants  were  jointly  and 
severally  liable  for  the  entire  amount  of  damages.  We  do  not  con- 
strue the  judgment  of  the  trial  court  to  that  effect.  The  trial  court 
rendered  a  separate  judgment  against  each  of  the  defendants,  and  the 
judgment  did  not  undei^ke  to  hold  them  jointly  and  severally  liable. 
But  however,  upon  this  point,  in  view  of  the  evidence  and  an  appli- 
cation of  the  article  of  the  statute  that  permits  a  judgment  of  joint 
liability  against  connecting  carriers  in  a  domestic  shipment,  the  court 
could  well  have  found  a  joint  judgment  against  both  roads.  There 
is  evidence  which  would  justify  the  conclusion  that  this  was  a  contin- 
uous shipment  over  the  two  roads  from  New  Braunfels  to  Orange; 
and  while  it  is  true  that  the  appellant  has  appended  to  its  answer 
separate  and  distinct  contracts  of  shipment  entered  into  with  each 
road,  they  were  not  offered  in  evidence.  We  do  not  understand  the 
rule  to  be  that  because  a  written  document  is  an  exhibit  to  pleadings 
that  it  necessarily  should  be  considered  as  evidence  in  the  case;  but^ 
on  the  contrary,  in  order  to  make  the  exhibits  available  as  evidence 
they  should  be  introduced  for  that  purpose  on  the  trial. 

What  we  have  just  said  disposes  of  the  appellant's  first  assignment 
of  error  on  behalf  of  the  Texas  &  New  Orleans  Company. 

We  have  examined  the  facts  with  reference  to  the  point  presented 
in  the  latter  road's  second  and  third  assignments  of  error,  and  are 
of  the  opinion  that  the  evidence  is  sufficient  to  justify  the  judgment 
rendered  against  it. 

There  is  a  suggestion  in  appellee's  brief  that  he  is  entitled  to  have 
the  judgment  reformed  and  a  joint  judgment  rendered  against  both 
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companies  for  the  entire  amount  of  damages  found  by  the  trial  court. 
We  are  inclined  to  the  view  that  if  this  question  had  been  property 
raised  the  appellee's  request  should  be  granted;  but  so  far  as  any- 
thing to  the  contrary, appears  in  the  record,  the  appellee  was  content 
in  the  court  below  with  the  several  judgments  rendered  there.  There 
was  no  request  made  of  that  court  that  a  joint  judgment  be  rendered, 
nor  does  the  record  contain  any  objection  to  the  action  of  tliie  court 
in  that  respect,  nor  is  there  any  cross  assignment  of  error  raising 
this  point.  It  is  merely  raised  by  a  suggestion  in  appellee's  brief. 
We  find  no  error  in  the  record  and  the  judgment  is  aflBrmed. 

Affirmed. 


Van  a.  Webster  v.  Ashee  Eichaedsgn. 

Decided  April  21,  1909. 

1. — "FwotOT — ^Heglisrence. 

Where  a  factor  shipped  produce  to  a  market  at  which  the  sale  did  not 
realize  a  profit,  evidence  that  he  knew  at  the  time  of  shipment  that  it  would 
not  realize  a  profit  in  such  market,  and  that  at  such  time  there  was  a  market 
price  for  it  at  place  of  shipment  which  would  have  realized  a  profit,  was 
sufficient  to  support  a  finding  of  negligence. 

2. — Same— liability. 

If  the  factor  ships  produce  to  a  market  where  sale  is  made  without  profit 
and  it  is  not  shown  that  at  the  time  of  shipment  he  had  knowledge  that  no 

Erofits  would  be  realized,  a  finding  of  negligence  rendering  him  liable  can  not  be 
ased  on  a  mere  mistake  in  judgment  or  miscalculation. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

William  Aubrey,  for  appellant. — An  agent  who  acts  under  positive 
orders  must,  at.  his  peril,  pursue  them  literally.  It  is  not  less  evident 
that  a  factor  who  is  not  particularly  instructed,  but  in  whom  a  dis- 
cretion is  vested,  is  entitled  to  protection  so  long  as  he  acts  according 
to  the  best  of  his  judgment  and  is  innocent  of  fraud  and  gross  abuse 
of  the  confidence  placed  in  him.  If  a  loss  ensues  from  mistake  or 
error  of  judgment  where  there  is  not  lata  culpa  or  crassa  negligentia, 
his  principal,  and  not  he,  must  bear  it.  Were  it  otherwise,  no  prudent 
man  would  accept  a  trust  of  the  kind;  and  a  merchant,  however 
distant  from  the  scene  of  action,  would  be  obliged  at  a  great  hazard 
to  give  positive  directions,  instead  of  reposing  on  the  intelligence  of 
a  correspondent,  who  might  take  advantage  of  circumstances  which 
were  neither -contemplated  nor  foreseen  by  himself.  liotard  v.  Graves, 
3  Caines   (N.  Y.),  236. 

Where  the  faetor^s  power  is  general,  it  has  been  held  that  he  must 
exercise  a  sound  and  honest  judgment  in  those  matters  which  are  left 
to  his  discretion.  He  will  not  be  responsible  if  he  appear  to  have 
acted  to  the  best  of  his  abilities,  and  not  to  have  been  guilty  of  breach 
of  orders,  gross  negligence  or  fraud.  (Moore  v.  Mourgue,  Cowp., 
480;  Liotard  v.  Graves,  3  Cai.,  238;  1  John.  Cas.,  175;  Van  Allen 
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V.  Vanderpool,  6  Johns.,  72;  1  Camiyb.,  698;  1  Com.  on  Cont.,  236; 
I  Liv.,  342;  Leverick  v.  Meig6>  1  Cowan  (N.  Y.),  658.) 

Where  goods  are  sent  to  a  factor  for  sale  without  any  limitations 
or  instructions  as  to  the  terms  or  time  of  sale,  he  is  at  liberty  to  sell 
as  in  the  exercise  of  a  sound  discretion  he  shall  deem  proper  for  the 
interest  of  his  principal.    Marfield  v.  Goodhue,  3  N.  Y.,  72. 

C.  C.  Clamp  and  Seth  S.  Searcy,  for  appellee. 

JAMES,  Chief  Justice. — The  action  is  upon  a  contract  of  agency 
with  reference  to  the  handling  and  marketing  of  appellee's  onion 
crop  of  1905.  Webster  sued,  alleging  that  after  handling  and  dis< 
posing  of  the  crop  and  advances  made  by  him  there  was  due  him  a 
balance  of  $1910.26  for  which  he  asked  judgment.  Bichardson,  among 
other  things,  pleaded  a  cross  action  asking  for  damages. 

The  cause  was  tried  by  the  judge,  whose  conclusions  were  sub- 
stanially  as  follows:  After  setting  forth  the  contract  dated  March 
8th,  the  court  found,  **2d,  that  prior  to  May  11,  1905,  Bichardson 
delivered  to  plaintiff  at  Encinal,  Texas,  2745  crates  of  crystal  wax 
onions  in  best  condition  and  of  finest  quality;  3d,  that  said  2745 
crates  were  shipped  by  plaintiff  to  northern,  eastern  and  western 
markets  on  the  dates  between  May  5th  and  May  11th  inclusive,  as 
shown  on  the  account  attached  to  the  petition,  and  that  on  said  dates 
the  prevailing  market  price  for  such  onions  at  Encinal  and  CotuUa, 
Texas,  and  other  points,  was  from  $1.25  to  $1.60  per  crate  f.  o.  b. 
cars,  and  that  the  cost  of  placing  said  onions  f.  o.  b.  cars  was  46  cents 
per  crate;  4th,  that  after  May  11th,  1905,  plaintiff  shipped  3315 
crates  making  a  total  of  6060  crates  shipped  by  him  for  Bichardson 
under  such  contract;  5th,  that  plaintiff  made  the  advances  specified 
.in  said  account,  and  that  after  said  6060  crates  had  been  disposed  of 
and  the  proceeds  received,  the  advances  made  'by  plaintiff  exceeded  the 
proceeds  of  sales  by  $1910.25  as  shown  by  the  account;  6th,  that 
Bichardson  had  received  nothing  from  said  onions;  7th,  that  plaintiff 
was  negligent  in  the  handling  and  disposing  of  the  2745  crates;  8th, 
that  if  said  2745  crates  had  been  handled  and  disposed  of  in  a  reason- 
able and  prudent  manner,  plaintiff  would  have  realized  therefrom  at 
least  a  sufiicient  amount  net  to  Bichardson  to  cover  the  cost  of 
handling,  shipping  and  marketing  the  entire  lot  of  6060  crates;  and 
that  after  May  11,  1905,  the  market  for  onions  was  uncertain  and 
changeable;  that  in  handling  and  disposing  of  said  shipments  in 
excess  of  said  2745  crates  and  shipped  after  Miay  11th  plaintiff  was 
not  negligent.^' 

The  judgment  founded  on  the  above  conclusions  was  that  plaintiff 
was  not  entitled  to  recover  anything  on  the  account  sued  on,  and  that 
Bichardson  was  not  entitled  to  recover  anything  on  his  cross  action. 
Webster  appeals. 

The  matter  before  us  concerns  only  the  shipments  made  on  and 
prior  to  May  11th,  the  court  having  found  that  it  was  only  in  regard 
to  these  particular  shipments  that  plaintiff  was  negligent. 

Appellant's  third,  seventh,  ninth  and  twelfth  assignments  of  error 
are  Qverrnl^d.    The  answer  wa?  sufficient  and  it  w^  not  necessary  for 
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defendant  to  plead  his  evidence.  The  thirteenth  is  also  overruled. 
The  matter  to  which  the  special  exception  was  addressed  was  not  one 
of  failure  of  consideration. 

The  fourteenth  assignment  is  that  the  court  erred  in  its  third 
conclusion  of  fact  for  the  reason  that  there  was  no  allegation  and 
no  evidence  before  the  court  that  the  prevailing  market  price  for 
crystal  wax  onions  at  Encinal,  Texas,  during  the  period  from  May  5, 
1905,  to  May  11,  1905,  inclusive,  was  from  $1.26  to  $1.60  per  crate, 
f.  o.  b.  cars.  Appellant's  proposition  is  that  there  was  no  allegation 
nor  proof  of  such  market  value  at  Encinal.  As  we  have  concluded 
that  the  judgment  should  be  reversed  'by  force  of  the  next  assignment 
of  error,  this  assignment  will  not  be  dwelt  upon  further  than  to 
state  that  there  was  some  evidence  that  the  market  price  at  GotuUa 
was  as  found  by  the  court,  though  not  at  Encinal. 

The  fifteenth  assignmeirt  complains  of  the  seventh  conclusion  of 
fact,  for  this,  that  there  was  no  evidence  that  plaintiflE  was  negligent 
in  the  handling  and  disposal  of  the  2745  crates;  and  that  plaintiff 
did  not  handle  and  dispose  of  same  as  a  reasonable  and  prudent  man 
should  have  done;  the  evidence  on  the  contrary  showing  that  plaintiflE 
in  handling  and  disposing  of  said  onions  used  the  best  and  customary 
appliances,  skilled  and  experienced  employees  and  used  on  his  part 
capable  and  experienced  judgment  and  that  he  spared  neither  pains 
nor  expense  to  realize  for  defendant  the  full  value  of  said  onions. 
This  assignment  goes  to  the  foundation  of  the  judgment  allowing  the 
reconvention  to  d^eat  the  plaintiff's  demand.  If  there  was  no  evidence 
tending  to  show  that  plaintiff  was  negligent  with  reference  to  said 
2745  crates,  the  judgment  can  not  be  sustained. 

The  conclusions  do  not  specify  what  particular  act  or  failure  of 
plaintiff  constituted  the  negligence  found  by  the  court.  The  court 
evidently  did  not  find  that  the  mere  shipping  of  these  onions  to  out- 
side markets  was  negligence,  apart  from  the  circumstances  and  condi- 
tions prevailing  which  made  the  shipments  at  those  times  a  negligent 
act.  Tlie  contract  and  correspondence  clearly  permitted  and  con- 
templated shipments  to  outside  points.  The  shipments  after  tlie  11th 
were  likewise  to  foreign  markets  and  as  to  these,  though  losses  were 
shown,  the  court  found  there  had  been  no  negligence.  The  finding 
must,  therefore,  have  been  predicated  upon  something  else  than  that 
the  act  of  shipping  to  such  markets  of  itself  was  negligence.  There 
must  have  been  found  to  be  something  peculiar  in  the  shipments 
between  May  5th  and  11th  that  made  them  negligent.  Nor  would  it 
seem  that  the  court  considered  that  there  had  been  negligence  in  the 
manner  of  handling  the  onions  at  Encinal.  There  was  no  evidence 
that  they  had  been  improperly  handled  at  that  point,  though  there 
was  evidence  tending  to  show  that  plaintiff's  agents  handled  onions 
at  Cotulla  improperly,  but  the  onions  in  question  were  not  handled 
at  Cotulla. 

The  only  evidence  of  negligence  which  we  have  been  able  to  trace 
in  the  statement  before  us,  touching  the  shipments  between  May  5th 
and  11th  inclusive,  consists  in  the  following  testimony:  It  was  shown 
that  plaintiff  was  in  constant  and  intimate  touch  with  the  markets 
to  wlucb  h^  was  shipping.    He  stated;    "I  bad  wires  every  day  from 
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the  markets  throughout  the  United  States  where  I  expected  to  place 
these  onions.  I  made  the  most  strenuous  efforts  to  place  all  the 
onions  of  defendant  that  I  ever  made  in  my  life.  I  was  anxious  to 
place  this  crop  most  profitably  because  I  expected  to  get  something 
out  of  it.  I  was  in  the  business  primarily  for  profit.  The  main 
motive  was  to  get  these  people  a  good  price  for  the  stuff  besides  the 
commission  I  got.  I  wanted  to  do  the  best  I  could,  for  after  the 
first  five  care  had  moved,  I  realized  I  could  not  make  a  cent  out  of 
the  business,  I  incurred  the  heaviest  expense  after  I  realized  there 
was  no  chance  for  me  to  make  anything  out  of  the  commission 
business.'^  On  Hay  10,  1905,  plaintiff  wrote  Bichardson:  ^^t  looks 
as  if  there  was  going  to  be  something  of  a  glut  in  some  of  the  markets 
during  the  next  ten  days/'  The  last  of  the  five  cars  referred  to  by 
the  witness  was  shipped  on  the  tenth,  the  day  said  letter  was  written. 
That  day  plaintiff  shipped  out  the  sixth  car  and  the  next  day,  the 
eleventh,  he  shipped  out  the  other. 

It  would  thus  appear  from  plaintiff's  own  testimony  that  the  last 
two  cars  were  shipped  out  at  a  time  when  he  knew  they  would  not 
realize  a  profit  in  the  markets  to  which  he  was  sending  them.  This 
much  the  court  could  have  found  from  the  testimony,  and  this  fact 
in  connection  with  the  fact  that  the  court  specifically  found,  viz.: 
That  at  that  time  there  was  a  market  price  for  these  onions  at 
Cotulla  and  Encinal,  Texas,  which  would  have  realized  a  profit  from 
them,  would,  in  our  opinion,  support  a  finding  of  negligence  of 
plaintiff  in  shipping  them  out  of  the  State  for  sale.  Plaintiff's  con- 
nections with  Encinal  and  Cotulla  were  such  that  if  there  was  such 
a  market  at  either  place,  he  must  have  known  of  it>  or  at  least  the 
court  would  have  been  justified  in  so  finding. 

This  finding  of  negligence,  which  the  record  would  support,  affects 
only  the  last  two  cars  shipped  out.  There  is  nothing  in  the  evidence 
that  we  discover  which  would  warrant  a  finding  of  negligence  on 
the  part  of  plaintiff  with  reference  to  the  cars  previously  shipped. 
Those  previously  shipped  were  not  shown  to  have  been  shipped  with 
foreknowledge  of  their  realizing  no  profit,  and  for  mere  mistake  of 
judgment  or  miscalculation,  plaintiff  was  not  responsible.  (Drumm- 
Flato  Comm.  Co.  v.  Union  Meat  Co.,  33  Tex.  Civ.  App.,  587.) 

We  think  the  court  erred  in  the  finding  of  negligence  in  reference 
to  the  whole  of  the  shipments  from  May  fifth  to  May  eleventh  and, 
as  this  was  vital,  it  requires  a  reversal  of  the  judgment. 

Reversed   and   remanded. 


E.  C.  DoBSON  V.  T.  A.  Zimmerman. 

Decided  March  18,  April  22,  1909. 

1  .—Demurrer— Exceptions. 

Exceptions  to  the  rulings  of  the  court  on  demurrers  are  not  properly 
preserved  in  bills  of  exception,  and  where  so  taken  will  not  be  considered, 
especiaUy  when  such  bills  are  filed  more  than  20  days  after  the  adjournment  of 
court. 
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8. — ^Bills  of  Exceptions — Statement  of  Facts. 

Bills  of  exception  to  the  admission  of  testimony  can  be  preserved  in  the 
statement  of  facts;  but  in  such  case  it  is  necessary  that  the  statement  should 
be  filed  within  the  time  provided  by  law  for  the  filing  of  bills  of  exception. 

8. — ^Vendor  and  Purchaser — Contract  for  <}ood  Title. 

A  contract  by  the  vendor  of  land  to  convey  perfect  title  was  complied  with 
by  tender  of  a  deed  from  the  vendor,  where  he  had  good  title  in  fact,  and  nothing 
of  record  cast  a  cloud  thereon. 

4. — Same — Case  Stated. 

A  vendor  who  had  purchased  land  after  the  death  of  his  wife  and  with 
funds  received  from  his  father's  estate  was  under  no  obligation,  in  order  to 
comply  with  his  contract  to  convey  perfect  title  to  a  purchaser,  to  resort  to  the 
the  probate  or  other  court  for  a  judgment  determining  that  the  heirs  of  the  wife 
had  no  interest  in  such  land. 

ON   MOTION   FpB   BEHEABING. 

6. — ^Vendor  and  Porohater — ^Damages. 

The  proper  measure  of  damages  which  the  vendee  may  recover  for  breach 
of  a  contract  to  convey  or  make  title  to  land  is  the  amount  he  has  paid  as 
purchase  money.  It  is  only  in  cases  where  the  vendor  wilfully  or  fraudulently 
refuses  to  comply  with  his  contract  to  convey  that  the  vendee  can  recover  for 
the  loss  of  his  bargain  in  addition  to  what  he  may  have  paid  as  purchase  money ; 
and  where  conveyance  is  tendered,  the  vendee  can  not,  because  of  cloud  or 
apparent  imperfection  of  the  title,  refuse  to  accept  it  and  sue  for  the  loss  of 
the  bargain. 

6. — ^Agency — Stake  Holder. 

A  land  agent  who  in  negotiating  a  sale  acted  for  the  vendor  only,  but  under  , 
the  contract  for  sale  received  a  deposit  of  earnest  money  from  the  vendee,  which, 
upon  the  letter's  demand,  on  claim  that  the  title  was  imperfect,  he  refunded, 
could  not  be  held  in  so  doing  to  have  acted  solely  as  the  agent  of  the  vendor. 

Appeal  from  the  District  Court  of  Glasscock  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

A.  J.  Prichard,  for  appellant. — ^The  contract  between  the  parties  to 
this  suit  being  unambiguous,  oral  evidence  was  not  admissible  for  the 
purpose  of  explanation  of  nor  as  addition  thereto  and  could  not, 
under  any  circumstances,  be  admissible  without  some  pleading  by 
appellee,  averring  fraud,  accident  or  mistake,  in  matter  of  expressing 
the  mind  of  the  parties  or  in  matter  of  omission  of  part  of  the  real 
agreement.  Gonzales  College  v.  McHugh,  37  Texas,  347;  Burns  Bros. 
V.  Strong,  61  Texas,  655 ;  Self  v.  King,  28  Texas,  652 ;  Gulf  C.  &  S. 
F.  Ry.  Co.  V.  Jones,  82  Texas,  156. 

Appellee  having  placed  with  Gregg  Bros,  the  sum  of  $500,  which 
he  designated  as  earnest  money  to  close  the  sale  to  him  and  the 
contract  having  provided  that  this  be  forfeited  to  and  vest  in  appellant 
if  appellee  breached  the  contract  and  in  substance  fixing  said  sum  as 
the  liquidated  damages  to  appellant,  appellee  having  so  fixed  the 
amount  of  damages  can  not  now  claim  larger  damages  than  that  for 
which  he  became  bound.  Eakin  v.  Scott,  70  Texas,  442;  Hoskins, 
V.  Dougherty,  29  Texas  Civ.  App.,  318;  Pinkston  v.  Boyd,  43  Texas 
Civ.  App.,  568. 

The  contract  in  question  stipulating  that  title  to  the  l«ind  should 
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be  good,"  or  appellant  would  make  it  good,  and  appellant  having  ex- 
ecuted deed  in  favor  of  appellee  to  the  land  and  having  proffered  it 
to  appellee  after  appellant's  attorneys  had  passed  upon  it  and  pro- 
nounced it  good  and  sufficient  in  conformity  with  the  contract,  the 
burden  was  upon  appellee  to  establish  the  contention  made  by  him 
that  the  deed  so  proffered  to  him  would  not  vest  good  title,  and  that 
if  he  had  accepted  said  deed  so  proffered  it  would  not  have  vested  in 
him  good  title  to  the  land  in  question.  Jackson  v.  Martin,  41  S.  W., 
837. 

Appellee  having  taken  Gregg  Brothers  into  a  trust  relation  and 
for  his  oi»Ti  advantage  in  matter  of  procuring  said  stakeholders  to 
release  his  funds,  thereby  made  them  his  agents  to  the  extent  that 
he  is  bound  by  statements  they  made  to  appellant  in  regard  to  the 
terms  of  withdrawal;  and  said  agents  having  led  appellant  to  believe 
the  whole  transaction  was  concluded  and  so  believing  having  released 
Gregg  Bros,  from  liability,  appellee  is  bound  thereby  and  had  no 
rights  he  could  lawfully  and  equitably  urge  against  appellant  for  any 
breach  or  pretended  breach  of  contract.  2  Pomeroy's  Equitv,  sees. 
801,  802. 

Jeff.  D.  Ayres,  for  appellee. — A  written  instrument,  where  there 
is  any  doubt  whatever  of  its  meaning,  may  be  read  in  the  light  of 
the  surrounding  circumstances  relating  to  the  subject  matter,  and 
parol  evidence,  consistent  with  the  writing,  may  be  used  to  ascertain 
the  intention  of  the  parties.  Ginnuth  v.  Blankenship  &  Blake  Co., 
28  S.  W.,  828. 

Parol  evidence  is  admissible  to  prove  a  Tierbal  contract  collateral 
to  and  contemporaneous  with  a  written  contract,  though  it  refer  to 
the  same  subject  matter,  and  may  affect  the  rights  of  the  parties  under 
the  written  contract.  Preston  v.  Breedlove,  36  Texas,  96;  Nowlin  v. 
Frichott,  11  Texas  Civ.  x\pp.,  445. 

Appellee's  measure  of  damages  for  breach  of  the  contract  by  ap- 
pellant was  the  difference  between  the  contract  price  of  the  land,  and 
its  value  at  the  time  at  which  it  should,  under  its  terms,  have  been 
consummated.  Tynan  v.  Dulling,  25  S.  W.,  465;  2  Benjamin  on 
Sales,  1120. 

The  finding  of  the  court  that  the  contract  of  sale  was  not  com- 
plied with,  but  was  breached  by  the  defendant;  that  no  perfect  title 
was  offered  by  defendant  to  plaintiff  for  examination;  and  that  plain- 
tiff held  himself  ready  to  comply  with  his  contract,  is  supported  by 
the  evidence.  2  Benjamin  on  Sales,  sec.  1118;  Kilgore  v.  N.  W.  T. 
Bap.  Ed.  Assn.,  90  Texas,  148;  Simpkins  on  Contracts  and  Sales, 
p.  249. 

The  stipulation  in  the  contract  was,  the  title  to  the  property  is 
to  be  perfect,  or  to  be  made  perfect  within  the  time;  under  this 
Zimmerman  was  entitled  to  demand  a  perfect  and  marketable  title. 
Not  one  so  threatened  with  adverse  interests  or  claims  of  probable 
merit  as  to  render  it  imperfect  or  unmarketable,  and  this  perfect 
and  marketable  title  should  be  shown  by  an  abstract.  Hollifield  v. 
Landrum,  31  Texas  Civ.  App.,  187. 

Th^  court  having   found   in  favor   of  plaintiff  upon  the  material 
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issues,  such  finding  being  entitled  to  the  same  weight  as  the  verdict 
of  a  jury,  should  not  be  disturbed.  Stone  v.  Brown,  54  Texas,  335; 
DeBruhl  v.  Maas,  54  Texas,  473;  1  Green's  Dig.,  V.  701,  subd.  (d) 
sec.  1029,  1030,  and  authorities  cited. 

HODGES,  Associate  Justice. — ^This  suit  was  instituted  by  the 
appellee  against  the  appellant  in  the  District  Court  of  Glasscock 
County,  to  recover  damages  for  the  alleged  breach  of  a  contract  to 
convey  a  certain  tract  of  land.  The  case  was  tried  before  the  court 
without  a'  jury,  resulting  in  a  judgment  in  favor  of  the  appellee  for 
$960.00. 

Findings  of  Fact. — The  following  are  the  facts  as  shown  by  the 
evidence  introduced:  The  appellant,  Dobson,  owned  a  section  of 
school  land  situated  in  Glasscock  County  not  then  fully  paid  out, 
which  had  been  purchased  from  the  State.  In  October,  1906,  he  and 
the  appellee  entered  into  an  agreement  by  which  appellant  Dobson 
sold  to  the  appellee,  upon  terms  hereinafter  stated,  all  the  right  that 
he  had  in  the  section  of  land  mentioned.  The  written  contract  which 
evidences  the  terms  of  the  agreement  and  upon  which  this  suit  is 
based,  is  as  follows: 

"$500.00.  Garden  City,  Texas,   October  24th,   1906. 

Eeceived  of  T.  A.  Zimmerman  of  the  County  of  Jones,  State  of 
Texas,  the  sum  of  $500.00  earnest  money,  to  close  sale  to  himself,  of 
the  following  described  lot,  tract  or  parcel  of  land,  to  wit:  640  acres 
of  land,  all  of  Survey  No.  18,  Block  Xo.  34  Tsp.  3  South,  .situated 
in  the  County  of  Glasscock,  State  of  Texas,  from  E.  C.  Dobson,  of 
Glasscock  County,  Texas,  acting  by  and  through  his  duly  authorized 
agents,  Gregg  Brothers,  at  Garden  City,  Texas,  at  a  total  sale  price 
of  $4,800:00  bonus,  to  be  paid  as  follows,  to  wit :  The  sum  of  $2,500.00 
cash,  on  or  before  the  first  day  of  January,  1907,  when  possession 
is  to  be  given,  the  sum  herein  receipted  for  to  be  taken  as  a  credit 
on  said  first  payment  and  the  execution  and  delivery  by  the  said 
T.  A.  Zimmerman  to  the  said  R.  C.  Dobson,  of  six  certain  promis- 
sory vendor^s  lien  notes,  said  notes  are  to  be  of  even  date  with  the 
deed  transferring  the  property,  and  are  to  be  of  the  principal  sum 
of  $383.33  each,  and  due  and  payable  on  or  before  one,  two,  three, 
four,  five  and  six  years  from  date  xespectively  and  to  bear  interest 
from  date  at  the  rate  of  8  percent  per  annum  from  date  until  paid, 
payable  at  Garden  City,  Texas,  $2,500.00  is  to  be  paid  as  stated  above 
upon  the  delivery  of  a  proper  deed,  transferring  the  said  property  in 
accordance  with  the  agreement  herein.  It  is  further  understood  that 
the  title  to  said  property  is  to  be  perfect  or  to  be  made  perfect  within 
a  reasonable  time  from  the  date  hereof,  or  the  money  is  to  be  re- 
funded to  the  said  Zimmerman,  the  parties  hereto  are  allowed  until 
the  first  day  of  January,  1907,  to  consummate  the  details  of  this 
trade,  and  if  the  same  are  not  consummated  or  finished  bv  that  time 
the  earnest  money  is  to  be  refunded,  if  the  default  of  the  said  R.  C. 
Dobson,  whereupon  the  said  Zimmerman,  may  then  proceed  to  estab- 
Jish  his  rights  according  to  law,  but  if  the  default  be  that  of  the  said 
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Zimmerman,  then  the  amount  so  received  as  earnest  money  is  to  be 
forfeited  and  at  once  to  become  the  property  of  the  said  R.  C.  Dobson, 
and  his  agents,  6f6gg  Brothers,  are  authorized  to  turn  the  same  over 
to  him  less  their  commission  and  expenses  incurred  in  the  matter, 
and  upon  the  said  forfeiture  being  declared  the  said  T.  A.  Zimmerman 
shall  thereupon  become  released  from  any  further  liability  by  reason 
of  this  contract. 

Witness  our  hands  this  24th  day  of  Oct.,  A.  D.,  1906. 

Gregg  Brothers,  By  Guion  Gregg. 

I  accept  the  terms  and  conditions  of  the  above  contract  and  agree  to 
abide  by  its  terms.  B.  C.  Dobson." 

It>  is  further  shown  that  Gregg  Brothers,  whose  names  appear  signed 
to  the  foregoing  instrument,  were  land  agents  and  were  instrumental 
in  bringing  the  parties  together  and  in  the  consummation  of  the  deal 
above  referred  to.  At  or  about  the  time  this  written  contract  was  executed 
the  appellee  deposited  with  Gregg  Brothers  the  $500.00  mentioned, 
and  Dobson,  the  appellant,  also  executed,  acknowledged  and  delivered  to 
Gregg  Brothers  for  the  appellee  a  deed  of  general  warranty  conveying  to 
the  latter  the  land  in  controversy  and  described  in  the  contract,  in 
accordance  with  the  terms  of  the  agreement.  While  the  evidence  does 
not  show  that  the  deed  was  actually  tendered  to  Zimmerman,  it  is 
suflBcient  to  warrant  the  conclusion  that  the  latter  knew  of  its  exist- 
ence and  that  Gregg  Brothers  held  it  for  him  and  that  he  could  get 
it  by  paying  the  purchase-money  and  executing  the  notes  in  accordance 
with  the  terms  stipulated.  Zimmerman,  however,  was  unwilling  to 
accept  this  deed  as  a  perfect  title,  claiming  that  it  was  necessary 
for  Dobson  to  get  some  sort  of  an  order  from  the  probate  court 
authorizing  him  to  make  the  sale  of  the  land  in  controversy.  At 
the  time  of  the  transaction  mentioned  Dobson's  wife  was  dead  and 
had  left  some  minor  children  surviving  her.  The  uncontradicted  evi- 
dence is  that  neither  Dobson's  deceased  wife  nor  his  children  ever  had 
any  interest  in  this  tract  of  land  or  the  funds  with  which  it  was  pur- 
chased. He  bought  the  land  after  the  death  of  his  wife,  and  with 
funds  received  by  him  from  his  deceased  father's  estate.  These 
funds  were  never  in  any  way  mingled  with  any  community  funds  be- 
longing to  Dobson  and  his  deceased  wife,  either  before  or  after  her 
death.  Dobson  testifies  that  he  acquainted  Zimmerman  with  those 
facts  at  the  time  the  contract  of  sale  was  entered  into.  Zimmerman 
admits  as  much,  but  says  that  he  did  not  believe  Dobson's  statements, 
and  that  was  the  reason  why  he  insisted  upon  the  latter's  obtaining 
an  order  from  the  probate  court.  On  several  occasions  after  the 
execution  of  this  written  agreement,  and  prior  to  the  first  of  January, 
1907,  Zimmerman  demanded  of  Dobson  to  know  what  he  intended  to 
do  with  reference  to  perfecting  his  title.  In  reply  Dobson  told  him 
that  he  did  not  intend  to  do  anything  more  than  he  had  done, 
evidently  referring  to  the  execution  and  delivery  of  the  deed  for 
Zimmerman  to  Gregg  Brothers.  This  not  being  satisfactory  to  Zim- 
merman, on  or  about  the  twentieth  of  January,  1907,  he  called  upon 
Gregg  Brothers  and  withdrew  the  deposit  of  $500.00  which  he  had 
previously  made  with  them  in   compliance  with   the  terms   of  the 
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written  contract,  stating  that  he  needed  the  money  for  nse  in  his 
business.  He  at  the  same  time  delivered  to  Gregg  Brothers  a  receipt 
showing  that  he  had  withdrawn  the  deposit,  and  in  which  he  also 
contracted  to  indemnify  Gregg  Brothers  against  any  damage  they 
might  sustain  by  reason  of  liability  to  Dobson  for  surrendering  the 
amount  of  the  deposit.  After  Zimmerman  had  withdrawn  this  deposit, 
and  upon  ascertaining  that  fact,  Dobson  also  withdrew  from  Gregg 
Brothers  the  deed  to  Zimmerman  which  he  had  deposited  with  them. 
Zimmerman  never  at  any  time  tendered  to  Dobson  the  balance  of  the 
purchase-money  or  any  of  the  notes  provided  for  by  the  terms  of  the 
contract,  nor  did  he  ever  demand  of  Dobson  the  deed  of  convevance 
which  had  been  deposited  with  Gregg  Brothers.  Zimmerman,  how- 
ever, expressed  a  willingness  to  pay  the  remainder  of  the  purchase- 
money  and  perform  the  balance  of  the  terms  of  his  contract,  if  Dobson 
would  get  an  order  from  the  probate  court  authorizing  him  to  sell 
the  land.  After  the  withdrawal  of  the  deposit  by  Zimmerman  and 
the  deed  by  Dobson,  it  is  claimed  that  the  latter  sold  the  land  to 
other  parties.  It  is  also  shown  by  the  evidence  that  the  land  in^con- 
troversy  advanced  in  price  between  the  making  of  the  contract  of 
sale  and  the  first  of  January  following.  The  difference  caused  by 
that  advance  between  the  market  value  of  the  land  at  the  time  the 
contract  was  breached  and  the  price  Zimmerman  was  to  pay,  is  made 
the  basis  of  the  damages  claimed  in  this  case. 

ConcltLsions  of  Law. — The  first,  second,  third  and  fourth  assign- 
ments of  error  complain  of  the  action  of  the  court  in  overruling  some 
special  exceptions  to  the  plaintiff's  original  petition,  the  action  of  the 
court  in  admitting  parol  testimony  to  explain  certain  portions  of  the 
written  contract,  and  of  the  findings  of  fact  made  by  the  court  in 
the  judgment  rendered.  Aside  from  bills  Nos.  1  and  2  the  record 
contains  no  evidence  of  any  ruling  of  the  court  on  the  special  excep- 
tions. This  method  of  reserving  exceptions  to  rulings  of  that  char- 
acter is  not  in  accord  with  the  rules  of  practice  adopted  in  this 
State.  Bule  53  for  district  and  county  courts;  Waco  Ice  &  R.  Co. 
v.  Wiggins,  32  S.  W.  58.  All  of  the  bills,  however,  were  filed  more 
than  twenty  days  after  the  adjournment  of  court,  and  for  that  reason, 
if  for  no  other,  can  not  be  here  considered. 

It  was  insisted  by  counsel  for  appellant  in  the  oral  argument  made 
in  this  case,  that  the  exception  to  the  admission  of  the  parol  testi- 
mony had  been  sufiiciently  reserved  in  the  statement  of  facts  to 
authorize  a  consideration  by  the  court  of  the  objection  made.  It  is 
true  that  an  exception  to  the  admission  of  testimony  can  be  reserved 
in  the  statement  of  facts  when  the  latter  has  been  agreed  to  by  the^ 
parties.  Kansas  City  S.  By.  Co.  v.  Bosebrook-Josey  Grain  Co.,  114 
8.  W.,  437,  recently  decided  by  this  court,  and  cases  there  cited.  But 
we  think  in  such  cases  it  is  essential,  to  authorize  the  exceptions  to 
be  considered,  that  the  statement  of  facts  should  be  filed  within  the 
time  provided  by  law  for  the  filing  of  bills  of  exception.  Morris  v. 
Rhine,  8  S.  W.,  317;  Willis  v.  Smith,  17  Texas  Civ.  App.,  643.  The 
Act  of  May  25,  1907,  permitting  statements  of  fact  to  be  filed  at 
any  time  within  thirty  days  after  the  adjournment  of  the  term  of  court, 
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did  Bot  include  bills  of  exception  within  its  provisions.  Acts  1907, 
p.  609.  The  latter  are  governed  by  the  provisions  of  the  Act  of  May 
fourteenth,  passed  at  the  same  session.  Acts  1907,  p.  446.  This  last 
named  Act  provides  that  the  court  may,  by  an  order  entered  to  that 
effect,  permit  the  filing  of  bills  of  exception  within  twenty  days  after 
the  adjournment  of  the  term.  The  file  mark  upon  the  statement  of  facts 
in  this  case  shows  that  it  was  not  filed  till  more  than  twenty  days  had 
elapsed  after  the  adjournment  of  the  court  for  that  term.  For  these 
reasons  the  objection  raised  by  that  assignment  can  not  be  considered. 

There  are  a  number  of  other  assignments  which  in  various  forms 
attack  the  judgment  rendered^  upon  the  ground  that  it  is  not  sup- 
ported by  the  evidence.  The  right  of  the  appellee  to  recover  in  this 
case  can  be  justified  only  by  a  finding  that  the  appellant  failed  or 
refused  to  make  and  deliver  a  deed  or  deeds  transferring  the  land 
in  accordance  with  the  terms  of  the  contract  of  sale.  Those  terms 
provided  that  *'the  title  to  said  property  is  to  be  perfect  or  to  be 
made  perfect  within  a  reasonable  time.''  It  will  be  conceded,  for  the 
purposes  of  this  case,  that  the  parties  contemplated  that  the  appellee 
was  to  have  a  title  perfect  in  all  respects,  and  free  from  all  clouds 
and  encumbrances  except  that  which  existed  in  favor  of  the  State 
for  the  unpaid  balance  of  the  purchase  money.  The  question  then  is, 
does  the  evidence  warrant  the  conclusion  that  the  appellant  has  failed 
to  comply  with  his  contract?  The  burden  of  showing  that  he  has  so 
failed  rested  upon  the  appellee.  29  Am.  &  Eng.  Ency.,  p.  620.  It  is 
not  contended  that  appellant  refused  to  make  a  deed  in  proper  form 
conveying  his  title  to  the  land.  The  evidence  shows  that  such  a  deed 
was  made  and  deposited  with  Gregg  Brothers  for  the  appellee,  and 
that  the  latter  knew  it  was  there  and  that  it  might  have  been  had 
for  the  asking  upon  a  compliance  with  the  terms  of  the  instrument. 
But  he  appears  to  rest  his  cause  of  action  upon  the  refusal  of  the 
appellant  to  do  more  than  this — ^to  get  an  order  from  the  probate 
court  authorizing  him  to  sell  the  land.  It  seems  that  the  appellee 
was  under  the  impression  that  the  minor  children  of  the  appellant 
owned  an  interest  in  the  land,  or  at  least  had  an  apparent  interest, 
and  that  it  was  necessary  for  Dobson  to  obtain  authority  from  the 
probate  court  to  make  a  sale  before  he  could  pass  a  perfect  title.  The 
court  permitted  him  to  testify  that  at  the  time  the  written  contract 
was  made  Dobson  agreed  that  he  would  go  into  the  probate  court 
and  make  him  a  perfect  title;  that  they  then  drew  up  and  executed 
the  written  contract  hereinbefore  set  out.  The  written  contract  does 
not  in  terms  require  this  to  be  done,  but  only  calls  for  a  perfect 
title.  The  evidence  is  uncontro verted  that  the  land  in  question  was 
purchased  by  Dobson  after  the  death  of  his  wife,  with  funds  received 
from  his  father's  estate;  that  these  were  in  no  way  mingled  with  the 
community  funds  of  himself  and  his  deceased  wife,  as  he  says,  for 
the  reason  they  had  no  community  funds.  The  testimony  also  shows 
that  Dobson  told  the  appellee  of  those  facts  at  the  time  the  contract 
was  entered  into.  Appellee  admits  as  much,  but  says  he  did  not 
believe  it.  So  far  as  the  record  before  us  discloses,  he  has  not  at- 
tempted to  contradict  any  of  the  statements  made  by  Dobson  as  to 
his  exclusive  ownership  of  the  land,  and  the  manner  in  which  he 
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claims  to  have  acquired  it;  and  those  facts,  therefore,  come  before 
us  as  imdisputed.  If  those  facts  be  true  it  logically  follows  that 
Dobson'ii  children  had  no  actual  or  apparent  interest  in  the  land,  and 
there  were  no  conditions  which  cast  even  a  cloud  upon  his  title. 
Without  setting  up  a  state  ,of  facts  diamietrically  opposed  to  what 
the  evidence  here  shows  to  have  been  the  rights  of  himself  and  children 
with  reference  to  the  land,  Dobson  could  not  have  stated  a  subject- 
matter  over  which  the  probate  court  could  exercise  jurisdiction. 
Neither  was  there  anything  which  a  court  of  equity  could  undertake 
to  relieve  against.  We  may  admit  that  the  parties,  acting  under  a 
mistaken  view  of  the  law  or  the  facts,  did  make  an  agreement  such 
as  is  testified  to  by  Zimmerman;  but  a  failure  to  complv  with  that 
agreement  can  not  be  made  the  basis  for  a  judgment  for  damages 
under  the  pleadings  in  this  case.  The  contract  sued  on  is  that  em- 
braced in  the  written  instrument,  and  does  not  require  Dobson  to  go 
into  the  probate  court  for  an  order,  or  for  any  purpose.  It  simply 
binds  him  to  make  a  perfect  title,  or  to  perfect  it  within  a  reasonable 
time.  If  the  title  he  did  make  and  the  one  appellee  refused  to  take 
was  perfect,  or  was  not  subject  to  the  objections  urged  by  the  appellee 
as  a  reason  for  refusing  it,  then  the  judgment  in  this  case  is  without 
evidence  to  support  it.  While  the  court  filed  no  separate  findings  of 
fact  and  conclusions  of  law,  he  makes  this  recitation  in  the  judgment: 

"The  court  is  of  the  opinion  that  the  contract  entered  into was 

not  complied  with  by  the  defendant,  but  was  breached,  and  no  per- 
fect title  was  presented  by  defendant  to  plaintiff  for  examination.^' 
Neither  the  written  contract  nor  any  parol  agreement  is  shown  by 
the  evidence  under  the  great  latitude  permitted  by  the  court  in  the 
introduction  of  tesftimony,  in  which  the  appellant  made  any  such  an 
undertaking  as  that  upon  which  the  court  based  his  judgment.  In 
fact,  the  appellee  himself  admits  that  the  appellant  did  not  agree  to 
furnish  him  an  abstract  for  inspection,  but  that  an  abstract  was  pre- 
pared to  which  he  might  have  had  access.  We  think  the  judgment  in 
this  case  is  without  any  support.  The  testimony  shows  that  the  title 
tendered  by  the  appellant  was  perfect,  or  at  least  absolutely  free  from 
any  of  the  objections  which  a  probate  court  would  have  authority  to 
remove;  and  further  shows  that  the  sole  excuse  urged  by  the  appellee 
for  withdrawing  his  deposit  of  a  part  of  the  purchase  money  was  with- 
out justification.  After  he  had  so  withdrawn  it  tlie  appellant  had 
the  right  to  assume  that  the  contract  was  abandoned  and  that  he 
could  thereafter  sell  the  land  to  other  parties  upon  such  terms  as  he 
saw  fit. 

The   judgment   is   reversed    and   here   rendered    in    favor    of    the 
appellant. 

Reversed  and  rendered. 

ON  MOTION  FOR  REHEARTNQ. 

As  stated  in  the  original  opinion  disposing  of  this  case,  this  is  a  suit 
to  recover  damages  for  an  alleged  breach  of  a  contract  to  convey  land. 
It  is  true  there  are  some  expressions  in  the  pleadings  of  the  plaintiff 
Vol.  LV  Civil— 26. 
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whicli  indicate  a  purpose  to  charge  the  failure  of  the  appellant^  Dobson, 
to  convey  by  a  particular  kind  of  title — ^that  is,  by  what  he  terms  a 
perfect  title — ^as  a  basis  of  the  claim  for  damages.  The  character  of 
the  damages  alleged  is  sufficient  to  determine  the  nature  of  the  suit.  It 
is  not  claimed  that  the  appellant's  title  was  defective,  or  that  he  offered 
to  or  did  convey  an  imperfect  title,  but  that  *Tie  failed  and  refused  to 
perfect  said  title  and  accept  said  cash  payment  and  said  promissory 
vendor's  lien  notes  and  make  proper  conveyance  of  said  land  to  plain- 
tiff.''  The  damage  which  he  seeks  to  recover  is  the  difference  between 
the  contract  price  of  the  land  and  its  market  value  on  the  1st  day  of 
January  thereafter,  the  date  when  it  is  charged  the  conveyance  should 
'  have  been  made.  Clearly,  the  appellee  is  suing  for  the  loss  of  a  bargain 
only,  and  not  for  damages  by  reason  of  being  compelled  to  accept  an 
imperfect  title,  or  one  defective,  or  for  the  failure  of  a  title  in  whole 
or  in  part.  There  is  in  the  petition  an  entire  absence  of  any  charge 
that  the  appellant  was  not  the  sole  owner  of  the  land,  and  that  he  for 
that  reason  was  unable  to  convey  a  title  perfect  in  all  respects. 

In  this  State  the  general  rule  is  that  the  proper  measure  of  the  dam- 
ages which  the  vendee  may  recover  for  a  breach  of  a  contract  to  convey 
or  make  title  to  land,  is  the  amount  he  has  paid  as  purchase  money. 
Boberts  &  Corley  v.  McFadden,  74  S.  W.,  105,  and  cases  there  cited. 
The  only  exceptions  which  appear  to  have  been  made  to  this  rule  are 
where  the  vendor  either  wilfully  or  fraudulently  fails  or  refuses  to  com- 
ply with  his  contract  to  convey.  In  these  last  named  instances  only 
can  the  vendee  recover  for  the  loss  of  his  bargain  in  addition  to  what 
he  m'ay  have  paid  as  purchase  money.  If  the  vendor  presents  or  tenders 
a  conveyance  or  title  which  is  merely  defective  by  reason  of  the  exislr 
ence  of  some  cloud  or  apparent  imperfection  the  vendee  has  no  right  to 
refuse  to  accept  it  and  sue  for  the  loss  of  the  bargain,  but  at  most  he 
would  only  be  entitled  to  have  a  rescission  of  the  contract  and  the  re- 
covery of  whatever  he  may  have  paid.  Boberts  &  Corley  v.  McFadden, 
supra.  Applying  those  principles  to  the  facts  here  involved,  we  have 
concluded  that  even  if  it  be  held  that  the  original  petition  states  a  cause 
of  action  for  the  damages  claimed  the  facts  do  not  warrant  a  judgment. 
If  at  the  time  the.  contract  offered  in  evidence  was  made  Dohson  had 
no  title,  and  for  that  reason  was  unable  to  make  a  good  conveyance, 
the  most  which  the  appellee  could  recover  would  be  the  amount  he  had 
deposited  as  earnest  money  with  Gregg  Brothers.  Hall  v.  York,  22 
Texas,  642;  Wheeler  v.  Styles,  28  Texas,  242.  This  is  the  prevailing, 
rule  unless  there  be  additional  circumstances  of  fraud  and  special  dam- 
ages resulting  to  the  vendee.  The  mere  fact  that  the  vendor  at  the  time 
of  binding  himself  to  convey  knew  that  he  had  no  title  is  not  such  fraud 
as  would  authorize  such  additional  recovery.  See  authorities  last  cited. 
There  was  no  occasion  for  the  appellee  in  this  instance  to  lose  his  bar- 
gain. The  evidence  shows  conclusively  that  he  might  have  acquired  the 
deed  conveying  all  of  the  title  which  Dobson  owned  either  at  the  time 
the  contract  of  conveyance  was  made,  or  at  the  time  it  was  sought  to 
be  enforced.  When  the  appellee  withdrew  his  money  which  he  had  de- 
posited in  the  hands  of  Gregg  Brothers  he  had  the  option  of  accepting 
the  warranty  deed  which  Dobson  had  deposited  with  Gregg  Brothers  for 
his  benefit.    He  elected  to  reject  the  deed  and  withdraw  the  purchase 
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money,  and  he  must  abide  the  consequences  of  his  own  choice.  It  is 
immaterial^  so  far  as  the  right  to  recover  the  damages  here  sought  is 
concerned,  what  the  parties  had  in  mind  when  they  contracted  with 
reference  to  making  a  perfect  title  to  the  land.  We  do  not  undertake 
to  say  that  under  proper  allegations  and  proof  the  appellee  could  not 
recover  damages  for  a  failure  on  the  part  of  the  appellant  to  do  what 
he  claims  in  his  testimony  the  latter  agreed  to  do.  But  that  question 
is  not  here  involved,  because  no  injuries  on  account  of  such  failure 
are  either  alleged  or  proven;  neither  is  it  alleged  or  shown  that 
Dobson's  deed  of  general'  warranty — ^that  which  he  had  placed  at  the 
disposal  of  the  appellee — ^was  not  in  itself  a  perfect  title.  A  perfect 
title  is  one  which  is  merchantable  or  marketable.  McCleary  v.  Chip- 
man,  32  Ind.  App.,  489,  68  N.  E.,  320 ;  Ross  v.  Smiley,  70  Pac,  766 ; 
Berge  v.  Bock,  34  Mo.,  69.  It  is  also  defined  as  one  which  is  good  and 
valid  beyond  a  reasonable  doubt.  Beynolds  v.  Borrel,  86  Cal.,  536,  25 
Pac,  67;  Sheeley  v.  Miles,  93  Cal.,  288,  28  Pac,  1047.  In  this  case 
the  evidence  fails  to  cast  even  a  shadow  upon  the  title  of  Dobson.  The 
testimony  of  the  appellee  himself  indicates  nothing  inconsistent  with 
what  Dobson  says  about  the  perfect  reliability  of  his  title. 

We  must  decline  the  request  of  the  appellee  to  find  as  a  fact  that 
Gregg  Brothers  were  at  the  time  they  were  holding  the  deed  and  the 
earnest  money  deposited  by  the  parties,  acting  as  the  exclusive  agents 
of  the  appellant,  Dobson.  The  Greggs  had  brought  the  parties  to- 
gether, and  were  undoubtedly  the  agents  of  Dobson  in  negotiating  the 
terms  of  the  sale  as  finally  agreed  on;  but  in  their  undertaking  to 
accept  and  hold  the  earnest  money  which  Zimmerman  agreed  to  de- 
posit, they  departed  from  their  exclusive  agency  for  Dobson  and  be- 
came trustees  charged  with  the  performance  of  certain  duties  due  to 
both  parties.  If  we  are  to  treat  Gregg- Brothers  as  the  sole  agents  of 
Dobson,  then  we  must  regard  the  deposit  of  the  money  by  the  appellee 
as  a  payment  direct  to  Dobson.  This  could  not  be,  for  the  reason 
that  it  was  specially  stipulated  that  in  the  event  Dobson  failed  to 
comply  with  his  contract  Gregg  Brothers  were  to  deliver  this  money 
back  to  him.  In  this  respect  they  were  unquestionably  charged  with 
a  trust  for  the  benefit  of  appellee,  and  which  Dobson  had  no  right 
to  control.  How,  then,  can  it  be  said  that  they  were  Dobson^s  agents 
and  yet  were  charged  with  the  performance  of  duties  over  which  Dob- 
son had  no  control?  While  acting  as  a  stakeholder  they  were  acting 
for  both  parties — for  one  as  much  as  for  the  other. 

The  motion  for  a  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  H.  J.  Hughey. 

Decided  April  22,   1909. 

1. — ^Telegraph — ^Damasres — ^Prefnmptlon. 

By  defendant's  negligent  failure  to  deliver  a  telegram,  plaintiff  was  prevented 
for  fifteen  hours  from  reaching  the  bedside  of  his  sick  wife,  who  was  in  articulo 
mortis  and  unconscious  when  he  arrived.    Held,  that  the  issue  of  damages  to 
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him  from  being  unable  to  see  her  while  conscious  was  properly  submitted,  though 
there  was  no  pleading  or  proof  that  she  was  conscious  during  the  time  he  was 
delayed.  Consciousness,  being  a  normal  condition,  is  to  be  presumed,  and  was 
not  rebutted  by  its  absence  immediately  before  death. 

S. — ]Presiimptio]L 

Presumptions  as  to  the  continuance  of  a  condition  shown,  operate  prospec- 
tively, but  not  retrospectively. 

Appeal  from  the  District  Court  of  Dallam  Ootmty.  Tried  below 
before  Hon.  J.  N.  Browning. 

John  TT.  Veale  and  N.  L,  Lindsley,  for  appellant. 

Reese  Taium,  for  appellee. 

HODGES,  Associate  Justice. — The  appellee  sned  the  appellant 
telegraph  company  for  damages  for  failure  to  deliver  a  telegram  inform- 
ing him  of  the  serious  illness  of  his  wife.  A  judgment  was  recovered 
for  the  sum  of  $1,400.00,  from  which  the  appellant  prosecutes  this 
appeal. 

The  evidence  shows  that  Hugbey,  the  appellee,  was  a  drummer  and 
lived  at  Dalhart,  Texas;  that  on  the  evening  of  April  15,  about  nine 
o^clock,  he  left  home  on  one  of  his  customary  trips;  that  at  that  time 
his  wife  was  in  good  health.  On  the  following  day,  the  16th,  a  short 
time  after  noon,  the  following  telegrams  were  delivered  to  and  accepted 
for  transmission  by  the  appellant's  agent  at  Dalhart:  '^Dalhart,  Tex., 
April  16,  1907.  To  Mr.  Hughey,  Texhoma,  Oklahoma:  Come  home 
on  No.  29;  very  sick.  (Signed)  Mrs.  Hughey.*'  Second  message: 
''Dalhart,  Tex.,  April  16,  1907.  To  Mr.  Hughey,  Guymion,  Oklahoma: 
Come  home  on  29.  Very  sick.  (Signed)  Mrs.  Hughey.*'  Those  tele- 
grams were  actually  written  and  delivered  to  the  agent  by  T.  L. 
Swearingen,  who  testified  that  he  did  so  in  response  to  a  request  over 
the  telephone  from  some  lady.  Swearingen  lived  in  Dalhart;  was 
in  business  there,  and  knew  both  the  appellee  and  his  wife.  The  ap- 
pellee testifies  that  after  leaving  home  Monday  evening  he  went  to 
Stratford,  where  he  spent  the  night.  He  left  there  the  next  day  at 
12 :25,  passed  through  Texhoma  but  did  not  stop,  «nd  arrived  at  Quy- 
mon  about  1  or  1 :30  p.  m.  The  telegram  addressed  to  him  at  Guymon 
was  received  at  that  place  by  the  agent  in  time  for  its  delivery  so  that 
the  appellee  might  have  left  for  home  over  train  No.  29  referred  to 
in  the  message,  and  had  he  done  this  he  could  have  reached  his  home 
at  6:30  the  same  evening.  The  telegrams  were  never  delivered,  and 
appellee  knew  nothing  of  his  wife's  illness  till  he  arrived  at  Dalhart 
the  next  morning  about  nine  o'clock.  His  wife  was  then  in  a  dying 
condition;  was  unconscious,  and  lived  only  about  thirty  minutes  after 
his  arrival.  The  testimony  was  sufiicient  to  authorize  the  jury  to  find 
that  the  failure  to  deliver  the  telegram  at  Guymon  was  due  to  negligence 
on  the  part  of  appellant's  agents  at  that  place,  and  is  also  sufficient 
to  show  that  but  for  such  negligence  appellee  could  and  would  have 
reached  the  bedside  of  his  wife  about  fifteen  hours  sooner  than  he 
did. 

Practically  the  only  question  involved  in  this  appeal  is,  Were  the 
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pleadings  and  evidence  sufficient  to  warrant  the  court  in  giving  the 
following  charge  to  the  jury:  "If  you  find  for  the  plaintiff,  you  will 
assess  the  damages  at  such  sum  of  money  as  you  believe  and  find 
will  reasonably  compensate  him  for  any  actual  damage  he  may  have 
sustained  on  account  of  the  grief  or  mental  anguish  of  being  deprived 
of  seeing  and  conversing  with  his  wife  before  she  became  unconscious, 
and  before  her  death.  And  in  such  event  the  form  of  your  verdict 
will  be  as  follows:     We,  the  jury,  find  for  plaintiflF,  and  assess  his 

damages  at dollars,'  etc."    It  is  contended  that  there  was  neither 

allegation  nor  proof  that  if  the  appellee  had  reached  the  bedside  of 
his  wife  earlier  than  he  did  he  would  have  found  her  in  a  conscious 
condition.  The  allegations  are,  substantially,  that  when  appellee  left 
home  on  the  night  of  the  15th  his  wife  was  in  good  health;  that  on 
the  next  day  she  became  suddenly  sick  and  caused  the  telegrams  to  be 
sent ;  that  had  they  been  delivered  within  a  reasonable  time  after  their 
reception  at  points  of  destination  appellee  could  and  would  have  arrived 
at  the  bedside  of  his  wife  more  than  fifteen  hours  before  he  did ;  that 
by  reason  of  the  negligence  charged  he  was  deprived  of  conversing  with 
her  during  her  last  illness.  There  were  also  other  elements  of  damage 
alleged,  not  necessary  here  to  mention.  The  only  exception  to  the 
petition  was  a  general  demurrer,  and  which,  we  think,  was  properly 
overruled  by  the  court.  The  only  testimony  upon  the  point  in  issue  is 
that  of  Swearingen  and  of  the  appellee.  Swearingen  stated  that  at  about 
one  or  two  o'clock  on  the  16th  he  was  called  over  the  telephone  by 
some  lady  and  requested  by  her  to  send  the  telegrams  above  set  out. 
He  asked  her  where  Hughey  could  be  found,  and  slie  told  him  at  either 
one  or  the  other  of  the  places  named  in  the  messages.  He  could  not 
say  that  he  recognized  the  voice  of  the  lady  doing  the  talking  as  that  of 
Mrs.  Hughey.  The  appellee  testified  that  when  he  arrived  at  the  depot 
in  Dalhart  on  his  return  at  nine  o'clock  on  the  morning  of  the  17th, 
he  then  for  the  first  time  learned  that  his  wife  was  very  sick.  He 
found  her  unconscious  and  in  a  dying  condition,  and  she  lived  only 
about  a  half-hour  after  he  reached  her. 

Xo  burden  rested  on  the  appellee  to  allege  or  prove  that  his  wife 
was  conscious  and  capable  of  conversing  with  him  had  he  arrived 
fifteen  hours  sooner.  Consciousness  is  the  natural  and  normal  state  of 
the  human  mind,  and  it  will  be  presumed  to  be  the  mental  status  of  all 
living  persons  until  shown  to  be  otherwise.  The  fact  that  Mrs.  Hughey 
was  sick,  or  even  very  sick,  without  stating  the  character  of  her  illness, 
does  not  of  itself  furnish  evidence  of  the  abnormal  condition  called 
unconsciousness.  It  is  true  that  consciousness  is  often  lost  in  severe 
cases  of  illness,  but  the  occurrence  is  not  so  common  that  proof  of 
illness  alone  will  afford  a  basis  for  the  presumption  of  unconsciousness. 
Normal  conditions  will  be  presumed  to  exist  in  every  instance,  till  the 
contrary  is  shown.  The  court  had  the  right  to  assume,  as  he  did,  that 
had  the  appellee  reached  the  bedside  of  his  wife  at  the  time  he  would 
have  done  so  had  the  message  been  punctually  delivered,  he  would  have 
found  her  conscious  and  capable  of  conversing  with  him  in  some  form, 
or  to  some  extent,  at  least.  The  fact  that  she  was  unconscious  and  in  a 
dying  condition  when  he  did  arrive  is  no  evidence  that  fifteen  hours 
before  that  time  she  was  in  the  same  condition.     Presumptions  which 
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arise  from  proof  of  a  given  status  or  situation  operate  prospectively 
and  not  retrospectively.  Windhans  v.  Bootz,  92  Cal.,  617;  Bradner  on 
Evidence,  p.  627.  Furthermore,  in  this  case  we  think  the  inference  is 
strongly  suggested  that  her  unconscious  condition  was  due  to  the  fact 
that  she  was  in  articulo  mortis  when  her  husband  arrived. 

The  same  questions  here  raised  are  presented  in  different  forms 
imder  other  assignments,  but  we  deem  it  unnecessary  to  further  discuss 
them. 

We  have  found  no  error  in  the  judgment,  and  it  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  et  al.  v.  W.  L.  Dean. 

Decided  April  22,  1909. 

1. — ^SUllBg  Stock — Crouing  Signals — Causal  Conneotlon. 

The  appellate  court  can  not,  over  a  finding  to  the  contrary  on  the  trial, 
determine  that  the  omission  of  statutory  signals  was  not  a  cause  of  the  train 
striking  an  animal  running  at^  large  and  killed  at  a  railway  crossing. 

9. — ^Injury  to  Stock — ^Defective  Track. 

A  railway  company  which  employed  one  to  construct  a  grade  crossing  at 
a  point  on  its  line  not  previously  fenced,  was  not  liable  for  injury  to  the 
horse  of  an  employee  of  such  contractor  by  catching  its  foot  on  a  projecting 
spike  at  the  point  where  the  crossing  was  under  construction,  especially  where 
the  defect  was  open  to  observation. 

Appeal  from  the  County  Court  of  Midland  Couty.  Tried  below 
before  Hon.  Chas.  Gibbs. 

Ed.  W.  Smith,  for  appellant. 

Caldwell  &  WhiiaJcer,  for  appellee. 

HODGES,  Associate  Justice. — ^In  this  case  the  appellee  recovered 
a  judgment  against  the  appellant  for  the  aggregate  sum  of  $400.00  for 
the  death  of  a  mule  and  an  injury  to  a  horse.  It  is  claimed  that  the 
mule  was  killed  by  being  negligently  struck  and  run  over  by  one  of  the 
appellant^s  trains.  The  sufficiency  of  the  evidence  to  support  the  finding 
of  negligence  is  challenged  by  the  different  assignments  of  error.  It 
is  shown  that  the  mule  escaped  from  a  lot  and  was  upon  a  crossing 
where  a  road  commonly  used  by  the  public  crossed  the  appellant^s 
track,  and  that  the  appellant's  agents  in  charge  of  the  train  failed 
to  blow  the  whistle  or  ring  the  bell  in  approaching  the  crossing,  in  the 
manner  required  by  law.  The  court  found  that  this  failure  caused  the 
collifiion  and  resulted  in  the  injury.  We  can  not,  as  a  matter  of  law, 
say  that  this  finding  is  not  correct.  Houston  &  T.  C.  By.  Co.  v.  Red 
Cross  Stock  Farm,  22  Texas  Civ.  App.,  114,  53  S.  W.  834;  St.  Louis 
S.  W.  By.  Co.  V.  Kilman,  39  Texas  Civ.  App.,  107,  86  S.  W.  1050. 
Appellee  sued  for  $250.00  as  the  value  of  the  mule. 

The  injury  to  the  horse  occurred  at  a  different  time  and  place.  It 
eeems  that  appellee's  father  had  been  employed  by  the  railway  company 
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to  make  a  grade  crossing  over  its  line  at  a  point  on  its  right  of  way 
■which  had  previously  been  fenced.  For  what  purpose  this  was  to  be 
made  is  not  shown.  It  is  shown  that  the  crossing  was  to  be  constructed 
by  filling  on  each  side  of  the  track  with  dirt^  for  which  scrapers  and 
teams  were  employed.  The  appellee's  team  was  being  used  by  his 
father  in  the  performance  of  the  work,  and  was  at  the  time  being 
driven  by  an  employe  hired  by  his  father.  When  the  first  scraperful 
of  dirt  was  being  moved,  and  in  driving  the  team  across  the  track, 
one  of  the  horses  got  his  shoe  hung  on  a  spike  standing  about  two 
inches  above  the  flange  of  the  rail.  The  spike  had  not  been  observed 
by  any  of  the  parties,  and  was  not  observable  when  standing  on  the 
ground  on  the  north  side  of  the  rail,  the  direction  from  which  the 
track  was  approached  by  this  team  on  that  occasion.  There  is  nothing 
to  indicate  but-  what  it  might  have  been  observed  by  even  a  casual 
inspection  by  one  going  upon  or  close  to  the  track.  The  horse  was 
injured  in  such  a  way  that  it  is  claimed  he  was  rendered  practically 
worthless;  and  appellee  alleged  his  value  to  be  the  simi  of  $150.00. 

We  do  not  think  the  evidence  showed  any  negligence  on  the  part  of 
the  railway  company  to  -support  a  judgment  for  the  last  named  amount. 
The  parties  employed  were  engaged  to  make  the  crossing  safe  and 
convenient  for  both  man  and  beast  who  might  have  occasion  to  use 
it,  and  it  could  not  be  expected  that  the  railway  company  would  by 
some  other  agency  do  a  part  of  that  work  in  advance.  Furthermore, 
this  object  which  caused  the  injury  was  necessarily  plainly  discernible 
by  any  one  who  would  undertake  to  make  even  a  casual  inspection  of 
the  place  wliere  the  work  was  to  be  done. 

The  judgment  of  the  County  Court  will  be  reformed,  and  judgment 
here  rendered  in  favor  of  the  appellee  against  the  appellant  for  $250.00 
only  as  the  value  of  the  animal  killed  at  the  crossing.  The  costs  of 
this  appeal  will  be  adjudged  against  the  appellee. 

Reformed  and  affirmed. 


St.  Louis  Southwestern  Bailway  Company  op  Texas  v.  A.  A. 

Jackson  &  Company. 

Decided  April  24,  1009. 

1. — ^Eailwayi — Conneetlng  Carriers — ^Agency — ^Damage  to  Through  Shipment— » 

Pretnmption. 

Where  a  carload  of  fruit  was  shipped  from  a  point  in  another  State  and 
consigned  to  plaintiff  at  Dallas,  Texas,  and  the  defendant  carrier  transported  it 
to  Dallas  and  there  delivered  the  car  to  a  terminal  railway  which  in  turn 
delivered  it  to  another  railway  company  to  be  shifted  by  the  latter  to  the  house 
track  of  plaintiff  on  its  line,  the  latter,  in  placing  the  car  on  the  unloading 
track,  was  not  a  connecting  carrier  within  the  meaning  of  the  statute,  but 
acted  as  agent  of  the  defendant  carrier,  and,  therefore  no  presumption  arose  that 
damage  to  the  fruit  occurred  while  its  car  was  in  its  possession. 

9. — Cases  Followed. 

Texas  k  Pacific  Ry.  Co.  t.  Scoggin,  40  Texas  Civ.  App.«  526;  Chicago,  R.  L 
ft  G.  Ry.  Co.  V.  Young,  107  S.  W.  127,  followed. 

8^^</anrien  of  Ooods — Perishable  Shipment — ^Negligence— Change  of  Weather« 
It  is  the  duty  of  a  carrier  transporting  perishable  shipments  to  use  reasonably 


408  Texas  Civil  Appbais  Bbpobts^  Vol«  56.  lAprU, 

*  diUgenee  to  protect  saeli  shipment  from  ehanges  in  the  weather,  provided  the 
shipper  has  exercised  the  precaution  to  use  a  car  hy  which  the  carrier  would 
be  enabled  to  regulate  the  temperature  of  the  car,  notwithstanding  the  shipper 
has  failed  to  give  the  carrier  instructions  resarding '  same,  and  failure  on  the 
part  of  the  carrier  to  do  so  will  render  it  liable  for  the  resulting  damages.  * 

Stated. 


Where  a  carload  of  fruit  was  shipped  from  a  point  in  New  York  to  a  point  ' 
in  Texas  in  the  month  of  March,  and  there  was  evidence  to  show  that  the  ear 
was  provided  with  means  for  refrigerating  and  airing  the  contents,  but  was 
not  iced  at  shipping  point,  the  temperature  being  10  d^rees  above  zero  there 
at  the  time;  that  when  the  defendant  carrier  received  the  ear  at  the  point  the 
shipment  entered  the  State  of  Texas,  the  temperature  was  75  degrees ;  that  when 
it  received  the  cars  its  employees  havinff  charge  knew  that  it  was  a  refrigerating 
car  but  made  no  inspection  to  see  whewer  it  needed  icing  or  ventilation  though 
facilities  for  icing  at  such  point  existed ;  and  that  the  f aimre  to  ice  and  ventilate 
caused  damage  to  the  shipment,  a  finding  of  actionable  neglisence  on  the  part 
of  the  carrier  was  authorized,  although  the  shipper  gave  no  instruction  to  ice. 
The  fact  that  it  was  the  custom  among  shippers  of  fruit  from  New  York  to 
Texas  during  the  seasons  when  the  weather  is  so  warm  that  it  becomes  necessary 
to  ice  before  shipment  to  cause  instruction  t»  be  placed  in  the  bill  of  lading  in 
reference  to  icing,  could  not  affect  the  question,  such  custom  not  applying  to 
shipments  where  the  car  is  not  iced  before  starting.  The  billing  put  the  carrier 
upon  notice  that  the  car  was  loaded  with  perishable  property,  and  it  was  its 
duty  to  exercise  ordinary  care  to  protect  it  from  injury. 

5. — Same— Damage  to  Goods — ^Presumption. 

When  the  goods  are  shipped  in  good  condition  and  are  delivered  by  the  last 
connecting  carrier  in  a  damaged  condition,  the  presumption  is  that  the  damage 
resulted  from  its  negligence. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below 
before  Hon.  W.  M.  Holland. 

Crane,  Oilbert  £  Crane,  for  appellant. — ^The  evidence  conclusively 
showed  that  this  car  of  apples  was  delivered  by  appellant  to  the  Texas 
&  Pacific  Railway  Company,  at  7:15  a.  m.,  and  that  the  said  Texas  & 
Pacific  Railway  Company  delivered  same  to  appellee  at  4  p.  m.  on  the 
same  day,  and  nowhere  did  appellee  overcome  the  legal  presumption 
that  the  damage  to  said  apples  did  not  occur  while  the  same  was  in 
the  possession  of  the  said  Texas  &  Pacific  Railway  Company,  the  deliver- 
ing carrier.  The  evidence  showed  conclusively,  that  the  Texas  &  Pacific 
Railway  Company,  the  delivering  carrier,  delivered  the  shipment  of 
apples  to  appellee  in  a  damaged  condition.  The  uncontradicted  testi- 
mony shows  that  appellant  delivered  said  carload  of  apples  promptly  to 
the  Texas  &  Pacific  Railway  Company  at  Dallas,  in  like  condition  as 
when  it  was  received  by  appellant.  Missouri  Pacific  Ry.  v.  Wichita 
Grocery  Co.,  65  Kan.  625 ;  40  Pac.  Rep.  899 ;  Texas  &  Pacific  Ry.  v. 
Adams,  78  Texas,  375;  McCam  v.  Railway,  84  Texas,  363;  St.  Louis 
S.  W.  Ry.  Co.  V.  Cohen,  55  S.  W.,  1124;  Railway  v.  Foltz,  3  Texas  Civ. 
App.,  644;  3  Hutchinson  on  Carriers,  3  ed.,  761. 

The  evidence  being  conclusive  that  the  damage  to  said  apples  was 
directly  and  proximately  due  to  the  failure  of  appellee  and  its  agents, 
Austin  and  Dye,  to  give  directions  to  the  carriers  handling  the  shipment 
to  re-ice  the  same  in  transit,  and  to  open  the  ventilators,  the  court 
should  have  found  a  verdict  in  favor  of  appellants.  It  appearing  affirm- 
atively, from  the  evidence,  that  appellant  was  in  no  wise  negligent  in 
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handling  said  shipment ;  the  court  should  have  found  against  appellee, 
and  in  favor  of  appellant.  The  evidence  showed  conclusively  that  no 
part  of  the  damage  occurred  on  appellant's  line  or  while  said  ship- 
ment was  in  its  possession.  The  Delaware,  14  Wall.,  579;  Lawrence  v. 
Mintum,  17  How.,  114;  GUlett  v.  M.,  K.  &  T.  Ry.,  68  S.  W.,  61; 
Texas  Central  By.  v.  Dorsey,  70  S.  W.,  575;  Chicago,  etc.,  By.  v. 
Beyman,  76  K  £.,  970;  2  Hutchinson  on  Carriers,  3d  ed.,  sec.  611. 

Leake  &  Henry,  for  appellee. — ^A  contract  of  carriage  undertaking  to 
transport  a  car  of  apples  from  Medina,  New  York,  to  Dallas,  Texas,  is 
fully  complied  with  and  satisfied  so  far  as  the  liability  of  the  common 
carrier  is  concerned  when  the  goods  reach  the  city  of  destination  and 
the  carrier  hauling  said  car  into  said  city  of  destination  has  notified 
the  consignee  of  the  arrival  of  said  goods. 

It  is  the  duty  of  the  common  carrier  when  goods  arrive  at  destination 
to  notify  the  consignee,  but  the  carrier  is  not  required  to  make  personal 
delivery  of  said  goods  by  taking  the  goods  to  consignee  wherever  he 
may' be  found  at  the  place  of  destination,  and  if  the  carrier  attempts 
to  shift  the  car  by  other  carriers  to  the  place  of  business  of  the  con- 
signee, then  said  carrier  makes  the  delivering  carrier  its  agent  and  not 
a  connecting  carrier  under  the  said  contract  of  affreightment.  Chicago, 
Bock  Island  &  Gulf  B.  Co.  v.  Young,  107  S.  W.  127;  Texas*  Pacific 
B.  Co.  V.  Scoggin,  40  Texas  Civ.  App.,  626 ;  Bev.  Stats.,  art.  324. 

BOOKHOTJT,  Associate  Justice. — This  is  a  suit  filed  by  appellee 
in  the  County  Court  of  Dallas  County  against  the  Texas  &  Pacific 
Bailway  Company,  the  St.  Louis  Southwestern  Bailway  Company,  and 
appellant,  the  St.  Louis  Southwestern  Bailway  Company  of  Texas,  for 
damages.  The  substantial  allegations  in  appellee's  petition  are  as 
follows :  On  March  5,  1904,  the  firm  of  Austin  &  Dye,  of  Medina,  New 
York,  shipped  to  appellee  at  Dallas,  Texas,  174  barrels  of  apples  in 
car  A  B  L  No.  6549,  which  car  was  a  refrigerator  car  properly  equipped 
for  the  preservation  of  the  apples  contained  in  said  shipment.  That 
said  car  of  apples  was  transported  by  the  defendant  St.  Louis  South- 
western Bailway  Company  from  Memphis,  Tennessee,  to  Texarkana, 
Texas,  and  there  delivered  ta  its  co-defendant,  Sl^.  Louis.  Southwestern 
Bailway  Company  of  Texas,  the  appellant  herein,  which  transported 
same  to  Dallas,  Texas,  at  which  last  named  point  it  delivered  said  car 
to  its  co-defendant,  the  Texas  &  Pacific  Bailway  Company,  who  delivered 
said  car  to  appellee  at  Dallas,  Texas,  on  March  17,  1904.  That  said 
apples  were  in  sound  condition  when  delivered  to  the  railway  company 
at  Medina,  New  York,  but  that  when  delivered  to  appellee  at  Dallas, 
Texas,  a  large  amount  of  same  were  rotten  and  of  no  value  whatever. 
That  the  rotten  condition  of  said  apples  and  the  damage  thus  caused  to 
same  was  due  to  the  negligence  of  said  defendants  in  failing  and  re- 
fusing to  ice  said  car  while  in  their  possession,  when  the  temperature 
of  the  atmosphere  was  high,  and  in  failing  and  refusing  to  properly 
adjust  the  ventilators ;  that  said  car  was  fully  equipped  with  ventilators 
and  with  ice  bunkers  designed  to  hold  ice  for  the  proper  preservation 
of  perishable  goods  contained  therein.  That  by  reason  of  said  negli- 
gence tlie  interior  of  said  car  became  heated  OQ  the  southern  part  of 


410  Tkxas  Civil  Appeals  Beports,  Vol.  55.  [-April, 

its  jowmejy  and  that  by  reason  of  said  ventilators  being  closed  said 
apples  received  no  fresh  air  and  were  caused  to  be  heated  and  spoiled. 
Appellee  claims  damages  in  the  sum  of  $282.52. 

The  appellant,  St.  Louis  Southwestern  Bailway  Company  of  Texas, 
answered  by  general  demurrer,  general  denial,  and  specially  answered 
that  this  suit  grew  out  of  a  shipment  of  a  carload  of  apples  from 
Medina,  New  York,  to  Dallas,  Texas,  and  was  an  interstate  shipment. 
That  it  originated  at  Medina  on  March  5,  1904,  under  a  through  bill  of 
lading  issued  by  the  New  York  Central  &  Hudson  River  Bailroad  from 
Medina,  New  York,  to  Dallas,  Texas,  pursuant  to  directions  of  appellee. 
That,  among  other  things,  said  bill  of  lading  provided  that  the  line 
of  railroad  only  shall  be  responsible  for  any  damages  to  said  shipment 
having  the  custody  and  care  of  the  goods  when  the  damage  occurred 
thereto.  That  the  shipment  consisted  wholly  of  a  carload  of  apples 
and  was  transported  in  the  same  car  in  which  they  were  loaded  at 
Medina,  New  York,  to  Dallas,  its  destination.  That  while  in  ap- 
pellant's custody  said  car  of  apples  was  handled  with  care  and  dis- 
patched with  promptness  and  expedition.  That  same  was  delivered 
to  appellant  after  eight  o'clock  p.  m.  on  March  16,  1904,  at  Texarkana, 
Texas,  and  was  forwarded  from  that  station  to  its  destination,  Dallas, 
Texas,  at  one  o'clock  a.  m.  March  17,  1904,  and  that  it  arrived  at 
Dallas,  at  7:40  p.  m.  on  Karch  17,  1904,  and  was  promptly  delivered 
to  appellee  in  like  condition  as  when  it  was  received  by  appellant. 
That  plaintiff  was  both  the  consignor  and  the  consignee  in  this  ship- 
ment, but  that  he  gave  no  directions  for  icing  the  car  either  at  the 
point  of  origin  or  while  in  transit,  nor  did  he  give  directions,  as  it 
was  his  duty  to  have  done,  concerning  the  opening  of  the  ventilators 
in  said  car  if  he  had  wanted  any  such  course  pursued  by  any  carrier 
having  the  custody  of  such  shipment.  Appellant  further  averred  that 
if  the  carriers  handling  said  shipment  between  the  point  of  origin 
and  destination  were  to  have  iced  or  re-iced  said  car  in  transit,  it 
was  the  duty  of  appellee,  and  the  custom  of  the  business  of  shippers 
of  apples  or  other  perishable  fruits,  to  have  noted  on  the  way  bill 
accompanying  such  shipment  his  directions  for  icing  and  re-icing  of 
said  car  in  transit,  of  all  of  which  plaintiff  was  advised  at  the 
time  of  making  this  shipment,  and  he  could  and  would  have  refused 
to  pay  the  charges  for  the  icing  or  re-icing  of  said  car  if  it  had  been 
done  without  his  direction  as  aforesaid.  That  there  was  no  request 
to  ice  or  re-ice  said  car  and  no  notice  of  appellee's  desire  that  it 
should  be  done,  if  he  did  so  desire  it  done,  on  the  way  bill  or  bill 
of  lading  under  which  this  appellant  received  and  transported  said 
car. 

When  said  cause  was  called  for  trial,  appellee  dismissed  as  to 
the  Texas  &  Pacific  Bailway  Company  and  the  St.  Louis  South- 
western Bailway  Company.  A  trial  was  had  before  the  court  with- 
out a  jury  and  resulted  in  a  judgment  against  appellant  in  favor  of 
appellee  in  the  sum  of  $202.50  with  interest  irom  the  nineteenth 
day  of  March,  1905,  at  the  rate  of  six  percent.  Appellant  perfected 
an  appeal  to  this  court. 

The  first  assignment  complains  that  the  court  erred  in  rendering 
judgment  against  it.    The  contention  is  made  that  the  evidence  con- 
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clusively  showed  that  this  car  of  apples  was  delivered  by  appellant 
to  the  Texas  &  Pacific  Railway  Company,  at  7:15  a.  m.,  and  that 
the  said  Texas  &  Pacific  Railway  Company  delivered  to  appellee 
at  4  p.  m.,  on  the  same  day,  and  nowhere  did  appellee  overcome 
the  legal  presumption  that  the  damage  to  said  apples  did  not  occur 
while  the  same  was  in  the  possession  of  the  said  Texas  &  Pacific 
Railway  Company,  the  delivering  carrier.  The  car  of  apples  in  con- 
troversy was  consigned  at  Medina,  New  York,  to  appellee  at  Dallas, 
Texas.  The  appellant  transported  said  car  from  Texarkana  to  Dallas, 
and  delivered  said  car  to  the  terminal  railway  company  at  Dallas, 
which  terminal  railway  company,  in  turn,  delivered  said  car  to  the 
Texas  &  Pacific  Railway  to  be  shifted  by  the  last  railway  company 
to  the  house  track  of  the  appellee  on  the  line  of  the  Texas  &  Pacific 
Railway  Company.  The  Texas  &  Pacific  Railway  Company  in  placing 
the  car  upon  the  unloading  track  was  not  a  connecting  carrier  within 
the  meaning  of  the  statute,  but  acted  as  the  agent  of  the  appellant. 
Chicago,  R.  I.  &  G.  R.  Co.  v.  Young,  107  S.  W.,  127;  Texas  &  P. 
Ry.  Co.  V.  Scoggin,  40  Texas  Civ.  App.,  526. 

Again,  it  is  contended  that  as  the  evidence  conclusively  shows 
that  the  damage  to  said  apples  was  directly  and  proximately  due  to 
the  failure  of  appellee  and  its  agents  to  give  directions  to  the  carriers 
handling  the  shipment,  to  re-ice  the  same  in  transit,  and  to  open 
the  ventilators,  the  court  should  have  rendered  judgment  in  favor  of 
appellant.  The  shipment  was  made  on  March  5,  1904,  from  Medina, 
New  York,  to  Dallas,  Texas.  It  was  made  in  a  refrigerator  car 
which  did  not  contain  any  ice.  At  the  time  it  was  cold  at  Medina, 
the  temperature  being  10  degrees  above  zero.  Appellee^s  agents 
superintending  the  shipment  did  "not  give  any  instructions  in  refer- 
ence to  icing  the  car  and  none  were  contained  in  the  freight  bill. 
The  failure  to  open  the  ventilators  of  the  car  and  to  ice  the  car 
after  the  climate  became  too  warm  to  safely  transport  them,  was  the 
cause  of  the  damage  to  the  apples.  The  question  arises,  is  it  the 
duty  of  a  carrier  transporting  perishable  shipments  to  use  reasonable 
diligence  to  protect  said  shipments  from  changes  in  the  weather, 
provided  the  shipper  has  exercised  the  precaution  to  use  a  car  by 
which  the  carrier  would  be  enabled  to  regulate  the  temperature  of 
the  car,  notwithstanding  the  shipper  has  failed  to  give  the  carrier 
instructions  regarding  same.  In  discussing  this  question,  Mr.  Hutch- 
inson in  his  third  edition  on  Carriers,  sec.  646,  uses  the  following 
language:  ^^In  short,  the  conclusion  to  be  drawn  from  all  the  cases 
upon  this  subject  is,  that  whenever  the  situation  or  condition  of  the 
goods,  from  accident  or  from  any  .cause,  becoines  such  as  to  require 
especial  care  or  attention,  the  carrier  must  put  himself  in  the  place 
of  their  owner,  and  do  for  them  all  that  might  reasonably  be  ex- 
pected of  a  prudent  and  careful  person;  and,  if  necessary,  it  would 
be  his  duty  to  incur  any  expense  in  their  preservation  which  their 
value  would  justify,  and  which  their  condition  might  make  neces- 
sary. His  contract  and  his  obligation  is  not  only  to  carry  the  goods, 
but  to  carry  them  safely;  and  when  they  become  exposed  to  the 
danger  of  deterioration  or  destruction  from  their  own  inherent  in- 
firmity or  from  any  cause  for  which  the  carrier  is  not  accountable, 
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the  law  makes  it  his  duty  to  employ  at  least  a  reasonable  degree  of 
skill  and  diligence  to  preserve  them,  and  if  he  fail  to  do  so,  it  will 
be  accounted  negligence,  and  he  will  be  liable  for  the  loss,  though 
the  actual  proximate  cause  of  it  may  be  one  for  which,  but  for  his 
negligence,  he  would  be  in  nowise  responsible/' 

The  case  of  Beard  v.  Illinois  Central  R.  B.,  decided  by  the 
Supreme  Court  of  Iowa,  7  L.  E.  A.,  280,  was  a  shipment  of  butter 
delivered  at  West  Union,  Iowa,  to  a  carrier  to  be  shipped  to  New 
Orleans,  Louisiana.  No  directions  were  given  to  the  carrier  by  the 
shipper  as  to  icing  or  re-icing  the  car  for  the  protection  of  the 
butter.  It  was  in  a  damaged  condition  when  delivered  to  the  con- 
signee at  New  Orleans.  In  discussing  the  liability  of  the  carrier 
under  such  circumstances  that  court  used  language  as  follows: 
"We  will  proceed  to  inquire  as  to  the  duty  of  defendant  upon  re- 
ceiving the  butter  in  a  car  from  the  Cairo  Short  Line  for  transporta- 
tion to  New  Orleans,  without  directions  or  instructions  as  to  the 
character  of  the  car  in  which  it  should  be  carried.  A  carrier's 
duty  is  not  limited  to  the  transportation  of  goods  delivered  for 
carriage.  He  must  exercise  such  diligence  as  is  required  by  law  to 
protect  the  goods  from  destruction  and  injury  resulting  frpm  con- 
ditions which,  in  the  exercise  of  due  care,  may  be  averted  or 
counteracted.  He  must  guard  the  goods  from  destruction  or  injury 
by  the  elements;  from  the  eflPects  of  delays;  indeed,  from  every  source 
of  injury  which  he  may  avert,  and*  which,  in  the  exercise  of  care 
and'  ordinary  intelligence,  may  be  known  or  anticipated.  Unknown 
causes  or  those  which  are  inherent  in  the  nature  of  goods  and  can 
not  be>  in  the  case  of  diligence,  averted,  will  not  render  the  carrier 
liable.  The  nature  of  the  goods  must  be  considered  in  determining 
the  carrier^s  duty.  Some  metals  may  be  transported  in  open  cars. 
Many  articles  of  commerce,  when  transported,  must  be  protected 
from  rain,  sunshine  and  heat,  and  must  have  cars  fitted  for  their 
safe  transportation.  Live  animals  must  have  food  and  water  when 
the  distance  of  transportation  demands  it.  Fruit,  and  some  other 
perishable  articles,  must  be  carried  with  expedition  and  protection 
from  frost.  So  the  carrier  must  attend  to  the  character  of  the 
goods  he  transports.  He  is  informed  thereof  by  inspection  of  the 
freight  bills,  or  other  papers  accompanying  the  shipment.  In  the 
case  before  us  the  marks  on  the  package  and  the  way-bill  disclosed 
that  the  subject  of  the  shipment  was  butter.  The  employes  of  de- 
fendant were  endowed  with  intelligence  which  taught  them  that  the 
season  was  summer,  when  warm  weather  prevailed;  that  butter  in 
common  cars  would  be  greatly  injured  by  the  ordinary  heat  of  the 
climate;  and  that  the  butter,  as  it  approached  its  destination,  would 
be  subject,  by  reason  of  the  change  of  latitude,  to  greatly  increased 
heat  from  the  weather.  All  these  things  are  familiarly  known  to 
all  men.  Surely,  the  law  will  presume  that  defendant's  employes  had 
full  knowledge  thereof.  The  law  required  the  defendant,  having  re- 
ceived the  perishable  cargo  involved  in  this  suit,  to  exercise  the  care 
and  diligence  necessary  to  protect  it;  and  if  improved  cars  for  the 
transportation  of  articles  of  commerce  liable  to  injury  from  heat 
were  in  use,  it  was  defendant's  duty  to  use  such  cars  in  carrying  the 
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butter."  The  learned  judge  delivering  the  opinion  cites  many  cases 
supporting  the  principles  therein  announced.  We  are  impressed  with 
the  reasoning  in  that  case  and  are  of  the  opinion  that  it  is  applicable 
to  the  facts  of  this  case.  It  is  true  that  it  was  the  custom  among 
shippers  of  fruit  from  New  York  to  Texas  during  the  seasons  when 
the  weather  is  so  warm  that  it  becomes  necessary  to  ice  the  cars 
before  shipping  the  same^  to  cause  instructions  to  be  placed  in  the 
bill  of  lading  in  reference  to  icing  the  car.  But  it  is  not  the  custom 
to  place  instructions  in  the  bill  of  lading  where  the  car  is  not  iced 
before  starting  on  its  journey.  The  car  in  which  the '  apples  were 
shipped  was  not  iced  when  it  started  on  its  journey,  and  the  weather 
at  Medina  was  cold,  the  temperature  being  10  degrees  above  zero. 
The  billing  by  the  railroad  put  the  agents  of  the  carrier  upon  notice 
that  the  car  w^as  loaded  with  perishable  property  and  it  was  the  duty 
of  tlie  carrier  to  use  ordinary  care  to  protect  it  from  injury.  There 
was  evidence  that  when  the  car  reached  Texarkana,  at  which  point 
appellant  received  it,  its  employe  having  charge  of  the  car  knew  that 
the  car  was  a  ventilated  car,  but  he  made  no  inspection  of  the  same 
to  see  whether  it  needed  ventilation  or  to  see  whether  or  not  the 
goods  were  hot  or  whether  the  car  needed  icing,  although  it  is  ad- 
mitted that  facilities  for  icing  the  car  existed  at  the  time  at  Tex- 
arkana. The  maximum  temperature  on  the  day  the  car  passed  through 
Texarkana  was  75  degrees. 

It  is  also  contended  that  the  damage  to  the  apples  was  not  due 
to  negligence  of  appellant  in  handling  same,  but  the  loss,  if  any, 
was  from  decay,  due  to  the  inherent  character  of  the  apples,  the  said 
fruit  being  what  is  commonly  known  as  cold  storage  apples,  which 
the  evidence  showed  spoil  rapidly.  The  evidence  shows  that  the 
apples  when  shipped  were  in  good  condition  and  were  properly  packed 
and  the  only  reason  for  their  failure  to  reach  Dallas  in  sound  condition 
was  the  failure  of  the  carrier  to  keep  the  car  ventilated  and  properly 
iced. 

It  is  contended  that  the  evidence  showed  conclusively,  that  no  part 
of  the  damage  occurred  on  appellant's  line  or  while  said  shipment 
was  in  its  possession.  The  evidence  does  not  show  that  no  part  of  the 
damage  occurred  on  appellant's  line.  The  appellant  was  the  last 
connecting  carrier  and  the  presumption  is  that  the  damage  resulted 
from  its  negligence.    The  judgment  is  affirmed. 

Affirmed, 


J.  C.  Webb  v.  J.  L.  Wiginton  &  Company. 

Decided  April  24,  1909. 

Iw — Sequettration — ^Exemplary  Damages. 

To  entitle  one  to  recover  exemplary  damages  for  the  wrongful  suing  out 
of  a  writ  of  sequestration  both  malice  and  the  want  of  probable  cause  must  exist. 

% — Same— Charge. 

An  instruction  that  in  order  to  find  that  the  writ  of  sequestration  was 
sued  out  maliciously  it  is  not  required  that  the  evidence  should  show  that  the 
plaintiff  had  actual  enmity  toward  the  defendant,  and  that  if  the  plaintiff  had 
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rented  the  property  to  the  defendant  for  a  term  and  not  by  the  month  and, 
knowing  that  he  had  rented  it  for  a  term,  sued  out  the  writ  of  sequestration, 
the  same  would  be  malicious,  was  upon  the  weight  of  evidence  in  that  it  told 
the  jury  that  certain  facts  would  constitute  malice,  and  was  misleading  in  that 
the  jury  had  the  right  to  conclude  that  the  existenge  of  malice  alone  would  be 
sufficient  to  warrant  a  recovery  of  exemplary  damages. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below 
before  Hon.  W.  C.  Wear. 

Collins  &  Cummings,  for  appellant. 
Morrow  &  Smithdeal,  for  appellees. 

BAINEY,  Chief  Justice. — Appellant  brought  this  suit  on  Sept- 
ember 18,  1907,  against  the  appellees  to  recover  the  possession  of  a 
store  building  which  it  was  claimed  had  been  rented  to  appellees 
who  held  possession  thereof,  they  claiming  their  lease  had  not  expired, 
though  in  fact  it  had  expired  September  1,  1907.  A  sequestration 
was  sued  out  by  appellant  on  the  ground,  in  effect,  that  he  feared 
they  would  make  use  of  their  possession  of  said  premises  to  convert 
the  fruits  and  revenues  produced  by  the  same  to  their  own  use. 

The  appellees  answered  by  general  denial,  and  specially  controvert- 
ing the  affidavit  for  sequestration  and  filed  a  plea  of  reconvention 
for  both  actual  and  examplary  damages  for  the  malicious  and  wrong- 
ful suing  out  of  the  sequestration.  A  trial  resulted  in  a  verdict  and 
judgment  for  both  actual  and  exemplary  damages,  from  which  this 
appeal  is  taken. 

We  will  only  discuss  one  of  the  assignments  of  error,  as  that  one 
only  presents  error,  which  is  as  follows:  "The  court  erred  in  giving 
special  charge  No.  1,  requested  by  the  defendant,  which  is  as  follows: 
'In  order  to  find  that  the  writ  of  sequestration  was  sued  out  mali- 
ciously, it  is  not  required  that  the  evidence  should  show  that  the 
plaintiff  had  actual  enmity  towards  the  defendants,  but  if  the  plaintiff 
had  rented  the  property  to  the  defendants  for  a  term  and  not  by  the 
month  and,  knowing  that  he  had  rented  it  for  a  term,  sued  out  the 
writ  of  sequestration  the  same  would  be  malicious.'" 

To  entitle  the  awarding  of  exemplary  damages  for  the  wrongful 
suing  out  of  a  writ  of  sequestration  both  malice  and  the  want  of 
probable  cause  must  exist.  (Culberson  v.  Cabeen,  29  Texas,  247; 
Lynch  v.  Bums,  79  S.  W.,  1084.) 

In  the  case  of  Culberson  v.  Cabeen,  supra,  where  the  question  of 
malice  and  probable  cause  are  discussed,  the  court  says :  "  *In  a  legal 
sense,'  says  Mr.  Greenleaf  in  his  work  on  Evidence,  vol.  2,  sec.  453, 
'any  unlawful  act  done  wilfully  and  purposely  to  the  injury  of  another 
is,  as  against  that  person,  malicious.'  It  need  not  imply  malignity, 
nor  even  corruption,  in  the  appropriate  sense  of  these  terms.  Any 
improper  motive  constitutes  malice  in  the  sense  it  is  here  used. 
Drake,  Attachment,  sec.  733.  The  question  of  malice  is  for  the 
jury,  to  be  determined  from  the  facts  and  circumstances  proved.  And 
so  the  question  of  probable  cause,  though  a  mixed  question  of  law  and 
fact,  may  ordinarily  and  properly  be  submitted  to  the  jury,  and  the 
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existence  of  probable  cause  may  be  implied  by  the  jury  from  such 
facts  and  circumstances  as  lead  to  the  inference  that  the  party  was 
actuated  by  an  honest  and  reasonable  conviction  of  the  justice  of  his 
suit,  or,  with  reference  to  this  case,  of  the  existence  of  the  facts  on 
which  he  based  his  application  for  the  attachment.  But,  in  order  to 
have  this  effect,  it  should  appear  that  such  facts  and  circumstances, 
or  so  much  of  them  as  was  sufficient  to  induce  the  belief,  were  com- 
municated or  known  to  the  party  before  he  commenced  his  pro- 
ceedings/' 

The  special  charge  requested  and  given,  under  the  circumstances, 
was  upon  the  weight  of  the  evidence,  that  is,  it  tells  the  jury  that 
certain  facts  would  constitute  malice,  but  malice  alone  is  not  suffi- 
cient upon  which  to  award  exemplary  damages  in  the  absence  of  the 
want  of  probable  cause.  It  takes  both  elements  to  warrant  the  find- 
ing of  exemplary  damages.  Whether  or  not  the  want  of  probable  cause 
existed  under  all  of  the  facts  and  circumstances  in  evidence  should 
have  been  submitted  to  the  jury  for  their  determination.  The  court's 
main  charge  told  the  jury  if  the  writ  was  sued  out  wilfully  and 
maliciously,  to  find  exemplary  damages  against  plaintiff.  Nothing 
was  said  therein  about  the  want  of  probable  cause  as  an  element 
necessary  for  such  finding.  The  special  charge  was  misleading  in  that 
they  had  the  right  to  conclude  the  existence  of  malice  alone  was 
sufficient  to  authorize  a  recovery  for  exemplary  damages.  This 
charge  was  error,  and  will  cause  a  reversal,  unless  the  amount  of  the 
judgment  for  exemplary  damages,  $215,  is  remitted  in  fifteen  days, 
in  which  case  it  will  be  affirmed,  and  it  is  so  ordered. 

Affirmed  on  remittitur. 


Begina  Menczeb  v.  B.  W.  Poaob  et  ux. 

Decided  April  24,  1009. 

1. — ^DedioatioB — ^Deed  not  Heoessary— EstoppeL 

To  constitute  a  dedication  so  as  to  estop  the  proprietor  and  his  privies  there 
need  not  be  a  formal  grant  b^  deed,  nor  is  it  necessary  that  use  by  public  should 
be  continued  for  so  long  a  time  as  to  raise  the  presumption  of  a  grant.  It  is 
sufficient  if  there  has  been  some  act  or  declaration  upon  the  part  of  the  owner 
of  the  fee  indicating  unequivocally  his  purpose  to  dedicate  and  the  public  has 
used  the  property  for  the  purpose  to  which  the  act  or  declaration  of  the  proprietor 
indicates  it  was  his  intuition  to  dedicate  it. 

2. — Same — Statute  of  Frauds. 

The  statute  of  frauds  has  no  application  to  the  doctrine  of  dedication. 

8. — ^Evidenoe — Streets  and  Alleyt^-Dedioation — ^Parol  XYldenee. 

As  tending  to  show  a  dedication  of  a  strip  of  land  for  an  alley,  an  Instru- 
ment in  writing  executed  and  delivered  by  the  owner  of  the  fee  acknowledging  the 
receipt  by  him  of  a  certain  sum  from  the  adjoining  owner  in  part  payment 
for  nye  feet  for  an  alley  between  certain  streets  and  reciting  a  balance  due, 
without  describing  the  strip,  was  admissible;  and  parol  testimony  was  also 
admissible  to  locate  the  strip  and  identify  it. 

4. — Streets  and  Alleys — ^Dedioation. 

Evidence  held  sufficient  to  show  conclusively  that  a  strip  of  land  had  been 
dedicated  to  the  public  for  use  as  an  alley. 
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Error  from  the  District  Court  of  Dallas  County,  Tried  below 
before  Hon.  ThoB.  F.  Nash. 

Wendel  Spence,  for  plaintiff  in  error. 
F.  D.  Cosby,  for  defendants  in  error. 

TALBOT,  Associate  Justiob. — ^Defendants  in  error,  R  W.  and 
S.  E.  Poage,  husband  and  wife,  instituted  this  suit  against  the 
plaintiff  in  error,  Mrs.  Begina  Menczer,  to  enjoin  her  from  fencing 
or  in  any  wise  obstructing  a  strip  of  land  five  feet  wide  by  fifty  feet 
in  length  across  the  northwest  end  of  lot  No.  7,  in  block  551  E  of 
Thomas  Addition  to  the  city  of  Dallas.  The  petition  alleged  that 
in  August  of  1901  one,  James  McNab,  was  the  owner  of  said  lot  7, 
block  551  E;  that  he,  on  that  date,  for  a  valuaible  consideration  paid 
by  plaintiff,  ^'granted  a  strip  of  land  five  feet  wide  by  fifty  feet  long 
across  the  N.  W.  end  of  said  lot  7,  block  E,  for  the  purpose  of  an 
alley;  that  thereafterward  McNab  enclosed  lot  No.  7  with  a  fence, 
leaving  out  for  the  use  of  plaintiff  and  the  public  generally  the  said 
strip  of  land  5  z  50  feet  across  the  N.  W.  end  of  said  lot;  that  there- 
after McNab  sold  the  tract  of  land  to  one  Wimmer,  and  in  the  deed 
expressly  recognizes  said  strip  5  x  50  feet  off  the  N.  W.  end  of  said 
lot  7  as  an  alley,  and  excepting  same  from  his  warranty;  that  there- 
after Wimmer  conveyed  the  property  to  Mrs.  Menczer;  that  she  is 
about  to  enclose  the  said  strip  5  x  50  feet  and  thereby  enclose  part 
of  said  alley  and  destroy  the  same  for  the  purpose  of  an  alley  and 
exclude  plaintiffs  and  the  public  from  the  use  thereof  for  the  purpose 
for  which  the  same  had  been  dedicated  and  used;  that  defendant 
had  obstructed  and  enclosed  a  part  of  said  alley  excluding  plaintiffs 
and  the  public  from  the  use  of  same.'*  They  prayed  for  a  writ  of 
injunction  restraining  defendant  from  fencing,  enclosing  or  otherwise 
obstructing  the  said  alley,  and  for  mandatory  injunction  requiring 
defendant  to  remove  the  obstruction  placed  by  her  in  said  alley. 

By  trial  amendment  the  plaintiffs  amplified  the  allegations  of  their 
original  pleading  and  alleged  that  the  alley  or  strip  of  land  5  x  50 
feet  off  the  N.  W.  end  of  lot  7,  block  E.,  mentioned  in  their  original 
petition  had  been  dedicated  to  the  use  of  plaintiffs  and  the  public 
since  August  30,  1901,  by  an  instrument  in  writing  executed  by 
McNab  for  the  sum  of  $10,  $2.50  of  which  was  then  paid,  and  $7.50 
thereafter;  that  after  the  granting  of  said  strip  of  land  by  the  former 
owner,  McNab,  to  plaintiffi3,  the  adjoining  lot  owners  on  either  side 
left  out  and  open  for  said  alley  the  balance  of  the  lands  needed  to 
make  the  alley  ten  feet  wide  up  to  and  across  plaintiffs'  lot,  and  that 
such  alley  has  from  then  until  now  been  used  by  plaintiffs  and  ad- 
joining lot  owners  for  alley  purposes,  and  has  been  open  as  an  alley 
for  the  general  public;  that  the  dedication  and  granting  for  alley 
purposes  has  been  accepted  by  the  city  of  Dallas  'Hby  said  city  having 
grading  work  done  in  said  alley.''  A  preliminary  mandatory  in- 
junction against  defendant  was  issued,  as  prayed  for  by  plaintiffs. 

The  defendant  below  (now  plaifitiff  in  error)  answered  plaintiffia' 
pleading  and,  after  general  and  special  demurrers  and  general  deniali 
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filed  special  answeir  as  follows:  That  she  is  the  owner  of  lot  7,  block 
E,  of  the  Thomas  Addition,  which  is  a  lot  of  land  fronting  fifty  feet 
on  Colby  Street  and  extending  thence  N.  W.  a  depth  of  one  hundred 
and  fifty  feet  by  actual  survey;  that  said  lot  by  these  dimensions 
was  conveyed  by  Miss  Mary  T.  Thomas,  one  of  the  heira  of  the 
Thomas  estate,  to  James  A.  McNab,  by  deed  dated  June  4,  1901,  and 
duly  recorded;  that  thereafterward  McNab  conveyed  the  lot  of  land 
by  the  same  description  and  calling  for  the  same  dimensions  to  J.  E. 
Wimmer;  that  by  said  deed  of  conveyance  the  entire  lot  7,  block  E, 
being  a  lot  50  x  150  feet,  in  size,  was  conveyed  to  said  Wimmer, 
but  that  the  deed  contains  this  recital:  "It  is  understood,  however, 
that  the  title  to  the  strip  of  land  5  x  50  feet  off  the  W.  or  N.  W. 
end  of  said  lot  is  not  covered  by  the  warranty  of  this  deed,  said  strip 
being  now  used  as  an  alley  and  same  is  only  quitclaimed  to  said 
Wimmer."  That  thereafter  in  May,  1906,  Wimmer  and  wife  conveyed 
the  same  lot  7  by  the  same  dimensions  of  50  x  150  feet  to  this  de- 
fendant. That  defendant  paid  for  said  property  in  cash  and  took 
title  to  sanie  and  every  part  thereof,  and  thus  became  the  owner  of 
and  entitled  to  said  lot  of  land  of  size  fifty  feet  front  on  Colby 
Street  by  one  hundred  and  fifty  feet  in  depth.  Defendant  specially 
denied  that  any  part  of  said  lot  was  ever  dedicated  to  the  public  as  an 
alley,  or  otherwise,  and  specially  denied  that  any  part  of  her  lot  was 
ever  granted  or  conveyed  to  plaintiffs,  or  either  of  them.  She 
averred  non-information  and  belief  that  when  McJfab  owned  lot  7  in 
block  E  that  he,  at  the  solicitation  of  the  plaintiff,  B.  W.  Poage, 
granted  to  him  a  license  to  use  a  strip  of  land  off  the  N.  W.  end 
of  said  lot  7,  five  feet  wide  by  fifty  feet  long  as  a  passage  way  from 
Bouth  Street  to  the  plaintiffs^  lot.  She  denied  that  the  license  so 
granted  to  Poage  was  binding  upon  her  as  a  subsequent  purchaser 
and  owner  of  lot  7,  block  E.  She  averred  that  according  to  the  map 
of  Thomas*  Addition  to  Dallas,  Texas,  duly  recorded  in  deed  records 
of  Dallas  County  and  as  the  lots  and  blocks  were  actually  laid 
off  upon  the  ground,  that  no  passage  way  whatever  was  left  by  those 
who  laid  out  the  addition  between  defendant's  lot  and  the  lot  im- 
mediately adjoining  her  lot  on  the  N.  W.  She  averred  that  she  pur- 
chased all  of  lot  7  of  block  E  in  good  faith  for  a  valuable  considera- 
tion, and  without  any  notice  whatever  that  McNab  had  made  any 
grant  to  plaintiffs  of  any  part  of  said  lot  such  as  was  binding  on 
subsequent  purchasers  of  said  lot  7.  A  jury  trial  on  June  13,  1907, 
resulted  in  a  verdict,  instructed  by  the  court,  as  follows:  "We,  the 
jur)%  find  for  the  plaintiffs  and  that  the  injunction  heretofore  issued 
be  perpetuated."  Judgment  was  entered  in  accordance  with  the  ver- 
dict and  defendant  brings  the  case  to  this  court  by  writ  of  error. 

The  material  facts  are  as  follows:  Block  551  E  of  the  Thomas 
Addition,  in  which  the  properties  of  the  plaintiffs  and  the  defendant 
are  located,  is  bounded  by  Colby  Street,  Bouth  Street,  Thomas 
Avenue  and  Peak  Avenue,  now  Fairmount  Avenue.  James  McNab 
was  the  owner  of  lot  7  in  said  block  in  August,  1901.  On  that  day 
he  executed  the  following  written  instrument  in  words  and  figures 
as  follows:  "Dallas,  Texas,  August  30,  1901.  Beceived  of  B.  W, 
Vol.  LV  Civil— 27. 
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Poage  $2.50  part  payment  for  5  feet  for  alley  between  Colby  Street 
and  Thomas  Avenue.  Amount  still  due  $7.50.  (Signed)  Jas.  A. 
MeXab.^  The  balance  of  the  purchase  money  was  thereafter  paid 
by  Poage. to  McXab.  When  McNab  improved  lot  No.  7,  above  men- 
tioned, he  left  for  the  alley  five  feet  by  fifty  feet  off  the  N.  W.  end 
of  the  same.  He  owned  the  property  about  two  years  after  he  im- 
proved it,  and  the  alley  was  left  open  all  during  that  time.  He  con- 
veyed the  said  lot  No.  7  to  J.  E.  Wimmer  on  Jidy  23,  1904,  with  this 
recitation  in  his  deed:  "It  is  understood,  however,  that  the  title  to 
the  strip  of  land,  five  feet  by  fifty  feet  off  the  W.  or  N.  W.  end  of  said 
lot,  is  not  covered  by  the  warranty  of  this  deed,  the  said  strip  being 
now  used  as  an  alley  and  the  same  is  only  quit-claimed  to  said 
Wimmer.*'  The  strip  of  land  five  feet  by  fifty  feet  across  the  W.  or 
N.  W.  end  of  said  lot  7  has  been  used  as  an  alley  since  1901  and  is 
still  used  as  such  alley.  The  alley  has  not  been  opened  up  through 
the  entire  block,  but  together  with  the  strip  in  controversy  and  dedi- 
cations made  by  adjoining  property  owners  on  either  side  for  said 
alley,  extends  a  distance  of  120  feet  from  Routh  Street  and  is  ten 
feet  wide.  Plaintiff  in  error,  Mrs.  Segina  Menczer,  bouglit  said  lot 
7  in  block  E  from  J.  E.  Wimmer  about  the  28th  day  of  May,  1906. 
The  passageway  or  alley  was  open  when  she  bought;  and  has  been, 
since  its  dedication  to  the  public  in  1901,  a  way  of  ingress  and  egress 
to  and  from  the  rear  of  the  houses  of  property  owners  adjacent 
thereto,  and  used  for  those  purposes  and  conveniences  to  which  an 
alley  is  usually  and  commonly  devoted  in  a  city.  The  alley  was 
graded  by  the  city  authorities  at  McNab's  request  when  he  owned 
the  lot.  J.  E.  Wimmer  and  wife  deeded  lot  No.  7  in  block  551  E. 
of  the  Thomas  Addition  to  the  plaintiff  in  error,  Mrs.  Menczer,  on 
May  28,  1906,  and  she  paid  therefor  the  sum  of  $1,900  cash.  When 
she  bought  the  lot  she  did  not  know  that  McNab  had  executed  and 
delivered  to  Poage  the  written  instrument  dated  August  30,  1901, 
acknowledging  the  receipt  of  $2.50  from  Poage  in  part  payment  of 
five  feet  for  alley  between  Colby  Street  and  Thomas  Avenue,  and 
stating  therein  a  balance  due  therefor  of  $7.50.  This  instrument 
was  not  placed  of  record  and  the  deed  from  Wimmer  and  wife  to 
Mrs.  Menczer  describes  the  lot  conveyed  to  her  as  "Lot  No.  7  in 
block  E  of  Thomas  Addition  to  the  city  of  Dallas,  said  lot  fronting 
fifty  feet  on  the  northwest  line  of  Colby  Street  and  extending  back 
between  parallel  lines  one  hundred  and  fifty  feet  more  or  less.'* 

We  shall  not  quote  and  discuss  in  detail  the  several  assignments 
of  error.  The  principal  propositions  contended  for  by  the  plaintiff 
in  error  are,  in  effect:  (1)  That  the  trial  court  erred  in  admitting 
in  evidence  the  written  instrument  executed  and  delivered  by  James 
A.  McNab  to  R.  W.  Poage,  dated  August  30,  1901,  acknowledging 
the  receipt  by  McNab  of  $2.50  from  Poage  in  part  payment  for  five 
feet  for  an  alley  between  Colby  Street  and  Thomas  Avenue,  and 
reciting  a  balance  due  therefor  of  $7.50,  because  said  instrument 
does  not  describe  any  particular  tract  or  parcel  of  land  and  is  in- 
sufficient in  and  of  itself  to  convey  any  right,  title  or  interest  to  the 
plaintiffs  or  either  of  them  in  respect  to  the  strip  of  land  in  contro- 
versy'or  to  affect  in  any  way  the  title  to  said  land;  that  it  requires 
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vords  of  grant  to  create  an  easement  or  permanent  interest  in  realty; 
that  said  instrument  is  wholly  insufficient  to  satisfy  the  requirement 
of  the  statute  of  this  State  which  declares  that  no  estate  of  inherit- 
,ance  or  free-hold  in  lands  shall  be  conveyed  unless  the  conveyance 
be  declared  by  an  instrument  in  writing,  subscribed  and  delivered  by 
the  party  disposing  of  the  same;  that  under  the  statute  of  frauds 
the  memorandum  of  the  sale  of  land  must  be  so  reasonably  definite 
and  certain  within  itself  or  by  other  writing  referred  to  that  the 
contract  can  be  made  out  as  to  the  parties,  consideration  and  subject 
matter  without  resort  to  parol  evidence;  (2)  that  the  trial  court 
erred  in  permitting  the  witnesses  Poage  and  McNab  to  testify  that 
said  written"  instrument  or  memorandum  was  intended  to  designate 
the  strip  of  land  five  feet  wide  off  of  the  northwest  end  of  lot  7,  in 
block  551  E  of  Thomas^  Addition  to  the  city  of  Dallas,  and  that 
the  amounts  of  money  specified  in  said  instrument  had  been  paid, 
because  the  failure  to  describe  the  land  in  said  contract  or  memo- 
randum of  sale  BO  that  it  can  be  identified,  can  not  be  cured  by  parol 
evidence  showing  what  land  was  in  contemplation  of  the  parties  in 
making  the  contract;  (3)  that  there  is  no  evidence  that  the  strip 
of  land  in  question  was  ever  dedicated  to  the  public  as  a  passage 
way. 

Article  624,  Revised  Statutes  of  this  State,  provides  that  "No 
estate  of  inheritance  or  free-hold,  or  for  a  term  of  more  than  one 
year  in  lands  and  tenements,  shall  be  conveyed  from  one  to  another, 
unless  the  conveyance  be  declared  by  an  instrument  in  writing, 
subscribed  and  delivered  by  the  party  disposing  of  the  same,  etc." 
Under  this  statute  it  is  held  by  our  Supreme  Court  that  a  per- 
manent right  to  hold  another's  land  for  a  particular  purpose  is  an 
important  interest,  and  that  whether  such  right  be  denominated  an 
easement  or  a  license  if  it  be  equivalent  to  an  estate  in  the  land, 
it  can  not  be  conveyed  except  by  writing.  (Parsons  v.  Hunt,  98 
Texas,  420.)  It  is  also  true  that,  in  order  to  satisfy  the  statute  of 
frauds  the  memorandum  of  an  agreement  for  the  sale  of  land  must 
*l)e  so  reasonably  definite  and  certain  within  itself  or  by  other  writing 
referred  to  that  the  contract  can  be  made  out  as  to  parties,  considera- 
tion and  subject  matter  without  resort  to  parol  evidence.^'  (Johnson 
V.  Granger,  51  Texas,  42.)  But  we  do  not  regard  these  as  the 
governing  principles  in  the  case  at  bar.  We  are  of  the  opinion  that 
the  qiTestion  involved  is  one  of  dedication  vel  non  and  that  the 
evidence  objected  to  was  clearly  admissible.  In  the  early  case  of 
Oswald  V.  Grenet,  22  Texas,  94,  it  is  said:  *'Bespecting  what  will 
amount  to  or*may  be  received  as  evidence  of  a  dedication,  the  law 
is  too  well  settled  to  admit  of  controversy.  A  setting  apart  or  dedica- 
tion to  a  public  use  to  be  effectual  need  not  be  by  deed;  nor  need  it 
be  evidenced  by  the  use  of  it  having  been  continued  for  any  par- 
ticular time.  ...  If  the  act  of  dedication  be  unequivocal,  it  may 
take  place  immediately.  If  there  be  no  such  act,  it  may  be  evidenced 
by  an  uninterrupted  use;  and  that  need  not  be  for  any  particular 
time/'  It  is  further  said  that,  "A  dedication  has  been  defined  to  be 
the  act  of  devoting  or  giving  property  for  some  proper  object,  and 
in  such  manner  as  to  conclude  the  owner."    In  Wolf  v.  Brass,  7!8 
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Texas,  133,  the  Bame  doctrine  is  announced  in  the  following  lengnage: 
"To  constitute  a  dedication  so  as  to  estop  the  proprietor  and  his 
privies  there  need  not  be  a  formal  grant  by  deed,  nor  is  it  necessary 
that  use  by  the  public  should  be  continued  for  so  long  a  time  as  tor 
raise  the  presumption  of  a  grant.  It  is  suflBcient  if  there  has  been 
some  act  or  declaration  upon  the  part  of  the  owner  of  the  fee  indi- 
cating unequivocally  his  purpose  to  dedicate,  and  the  public  has  used 
the  property  for  the  purpose  to  which  the  act  or  declaration  of  the 
proprietor  indicates  it  was  his  intention  to  dedicate  it.^^  The  written 
instrument,  to  the  introduction  of  which  the  defendant  objected  in 
this  case,  w^as  admissible  as  tending  to  show  that  the  intention  of 
James  A.  McNab,  who  was  then  the  owner  of  the  strip  of  land  in 
controversy,  was  to  appropriate  said  strip  of  land  to  the  use  of  the 
public  as  an  alley.  The  fact  that  McNab  received  a  consideration 
from  Poage  for  so  appropriating  said  land  does  not  destroy  or  seri- 
ously impair  the  force  of  said  instrument  as  evidence  of  a  dedication 
of  it  to  the  use  of  the  public.  It  is  clear  from  the  evidence  as  a 
whole  that  it  was  neither  the  purpose  of  McNab  to  convey  the  strip 
of  land  to  Poage  for  his  private  and  individual  uses,  nor  of  Poage 
to  acquire  it  for  such  purposes.  On  the  contrary,  we  think  it  was 
shown  beyond  controversy  that  it  was  the  intention  of  both  that 
said  land  should  be  set  apart  as  an  alley  for  public  use.  This  being 
true,  no  writing  whatever  was  necessary  to  accomplish  the  object  in 
view,  as  the  statute  of  frauds  has  no  application  to  the  doctrine  of 
dedication.  All  that  is  necessary  to  the  validity  of  a  dedication  is 
the  assent  and  intent  of  the  owner  of  the  land  to  appropriate  it  to 
public  use,  and  any  act  or  acts  clearly  manifesting  an  intent  to 
dedicate  is  suflBcient.  There  was  therefore  no  error  in  admitting  the 
said  written  instrument  in  evidence,  nor  in  allowing  parol  testimony 
to  locate  said  strip  of  land  and  identify  it  as  that  referred  to  in 
said  instrument.  If  correct  in  the  foregoing  views,  the  fact  of  dedi- 
cation was  conclusively  established  by  the  evidence,  and  the  court 
correctly  instructed  a  verdict  for  the  plaintiffs.  The  judgment  of 
the  court  below  is  aflSrmed. 

Affirmed. 


Stamford  Oil  Mill  Company  v.  English  Barnes. 

Decided  April  24,  1909. 

1. — ^Personal  Injuries — Charge — Bonble  Kecovery. 

In  a  suit  for  damages  for  personal  injuries  the  court  charged  the  jury  that 
in  estimating  plaintiff's  damages  they  miglit  take  into  consideration  "any  re- 
duction of  his  power  or  capacity  to  earn  money  during  the  course  of  his  life,  if 
any,  and  also  any  reduction  of  his  power  or  capacity  to  pursue  the  course  of  life 
he  might  pursue  .  .  .  but  for  such  injuries."  Held,  misleading  and  cal- 
culated to  authorize  a  double  recovery. 

2. — ^Same — Cases  Followed — Case  Bistingnished. 

International  &  G.  N.  By.  Co.  t.  Butcher,  98  Texas,  462,  and  Missouri,  K.  ft 
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T.  R.  Co.  V.  Nesbit,  40  Texas  Civ.  App.,  209,  followed.     Tesas  Cen.  Ry.  Co.  v. 
Johnson,  51  Texas  Civ.  App.,  126,  distinguished. 

3. — ^Personal  Injuries — ^Keasiire  of  Damage — Charge. 

In  a  suit  for  damages  for  personal  injuries,  a  charge  which  suggests  to  the 
jury  the  various  subjects  or  elements  of  damage  they  might  consider  is  not  neces- 
sarily erroneous;  but  it  is  otherwise  where  the  charge  mentions  the  subjects 
in  such  a  wav  and  in  such  a  connection  as  is  calculated  to  mislead  the  jury  to 
treat  items  that  enter  into  the  same  subject  as  separate  and  distinct  items  of 
damage. 

4. — Same — Charge. 

When,  in  an  action  for  damages  for  personal  injuries  received  upon  the 
premises  of  the  defendant,  the  pleading  and  evidence  raised  the  issues  of 
defendant's  negligence  and  plain tiff^s  contributory  negligence,  it  was  error 
for  the  court  to  charge  the  jury  in  substance,  that  even  though  they  believed 
from  the  evidence  that  the  defendant  had  signs  of  "No  Admittance"  posted  about 
its  premises  at  the  time  plaintiff  was  injured,  still  if  they  further  believed  that 
the  signs  did  not  apply  to  customers  of  the  defendant  and  that  plaintiff  was  a 
customer  at  the  time  he  was  injured,  they  should  not  consider  for  any  purpose 
the  fact  that  the  signs  were  so  posted. 

Appeal  from  the  District  Court  of  Jones  County.  Tried  below 
before  Hon.  C.  C.  Higgins. 

•  

Andrews,  Ball  &  Streetman,  and  W.  T.  Andrews,  for  appellant. 

H.  0.  McConnell,  for  appellee. 

SPEER,  Associate  Justice. — ^This  is  an  action  by  English  Barnes, 
a  minor,  by  his  father,  W.  T.  Barnes,  as  next  friend,  to  recover 
damages  against  the  Stamford  Oil  Mill  Company  for  personal  in- 
juries, and  is  a  companion  case  to  cause  No.  6081,  this  appellant 
versus  Barnes,  this  day  decided  in  an  opinion  by  Mr.  Justice 
Dxmklin,  which  opinion  see  for  a  fuller  statement  of  the  case.  There 
was  a  trial  before  a  jury,  resulting  in  a  verdict  for  the  plaintiff,  from 
which  the  defendant  has  appealed. 

Many  of  the  questions  raised  on  this  appeal  are  disposed  of  by 
08  in  the  case  above  referred  to  and  need  not  be  again  discussed. 
We  have  reached  the  conclusion  in  this  case,  however,  that  the 
judgment  must  be  reversed  and  the  cause  remanded  for  errors  in 
the  charge  of  the  the  court.  In  submitting  the  measure  of  ap- 
pellee's recovery,  the  court  instructed  the  jury  as  follows:  **In  case 
you  find  for  the  plaintiff,  you  will,  in  estimating  his  damages,  take 
into  consideration  the  proof,  if  any,  showing  mental  and  physical 
pain  and  suffering  sustained  by  him  in  the  past  by  reason  of  his 
injuries,  and  also  any  mental  or  physical  pain  he  may  sustain  in  the 
future  resulting  from  such  injuries,  if  any,  and  also  any  reduction 
of  his  power  or  capacity  to  earn  money  during  the  course  of  his  life 
after  he  shall  attain  the  age  of  twenty-one  years,  if  any,  and  also 
any  reduction  of  his  power  or  capacity  to  pursue  the  course  of  life 
he  might  pursue  after  he  arrives  at  the  age  of  twenty-one  years, 
but  for  such  injuries.'^  The  complaint  of  tliis  charge  is  that  it  is 
misleading  and  calculated  to  authorize  the  jury  to  allow  a  double 
recovery.    That  injuries  which  would  affect  appellee's  power  or  capa- 
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city  to  earn  money  during  the  course  of  his  life^  after  he  shall  attain 
the  age  of  twenty-one  years,  might  also,  and  perhaps  necessarily, 
affect  his  power  or  capacity  to  pursue  the  course  of  life  he  might 
pursue  after  he  arrives  at  the  age  of  twenty-one  years  but  for  such 
injuries,  seems  apparent  and  is  so  decided  in  the  cases  of  International 
&  G.  N.  Hy.  Co.  V.  Butcher,  98  Texas,  462,  and  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Nesbitt,  40  Texas  Civ.  AppI,  209.  The  present  charge, 
however,  does  not  so  expressly  authorize  the  jury  to  allow  damages 
for  these  tilings  as  separate  elements,  as  do  the  charges  in  the  two 
cases  referred  to,  and  we  have  considered  whether  or  not  a  distinction 
ought  to  be  made  on  this  account,  the  present  charge,  as  will  be  seen, 
merely  directing  the  jury  that  in  estimating  appellee's  damages  they 
will  take  into  consideration  the  variously  named  items.  We  have 
finally  reached  the  conclusion  that  no  distinction  ought  to  be  made, 
and  that  the  charge  under  review  is  subject  to  the  criticism  that  it 
is  calculated  to  mislead  the  jury  and  to  induce  them  to  consider 
things  that  properly  constitute  but  one  element. 

In  Texas  &  N.  0.  Ry.  Co.  v.  McCraw,  43  Texas  Civ.  App.,  247, 
the  charge  was  as  follows:  ^'If  you  determine  that  plaintiff  was  injured 
substantially  as  was  alleged  by  him,  and  if  you  find  for  the  plaintiff, 
then  you  may  consider  the  nature,  extent  and  duration  of  such  injury, 
and  whether  or  not  plaintiff  has  suffered  physical  or  mental  pain, 
and  whether  or  not  he  will  hereafter  so  suffer  as  a  result  of  such 
injuries;  and  you  may  also  consider  whether  or  not  plaintiff's  earn- 
ing capacity  after  he  reaches  the  age  of  twenty-one  years  will  be 
diminished  by  reason  of  such  injuries;  and  you  may  consider  whether 
or  not  such  injuries  will  result  in  inconvenience  or  risk  to  plaintiff's 
general  health  or  life,  and  having  considered  these  matters,  you  will 
render  your  verdict  for  such  u  sum  of  money  as  in  your  conscien- 
tious judgment  will  fairly  compensate  plaintiff  for  such  injuries." 
In  condemning  that  charge  upon  the  same  objection  that  is  urged 
in  the  present  case,  the  court  said :  "The  rule  applied  by  the  Supreme 
Court  in  the  Butcher  and  Nesbit  cases  is  imderstood  to  be  that 
a  charge  is  defective  not  necessarily  because  it  suggests  to  the  jury 
the  various  subjects  or  elements  of  damage  they  may  consider,  but 
where  it  mentions  the  subjects  in  such  a  way  and  in  such  a  connec- 
tion as  is  calculated  to  mislead  them  to  treat  items  that  enter  into 
the  same  subject  as  separate  and  distinct  elements  of  damage." 
While  the  case  of  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hannig, 
91  Texas,  350,  was  expressly  reversed  for  error  in  admitting  testi- 
mony, it  is  yet  worthy  of  notice  that  Mr.  Chief  Justice  Gaines  in 
the  opinion  in  that  case  uses  the  following  language,  which  is  pertinent 
to  the  question  before  us:  "Again,  it  seems  to  us  that  the  charge 
of  the  court  upon  the  measure  of  damages  may  be  subject  to  the 
criticism  made  upon  it  in  the  plaintiff  in  error's  assignment  To 
charge  that  in  assessing  the  damages  they  should  consider  the  plain- 
tiff's 'personal  injury,'  his  'pain  and  suffering'  in  consequence  of  his 
injuries,  and  'the  permanent  injury  sustained  by  him,'  is,  we  think, 
calculated  to  confuse  the  jury  and  to  induce  them  to  give  damages 
twice  for  the  same  loss."  Nor  does  the  decision  in  Texas  Cen.  R.  R. 
Co.  V,  Johnson,  51  Texas  Civ.  App.,  126,  announce  l^  different  rule. 


1909.]  Davis  v.  Carter.  423 

In  thai  case  the  criticism  of  the  charge  was  that  in  allowing  the  jury 
to  consider  ''permanent  injury,  if  an/*  and  "diminished  capacity  to 
earn  money/'  they  were  thereby  authorized  to  award  a  double  recovery. 
But  it  is  perfectly  plain  that  if  the  jury  in  any  case  were  to  deter- 
mine that  the  plaintiff's  earning  capacity  had  been  diminished  by  an 
injury,  they  should  further  consider,  if  il.e  evidence  warranted  it, 
whether  or  not  such  injuries  were  permanent,  and  to  do  so  would  in 
no  sense  be  to  consider  twice  the  same  element  of  damages.  The 
juiy  could  not  intelligently  allow  for  diminished  earning  capacity 
without  at  the  same  time  determining  the  probable  duration  of  the 
impairment.  It  is  most  probable  that  the  average  juror  would  under- 
stand, when  he  is  told  by  the  court  to  consider  in  estimating  the 
plaintiff's  damages  his  diminished  capacity  to  earn  money  and  also 
his  diminished  capacity  to  pursue  the  course  of  Kfe  he  might  pursue 
but  for  such  injuries,  that  these  references  are  not  to  one  and  the 
same  thing,  but  that  they  constitute  separate  elements  of  damage, 
for  each  of  which  the  jury  would  be  authorized  to  award  damages, 
and  herein  lies  the  vice  of  the  charge  under  consideration. 

Complaint  is  also  made  of  the  following  special  charge  given  at 
the  instance  of  appellee:  "You  are  charged  that  if  you  believe  from 
the  evidence  that  the  defendant  Iiad  posted  about  its  premises  signs 
of  'no  admittance'  at  the  lime  of  the  alleged  accident  to  the  plaintiff, 
and  you  further  believe  that  said  signs  did  not  apply  and  were  not 
intended  to  apply  to  the  customers  of  defendant  who  went  upon  de- 
fendant's premises  to  purchase  cotton  seed  hulls,  and  you  further 
believe  that  at  the  time  of  the  alleged  accident  the  plaintiff  was  upon 
the  said  premises  with  his  brother  to  purchase  cotton  seecT  hulls,  then 
you  will  not  consider  for  any  purpose  the.  fact  that  defendant  had 
such  signs  posted  upon  its  premises,  if  any  were  so  posted."  The 
giving  of  this  charge  was  error.  It  withdrew  from  the  consideration 
of  the  jury  a  fact  which  they  would  have  been  authorized  to  consider 
in  passing  upon  appellant's  negligence,  and  especially  appellee's  con- 
tributory negligence,  both  of  which  were  vital  issues  in  the  case. 

We  find  no  other  errors  in  the  record,  but  for  those  discussed  the 
judgment  is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and   remanded. 


J.  P.  Davis  v.  T.  N".  Carter  et  al. 

Decided  April  24,  1909. 

l.^-Coiiiiniiiiit7  Property — Sale  by  Survivor. 

In  this  State  a  surviying  husband  has  the  power,  as  such,  to  sell  any  of  the 
community  property  of  the  marriage  for  the  purpose  of  paying  its  community 
indebtedness.  This  right  is  not  restricted  by  the  failure  of  the  survivor  to  qualify 
under  the  statute  as  community  administrator,  nor  to  personal  property,  rather 
than  real  estate,  even  though  it  be  the  homestead.  All  that  is  required  is  that 
there  shall  be  community  debts,  and  that  the  survivor  shall  make  the  sale  in 
good  faith  for  the  purpose  of  paying  such  debts. 

S.— Same— Consideration. — ^Promissory  Kotes. 

In  a  suit  by  heirs  of  the  deceased  wife  against  an  innocent  purchaser  of  com* 
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munity  property  from  a  surviving  husband,  the  execution  of  negotiable  prom- 
issory notes  for  the  purchase  money  of  such  property  is  aa  effectual  as  the  pay- 
ment of  cash,  in  the  absence  of  evidence  that  the  notes  had  not  been  negotiated 
before  maturity. 

Appeal  from  the  District  Court  of  Fisher  County,     Tried  below 
before  Hon.  C.  C.  Higgins. 

McCrea  dc  Kirh,  for  appellant. 

E.  F.  Campbell,  for  appellee. 

CONNER,  Chief  Justice.— In  Angust,  1889,  T.  N.  Carter  pur- 
chased lots  four,  five  and  six,  block  fifty-nine,  in  the  town  of  Boby, 
Fisher  County,  and  he*  and  his  then  wife  established  thereon  their 
homestead.  After  several  years'  occupancy  of  the  homestead  the  wife 
died  thereon  leaving  as  survivors  her  husband,  T.  N.  Carter,  and 
four  children,  viz.:  Samuel  H.,  Grady  L.,  Sylnet  and  Tommy  Carter, 
bom  in  1894,  1895,  1897  and  1899,  respectively,  and  all  of  whom 
are  appellees  herein.  Later,  T.  N.  Carter  remarried  and  in  March, 
1906,  he,  joined  by  his  present  wife,  by  general  warranty  deed  con- 
veyed the  whole  of  the  property  above  described  to  J.  F.  Davis,  the 
appellant  in  this  case.  At  the  time  of  the  death  of  his  first  wife 
there  existed  community  debts  of  T.  N.  Carter  and  his  deceased  wife 
amounting  to  about  five  hundred  dollars,,  and  the  expenses  of  her 
kst  sickness  and  burial  increased  this  amount  to  some  one  hundred 
dollars  more.  Of  this  marriage  there  also  existed  community  property 
of  the  approximate  value  of  eighteen  hundred  dollars,  consisting  of 
the  above  described  homestead,  worth  five  hundred  or  six  himdred 
dollars,  and  of  an  interest  in  a  mercantile  business  worth  about  twelve 
hundred  and  fifty  dolars.  T.  N.  Carter  sold  to  Davis  for  the  purpose 
of  paying  said  community  indebtedness,  and  in  fact  partly  applied 
the  proceeds  of  the  sale  in  extinguishment  thereof.  Davis  gave  an 
adequate  price  in  the  form  of  two  promissory  notes,  payable  in 
December  and  January  following  the  sale.  At  the  time  of  the  sale 
and  the  execution  of  the  notes,  Davis  was  without  notice  of  any  kind 
of  the  interest  now  claimed  by  said  minor  children  in  the  home- 
stead, but  was  informed  of  such  interest  about  a  month  after  the 
execution  of  his  notes. 

TJpon  the  above  state  of  facts,  which  are  undisputed,  the  court 
awarded  to  said  minor  children,  at  the  suit  of  T.  N.  Carter  as  father 
and  next  friend,  an  undivided  one-half  interest  in  the  lots  above 
described  as  the  community  interest  inherited  from  their  mother. 
In  so  doing  we  think  the  court  erred,  as  appellant  assigns. 

It  does  not  afiGirmatively  appear  that  at  the  time  Davis  was  in- 
formed of  the  asserted  interest  of  the  minors  his  notes  had  been 
negotiated  (though  possibly  this  is  to  be  inferred),  so  as  to  bring 
him  strictly  within  the  protection  of  the  rule  of  an  innocent  pur- 
chaser, as  annoxmced  in  Hill  v.  Moore,  62  Texas,  613;  Edwards  v. 
Brown,  69  Texas,  329;  Pouncey  v.  May,  76  Texas,  565.  But  regard- 
less of  this  question,  which  we  find  it  unnecessary  to  decide,  we  think 
it  must  now  b^  considered  as  settled  kw  in  thi9  State  that  a  sur- 
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viving  husband  has  the  power,  as  such,  to  sell  any  of  the  commnnity 
property  of  the  marriage  for  the  purpose  of  paying  its  community 
indebtedness.  (Burkitt  v.  Key,  42  S.  W.,  231;  Ashe  v.  Yungst,  65 
Texas,  631;  Cage  v.  Tucker  Heirs,  25  Texas  Civ.  App.,  48;  Wenar 
V.  Stenzel,  48  Texas,  485;  Speer  on  the  Law  of  Married  Women, 
sections  375,  377,  390-393.)  This  right,  as  must  be  held  from,  the 
authorities  referred  to,  is  not  restricted  by  the  failure  of  the  sur- 
vivor to  qualify  under  the  statute  as  community  administrator,  nor 
to  personal  property  rather  than  to  real  property,  homestead  though 
it  may  be.  All  that  seems  to  be  required  is  that  there  shall  be 
community  debts,  and  that  the  survivor  shall  in  good  faith  make  the 
sale  for  the  purpose  of  paying  such  debts,  and  neither  of  the 
requisites  is  wanting  in  this  case.  The  proof,  as  stated,  of  existing 
community  indebtedness  and  that  the  property  in '' controversy  was 
sold  by  T.  N".  Carter  for  the  purpose  of  paying  the  same,  is  un- 
disputed. The  evidence  does  not  suggest  an  inference  of  bad  faith 
on  Carter's  part  in  so  selling.  He  testified  on  this  subject  as 
follows:  *'As  to  my  having  any  other  property  that  I  might  have 
applied  on  the  settlement  of  these  community  debts  that  I  have 
spoken  of,  will  state  that  I  had  other  property,  but  I  deemed  the 
other  property  necessary  for  the  maintenance  of  myself  and  my 
children,  and  at  that  time  I  did  not  apply  it  to  the  discharge  of  the 
community  debts  at  the  death  of  my  first  wife.*'  Nothing  in  the 
evidence  elsewhere  indicates  a  want  of  fairness,  or  that  it  was  in- 
judicious to  sell  the  homestead  rather  than  his  interest  in  the  mer- 
cantile business.  Appellant's  good  faith  also  is  undisputed.  He 
gave  full  value  in  the  way  of  promissory  notes  which,  at  least  in 
the  absence  of  proof  that  they  had  not  been  negotiated  prior  to 
maturity,  was  as  effectual  as  paying  cash.  Cameron  v.  Bomele,  53 
Texas,  239. 

We  therefore  conclude  that  appellant  took  full  title  as  against  all  of 
the  appellees,  that  the  judgment  must  be  reversed  and  here  rendered 
for  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v.  W.  C. 

Henderson. 

Decided  April  24,  1909. 

Ballroad — ^Damage  by  Fire — ^Negliffenee— Insuffloient  Evidenee. 

In  a  suit  against  a  railroad  company  for  damages  to  plaintiff's  pasture 
and  meadow  land  by  fire,  it  was  agreed  on  the  trial  that  the  fire  was  com- 
municated to  plaintiff's  land  from  a  boarding  car  belonging  to  defendant  which 
burned  while  standing  on  a  side  track,  and  that  it  was  not  known  what  caused 
the  boarding  car  to  take  fire  and  burn.  Held,  any  presumption  of  negligence 
which  might  arise  from  the  burning  of  the  car,  was  destroyed  by  the  agreement 
that  it  was  not  known  how  the  fire  originated. 

Appeal  from  the  District  Court  of  Tarrait  County.    Tried  below 
before  Hon.  Irby  Dunklin. 
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Spoonts,  Thompson  &  Barwiae,  and  If.  H,  Francis,  for  appellant. 
No  brief  for  appellee. 

SPEEB,  Associate  Justice. — ^W.  C.  Henderson  recovered  judgment 
against  the  St.  Louis  Southwestern  Bailway  Company  of  Texas  for 
negligently  setting  out  fire  and  burning  certain  pastures  and  meadow 
land  belonging  to  him.  The  recovery  was  for  two  fires — ^the  first  on 
November  16,  1906,  and  the  second  on  December  30,  1906.  The 
defendant  pleaded  the  general  issue,  and  the  jury  returned  a  verdict 
in  plaintifTs  favor  for  nine  hundred  and  five  dollars  and  ninety-five 
cents,  eight  hundred  and  eighty-two  dollars  and  eighty-eight  cents 
of  which  was  for  the  first  bum,  or  that  of  November  16,  1906.  The 
defendant  has  appealed  and  asks  that  the  judgment  as  to  the  first 
fire  be  reversed  and  here  rendered  in  its  favor,  and  we  are  of  opinion 
that  this  request  should  be  granted. 

The  testimony  is  undisputed  that  the  fire  of  November  16,  1906, 
was  set  out  from  the  burning  of  a  boarding  car  standing  on  one  of 
appellant's  tracks,  and  that  the  fire  was  blown  from  the  burning 
car  beyond  appellant's  right-of-way  onto  the  land  of  one  Maddox, 
from  which  it  was  communicated  to  appellee's  land.  Appellee  proved 
the  fire  and  the  amount  of  his  damages,  while  appellant  offered  no 
evidence  whatever  tending  to  explain  how  the  fire  originated,  but 
the  following  agreement  upon  this  point  is  contained  in  the  record: 
'^It  was  agreed  between  the  plaintiff  and  the  defendant  that  the 
fire  of  November  16,  1906,  originated  by  the  burning  of  a  car  be- 
longing to  the  defendant,  which  car  was  standing  on  a  side  track 
near  defendant's  main  line  and  on  its  right-of-way;  that  this  fire 
caught  from  a  cook  stove  which  was  used  in  the  car,  the  car  being 
used  as  a  boarding  car;  but  it  is  not  known  how  it  happened  that 
the  fire  from  the  cook  stove  set  fire  to  the  car,  but  in  some  way  the 
car  caught  fire  from  the  cook  stove  and  burned  the  car,  and  from  the 
burning  car  the  fire  was  communicated  to  the  adjacent  .land."  If  it 
should  be  held  that  proof  of  the  burning  of  appellant's  car  and  the 
communication  therefrom  of  fire  to  appellee's  land  made  a  prima  facie 
case  of  negligence  against  appellant,  a  point  which  we  do  not  decide, 
the  presumption  thus  arising  is  wholly  destroyed  by  the  agreement 
above  set  forth  that  it  is  not  known  how  the  fire  originated.  The  doc- 
trine of  res  ipsa  loquitur  can  not  apply  to  this  state  of  case. 
(Pfeiffer  v.  Aue,  115  S.  W.  B.,  300;  Broadway  v.  San  Antonio  Gas 
Co.,  24  Texas  Civ.  App.,  603 ;  Cosulich  v.  Standard  Oil  Co.,  25  N.  E. 
B.,  259;  Macon  &  Western  B.  B.  Co.  v.  McConnell  (Ga.),  76  Am. 
Dec.  685.)  We  do  not  think  the  mere  proof  of  an  injury  by  fire, 
where  it  is  agreed  that  no  one  knows  how  the  fire  originated,  is  any 
evidence  whatever  of  negligence..  We  therefore  reverse  the  judgment 
of  the  District  Court  and  here  render  judgment  in  appellee's*  favor 
for  the  sum  of  twenty-one  dollars  and  twenty-five  cents,  with  legal 
interest  from  December  30,  1906. 

Reversed  and  rendered. 
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!E.  a.  Blanton  et  al.  v.  W.  W.  Nunley  et  al. 

Decided  April  24,  1909. 

1.— Tax  Sale — ^Bedemptioii — Statute  Construed. 

An  offer  bv  letter  to  redeem  from  tax  sale  the  interest  of  the  writer  in  a 
larger  body  of  land  sold  for  taxes,  but  imaooompanied  by  a  tender  of  any 
amount  of  money,  is  not  sufficient  imder  the  requirement  of  article  5232m9 
Revised  Statutes,  as  an  offer  to  redeem. 

S. — Same — Inadequaey  of  Consideration. 

A  sale  of  land  for  taxes  will  not  be  declared  null  and  void  upon  the  ground 
alone  that  the  land  was  of  the  market  value  of  $738  and  sold  for  $106. 

ON  BEHEABINO. 

8. — ^Taz  Suit — ^Unknown  Owner— Beeord  of  Deeds. 

In  suits  for  delinquent  taxes,  one  whose  muniments  of  title  to  the  land 
are  on  record  at  the  time  suit  was  filed  can  not  be  legally  cited  as  an  unknown 
owner,  within  the  meaning  of  article  5232o,  Sayles  Civil  Statutes,  concerning 
the  citing  by  publication  of  unknown  owners  and  nonresidents,  and  a  judgment 
upon  such  citations  in  such  case  may  be  collaterally  attacked.  The  record 
of  the  title  papers  for  the  purpose  of  such  suits  is  equivalent  to  actual,  visible 
possession  of  the  land  by  the  owner.  Sellers  v.  Simpson,  116  S.  W.,  888, 
followed:  Gibbs  v.  Scales,  64  Texas  Civ.  App.,  96,  distinguished. 

4. — ^Tax  Sale— ImproYements  in  Good  Faith. 

The  vendee  of  a  purchaser  of  land  at  a  tax  sale  may  recover  from  the 
owner  of  the  land  compensation  for  improvements  made  thereon  in  good  faith 
in  a  suit  of  trespass  to  try  title  by  the  owner.' 

Appeal  from  the  District  Court  of  Hartley  County.  Tried  below 
before  Hon.  J.  N".  Browning. 

Oreen  £  Blanton,  Siepp  &  Bailey,  and  Pardue  £  Harrington,  for 
appellants. — A  judgment  by  default,  in  a  suit  to  foreclose  the  tax 
lien  for  a  gross  sum  of  taxes,  rendered  against  the  ^^unknown  owners'' 
of  a  1476-acre  survey,  (based  on  service  by  publication,)  is  absolutely 
void  where  said  1476-acre  survey  was  divided  into  five  difiFerent 
tracts  of  land,  which  were  owned  in  severalty  by  six  diflPerent  persons, 
neither  of  whom  were  parties  to  said  tax  suit  and  had  no  notice  of 
it,  but  had  their  titles  to  said  five  different  tracts  properly  recorded 
and  indexed  in  the  county  where  said  land  is  located,  disclosing  the 
names  and  residences  of  the  various  owners  and  giving  a  complete 
description  by  metes  and  bounds  of  each  of  said  five  tracts  of  land 
at  the  time  said  tax  suit  was  filed,  and  the  owners  had  been  paying 
taxes  on  said  lands  for  six  years  prior  to  the  filing  of  said  tax  suit, 
because  the  officers  by  ordinary  diligence  could  have  ascertained  the 
nanves  and  addresses  of  each  of  the  owners  of  said  land  and  made 
them  defendants  in  said  tax  suit,  and  sued  them  for  the  taxes  due 
on  each  separate  tract  of  said  land.  Sayles'  Texas  Civil  Statutes, 
arts.  6112,  5172,  6173,  6232g,  6232f,  6232o,  6254;  Bingham  v. 
Matthews,  86  S.  W.,  781;  Borden  v.  City  of  Houston,  62  S.  W., 
426;  Fant  v.  Brannin,  2  Posey  IT.  C,  323;  Bradley  v.  Jansen,  93 
S.  W.,  506;  State  v.  Mantooth,  49  S.  W.,  683. 

The  recital  in  a  judgment  by  default  in  a  tax  suit  against  unknown 
owners  that  th^  "defendants  being  unknown,  though  having  been -duly 
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cited  by  publication^  failed  to  appear  and  answer  herein/'  author- 
izes and  requires  the  courts  when  the  validity  of  said  judgment 
is  called  in  question  collaterally,  to  examine  the  citation  by  publica- 
tion upon  which  said  judgment  by  default  is  based,  when  it  is  identi- 
fied, and  to  determine  from  it  whether  or  not  the  court  that  rendered 
said  judgment  by  default  had  jurisdiction  to  render  it.  Black  on 
Judgments  (second  edition),  par.  277  and  278;  Withers  v.  Patter- 
son, 27  Texas,  496;  Fowler  v.  Simpson,  79  Texas,  617;  Bingham  v. 
Matthews,  86  S.  W.,  781 ;  Bradley  v.  Jansen,  93  S.  W.,  506 ;  Earnest 
V.  Glaser,  74  S.  W.,  605 ;  Netzorg  v.  Geren,  62  S.  W.,  789. 

Appellant  Blanton  having  offered  to  redeem  the  land  in  contro- 
versy from  appellee  Oakes  at  a  time  he  had  a  legal  right  to  do  so, 
and  appellee  Oakes  having  refused  to  permit  him  to  redeem  his  said 
land  (even  though  the  money  should  be  tendered  him  for  that  pur- 
pose), on  the  sole  ground  that  appellant  Blanton  had  no  right  to 
redeem  his  land  unless  he  would  at  the  same  time  redeem  other  lands 
that  had  been  improperly  grouped  and  sold  with  it,  was  equivalent 
to  and  did  work  a  redemption  of  the  land  in  controversy  from  said 
tax  sale,  and  the  deed  made  by  appellee  Oakes  to  appellee  Nunley  to 
the  land  in  controversy  after  said  offer  to  redeem  was  made,  is  void 
because  appellee  Nunley  failed  to  ascertain  or  to  enquire  of  Oakes 
or  any  one  else  as  to  whether  or  not  said  land  had  been  redeemed 
from  said  tax  sale.  Sayles'  Civil  Statutes,  art.  5232n;  Bums  v. 
Ledbetter,  54  Texas,  382;  Logan's  Heirs  v.  Logan,  72  S.  W.,  418; 
Bender  v.  Bean,  52  Ark.,  132 ;  Haney  v.  Clark,  65  Texas,  94 ;  Penn  v. 
Clemans,  19  Iowa,  372 ;  Dietrick  v.  Mason,  57  Pa.  St.,  40 ;  5  Lawson's 
Eights,  Bemedies  &  Prac.  p.  4192,  art.  2534;  Borden  v.  Borden,  4 
Am.  Dec,  32 ;  Noyes  v.  Clark,  32  Am.  Dec.  620. 

Webb  £  Joiner,  and  Turner  £  Boyce,  for  appellees. — The  entire 
survey  of  1476  acres  being  delinquent,  and  taxes  having  been  assessed 
against  the  same  as  a  whole  to  unknown  owners,  and  the  county 
attorney  having  made  aflSdavit  that  the  owners  were  unknown,  suit 
was  properly  brought  to  foreclose  such  tax  on  the  entire  survey;  a^d 
in  a  collateral  attack  on  judgment  rendered  in  such  a  case 
the  record  can  not  be  contradicted  by  showing  that  the  affidavit 
made  by  the  attorney  was  false.  If  suit  was  properly  brought  to 
foreclose  lien  on  the  entire  survey  it  follows  that  it  was  proper  to 
sell  the  survey  as  an  entirety.    Bev.  Stats.,  art.  5232h. 

For  a  discussion  of  what  is  collateral  attack  on  judgment:  Craw- 
ford V.  McDonald,  33  S.  W.,  327;  Kenson  v.  Gage,  79  S.  W.,  606; 
Babcock  v.  Walffarth,  80  S.  W.,  642 ;  Stoneman  v.  Bilby,  96  S.  W.,  61 ; 
Earnest  v.  Glaser,  74  S.  W.,  605;  Dunn  v.  Taylor,  94  S.  W.,  347; 
Williams  v.  Young,  90  S.  W.,  942;  Young  v.  Jackson,  110  S.  W.,  74; 
M'Carter  v.  Neil,  6  S.  W.,  732 ;  Eitel  v.  Foote,  39  Cal.,  439 ;  Gribble 
V.  Livermore,  67  N.  W.,  213;  McGregor  v.  Morrow,  21  Pac,  157; 
Black  on  Judgments,  sees.  246,  247,  279,  795,  287. 

Where  land  is  unoccupied,  the  owners  thereof  non-residents  of 
the  county,  the  land  patented  to  the  heirs  of  Jackson  Davis,  and 
there  being  no  way  to  ascertain  who  these  heirs  are  except  from 
recitals  in  subsequent  deeds^  and  it  being  impossible  to  trace  the  title 
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through  these  deeds  from  an  index  of  the  records,  the  county  attorney 
may  properly  make  affidavit  that  the  owners  are  unknown. 

The  judgment  having  recited  that  citation  had  been  duly  had  by 
publication,  the  affidavit  made  by  the  publisher  that  the  citation  had 
been  published  as  required  by  law  is  sufficient  return  on  a  collateral 
attack  on  the  judgment.  Young  v.  Jackson,  110  S.  W.,  78;  Earnest 
V.  Glaser,  74  S.  W.,  .605;  Kenson  v.  Gage,  79  S.  W.,  606;  Babcock 
V.  Wolffarth,  80  S.  W.,  642. 

Gross  inadequacy  of  consideration  brought  by  property  at  fore- 
closure sale,  does  not  render  the  sale  absolutely  void,  only  voidable 
upon  direct  attack;  the  doctrine  does  not  apply  to  tax  foreclosure 
sales,  and  at  the  time  of  the  introduction  of  the  deeds  in  evidence, 
to  which  the  objection  was  made,  there  was  absolutely  no  evidence 
before  the  court  to  show  that  the  price  paid  was  inadequate,  and  the 
ruling  of  the  court  at  the  time  it  was  made  was  therefore  correct. 
Miller  v.  Koertge,  7  S.  W.,  conclusion  of  opinion;  Rogers  v.  Moore, 
97  S.  W.,  686. 

The  doctrine  of  inadequacy  of  consideration  does  not  apply  to  these 
Bales.  Besides,  mere  inadequacy  of  consideration  does  not  defeat  a 
plea  of  innocent  purchaser.  Eastham  v.  Hunter,  114  S.  W.,  97; 
Rogers  v.  Moore,  97  S.  W.,  685. 

DUNKLIN",  Associate  Justice. — This  was  a  suit  in  trespass  to 
try  title  by  E.  A.  Blanton,  Laura  White  and  W.  P.  Davis  against 
C.  E.  Oakes  and  W.  W.  Nunley  to  recover  four  hundred  and  seventy- 
six  acres  of  land  out  of  the  Jackson  Davis  survey  of  fourteen  hundred 
and  seventy-six  acres,  situated  in  Hartley  County.  The  suit  was  in- 
stituted March  8,  1907.  The  case  was  tried  by  a  jury,  but  the  court 
gave  a  peremptory  instruction  in  favor  of  the  defendants,  and  from 
a  judgment  entered  upon  a  verdict  in  accordance  with  such  instruc- 
tion plaintiffs  have  appealed. 

On  May  10,  1899,  the  State  of  Texas  recovered  a  judgment  in  the 
District  Court  of  Hartley  County  against  all  persons  owning  or 
claiming  any  interest  in  the  Jackson  Davis  fourteen-hundred-and- 
seventy-six-acre  survey,  for  the  taxes  due  the  State  and  county  for 
the  years  1895  and  1896,  with  foreclosure  of  the  tax  lien  and  decree- 
ing that  an  order  of  sale  be  issued  to  sell  the  property  for  the  satis- 
faction of  the  judgment  and  costs  of  suit.  By  virtue  of  an  order  of 
sale  issued  on  that  judgment  the  sheriff  of  Hartley  County  sold  the 
survey  described  in  the  judgment  to  defendant  C.  E.  Oakes,  executing 
to  him  a  deed  therefor,  dated  July  4,  1899.  By  deed  dated  October 
25,  1905,  C.  E.  Oakes  sold  to  defendant  W.  W.  Nunley  the  four  hun- 
dred and  seventy-six  acres  in  controversy  in  this  suit.  Plaintiffs 
proved  title  in  themselves  sufficient  to  require  a  judgment  in  their 
favor  unless  defeated  by  the  judgment  and  sale  thereunder  above 
noted. 

At  the  time  of  the  institution  of  the  suit  plaintiffs  did  not  reside  in 
Hartley  County  and  were  not  in  possession  of  the  land  and  were 
never  personally  served  with  any  notice  of  the  institution  of  suit  and 
Iiad  no  knowledge  of  the  judgment  until  long  after  it  was  rendered. 
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The  judgmeirt  was  rendered  upon  citation  by  publication  and  recited 
that  the  defendants  were  duly  cited  by  publication. 

The  following  facts  were  proved  by  plaintiffs  upon  the  trial,  to  wit: 
The  citation  was  not  directed  to  the  sheriff  or  any  constable  of  Hartley 
County,  and  was  not  returned  by  any  officer,  but  attached  to  the 
citation  was  an  affidavit  of  the  publisher  of  a  newspaper  published 
in  Hartley  County  that  the  same  had  been  duly  published  therein 
four  weeks  prior  to  the  return  day  of  the  writ.  The  judgment  pro- 
vides that  the  order  of  sale  shall  have  the  force  of  a  writ  of  posses- 
sion. In  the  judgment  ihe  defendants  are  described  as  all  persons 
owning  or  claiming  any  interest  in  the  land;  while  in  the  order  of 
sale  the  judgment  is  recited  as  having  been  rendered  against  the  un- 
known owners  of  the  land.  The  judgment  was  for  the  sum  of 
$36.53  taxes,  $5.81  interest,  $1.25  cost,  aggregating  $43.59,  and  also 
for  costs  of  suit.  The  order  of  sale  recited  that  the  judgment  was 
for  $42.34  and  costs  of  suit.  The  Jackson  Davis  survey  was  by  the 
District  Court  of  Cooke  County,  Texas,  on  May  29,  1883,  partitioned 
between  several  owners,  different  portions  thereof  being  set  off  to  the 
different  owners.  A  copy  of  this  decree  of  partition  was  filed  and 
recorded  in  the  deed  records  of  Hartley  County  on  June  27,  1888, 
and  some  of  the  owners  of  the  several  tracts  paid  taxes  thereon  m 
their  own  names. 

Upon  the  facts  thus  proved  the  appellants  contend  that  the  judg- 
ment and  sale  by  the  sheriff  thereunder  should  be  declared  of  no 
force  or  effect.  This  was  clearly  a  collateral  attack  upon  the  judg- 
ment, which  could  not  be  sustained  in  view  of  the  recital  in  the 
judgment  that  the  defendants  had  been  duly  cited  by  publication. 
(Crawford  v.  McDonald,  88  Texas,  626;  Kenson  v.  Gage,  34  Texas 
Civ.  App.,  547;  Scudder  v.  Cox,  35  Texas  Civ.  App.,  416.)  For 
a  more  extended  discussion  and  authorities  see  our  opinion  rendered 
February  20,  1909,  in  cause  No.  5925,  Sallie  A.  Gibbs  v.  John  A. 
Scales  et  al.,  54  Texas  Civ.  App.,  96. 

On  or  about  the  1st  of  January,  1900,  defendant  Blanton  wrote 
Oakes  a  letter  stating  that  he  desired  to  redeem  his  interest  in  the 
survey.  To  this  letter  Oakes  replied  stating  that  he  would  be  un- 
willing for  a  portion  of  the  survey  to  be  redeemed  unless  the  entire 
survey  was  redeemed.  Blanton  did  not  make  any  tender  of  any 
amount  at  that  time,  nor  did  he  offer  in  his  pleadings  or  upon  the 
trial  of  this  suit  to  redeem  his  interest,  and  appellant  Blanton's  con- 
tention that  Oakes  wrongfully  refused  him  permission  to  redeem  his 
land  must  be  overruled.  (Sayles*  Civil  Statutes,  aiticle  5232n.) 
The  amount  paid  by  Oakes  for  the  entire  survey  at  the  sale  by  the 
sheriff  was  one  hundred  and  five  dollars,  the  market  value  of  the  land 
being  at  that  time  at  least  fifty  cents  per  acre,  and  appellants  con- 
tend that  on  account  of  this  gross  inadequacy  of  consideration  paid 
by  Oakes,  the  sheriff's  deed  to  Oakes  should  be  declared  null  and 
void.  This  contention  must  also  be  overruled.  (Rogers  v.  Moore, 
100  Texas,  221;  Eastham  v.  Hunter,  102  Texas,  145.) 

Finding  no  error  in  the  record,  the  judgment  of  the  trial  court  is 
affirmed. 
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on  motion  for  rehearing. 

By  the  decree  of  partition  rendered  by  the  District  Court  of  Cooke 
County  May  29,  1885,  a  certified  copy  of  which  was  duly  recorded 
in  the  records  of  deeds  of  Hartley  County  June  27,  1888,  as  found 
in  our  opinion  rendered  on  a  former  hearing,  title  to  the  land  in 
controversy  in  this  suit  was  decreed  to  appellants,  and  the  evidence 
introduced  upon  the  trial  of  this  case  show^  that  a  good  and  perfect 
title  to  the  land,  subject  to  unpaid  taxes  due  thereon,  was  vested 
in  appellants  at  the  time  the  tax  foreclosure  suit  was  instituted  and 
at  the  time  judgment  was  rendered  therein.  The  foreclosure  suit 
was  instituted  against  the  unknown  owners  of  the  Jackson  Davis 
fourteen  hundred  and  seventy-six  acre  survey,  and  the  defendants  were 
cited  in  accordance  with  the  provisions  of  Sayles'  Texas  Civil 
Statutes,  article  5232o.  That  survey  was  patented  to  the  heirs  of 
Jackson  Davis,  April  24,  1873,  and  this  patent  was  duly  filed  and 
recorded  in  the  deed  records  *of  Hartley  County,  February  12,  1894. 
Perry  Davis  inherited  an  imdivided  one-fifth  interest  in  the  survey 
and  this  interest  was  afterwards  inherited  from  him  by  appellants 
Laura  White  and  W.  P.  Davis.  By  deed  duly  recorded  in  Hartley 
County,  June  26,  1908,  Eliza  McCuUough,  another  heir  of  Jackson 
Davis,  conveyed  an  undivided  one-fifth  interest  in  the  survey  then 
owned  by  her,  to  appellant  E.  A.  Blanton,  who  by  deed  duly  recorded 
in  Hartley  County,  December  24,  1894,  also  purchased  from  appellants 
Laura  White  and  W.  P.  Davis  an  undivided  interest  of  seventy-five 
acres  in  the  land  theretofore  awarded  to  them  by  the  decree  of  parti- 
tion above  mentioned. 

After  further  deliberation  we  are  convinced  that  we  erred  in  holding 
that  upon  the  trial  in  the  court  below  the  judgment  foreclosing  the 
tax  lien  on  the  Jackson  Davis  survey  was  cfonclusive  and  binding  upon 
appellants.  In  the  case  of  Sellers  v.  Simpson,  115  S.  W.,  888,  we 
held  that  a  judgment  foreclosing  a  tax  lien  against  "unknown  owners*' 
of  land  was  not  binding  upon  parties  who  were  in  actual,  visible  pos- 
session of  the  land  when  such  foreclosure  suit  was  instituted  and 
judgment  rendered  therein.  The  Supreme  Court  has  denied  a  writ 
of  error  applied  for  by  the  losing  party  in  that  suit,  thus  apparently 
approving  the  decision  on  that  point.  Sayles*  Texas  Civil  Statutes, 
article  4652a,  reads  as  follows:  "The  record  of  any  grant,  deed  or 
instrument  of  writing  authorized  or  required  to  be  recorded,  which 
shall  have  been  duly  proved  up  or  acknowledged  for  record  and  duly 
recorded  in  the  proper  county,  shall  be  taken  and  held  as  notice  to 
all  persons  of  the  existence  of  such  grant,  deed  or  instrument/'  If 
a  person  in  actual,  visible  possession  of  land  is  not  an  "unknown 
owner*'  within  the  meaning  of  article  6232o,  Sayles'  Civil  Statutes, 
and  therefore  can  not  be  legally  cited  in  the  manner  prescribed  in 
that  article,  we  can  perceive  no  valid  reason  why  the  same  should 
not  be  said  in  favor  of  an  owner  of  land  not  in  actual,  visible  pos- 
session, but  whose  deed,  or  the  judgment  vesting  title  in  him,  has 
been  duly  recorded  and  the  record  of  which,  by  the  terms  of  the 
statute  above  quoted,  is  notice  to  all  persons  o^  the  existence  of  such 
deed  or  judgment* 
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In  the  case  of  Gibbs  v.  Scales,  54  Texas  Civ.  App.,  96,  there 
was  no  registration  of  the  appellant's  title  at  the  time  the  tax 
foreclosure  suit  was  instituted,  as  in  this  ease;  hence  what  we  here 
say  was  not  applicable  in  that  case.  For  a  more  extended  presentation 
of  onr  views  on  the  question  here  discussed,  reference  is  made  to  the 
opinion  by  Chief  Justice  Conner,  in  Wren  v.  Scales,  ante,  page  62. 

The  evidence  shows  that  C.  E.  Oakes  by  deed  with  covenants  of 
warranty  of  title  conveyed  the  land  in  controversy  to  W.  W.  Nunley, 
in  consideration  for  which  Nunley  paid  him  six  hundred  and  twenty- 
eight  dollars  and  twelve  cents  in  cash,  and  has  since  paid  liim  about 
four  hundred  and  fifty  doll/irs,  but  the  dates  of  last  payments  are 
not  proven  with  certainty.  Nunley  is  entitled  to  recover  judgment 
over  against  Oakes  with  interest  at  the  rate  of  six  percent  per  annum 
on  the  respective  amoimts  paid  from  the  respective  dates  of  pay- 
ments, and  as  between  them  for  cancellation  of  any  purchase  money 
note  remaining  unpaid.  Upon  the  facts  proved  defendants  are  en- 
titled to  a  submission  to  the  jury,  or  *a  determination  by  the  court, 
of  the  issues  presented  by  their  pleas  of  improvements  in  good  faith. 
(Schleicher  v.  Gatlin,  85  Texas,  273;  Netzorg  v.  Green,  26  TexAs  Civ. 
App.,  119;  Hart  v.  Hunter,  62  Texas  Civ.  App.,  75.) 

Appellant's  motion  for  rehearing  is  therefore  sustained,  the  judg- 
ment of  the  trial  court  is  reversed,  and  judgment  is  here  rendered 
in  favor  of  appellants  against  appellees  for  the  land  described  in 
appellants*  petition  filed  in  the  trial  court,  the  respective  interests  of 
appellants  in  the  land  being  decreed  to  be  as  claimed  by  them  in  said 
petition;  and  the  case  is  remanded  for  a  determination  of  the  issues 
of  improvements  in  good  faith  by  both  defendants,  and  the  amount 
due  Nunley  by  Oakes  by  reason  of  the  breach  of  his  warranty  of  title 
as  above  indicated. 

Reversed  and  rendered  in  part  and  remanded  in  part. 


Western  Union  Telegraph  Company  v.  W.  G.  Holley. 

Decided  April  24,  1909. 

Death  Mettage — ^Delay  in  Delivery — ^Hegligenoe — Evidenoe. 

In  a  suit  for  damages  for  delay  in  delivery  of  a  death  message,  evidence 
considered,  and  held  that  although  the  message  was  addressed  to  W.  C.  Halley 
instead  of  W.  C.  Holley,  and  the  house  number  was  given  as  1002  instead  of  1003, 

(1)  It  could  not  be  said  as  matter  of  law  that  the  evidence  failed  to 
establish  negligence  on  defendant's  part,  or  that  it  established  such  contributory 
negligence  proximately  entering  into  the  result  as  would  be  conclusive  against 
plaintiff's  right  of  recovery. 

(2)  The  negligence  of  the  sender's  agent  in  copying  from  a  memorandum 
the  name  and  address  of  the  addressee  should  not  be  attributed  to  the  addressee. 

(3)  The  evidence  did  not  require  a  finding  that  the  misdirection  of  the 
telegram  was  the  proximate  cause  of  the  entire  delay  in  delivering  the  same. 

Appeal  from  tlie  District  Court  of  Tarrant  County.     Tried  below 
before  Hon,  Irby  Dunklin. 
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Spoants,  Thompson  &  Barwise,  for  appellant. — ^The  message  in  ques- 
tion, being  addressed  as  it  was,  "Mrs.  W.  C.  Halley'*  instead  of  "Mrs. 
W.  C.  Holley,''  and  being  addressed  to  her  at  "1002''  Kennedy  Street 
instead  of  "1003''  Kennedy  Street,  the  appellant  having  promptly 
transmitted  the  message  from  Austin  to  Fort  Worth,  and  having  taken 
it  to  1002  Kennedy  Street,  and  having  sought  to  make  delivery  there, 
it  had  performed  all  obligations  assumed  by  it  or  fixed  on  it  by  the 
law,  and  the  trial  court  should  therefore  have  peremptorily  directed  a 
verdict  for  it. 

The  error  of  Otis  E.  Carter  in  writing  the  wrong  street  address  for 
the  message  in  question,  combined  with  the  further  error  of  W.  J.  J. 
Terrell  in  writing  the  wrong  name  as  the  addressee  of  the  message, 
directly  and  proximately  caused,  or  at  least  beyond  dispute  contributed 
to  cause,  the  delay  in  the  delivery  of  this  message.  Minds  of  reason- 
able men  could  not  differ  but  that  the  error  in  the  name  and  street 
address  of  this  message  was  the  real  and  sole  proximate  cause  of  the 
delay  in  delivery,  and  as  a  matter  of  law  a  verdict  should  have  been 
directed  for  appellant  on  this  issue. 

These  samples  of  names  from  adjudicated  cases  seem  to  us  to  estab- 
lish that  the  two  names,  "Holley^'  and  "Halley,"  are  not  idem  sonans: 

*'Carhart"  and  "Cawhart"  are  not  (Carhart  v.  Britt,  3  Texas  Civ. 
App.,  373) ;  "Coonrad  Fumash"  and  Conrad  Furninash"  are  not 
(Shields  v.  Hunt,  45  Texas,  427);  "McKee"  and  "McRee"  are  not 
(McRee  v.  Brown.  45  Texas,  606) ;  "Brow"  "and  "Brown"  are  not 
(Brown  v.  Marqueze,  30  Texas,  78) ;  "Townsend"  and  "Townsen" 
are  not  (Townsend  v.  Batcliff,  50  Texas,  152) ;  "Orr  and  Lindsley" 
and  "Orr  &  Lindsey"  are  not  (Selman  v.  Orr,  75  Texas,  530) ;  "John 
B.  Favers"  and  "John  B.  Faver"  are  not  (Faver  v.  Bobinson,  46  Texas, 
205) ;  "Nepomaceno  Nanez"  and  "Pumaseno  Nanes"  are  not  (Hark- 
ness  V.  Devine,  73  Texas,  628) ;  "Banks"  and  "Burks"  are  not  (Collins 
v.  Ball,  82  Texas,  267);  "Nuckols"  and  "Nickols"  are  not  (Dodge  v. 
Phelan,  2  Texas  Civ.  App.,  448) ;  "The  Southern  Pacific  Railway  Com- 
pany" and  "The  Southern  Pacific  Company"  are  not  (S.  P.  Co.  v. 
Block,  84  Texas,  22) ;  "Fist"  and  "First"  are  not  (Woolridge  v.  State, 
13  Texas  App.,  443). 

Idem  sonans  can  not  exist  if  the  attentive  ear  finds  no  difficulty 
in  distinguishing  the  two  words.  To  be  idem  sonans  the  words  must 
be  identical  in  pronunciation  (State  v.  Griffie,  Missouri,  23  S.  W., 
878).  In  this  case  the  words  Griffie  and  Griffin  are  held  not  to  be 
idem  sonans. 

Neither  are  the  words  Mathews  and  Mathew  idem  sonans  (Robson 
T.  Thomas,  55  Mo.,  681). 

The  name  of  Barnard  Hysinger  is  not  idem  sonans  with  the  name 
of  Barent  Hysinger  (Ducommun  v,  Hysinger,  14  111.,  249). 

Templeton  &  Agerton,  and  W.  P.  M'Lean,  Jr.,  for  appellee. — ^The 
mistakes  made  by  the  sender  of  the  message  and  by  his  agent  in 
giving  the  wrong  street  address,  and  in  misspelling  the  name  of  the 
addressee  of  the  message,  did  not  relieve  appellant  of  the  duty  to  ex- 
ercise ordinary  care  to  ascertain  for  whom  such  message  was  intended, 
Vol,  LV  Civil— 28, 
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and  to  deliver  same  to  the  addressee  thereof  within  a  reasonable  time. 
W.  TI.  Tel.  Co.  V.  Burrow,  30  S.  W.,  379 ;  W.  U.  Tel.  Co.  v.  Wafford, 
97  S.  W.,  324;  W.  U.  Tel.  Co.  v.  Hankins,  110  S.  W.,  639;  W.  XJ. 
Tel.  Co.  V.  Norris,  60  S.  W.,  982. 

The  mistake  in  the  street  number  of  Mrs.  Holley  did  not  relieve 
appellant  of  the  duty  to  exercise  ordinary  care  to  deliver  the  message 
to  the  addressee  thereof,  notwithstanding  such  mistake.  W.  TT.  Tel. 
Co.  V.  Smith,  33  S.  W.,  743;  W.  U.  Tel.  Co.  v.  Cain,  40  S.  W.,  624; 
W.  F.  Tel.  Co.  V.  De  Jarles,  27  S.  W.,  792,  holding  that  "when  the 
addressee  of  a  telegram  not  sent  to  the  care  of  anyone  is  not  at  the 
place  of  address,  it  is  not  suflBcient  for  the  company  to  leave  the 
telegram  at  such  place,  but  reasonable  diligence  must  be  used  to  find 
him.*' 

W.  IT.  Tel.  Co.  V.  Waller,  4  S.  W.,  695  and  696,  holding  though 
a  telegram  is  addressed  "care  some  hoteP  the  telegraph  company 
does  not  discharge  its  whole  duty  by  inquiring  at  the  various  hotels 
in  the  place  if  by  ordinary  care  the  addressee  could  be  found  else- 
where-   W.  U.  Tel.  Co.  V.  Cooper,  71  Texas,  614  and  515. 

The  mistake  of  writing  a  small  "a'*  for  an  *V  and  vice  versa,  is 
one  so  commonly  made  that  the  court,  under  the  evidence  in  this 
case  could  not  say  as  a  matter  of  law  that  the  making  of  such  a 
mistake  by  the  sender  of  the  message  combined  with  the  mistake  in 
the  street  number  of  the  addressee  was  such  contributory  negligence 
as  relieved  the  defendant  of  the  duty  to  exercise  ordinary  care  to 
deliver  such  message  to  the  party  for  whom  it  was  intended,  or  as 
will  preclude  plaintiff  from  recovering  the  damage  occasioned  by  the 
failure  to  exercise  such  care.  W.  IT.  Tel.  Co.  v.  Smith,  33  S.  W.,  744; 
W.  IT.  Tel.  Co.  V.  Wafford,  97  S.  W.,  324 ;  W.  U.  Tel.  Co.  v.  Hankins, 
110  S.  W.,  539. 

The  names  "Halley"  and  "Holley**  are  idem  sonans  and  the  trial 
court  did  not  err  in  submitting  to  the  jury  the  issue  of  negligence  on 
the  part  of  defendant  in  failing  to  make  a  reasonable  effort  to  deliver 
the  message,  notwithstanding  the  mistake  in  'the  orthography  of  the 
name  of  tlie  addressee  of  the  message.  W.  IT.  Tel.  Co.  v.  Wafford, 
97  S.  W.,  324,  holding  Warford  idem  sonans  with  Wafford.  Bosse  v. 
Cadwallader  (Texas  Sup.),  24  S.  W.,  798,  holding  the  names  Bosse 
and  Busse  idem  sonans.  I^yne  v.  Sanford,  82  Texas,  58,  holding  Forris 
and  Farris  idem  sonans. 

W.  IT.  Tel.  Co.  V.  Hankins,  110  S.  W.,  639,  holding  (1)  Holenville 
and  Holdenville  are  so  similar  as  to  give  notice  under  the  doctrine  of 
idem  sonans  to  a  telegraph  company  that  a  telegram  addressed  to 
Holenville  was  intended  for  Holdenville.  (2)  A  concordance  in 
names  is  always  some  evidence  of  identity.  (3)  Notwithstanding  the 
mistake  in  the  name  tliere  was  evidence  sufficient  to  require  the 
submission  of  the  case  to  the  jury  and  the  court  did  not  err  in  refus- 
ing to  instruct  a  verdict  for  the  defendant.  Foster  y.  State,  1  Cr. 
App.,  631,  holding  Foster  and  Faster  idem  sonans.  Roberts  v.  State^ 
2.  Cr.  App.,  4,  holding  Lindsay  idem  sonans  with  Lindsey.  Fontleroy 
and  Fauntleroy  held  idem  sonans,  27  Cr.  App.,  381.  Dillauntry, 
Dillahintry  and  Dillahuntry  held  idem  sonans,  74  Texas,  346.  6ib- 
oney  and  &ibney  held  idem  sonans,  81  Texas,  422,     Fenn  and  Finn 


1909.]  Western  tf.  Tel.  Co.  v.  Holler.  435 

held  idem  sonans,  25  S.  W.,  127.  Faust  and  Foust  held  idem  sonans, 
163  U.  S.,  462,  41  L.  ed.,  224.  Hanaford  and  Hanoford  held  idem 
sonans,  55  S.  W.,  987. 

The  fact  that  the  evidence  disclosed  that  plaintiff  and  his  wife 
were  known  by  the  family  name  of  "Halley''  as  well  as  by  the  name 
of  "HoUey/*  raised  an  issue  of  negligence  on  the  part  of  the  defendant 
which  required  the  submission  of  the  case  to  the  jury,  regardless  of 
the  question  of  contributory  negligence.  Leland  v.  Eckert,  81  Texas, 
229;  Jester  v.  Steiner,  86  Texas,  419;  McNeil  v.  O'Connor,  79  Texas, 
229;  Lemberg  v.  Cabaniss,  75  Texas,  229;  Eobertson  v.  DuBose,  76 
Texas,  6. 

CONNER,  Chief  Justice. — ^This  is  an  appeal  from  a  judgment  in 
appellee's  favor  in  the  sum  of  three  hundred  and  eighty  dollars 
for  the  failure  to  deliver  to  appellee's  wife  a  death  message,  resulting 
in  alleged  damages  of  two  thousand  dollars.  Appellee  and  his  wife  at 
the  time  lived  at  1003  Kennedy  Street,  Fort  Worth,  Texas.  Her 
sister  Alice  died  in  the  city  of  Austin  on  the  morning  of  March  9, 
1907.  The  surviving  husband,  Otis  E.  Carter,  entrusted  the  trans- 
mission of  a  message  to  Mrs.  HoUey  to  his  friend  W.  J.  J.  Terrell, 
who  delivered  to  appellant's  agent  at  Austin,  about  three  fifteen 
o'clock  p.  m.  on  said  9th  day  of  March,  1907,  a  telegram  in  the  follow- 
ing terms: 

"To  Mrs.  W.  C.  Halley,  1002  Kennedy  Street,  Fort  Worth,  Texas. 
Alice  passed  peacefully  away  this  morning.  Funeral  Monday  afternoon. 
Otis  E.  Carter.*' 

The  telegram  arrived  in  Ft.  Worth  about  3:40  o'clock  p.  m.  on  the 
day  of  its  transmission,  and  had  it  been  seasonably  delivered  to  Mrs. 
W.  C.  Holley,  she  would  have  been  enabled  to  attend  her  sister's 
funeral,  but  the  telegram  was  in  fact  not  delivered  until  some  time 
Monday  morning,  March  11,  when  it  was  too  late  for  her  to  do  so. 

Appellant's  principal  contention  on  the  trial  below  and  here  is  that 
Otis  E.  Carter  and  his  agent  at  Austin  were  guilty  of  negligence  in 
misdirecting  the  telegram,  and  that  such  negligence  or  mistake  was 
the  cause  of  the  failure  to  deliver  it  promptly.  This  is  denied  by 
appellee,  who  further  insists,  as  pleaded  below,  that  Mrs.  Holley  lived 
immediately  across  the  street  some  sixty  feet  away  from  1002 ;  that  she 
was  well  known  in  the  vicinity,  both  by  the  name  of  Holley  and  Halley, 
and  that  notwithstanding  the  misdirection  pleaded  and  shown,  appel- 
lant by  the  exercise  of  ordinary  care  could  and  would  have  delivered 
the  telegram  to  appellee  in  ample  time  to  have  visited  her  sister's 
funeral. 

The  questions  presented  are  dependent  upon  a  proper  construction 
of  the  facts.  We  will  not  set  out  the  evidence  at  length,  but  in  addi- 
tion to  what  has  already  been  stated  will  undertake  to  summarize  it  as 
follows : 

B.  L.  Gordon,  appellant's  delivery  clerk  at  Fort  Worth,  testified 
that  the  message  came  to  his  desk  at  three  forty-five  or  three  fifty 
o'clock  Saturday  evening,  and  that  he  at  once  turned  it  over  to  the 
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ielephoDe  clerk  to  be  phoned  out  to  the  addressee  if  she  had  a  tele- 
phone, and  if  not,  to  retnni  it  to  him.  The  telephone  clerk  retamed 
it  to  him  promptly,  8a3ring  that  the  party  had  no  phone.  He  then 
gave  the  message  to  a  delivery  boy  to  be  taken  to  the  address  named 
in  the  telegram;  that  he  read  the  message  and  knew  that  it  was  a 
message  relating  to  death,  and  knew  the  importance  of  speedy  delivery; 
that  he  so  told  the  boy,  to  whom  the  message  was  given,  who  left  the 
office  abont  four  o'clock;  that  a  Mr.  Hare  took  his  (Gordon's)  place 
in  the  office  when  he  went  off  duty ;  that  he  was  not  in  the  office  when 
the  boy  came  back  with  the  message;  that  Mr.  Hare  worked  nntil 
six  o'clock,  when  a  Mr.  Sparks,  the  night  clerk,  came  on;  that  he 
(Gordon)  laid  off  on  Sunday  and  Mr.  Sparks  worked  for  him  as  a 
substitute;  that  when  he  got  back  on  dnty  Monday  morning  at  seven 
o'clock,  he  found  the  message  in  a  drawer  in  the  office  and  went  to 
work  to  see  what  could  be  done  with  it ;  that  in  ten  or  fifteen  minutes 
he  ascertained  it  was  for  Holley  and  phoned  out  and  talked  with  Mr. 
Holley,  and  later  sent  the  message  to  Mrs.  Holley  at  1003  Kennedy 
Street;  that  '^finding  the  name  Holley  was  just  mere  guesswork;"  that 
if  the  message  had  come  directed  to  W.  C.  Holley  he  did  not  think 
there  would  have  been  any  difficulty  in  delivering  it;  "you  could  have 
looked  him  up  in  the  phone  book  and  telephoned  the  message  to  him 
in  five  minutes." 

Ernest  Trott,  the  boy  who  attempted  to  deliver  the  message  on 
Saturday  evening  and  who  at  the  time  of  the  trial  was  in  the  employ 
of  Collins  Art  Company,  testified  that  the  message  had  been  given  to 
him  by  Mr.  Gordon,  and  that  he  had  taken  it  out  to  1002  Kennedy 
Street;  that  a  lady  came  to  the  door,  whom  he  did  not  know,  and 
that  he  asked  her  if  that  message  went  there ;  she  replied  that  it  did  not 
and  that  she  did  not  know  the  party ;  that  she  was  not  able  to  give  him 
any  infbrmation  as  to  where  the  party  lived  to  whom  the  message  was 
addressed;  that  he  then  went  out  and  started  to  inquire  at  another 
place,  when  a  lady  across  the  street  at  1003  came  out  and  asked  him 
whom  the  message  was  for  and  that  he  told  her  "whatever  was  on  the 
envelope — ^W.  C.  Halley;"  that  this  lady  did  not  claim  the  message 
nor  ask  him  to  let  her  see  it;  that  he  later  went  to  1004  Kennedy 
Street,  1008  Kennedy  Street,  and  -to  the  comer  of  Pine  and  Kennedy ; 
at  neither  of  the  places  named  was  the  party  to  whom  the  message 
was  addressed  known  by  those  of  whom  inquiry  was  made. 

The  record  fails  to  show  that  Mr.  Hare  was  offered  as  a  witness, 
but  J.  E.  Sparks  testified  that  he  went  on  duty  about  six  o'clock, 
March  9,  and  remained  until  about  one  on  Sunday,  March  10;  that 
soon  after  he  went  on  duty  on  Saturday  afternoon  he  gave  the 
message  to  a  delivery  boy  and  told  him  to  deliver  it;  that  the 
boy  soon  thereafter  returned  and  reported  that  he  could  not  locate  the 
party.  The  record  fails  to  show  who  this  boy  was  or  what  he  did, 
and  after  he  returned  the  message  to  the  office,  no  further  effort  ap- 

Sears  to  have  been  made  to  deliver  it,  until  Mr.  Gordon  came  back  on 
uty  Monday  morning.  Nor  does  the  record  show  who  was  on  duty 
as  delivery  clerk  from  one  o'clock  on  Sunday,  when  Mr.  Sparks  went 
off  duty,  until  seven  o'clock  the  next  morning,  when  Mr.  Gordon  cam^ 
back.    Mr.  Sparks  testified  on  cross-examination  that  he  had  had  siz 
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years'  experience  as  a  delivery  clerk  and  knew  that  names  were  often 
misspelt;  that  he  knew  the  telegram  in  question  was  a  death  message^ 
and  knew  the  importance  of  prompt  delivery ;  thai  it  had  not  occurred 
to  him  that  the  message  was  intended  for  W.  V.  Holley;  that  after 
the  return  of  the  boy  tO  whom  he  had  delivered*  the  message  on  Satur- 
day evening,  he  gave  it  no  further  attention. 

Appellee's  evidence  tended  to  show  that  Mrs.  Holley  and  her  hus- 
band, W.  C.  Holley,  had  resided  continuously  in  Fort  Worth  since 
1892,  and  had  resided  at  1003  Kennedy  Street  about  four  years  at 
the  time  dhe  message  should  have  been  delivered;  that  Mr.  Holley 
had  been  a  laundryman,  had  served  on  the  police  force  in  Fort  Worth 
for  several  years,  and  that  he  and  his  wife  were  well  known  in  the 
neighborhood  where  they  lived;  that  they  had  been  known  in  that 
neighborhood  by  the  names  of  "Halley,''  "Haley"'  and  "Holley ;"  that 
they  frequently  received  mail,  and  biUs  and  accounts  which  they  paid, 
addressed  to  W.  G.  Halley;  that  there  was  no  one  else  in  that  neigh- 
borhood with  a  similar  name;  that  many  people  who  knew  them  called 
them  by  the  name  of  Halley  instead  of  Holley. 

Mrs.  Holley  testified  that  she  was  at  home  on  the  afternoon  of 
March  9,  and  was  expecting  a  message  from  Austin  relative  to  her 
sister's  condition;  that  about  four  o'clock  on  that  afternoon  she  saw 
appellant's  boj  go  into  the  house  at  1002  with  a  message;  that  she 
stood  on  her  porch  until  the  boy  came  out,  when  she  called  to  him  and 
asked  him  who  that  message  was  for;  that  without  ever  looking  at  it 
he  told  her  is  was  for  *Tjally;"  that  she  then  told  him  she  had  a  very 
sick  sister  in  Austin,  from  whom  she  was  expecting  a  message;  that 
the  boy  made  no  reply,  but  got  on  his  wheel  and  rode  off,  and  she  saw 
him  no  more;  that  she  watched  him  until  he  left  that  street  and  that 
he  did  not  go  to  any  other  house  on  the  street  except  to  the  house  at 
1002;  thfft  the  people  then  living  in  that  house  were  strangers  and 
roomers,  who  had  been  there  only  a  few  days  and  who  soon  thereafter 
left  that  neighborhood;  that  if  the  messenger  boy  had  shown  her  the 
telegram  she  would  have  recognized  it  as  being  for  her  and  would 
have  gone  that  night  to  Austin;  that  if  she  had  received  it  the  next 
day  she  would  have  gone  to  Austin  and  attended  her  sister's  funeral 
and  burial ;  that  it  was  too  late  to  do  so  when  the  telegram  was  finally 
delivered;  ihat  there  were  three  houses  on  the  same  side  of  the  street 
as  hers,  and  eight  on  the  other  side  of  said  street,  and  that  she  and 
her  huaband  were  well  known  to  all  of  the  residents  on  that  street 
except  to  a  few  transit  roomers. 

A  Mr.  Newberry,  who  lived  at  1006  Keimedy  Street,  testified  that 
he  was  at  home  6n  the  evening  of  March  9 ;  that  no  one  called  there 
that  day  with  a  message  for  Mrs.  W.  C.  "Halley"  or  W.  C.  "Plaley ;" 
if  the  boy  had  shown  him  the  message  or  had  inquired  for  Mrs.  W.  C. 
"Haley"  he  could  have  sent  him  to  the  plaintiff's  residence,  as  there 
was  no  W.  C.  "Haley"  in  that  neighborhood. 

A  Mrs.  Stamps,  who  lived  at  the  time  at  1008  Kennedy  Street, 
testified  that  she  had  no  recollection  of  any  messenger  boy  coming 
to  her  house  on  the  afternoon  of  March  9  and  inquiring  for  Mrs.  W. 
C.  "Halley." 

The  people  who  at  that  time  lived  at  1004  Kennedy  Street  were 


438  Texas  Civil  Appeals  Beports^  Vol.  55.  ['^prU, 

street  ear  people  who  had  moved  awaj  and  who  were  imknowii  to 
Mrs.  Holley. 

We  do  not  think  it  ean  be  said  as  matter  of  law  that  the  evidence 
fails  to  establish  negligence  on  appellant's  part,  or  tliat  it  establishes 
snch  contributory  negligence  proximately  entering  into  the  result  as 
is  conclusive  against  appellee's  right  of  recovery.  Begardless  of  the 
mistakes  in  the  address  of  the  telegram,  it  was  appellant's  duty  to 
seasonably  deliver  it  to  the  person  for  whom  it  was  intended  if  by 
the  exercise  of  ordinary  care  and  diligence  it  could  do  so.  (W.  TJ.  Tel. 
Co.  V.  Burrow,  10  Texas  Civ.  App.,  122 ;  W.  U.  TeL  Co.  v.  Smith,  33 
S.  W.,  743 ;  W.  U.  Tel.  Co.  v.  Cain,  40  S.  W.,  624 ;  W.  F.  Tel.  Co.  v. 
De  Jarles,  8  Texas  Civ.  App.,  109 ;  W.  TJ.  TeL  Co.  v.  Waller,  37  Texas 
Civ.  App.,  515;  W.  U.  Td.  Co.  v.  Newhouse  (Ind.),  33  K  E.,  800; 
Herron  v.  W.  U.  Tel.  Co.  (la.),  57  N.  W.,  696.) 

The  evidence  authorized  the  conclusion  tliat  both  appellant's  receiv- 
ing agent  and  delivery  boy  knew  the  import  of  the  telegram  and  the 
importance  of  its  prompt  delivery;  that  when  told  that  no  one  by  the 
name  of  the  addressee  lived  at  the  number  given,  the  delivery  boy 
actually  went  to  the  number  and  house  where  appellee  had  long  lived 
and  on  a  street  where  he  was  well  known,  both  as  Holley  and  Halley, 
and  was  actually  addressed  by  appellee's  wife,  for  whom  the  tele- 
gram was  intended,  with  a  specific  inquiry  for  the  name  of  the  ad- 
dressee, stating  at  the  time  thaft  she  was  expecting  a  telegram  from 
a  very  sick  sister  from  the  very  place  from  which  the  one  in  question 
had  been  sent.  Under  such  circumstances  can  it  be  said  that  appel- 
lant's employes  were  without  negligence?  The  fact  that  the  messenger 
was  informed  that  no  such  person  lived  at  1002  Kennedy  Street 
tended  to  show  that  a  mistake  in  address  had  been  made,  and  the 
messenger  acted,  according  to  his  statement,  consistently  with  a  con- 
sciousness of  such  fact,  for,  as  he  testified,  he  inquired  at  several 
other  numbers  on  the  street.  It  did  so  suggest  to  Mr.  Gordon,  the 
receiving  agent,  when  informed  of  'the  failure  to  deliver  Monday 
morning,  and  he  thereafter  learned  with  certainty  within  fifteen  or 
twenty  minutes  for  whom  the  telegram  was  intended.  Why  it  did  not 
so  suggest  itself  to  Mr.  Hare  or  Mr.  Sparks,  who  succeeded  Mr. 
Gordon  Saturday  evening  and  Sunday,  is  not  very  clear.  Tliey  also 
knew  the  importance  of  the  message,  of  the  effort  and  failure  to 
deliver  and,  if  competent  men  of  experience,  of  the  liability  of  a  writ- 
ing or  transmitting  agent  to  make  an  a  where  an  o  was  intended. 
Had  they  felt  concerned  it  would  seem  that  ordinary  diligence  would 
have  suggested  an  inquiry  of  the  receiving  ofl5ce  for  a  better  address, 
or  some  effort  beyond  what  they  made. 

But  regardless  of  any  failure  on  the  part  of  Mr.  Hare  or  Mr. 
Sparks,  it  must  certainly  he  held  that  the  evidence  warrants  a  find- 
ing of  negligence  on  the  part  of  the  messenger  boy.  Appellee's  evi- 
dence tends  to  contradict  the  boy's  testimony  to  the  effect  that  he 
made  inquiries  at  places  on  Kennedy  Street  other  than  at  1002. 
Had  he  inquired  at  all  of  the  places  he  mentioned,  it  seems  improbable 
that  he  would  not  have  been  directed  by  some  of  the  persons  of  whom 
he  made  the  inquiry  to  Mrs.  Holley.  She  and  her  husband  were  well 
known,  as  before  stated,  by  the  name  of  both  Halley  and  Holley,  and 
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no  one  else  of  either  name  lived  on  the  street.  Or  when  accosted  as 
he  was  by  Mrs.  Holley,  had  the  messenger  exercised  any  care  in  plainly 
answering  her  inquiry  or  in  making  inquiry  for  a  Mrs.  W.  C.  Halley, 
1002  Kennedy  Street,  who  can  doubt  but  that  Mrs.  Holley  would  have 
known  at  once  that  it  was  for  her?  We  think  the  evidence  as  a  whole 
undoubtedly  supports  the  issue  of  negligence  on  appellant's  part. 

What  we  have  said  in  disposing  of  the  issue  of  appellant's  negligence 
applies  also  in  part  to  the  issue  of  contributory  negligence  relied  upon 
as  a  defense.  The  evidence  is  to  the  effect  that  the  surviving  hus- 
band, Mr.  Carter,  wrote  the  telegram  and  gave  it  to  his  friend  Mr. 
Terrell  to  send;  it  was  addressed  by  Mr.  Carter  to  Mrs.  W.  C.  Holley, 
1002  Kennedy  Street,  but  how  it  happened  that  he  wrote  1002  Ken- 
nedy Street  instead  of  1003  is  not  explained.  This  is  left  for  mere 
conjecture.  It  may  have  been  caused  by  want  of  recollection,  by 
misinformation,  or  by  the  distressed  and  disturbed  condition  of  his 
mind  at  the  time;  but  however  it  happened,  it  can  not  be  said  that 
the  evidence  requires  a  finding  that  Carter  was  guilty  of  negligence 
in  giving  the  wrong  number.  The  same,  it  seems  to  us,  is  to  be  said 
as  to  tlie  alleged  negligence  of  Terrell.  He  testified  by  deposition 
that  he  copied  and  delivered  the  telegram  for  transmission  as  Mr. 
Carter  had  written  it,  but  a  letter  written  by  him  to  one  of  appel- 
lant's auditors  was  introduced  in  evidence,  which  states  that:  "After 
seeing  the  original  telegram  written  by  me,  I  am  convinced  that  I 
wrote  the  name  Halley  instead  of  Holley,  as  it  should  have  been.  I 
can  account  for  this  only  on  the  thought  that  I  wrote  the  name  from 
a  card  which  Reverend  Carter  had  written  for  me,  and  I  mistook  the 
name  for  Halley  instead  of  Holley.  This  namje  was  written  on  a  card 
with  one  or  two  others,  and  by  mistake  it  was  written  Halley.  I 
can  account  for  the  mistake  in  no  other  way."  This  evidence,  it  seems 
to  us,  does  not  compel  a  finding  of  negligence  on  Mr.  Terrell's  part 
attributable  to  appellee. 

Regardless,  however,  of  the  question  of  negligence  on  the  part  of 
Carter  and  Terrell,  the  evidence  does  not  require  a  finding  that  the 
misdirection  of  the  telegram  was  a  proximate  cause  of  the  failure  to 
deliver  it  in  time  for  Mrs.  Holley  to  attend  her  sister's  funeral.  It 
seems  plain  from  the  evidence  already  discussed  that  such  delay  for 
such  a  period  was  due  to  the  negligence  of  appellant's  employes  alone. 
The  messenger  went  in  fact  to  the  right  number  of  the  street,  talked 
to  Mrs.  Halley,  and  she  would  have  undoubtedly  received  it  either  as 
Halley  or  Holley,  had  she  not  been  misinformed  as  to  the  name  of 
the  addressee  by  the  messenger.  And  later  yet,  had  Hare  and  Sparks 
exercised  the  diligence  demanded  by  the  nature  of  the  telegram,  and 
actually  exercised  by  Gordon,  no  suflBcient  reason  appears  why  it 
could  and  would  not  have  been  delivered  to  Mrs.  Holley  at  least  in 
time  to  take  the  Sunday  night  train  for  Austin,  which  would  have 
enabled  her  to  attend  her  sister's  funeral  Monday  morning,  it  being 
admitted  that  there  were  regular  morning  and  evening  trains  leaving 
Fort  Worth  for  Austin  at  eight  thirty  a.  m.,  and  eight  twenty  p.  m., 
and  that  the  time  required  for  the  trip  was  about  twelve  hours. 

It  follows  that  in  our  opinion  the  court  did  not  err  in  refusing 
to  give  a  requested  instruction  to  find  for  appellant,  as  first  assigned ; 
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or  in  fiubmitting  the  iBSues,  or  in  overruling  the  motion  for  a  new 
trial,  as  urged  in  the  second,  third,  fourth  and  sixth  assignments  of 
error.  We  are  farther  of  opinion  that  appellant^s  special  instruction 
number  two,  presented  in  the  fifth  assignment  of  error,  was,  so  far 
as  necessary,  suflBciently  embodied  in  the  court's  general  charge,  which 
as  a  whole  correctly  and  sufficiently  presented  the  material  issues  to 
the  jury. 

We  conclude  that  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed. 


International  &  Great  Northern  Bailroad  Company  et  al.  v. 

T.  J.  Duncan. 

Decided  April  28,  1909. 

1.— HarmleM  Error— Issue  Zzduded. 

On  an  appeal  by  defendant,  errors  in  the  admiaaion  and  exclusion  of  evidenoe 
relating  only  to  a  ground  of  recovery  which  was  expressly  excluded  from  con- 
sideration by  the  charge  are  not  ground  for  reversal. 

8. — ^BTidence-^Beleranoy. 

In  an  action  by  a  passenger  for  injuries  attributed  to  the  filthy  and  un- 
sanitary condition  of  the  coach,  it  was  not  error  to  admit  evidence  that  the  child 
of  another  passenger  became  sick  and  vomited  in  an  adjoining  compartment  of 
the  coach. 

8. — ^Byidenco-*PriTlleged  Coaununioatlon. 

Testimony  of  an  attorney  that  plaintiff  had  applied  to  employ  him  to 
bring  the  suit,  submitting  a  statement  variant  from  his  testimony  on  the  trial, 
upon  which  such  attorney  bad  declined  to  bring  the  suit,  was  properly  excluded 
on  objection  by  plaintiff.  It  is  irrelevant,  immaterial  and  a  privileged  communi- 
cation. 

4. — ^Practiee  in  Trial  Court. 

Where  a  female  passenger  sought  recovery  by  reason  of  having  been  made  sick 
by  passengers  smoking  in  the  coach  in  which  sne  traveled,  no  error  appeared  in 
the  admonition  of  the  court  in  the  presence  of  the  jury  that  there  should  be  no 
smoking  in  the  court  room.  It  was  not  a  comment  upon  the  weight  of  plaintifl's 
evidence  nor  prejudicial  to  defendant's  rights. 

5. — Carriers — ^Passenger— Hlsconduct  of  (Hlier  Passengers. 

A  carrier  is  not  liable  for  injuries  to  a  passenger  by  the  profanity  or 
disorderly  conduct  of  other  passengers  unless  its  servants  were  present  or  coald 
have  anticipated  or  prevented  such  conduct.  Charge  considered,  and  held  erron- 
eous for  failure  to  so  qualify  defendant's  liability;  and  requested  charges  on 
the  subject  held  to  have  been  improperly  refused. 

6. — Carrier  of  Passengers — ^Termination  of  Transit. 

A  passenger  traveling  over  connecting  lines  of  railway  upon  a  eonpofl 
ticket,  having  arrived  at  the  terminus  of  one  of  the  connecting  lines,  was 
delayed  there  nine  days  by  sickness;  having  then  gone  to  the  station  of  that 
company  to  procure  a  renewal  or  extension  of  time  upon  his  ticket  which  had 
expired,  he  was  permitted,  with  his  family,  to  remain  in  the  station  building 
about  two  hours  before  taking  the  train  of  the  next  connecting  carrier  at  another 
depot  at  a  short  distance  away.  Held,  that  the  relation  of  passenger  and  carrier 
with  the  company  in  whose  depot  he  so  remained,  had  ended  on  his  arrival  at 
the  terminus  of  that  road,  and  that  while  so  remaining  in  its  depot  awaiting  the 
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^  departure  of  a  train  upon  another  road  he  was  entitled  to  onl^  ordinary  care. 
Charge  on  this  subject  considered,  and  held  erroneous  in  requiring  of  defendant 
the  high  degree  of  care  that  a  very  prudent  person  would  have  used  under 
similar  circumstances  with  respect  to  the  heating  of  its  waiting  room.  Requested 
instruction  on  same  subject  held  improperly  refused. 

7.— Hegligence— ProxiaiAte  Cause — Charge. 

A  defense  to  the  recovery  of  damages  for  personal  injuries  is  established 
where  the  evidence  shows  that  the  proximate  and  efficient  cause  of  the  injury 
was  one  not  due  to  defendant's  negligence.  It  is  not  necessary  to  the  defense 
that  such  result  should  be  due  to  contributory  negligence  by  the  plaintiff. 
Charges  on  this  subject  given  and  refused,  considered  and  held  to  present  error. 

8. — Conflioting  Charges. 

An  erroneous  instruction  to  the  jury  is  not  cured  by  giving  a  charge  in 
conflict  with  it. 

9. — ^Damages— Personal  Injury — Subsequent  AggraTation. 

A  defendant  is  liable  for  the  results  of  a  personal  injury  though  they 
are  aggravated  in  their  subsequent  development  by  circumstances  not  under  his 
control.  His  only  relief  from  responsibility  for  such  subseauent  development  is 
where  the  circumstances  occasioning  it  are  due  to  plaintiff's  own  negligence. 
Requested  instructions  on  this  subject  considered  and  held  improper. 

10. — ^Requested  Instruction. 

Refusal  of  a  proper  and  necessary  instruction  is  not  error  where  the  point 
is  covered  by  another  requested  instruction  which  was  given. 

ON    MOTION    TO    BEFOBM    JUDGMENT. 

11. — ^Practice  on  Appeal. 

Where  the  case  against  a  defendant  has  been  fully  developed  and  verdict 
in  his  favor  properly  directed,  the  judgment  as  to  him  should  be  affirmed, 
though  a  reversal  is  ordered  on  appeal  by  his  codefendant  against  whom  recovery 
was  had.  • 

Appeal  from  the  District  Court  of  Milam  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

Henderson  &  Lockeit,  for  appellant,  St.  Louis  Sou-thwestem  By. 
Co.  {E.  B.  Perkins  and  D.  Upthegrove,  of  counsel.) — The  pas- 
sengers of  whose  conduct  complaint  was  made  were  lawfully  upon  the 
train,  and  defendant  can  not  be  held  liable  for  any  injury  resulting 
to  plaintilFs  wife  by  reason  of  the  words  or  conduct  of  such  passengers, 
unless  its  servants  knew  of  or  could,  by  the  exercise  of  the  care  charge- 
able against  them,  have  anticipated  and  prevented  such  acts  and  con- 
duct. Missouri,  K.  &  T.  By.  Co.  v.  Ball,  25  Texas  Civ.  App.,  500; 
Thweatt  v.  Houston,  E.  &  W.  T.  By.  Co.,  31  Texas  Civ.  App.,  227; 
Texas  &  P.  Bailway  Co.  v.  Woods,  15  Texas  Civ.  App.,  612;  Gal- 
veston, H.  &  S.  A.  Bv.  Co.  V.  Long,  13  Texas  Civ.  App.,  665;  Prokop 
V.  Gulf,  C.  &  S.  F.  By.  Co.,  34  Texas  Civ.  App.,  520;  Gulf,  C.  &  S. 
P.  Bv.  Co.  V.  Shields,  9  Texas  Civ.  App.,  656,  657;  Segal  v.  St.  Louis 
S.  W.  By.  Co.,  35  Texas  Civ.  App.,  517 ;  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Wallen,  65  Texas,  572 ;  N.  N.  &  C.  B.  Co.  v.  Burke,  63  Miss.,  200,  24 
Am.  Bep.,  689. 

The  error  in  the  main  charge  in  authorizing  a  verdict  against  de- 
fendant if  its  servants  were  guilty  of  negligence,  even  though  the  in- 
jury to  plaintiff's  wife  was  caused  by  some  other  act  or  circumstance. 


'442  Texas  Civil  Appeals  Beports,  Vol.  65.  lApnl, 

• 
was  not  cured  by  giving  the  contradictory  special  charge  Xo.  5  re- 
quested by  defendant,  to  the  effect  that  before  they  could  find  against 
defendant  the  jury  must  belicTe  from  the  evidence  that  the  injury  to 
Mrs.  Duncan  was  the  direct  and  proximate  result  of  some  negligence 
on  the  part  of  defendant,  there  being  nothing  by  which  the  jury 
could  determine  which  instruction  should  control,  and  the  natural  in- 
clination of  a  jury  being  to  give  preference  (if  to  either)  to  the  direc- 
tion of  the  court's  main  charge,  rather  than  to  an  instruction  given 
as  upon  the  request  of  a  party.    Houston  &  T.  C.  By.  Co.  v.  Kimbell, 

43  S.  W.,  1051 ;  Baker  v.  Ashe,  80  Texas,  361 ;  Gulf,  C.  &  S.  F.  By. 
Co.  V.  Allbright,  7  Texas  Civ.  App.,  23 ;  Western  U.  Tel.  Co.  v.  M*v, 
8  Texas  Civ.  App.,  180 ;  Willoughby  v.  Townsend,  18  Texas  Civ.  App., 
726 ;  Gonzales  v.  Adoue,  94  Texas,  125 ;  San  Antonio  &  A.  P.  By.  Co. 
T.  Bobinson,  73  Texas,  283-4;  San  Antonio  &  A.  P.  By.  Co.  v.  Jazo, 
25  S-  W.,  713;  International  &  G.  N.  By.  Co.  y.  Lehman,  30  Texas 
Civ.  App.,  3. 

The  uncontradicted  testimony  established  'that  plaintiff's  wife  vras 
transported  over  the  line  of  the  St.  Louis  'Southwestem  By.  Co.  on  a 
coupon  ticket  purchased  from  another  carrier  at  Chattanooga,  and  that 
the  line  of  the  St  Louis  Southwestern  Bailway  Company  terminated 
at  Texarkana,  and  that  plaintiff's  journey  from  that  point  was  to  be, 
and  in  fact  was,  over  the  line  of  the  Texas  Pacific  Bailway  Company; 
hence  when  plaintiff's  wife  debarked  from  the  train  of  the  St.  Louis 
Southwestern  By.  Co.  and  left  its  depot  at  Texarkana  January  6,  1904, 
the  relation  of  carrier  and  passenger  no  longer  existed  between  said 
railway  company  and  plaintiff's  wife,  and  tlie  company  no  longer 
owed  her  that  high  degree  of  care  due  from  a  carrier  to  a  passenger. 
Bailway  Co.  v.  Looney,  85  Texas,  158;  Harris  v.  Howe,  74  Texas, 
534,  5  L.  B.  A.,  777;  Bozwadosfskie  v.  International  &  G.  N.  By. 
Co.,  1  Texas  Civ.  App.,  487;  St.  Louis  S.  W.  Bv.  Co.  v.  Franklin, 

44  S.  W.,  702;  Texas  &  P.  By.  Co.  v.  Miller,  79  Texas,  82;  Davis  v, 
Houston  &  T.  C.  By.  Co.,  59  S.  W.,  844,  846. 

Even  if  defendant's  agent  invited  plaintiff  and  his  wife  to  remain 
at  defendant's  depot,  such  waiting  was  not  for  the  purpose  of  be- 
coming a  passenger  on  defendant's  train,  but  for  the  purpose  of  board- 
ing a  train  on  the  Texas  &  P.  Bailway  which  had  its  own  depot  only 
a  few  steps  distant;  and  plaintiff  and  his  family  were  at  the  most 
licensees  to  whom  no  more  than  ordinary  care  was  due.  Bullock  v. 
Houston,  E.  &  W.  T.  By.  Co.,  55  S.  W.,  184 ;  Missouri,  K.  &  T.  By. 
Co.  V.  Kendrick,  32  S.  W.,  42;  Chicago,  B.  L  &  T.  By.  Co.  v. 
Boyles,  11  Texas  Civ.  App.,  522;  St.  Louis  S.  W.  By.  Co.  v.  McCul- 
lough,  33  S.  W.,  285;  Davis  v.  Houston  &  T.  C.  By.  Co.,  59  S.  W., 
844,  846. 

If  it  was  necessary  for  plaintiff  to  go  to  the  Cotton  Belt  depot  to 
procure  tickets  over  the  Texas  &  Pacific,  and  it  should  be  held  that 
while  procuring  such  tickets  plaintiff  was  due  the  care  owed  a  passen- 
ger, yet,  having  procured  the  tickets  over  the  Texas  &  Pacific,  he 
would  no  longer  be  entitled  to  such  care  at  the  hands  of  the  Cotton 
Belt  after  a  reasonable  time  and  opportunity  to  leave  its  depot.  Davis 
V.  Houston  &  T.  C.  Bv.  Co.,  59  S.  W.,  844;  Bullock  v.  Houston,  E. 
&  W.  T.  By.  Co.,  55  S.  W,,  184;  Heinlein  v.  B.  &  P.  B.  Co.,  147 
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Mass.,  136;  Pittsburg,  etc.,  R.  Co.  v.  Krouse,  30  Ohio  St.,  222;  John- 
son V.  Boston,  etc.,  R.  Co.,  125  Mass.,  75. 

B.  B.  Pool  and  Monta  J.  Moore,  for  appellee. — By  the  deposition 
of  the  witness  Hart  appellant  sought  to  introduce  evidence  of  com- 
munications between  attorney  and  client  which  were  privileged,  and 
therefore  not  admissible.  Mcintosh  v.  Moore,  22. Texas  Civ.  App., 
22;  Railway  Co.  v.  Lock,  30  Texas  Civ.  App.,  426. 

If  there  was  error  in  the  paragraph  of  the  court's  charge  com- 
plained of  in  the  eleventh  assignment,  it  was  not  afSrmative  error,  and 
was  abundantly  corrected  by  other  portions  of  the  main  charge  and 
by  special  charges  I^os.  4a  and  5,  given  at  appellant's  request.  Yel- 
low Pine  Oil  Company  v.  Noble,  101  Texas,  125;  Parks  v.  San  An- 
tonio Trac.  Co.,  100  Texas,  222;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Lester,  99  Texas,  214;  International  &  6.  N.  Ry.  Co.  v.  Branch,  29 
Texas  Civ.  App.,  144;  International  &  6.  N.  Ry.  Co.  v.  Hugen,  45 
Texas  Civ.  App.,  326. 

It  was  not  error  to  refuse  special  charge  No.  12,  because  the  same 
is  incorrect  and  misleading  in  that  it  requires  the  jury  to  believe  that 
appellant's  servants  should  have  foreseen  that  the  particular  words, 
**hands  on  your  pocket-book,'*  would  be  called  out,  whereas  it  was  not 
necessary  as  a  condition  to  liability  that  the  servants  should  antici- 
pate the  precise  consequences  of  their  negligence.  Railway  Co.  v. 
Morgan,  108  S.  W.,  724;  Trinity  Lumber  Co.  v.  Denham,  86  Texas, 
60;  Rice  v.  Dewberry,  93  S.  W.,  719;  Railway  Co.  v.  Wall,  110  S.  W., 
454 ;  Railway  Co.  v.  Kennedy,  112  S.  W.,  339. 

It  appearing  from  the  undisputed  testimony  that  plaintiff  purchased 
through  tickets  from  Chattanooga  to  Taylor,  and  there  being  no  evi- 
dence that  the  tickets  contained  any  limitation  as  to  liability,  the  con- 
tract for  through  transportation  became  also  the  separate  contract  of 
appellant  as  connecting  carrier,  and  hence  there  existed  the  relation  of 
carrier  and  passenger  between  appellant  and  Mrs.  Duncan  while  the 
latter  was  at  appellant's  depot  in  Texarkana;  her  previous  removal 
from  the  train  and  detention  at  the  hospital  imder  the  directions  of 
appellant's  servants  and  under  the  circumstances  shown  by  the  un- 
contradicted evidence  not  having  terminated  such  relation  and  not 
being  inconsistent  therewith.  Looney  v.  Railway  Co.,  10  S.  W.,  100; 
Railway  Co.  v.  Wjrnn,  44  Texas  Civ.  App.,  29;  Railway  Co.  v.  Marrs, 
100  Texas,  530, 

Where  a  party  requests  a  number  of  charges  on  a  given  issue,  he 
can  not  complain  if  the  court  selects  and  gives  such  of  the  charges  as 
the  party  may  deem  less  favorable.  Cane  Belt  Ry.  Co.  v.  Crosson,  39 
Texas  Civ.  App.,  369;  Railway  Co.  v.  Branch,  29  Texas  Civ.  App., 
144. 

The  verdict  of  the  jury  is  supported  by  the  evidence.  Railway  Co. 
V.  Mackie,  71  Texas,  491;  Railway  Co.  v.  Campbell,  30  Texas  Civ. 
App.,  35;  Arrington  v.  Railway  Co.,  70  S.  W.,  551;  Rice  v.  Dewberry, 
93  S.  W.,  715;  Railway  Co.  v.  Byrd,  40  Texas  Civ.  App.,  315. 

RICE,  Associate  Justice. — Appellee  T.  J.  Duncan  sued  appellant 
the  St.  Louis  Southwestern  Railway  Company,  the  Texas  &  Pacific 


444  Texas  Civil  Appeals  Eepokts,  Vol.  65.  lAprU, 

Sailway  Company  and  tbie  International  &  Great  Korthem  Bailroad 
Company,  to  recover  damages  for  personal  injuries  alleged  to  have 
been  received  by  his  wife,  Mrs.  L.  A.  Duncan^  while  a  passenger  on 
defendants'  lines  of  railway  between  Memphis^  Tennessee,  and  Tay- 
lor, Texas. 

The  evidence  offered  for  plaintiff  shows  that  on  the  second  of  Janu- 
ary, 1904,  he  with  his  family,  consisting  of  his  wife  and  five  small 
children,  left  their  home  at  Chanute,  Tennessee,  for  Taylor,  Texas, 
traveling  overland  some  thirty-five  miles  from  their  home  to  Glen- 
mary,  where  they  went  by  train  to  Chattanooga,  and  from  thence  to 
Memphis,  arriving  there  about  11  o'clock  on  the  night  of  January  5th. 
While  at  Chattanooga  plaintiff  purchased  coupon  tickets  over  defend- 
ants' lines  of  railway  for  himself  and  family  to  Taylor,  Texas.  Re- 
maining the  niglirt  of  the  5th  at  the  depot  in  Memphis,  where  his  wife 
and  children  slept  on  a  quilt  on  the  fioor,  they  took  passage  on  the 
morning  of  the  6th  about  8  o'clock  on  the  cars  of  the  St.  Louis 
Southwestern  Bailway  for  Texarkana,  arriving  there  about  11 :30  that 
night.  Plaintiff's  wife  was  enceinte,  about  iovlt  months  advanced  in 
pregnancy,  and  shortly  before  reaching  Texarkana,  miscarried,  on  ac- 
count of  which  he  and  his  family  were  compelled  to  remain  at  Tex- 
arkana until  she  was  able  to  resume  her  journey.  Upon  reaching 
Texarkana,  by  direction  of  the  conductor  and  a  special  agent  of  ap- 
pellant, plaintiff's  wife  was  taken  to  a  private  sanitarium  where,  after 
treatment  for  nine  days,  she  was  discharged  on  the  14th  of  January, 
and  they  resumed  their  journey  that  morning,  arriving  at  Taylor  that 
night. 

Plaintiff  alleged  among  other  things  that  the  car  in  which  they 
rode  from  Memphis  to  Texarkana  was  crowded,  was  allowed  to  become 
filthy  and  in  an  unsanitary  condition;  that  en  route  the  drinking 
water  gave  out  before  reaching  Texarkana;  that  his  wife  became  very 
thirsty  and  suffered  intensely  for  the  want  of  water,  and  that  during 
said  day  she  was  greatly  disturbed  and  annoyed  by  the  rude  and  bois- 
terous conduct  and  profane  language  indulged  in  by  other  passengers 
in  her  presence  and  hearing;  that  the  lights  in  the  coach  in  which  she 
was  riding,  after  burning  for  a  short  while,  suddenly  went  out,  where- 
by tliey  were  compelled  to  travel  the  balance  of  the  journey  to  Tex- 
arkana in  the  dark;  that  after  said  lights  went  out  some  one  in  the 
coach  halloed  out,  "Hands  on  your  pocket-book,"  on  account  of  which 
she  became  very  much  frightened  and  nervous  and  miscarried,  which 
was  occasioned  by  all  of  the  wrongful  and  negligent  acts  of  appellant 
above  recited.  It  was  further  alleged  that  while  at  the  sanitarium  she 
was  improperly  treated  by  the  physicians  of  appellant,  who  were  neg- 
ligent in  the  removal  of  the  after-birth,  and  who  discharged  her  in  a 
feeble  condition  and  before  she  was  able  to  resume  her  journey;  and 
that  at  the  time  of  said  discharge  the  weather  was  cold,  inclement  and 
damp,  and  that  appellant's  depot,  where  plaintiff  was  compelled  to  go 
to  procure  tickets  for  the  balance  of  their  journey  and  where  plain- 
tiff's wife  awaited  the  arrival  of  her  train,  was  improperly  heated  and 
ventilated,  causing  her  to  contract  a  severe  cold,  which  developed  into 
a  pulmonary  trouble,  from  which  she  suffered  great  physical  pain  and 
injury,  and  that  the  cars  in  which  they  rode  en  route  from  Texarkana 
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to  Taylor  were  likewise  improperly  heated  and  ventilated,  occasioning 
further  injury;  that  on  account  of  said  injuries  so  received  at  the 
hands  of  appellant  she  was  made  sick  and  was  confined  to  her  bed 
some  four  or  five  months  after  her  arrival  at  Taylor,  and  to  her  house 
some  twelve  months,  suffering  from  milk  leg,  as  well  as  other  com- 
plications. 

The  answers  of  appellants,  among  other  things,  consisted  of  a  gen- 
eral denial  and  pleas  of  contributory  negligence.  Plaintiff  dismissed 
as  to  the  Texas  &  Pacific  Bailway  Company  and,  failing  to  introduce 
any  evidence  against  the  International  &  Great  Northern  Btiilroad 
Company,  the  court  instructed  a  verdict  in  behalf  of  the  latter,  and  the 
trial  proceeded  before  a  jury  as  against  appellant,  and  verdict  was 
returned  in  favor  of  plaintiff  in  the  sum  of  $5,000,  upon  which  judg- 
ment was  accordingly  rendered  and  from  which  this  appeal  is  prose- 
cuted. 

As  the  first  seven  assignments  are  addressed  to  supposed  errors 
growing  out  of  the  ruliug  of  the  court  in  the  admission  and  exclusion 
of  evidence,  and  the  refusal  of  special  charges  in  reference  to  the  in- 
juries complained  of,  predicated  upon  the  alleged  improper  treatment 
and  premature  discharge  of  plaint^'s  wife  by  physicians  while  at  the 
sanitarium  at  Texarkana,  it  will  not  be  necessary  to  consider  the 
same  for  the  reason  that  the  court  expressly  charged  that  the  plaintiff 
could  recover  nothing  on  account  thereof. 

We  overrule  the  eighth  assignment,  because  we  think  the  evidence  was 
properly  admitted  relative  to  a  child  being  sick  in  an  adjoining  com- 
partment of  the  same  car,  as  the  same  might  properly  be  considered 
as  a  circumstance  in  connection  with  the  other  evidence  offered  upon 
this  subject. 

By  the  ninth  assignment  appellant  complains  that  the  court  erred 
in  refusing  to  permit  it  to  prove  by  B.  D.  Hart,  Esq.,  an  attorney  of 
Texarkana,  of  the  firm  of  Hart  &  Mahaffey,  that  the  plaintiff,  after 
the  alleged  injury  to  his  wife,  consulted  him  with  the  view  of  em- 
plojring  his  firm  to  bring  suit  against  appellant  on  account  of  the 
miscarriage  of  his  wife,  and  submitted  to  him  a  written  statement  of 
the  facts  upon  which  he  based  his  claim,  and  that  the  same  was 
variant  from  plaintiff's  testimony  on  the  trial,  and  to  show  that  said 
attorney  did  not  bring  suit  for  plaintiff  against  appellant  on  said 
claim.  We  do  not  think  there  was  any  error  in  the  exclusion  of  this 
evidence.  It  was  objected  to  on  the  ground  that  it  was  irrelevant  and 
immaterial,  and  further,  that  the  same  was  a  privileged  communication 
between  attorney  and  client.  In  our  judgment  all  of  these  objections 
were  sound,  for  which  reason  we  overrule  this  assignment.  (Mcin- 
tosh V.  Moore,  22  Texas  Civ.  App.,  22 ;  Ft.  Worth  &  D.  C.  By.  Co.  v. 
liock,  30  Texas  Civ.  App.,  426;  Greenleaf  on  Ev.,  section  238.) 

We  overrule  the  tenth  assignment  complaining  of  the  admonition  of 
the  court  in  the  presence  of  the  jury,  to  the  effect  that  there  should 
be  no  smoking  in  the  court  room  during  the  trial,  because  it  was  the 
duty  of  the  court  to  preserve  order  and  decorum  and  to  prevent  smok- 
ing during  its  sessions;  especially  was  this  true  where  a  juryman  had 
been  made  sick  thereby  and  had  complained  to  the  court,  notwith- 
standing his  attention  had  been  called  thereto  by  plaintiff  testifying 
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that  biB  wife  was  nauseated  from  the  smell  of  tobacco  fumes  while  a 
passenger  on  appellant's  railway.  It  was  in  no  sense  a  charge  or 
comment  upon  the  weight  of  the  evidence,  as  contended  for  by  appel- 
lant, nor  can  we  think  it  could  be  regarded  as  prejudicing  its  rights. 
By  its  eleventh  assignment  appellant  urges  that  the  court  erred  in 
the  following  paragraph  of  its  charge  to  the  jury,  to  wit:  "Now  if 
you  believe  from  the  evidence  that  while  the  plaintiff's  wife  was  a 

Eassenger  on* the  St.  Louis  Southwestern  Railway  Company^s  train 
etwcen  Memphis  and  Texarkana  the  condition  of  the  car  in  which  she 
was  riding  was  in  such  an  unsanitary  and  imclean  condition  that  it 
contained  noxious  fumes  and  odors;  or  if  you  believe  from  the  evidence 
that  the  said  car  was  not  supplied  with  sufiQcient  drinking  water;  or 
if  you  believe  from  the  evidence  that  the  lights  in  said  car  went  out 
or  became  extinguished;  or  if  you  believe  from  the  evidence  that  any 
of  tlie  passengers  on  said  car  were  drinking  liquor  and  that  they  used 
improper  or  indecent  language  or  were  guilty  of  improper  conduct  in 
the  presence  and  hearing  of  the  plaintiff's  wife;  and  if  you  further  be- 
lieve from  the  evidence  that  any  of  the  aforesaid  conditions  which 
may  be  shown  to  have  existed  were  the  proximate  result  of  the  failure 
of  the  St.  Louis  Southwestern  Bailway  Company,  its  agents  or  em- 
ployes, to  exercise  that  high  degree  of  care  that  very  careful  and  pru- 
dent persons  would  have  exercised  under  similar  circumstances,  and 
if  you  further  believe  from  the  evidence  that  any  of  the  aforesaid  con- 
ditions which  may  be  shown  to  have  existed  were,  either  separately  or 
in  conjuDction  with  each  other,  the  direct  and  proximate  cause  of  the 
miscarriage  of  the  plaintiff's  wife,  and  that  by  reason  of  such  miscar- 
riage plaintiff's  wife  suffered  or  sustained  any  of  the  injuries  com- 
plamed  of  in  plaintiff's  petition,  then  you  will  find  for  the  plaintiff, 
unless  you  find  for  the  defendant  under  further  instructions  herein," 
because  the  same  authorized  the  jury  to  hold  this  defendant  liable  for 
improper  or  indecent  language  or  improper  conduot  of  passengers  on 
defendant's  train  in  the  presence  and  hearing  of  plaintiff's  wife,  with- 
out requiring  that  the  jury  should  believe  the  defendant's  servants  or 
some  of  them  were  present  at  the  time,  or  knew  or  could  have  known 
of  such  improper  language  or  conduct,  or  could  have  anticipated  and 
prevented  the  same;  and  further,  because  said  paragraph  of  said 
charge  authorized  and  directed  the  jury  to  find  for  the  plaintiff  against 
the  defendant  upon  a  finding  that  one  set  of  facts  or  circumstances 
constituted  negligence  on  the  part  of  defendant,  and  another  set  of 
facts  directly  and  proximately  caused  the  injury  to  plaintiff's  wife. 
By  its  proposition  thereunder,  appellant  insists  that  passengers  of 
whose  conduct  complaint  was  made  were  lawfully  upon  the  train,  and 
defendant  can  not  be  held  liable  for  any  injury  resulting  to  plaintiff's 
wife  by  reason  of  the  words  or  conduct  of  such  passengers,  unless  its 
servants  knew,  or  could  by  the  exercise  of  the  care  chargeable  against 
it,  have  anticipated  and  prevented  such  acts  and  conduct.  In  this  con- 
nection  defendant  requested  the  following  special  charges: 

"Gentlemen  of  the  jury:  You  are  charged  that  you  can  not  con- 
sider as  against  the  defendant,  St.  Louis  Southwestern  Bailway 
Company,  any  boisterous,  loud  or  unseemly  conduct  on  the  part  of 
any  passengers  on  the  car  in  which  Mrs,  Duncan  was  riding  unless 
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you  believe  from  the  evidence  that  at  the  time  of  the  said  boisterous, 
loud  OP  unseemly  conduct,  one  of  the  defendant's  servants  in  charge 
of  said  train  was  present  or  knew,  or  could  have  known,  of  the  loud, 
boisterous  and  unseemly  conduct  on  the  part  of  said  passengers/' 

"Gentlemen  of  the  jury:  You  are  charged  that  if  you  believe  from 
the  evidence  that  some  person  in  the  car  in  which  Mrs.  Duncan  was 
riding  called  out  "bands  on  your  pocket-books,''  and  that  the  said 
words  frightened  and  alarmed  Mrs.  Duncan,  and  was  the  direct  and 
proximate  cause  of  her  miscarriage,  yet  before  you  can  find  for  the 
plaintiff  because  of  injuries  resulting  therefrom  you  must  believe  that 
some  servant  or  employe  of  the  said  defendant  St.  Louis  Southwest- 
ern Bailway  Company  was  at  the  time  present  in  the  car  or  had  rea- 
son to  anticipate  that  the  said  words  would  be  called  out;  and  unless 
you  believe  from  the  evidence  that  some  servant  or  employe  of  said 
defendant  was  present  at  the  said  time  or  could  have  anticipated  that 
the  said  words  would  be  called  out,  then  you  must  disregard  the  said 
words  or  any  effect  you  may  believe  they  had  upon  Mora.  Duncan  in 
arriving  at  your  verdict." 

There  was  no  testimony  that  any  of  the  train  crew  were  present  at 
of  the  passengers  were  rude  and  boisterous,  using  loud  language,  and 
that  when  the  lights  went  out,  some  one  halloed  "Hands  on  your 
pocket-book."  It  was  not  shown  who  did  this.  Plaintiff's  wife  testi- 
fied that  she  was  greatly  disturbed  by  reason  of  the  disorderly  con- 
duct; that  when  some  one  halloed  out  "Hands  on  your  pocket-book" 
she  became  very  nervous,  shook  all  over,  turned  sick  and  miscarried. 

There  was  testimony  on  the  part  of  plaintiff  to  the  effect  that  some 
this  time.  The  conductor  testified  thai  he  caused  the  passengers  that 
were  cursing  and  swearing  to  sit  down,  which  they  did  while  he  re- 
mained in  the  car;  that  he  had  no  reason  to  believe  that  they  would 
again  become  boisterous  when  he  left;  that  he  did  not  know  whether 
this  occurred  in  the  particular  car  in  which  plaintiff  and  his  wife 
were  riding.  We  are  inclined  to  think  that  the  charge  given  by  the 
court  is  open  to  the  criticism  urged  against  it,  because  it  permitted  a 
finding  against  appellant  without  requiring  the  jury  to  further  be- 
lieve that  the  defendant's  servants  or  some  of  them  were  present  at 
the  time,  or  knew  or  could  have  known  of  such  improper  language  or 
conduct,  or  could  have  anticipated  or  prevented  the  same.  The  par- 
ties who  were  guilty  of  this  conduct  were  shown  to  have  been  passen- 
gers. They  were  lawfully  upon  the  train,  and  before  appellant  could 
properly  be  held  accountable  for  their  misconduct  in  this  respect,  it 
must  appear  that  the  same  was  done  either  in  the  presence  or  hearing 
of  its  servants,  and  they  failed  to  interfere  and  prevent  it,  or  that 
the  circumstances  should  have  caused  them  to  have  anticipated  some- 
thing of  the  kind  and  prevented  it.  The  charge  therefore,  in  our 
judgment,  as  given  was  error.  The  special  charge  asked  should  have 
been  given,  because  it  was  tlie  law  of  the  case  as  made  by  the  evi- 
dence. (Missouri,  K.  &  T.  By.  Co.  v.  Ball,  25  Texas  Civ.  App.,  600; 
Thweat  v.  Houston,  E.  &  W.  T.  By.  Co.,  31  Texas  Civ.  App.,  227; 
Texas  &  V.  By.  Co.  v.  Woods,  15  Texas  Civ.  App.,  612;  40  S.  W., 
846 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Long,  13  Texas  Civ.  App.,  665 ; 
Prokop  V,  Gulf,  C.  &r8.  F,  By.  Co.,  34  Texas  Civ.  App.,  520;  Gulf,  C, 
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&  S.  F.  By.  Co.  V.  Shields,  9  Texas  Civ.  App.,  656 ;  Segal  v.  St.  Louis 
S.  W.  By.  Co.,  35  Texas  Civ.  App.,  517;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Wallen,  65  Texas,  672 ;  Kew  Orleans,  St.  L.  &  C.  B.  Co.  v.  Burke,  53 
Miss.,  200,  24  Am,  Bep.,  689.) 

By  its  fourteenth  assignment  of  error  appellant  insists  that  the 
court  erred  in  the  following  paragraph  of  its  charge  to  the  jury: 

"If  you  believe  from  the  evidence  that  on  January  14,  1904,  plain- 
tiff went  to  the  depot  of  the  St.  Louis  Southwestern  Bailway  Com- 
pany at  Texarkana  to  get  his  tickets  extended  in  order  to  resume  his 
journey,  and  you  believe  it  was  necessary  for  him  io  go  to  said  depot 
for  such  purpose,  and  you  further  believe  that  plaintiff  and  his  wife, 
by  the  directions  of  the  ticket  agent  of  the  said  St.  Louis  Southwest- 
em  Bailway  Company  at  Texarkana,  renmined  in  *the  waiting  room  of 
said  depot  of  the  St.  Louis  Southwestern  Bailway  Company  at  Tex- 
arkana until  they  boarded  the  passenger  train  of  the  Texas  &  Pacific 
Bailroad,  then  you  are  instructed  that  plaintiff  and  his  wife  were 
passengers  of  the  said  St.  Louis  Southwestern  Bailroad  up  to  the  time 
they  left  said  depot  to  board  the  train  of  the  Texas  &  Pacific  Bailroad 
on  which  they  left  Texarkana,  and  if  you  further  believe  from  the  evi- 
dence that  while  she  was  at  said  depot  waiting  for  a  train  upon  which 
to  depart,  that  said  depot  waiting  room  was  not  properly  heated,  and 
that  by  reason  of  the  room  being  improperly  heated  plaintiff's  wife 
became  chilled  and  sick,  and  caught  a  cold  and  suffered  as  alleged  in 
plaintiff's  petition,  and  you  believe  from  the  evidence  that  defendant's 
failure  to  have  said  depot  waiting  room  properly  heated,  if  it  was  im- 
properly heated,  was  a  failure  on  the  part  of  the  defendant,  St.  Louis 
Southwestern  Bailway  Company,  to  exercise  that  high  degree  of  care 
that  a  very  prudent  person  would  have  used  under  similar  circum- 
stances, and  that  such  failure  on  the  part  of  defendant  to  properly  heat 
the  waiting  room  (if  there  was  such  failure)  was  the  direct  and  proxi- 
mate cause  of  plaintiff's  wife  becoming  chilled  and  catching  cold  and 
suffering,  as  alleged  in  plaintiff's  petition,  you  will  find  your  verdict 
for  the  plaintiff  unless  you  find  for  defendant  under  other  charges 
hereinafter  given  you,  notwithstanding  you  may  find  against  the 
plaintiff  on  the  question  of  miscarriage  already  submitted  to  you." 

The  imcontroverted  testimony  established  the  fact  that  the  plaintiff 
and  his  wife  were  transported  over  the  line  of  the  St.  Louis  &  South- 
western Bailway  Company  on  a  coupon  ticket  purchased  fiom  another 
carrier  at  Chattanooga,  and  that  the  line  of  the  St.  Louis  Southwestern 
Bailway  Co.  terminated  at  Texarkana,  and  that  the  plaintiff's  journey 
from  that  point  was  to  be,  and  in  fact  was,  over  the  line  of  the  Texas 
&  Pacific  Bailway  Company.  Plaintiff  and  family  were  detained  at 
Texarkana  for  some  eight  days,  on  account  of  this  mishap  to  his  wife. 
On  starting  again  it  became  necessary,  it  appears  from  the  evidence, 
for  him  to  procure  other  tickets  upon  which  to  continue  his  journey. 
These  tickets,  however,  when  issued  to  him,  were  issued,  as  appears 
from  the  face  thereof,  iy  the  Texas  &  Pacific  Company,  and  not  by  the 
appellant.  He  testified,  however,  that  he  went  to  "appellant's  depot  to 
procure  his  tickets,  and  obtained  them  there.  But  be  this  as  it  may, 
upon  receiving  the  tickets  his  mission  at  appellant's  depot  was  ended, 
as  he  must  resume  his  journey  from  the  depot  of  the  Texas  &  Pacific 
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It  seems  that  the  plaintiff  and  his  wife  missed  the  first  train  out  after 
procuring  their  tickets,  and  returned  to  the  depot  of  appellant  and 
were  told  by  the  agent  that  they  might  remain  there  if  they  so  desired 
until  the  arrival  of  the  next  Texas  &  Pacific  train,  about  two  hours 
thereafter,  which  they  did.  It  wias  shown  that  the  Texas  &  Pacific 
depot  was  only  a  short  distance  from  appellant's  depot;  and  while 
plaintiff  testified  that  this  occurred  at  appellant's  depot,  and  the  tick- 
eta  were  procured  there,  yet  it  must  be  confessed  from  all  the  facts  in 
evidence  there  is  some  doubt  as  to  whether  he  was  not  mistaken  in 
this  regard.  Plaintiff  and  his  wife  both  testified  that  the  latter  caught 
cold  while  waiting  at  the  depot  for  the  train  to  Longview.  It  was 
shown  by  the  testimony  of  the  physician  at  the  sanitarium  that  it  was 
safe  for  Mrs.  Duncan  to  leave  the  hospital  at  the  time  she  did  pro- 
vided care  should  be  taken  of  her.  It  was  alleged  by  plaintiff  that  at 
the  time  his  wife  resumed  her  journey  from  Texarkana,  that  the 
weather  was  cold,  raw  and  damp,  and  it  was  necessary  for  her  confort 
that  she  be  furnished  with  a  comfortable  waiting  room  at  the  depot 
while  waiting  for  her  train,  and  that  the  defendant  negligently  failed 
to  perform  its  duty  in  this  respect  in  this,  that  said  depot  was  im- 
properly heaited  and  ventilated,  by  reason  of  which  his  wife  became 
chilled  while  awaiting  the  arrival  of  said  train,  caught  cold  and  con- 
tracted a  pulmonary  trouble,  which  was  alleged  to  be  permanent  and 
incurable,  etc. 

Appellant  in  this  connection  requested  that  the  following  charge  be 
given,  which  was  refused:  "Gentlemen  of  the  jury:  You  are  charged 
that  when  Mrs.  Duncan  debarked  from  the  train  of  the  St.  Louis 
Southwestern  Bailway  Company  at  Texarkana,  and  was  removed  from 
the  depot  of  said  company,  the  relation  of  passenger  and  carrier  no 
longer  existed  between  the  railway  company  and  the  said  Mrs.  Dun- 
can, and  the  said  railway  company  no  longer  owed  to  the  said  Mrs. 
Duncan  that  high  degree  of  care  that  a  very  prudent  and  cautious 
person  would  have  exercised  under  the  same  or  similar  circumstances." 

We  are  constrained  to  believe  that  the  charge  complained  of  ought 
not  to  have  been  given,  for  the  reason  that  under  the  facts  in  evidence 
pkintiff  was  not  a  passenger  of  appellant  at  the  time  this  alleged  in- 
jury was  received  by  his  wife.  Her  journey  over  appellant's  road  had 
been  completed  some  nine  days  before,  and  at  the  time  thereof  she  and 
her  husband  had  completed  the  transaction  of  procuring  their  tickets, 
and  were  merely  awaiting  at  the  depot  the  departure  of  the  Texas  & 
Pacific  train,  and  were  not  at  this  time  passengers  of  appellant.  The 
special  charge  was  applicable  to  the  facts  proven  and  should  have  been 
given.  (Gulf,  C.  &  S.  P.  By.  Co.  v.  Looney,  85  Texas,  158;  Harris 
V.  Howe,  74  Texas,  634;  Rozwadosfskie  v.  International  &  G.  N.  Ry. 
Co.,  1  Texas  Civ.  App.,  487;  St.  Louis  S.  W.  Ry.  Co.  v.  Franklin, 
44  S.  W.,  702;  Texas  &  P.  Ry.  Co.  v.  Miller,  79  Texas,  82.)  It  seems 
to  us,  under  the  circumstances,  appellant  only  owed  the  duty  of  ordi- 
nary care.  (Bullock  v.  Houston,  E.  &  W.  T.  Ry.  Co.,  55  S.  W.,  184; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Kendrick,  32  S.  W.,  42;  Chicago,  R.  I. 
&  T.  Ry.  Co.  V.  Boyles,  11  Texas  Civ.  App.,  522,'  St.  Louis  S.  W.  By. 
Vol.  LV  Civil— 20, 
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Co.  V.  McCidloch,  33  S.  W.,  285 ;  Davis  v.  Houston  &  T.  C.  Ev.  Co., 
59  S.  W.,  844.) 

By  the  16th  and  17th  assignments  appellant  urges  that  the  court 
erred  in  giving  special  charge  No.  1  requested  by  plaintiff,  and  in  re- 
fusing to  give  special  charge  Xo.  6,  requested  by  appellant  Charge 
No.  1,  which  was  given,  is  as  follows : 

"Gentlemen  of  the  jury:  You  are  further  instructed  if  you  believe 
from  the  evidence  that  the  miscarriage  of  the  plaintiff's  wife  was 
caused  in  part  by  the  negligence  of  the  defendant,  St.  Louis  South- 
western B«ailway  Company,  as  alleged  by  plaintiff,  and  in  part  by  the 
journey  shown  to  have  been  made  by  the  plaintiff  and  his  wife,  you 
will  find  for  the  plaintiff  on  the  issue  as  to  the  miscarriage,  unless  you 
believe  from  the  evidence  that  the  plaintiff  and  his  wife  in  undertak- 
ing said  journey  in  the  maimer  in  which  they  did  undertake  it,  or  in 
remaining  over  night  in  the  depot  at  Memphis,  or  both,  failed  to  exer- 
cise such  care  as  persons  of  ordinary  prudence  would  have  exercised 
under  similar  circumstances.^' 

Special  charge  No.  6,  which  was  refused,  reads  as  follows:  "Gentle- 
men of  the  jury:  The  burden  of  proof  is  upon  the  plaintiff  to  estab- 
lish by  a  preponderance  of  the  evidence  all  the  facts  and  circumstances 
necessary  to  entitle  him  to  recover,  among  which  is  included  the  fact 
that  the  injury  to  his  said  wife  of  which  he  complains  herein  was  the 
direct  and  proximate  result  of  some  negligent  act  or  omission  of  the 
defendant,  St.  Louis  Southwestern  Railway  Company  or  its  servants 
as  charged  in  the  petition;  and  if  you  believe  from  the  evidence  that 
the  injury  to  Mrs.  Duncan  was  not  the  direct  and  proximate  result 
of  some  negligent  act  or  omission  on  the  part  of  the  defendant,  St. 
Louis  Southwestern  Eailway  Company  or  its  servants,  as  charged  in 
the  petition,  but  was  the  direct  and  proximate  result  of  some  other 
act,  fact  or  circumstance,  then  you  must  find  for  the  defendant  St. 
Louis  Southwestern  Railway  Company,  although  you  may  believe  such 
cause  was  in  no  way  due  to  the  negligence  of  T.  J.  Duncan  or  his 
wife.'' 

There  was  evidence  showing  that  plaintiff's  wife  w^as  a  frail,  deli- 
cate woman,  had  formerly  suffered  a  miscarriage,  and  before  reaching 
Memphis,  where  she  boarded  appellant's  train,  had  traveled  for  three 
days  A  distance  of  over  400  miles,  the  major  part  of  which  was  by 
rail;  that  she  spent  the  night  at  Memphis  at  the  depot,  where  she 
slept  upon  a  quilt  and  capes  spread  upon  the  floor  of  the  depot,  hav- 
ing insufficient  rest.  There  was  also  evidence  to  the  effect  that  this 
trip  was  ill-advised,  and  that  the  inconveniences  thereof  prior  to 
reaching  Memphis  might,  of  themselves,  h«ave  brought  on  the  mis- 
carriage of  which  she  complained;  and  while  it  is  true  the  evidence 
supported  their  allegations  relative  to  the  unsanitary  condition  of  the 
car,  and  the  other  circumstances  complained  of  as  occurring  therein 
while  traveling  from  Memphis  to  Texarkana,  still,  there  was  a  con- 
flict in  the  evidence  on  the  issue  thus  raised  by  the  pleading.  Under 
these  circumstances  we  think  it  was  improper  for  the  court  to  have 
given  special  charge  No.  1  at  the  request  of  plaintiff,  because,  in  our 
judgment,  it  was  error  to  liold  appellant  liable  for  injuries  occurring 
to  appellee's  wife  during  other  parts  of  the  journey  prior  to  the  time 
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that  they  hecame  passengers  on  its  road;  especially  so,  since  it  vas 
not  contended  that  the  other  injuries  were  occasioned  by  parties  who 
were  tort  feasors  wuth  appellant. 

Special  charge  No.  6  requested  by  appellant  presented  the  issues 
npon  this  phase  of  the  case  in  accordance  with  the  law,  as  we  view  it, 
and  should  have  been  given,  with  the  exception  that  the  word  ^'estab- 
lished'^  should  have  been  eliminated  therefrom,  as  it  imposed  a  greater 
burden  upon  the  plaintiff  than  the  law  required.  (Dumas  v.  Mis- 
souri, K.  &  T.  Ey.  Co.,  43  S.  W.,  908.) 

And  this  error  was  not  cured  by  the  giving,  at  the  request  of  ap- 
pellant, of  special  charge  No.  5,  because  special  charge  No.  1  was  in 
conflict  therewith,  and  left  tlie  jury  without  a  proper  rule  to  govern 
them  upon  the  subject.  (Houston,  E.  &  W.  T.  By.  Co,  v.  Greer.  22 
Texas  Civ.  App.,  5.)  And  special  charge  No.  6  should  have  been 
given,  notwithstanding  tlie  fact  that  the  court  had  already  given  at 
the  request  of  appellant  special  charge  No.  5.  See  Eailway  Co.  v. 
Jamison,  27  S.  W.,  1090;  Bailway  Co.  v.  McKenzie,  30  Texas  Civ. 
App.,  293. 

By  the  eighteenth  assignment  of  error  it  is  urged  that  the  court 
erred  in  refusing  special  cliarge  No.  10,  as  follows :  "You  are  charged 
that  a  railway  company  upon  whose  train  a  passenger  may  have  been 
injured  through  the  negligence  of  its  servants,  is  liable  only  for  in- 
juries which  are  tlie  direct  and  proximate  result  of  the  said  negligence 
of  said  railway  company  or  its  servants,  and  that  if  thereafter  any 
independent,  intervening  cause,  from  any  source  or  agency  not  con- 
nected with  the  said  railway  company,  directly  and  proximately  causes 
any  further  or  additional  injury  and  damage  to  said  passenger,  then 
the  railway  company  is  not  liable  for  such  further  and  additional  in- 
jury and  damage.  You  are  therefore  instructed  in  this  case  that  if 
you  believe  from  the  evidence  tliat  Mrs.  T.  J.  Duncan  suffered  any 
exposure  at  the  depot  of  the  Texas  &  Pacific  Bailway  at  Texarkana  or 
on  the  Texas  &  Pacific  train  between  Texarkana  and  Longview  or  on 
the  International  &  Great  Northern  train  between  Longview  and  Tay- 
lor, or  in  the  hack  between  Taylor  and  Thorndale,  or  at  any  time 
thereafter,  or  overexerted  herself  or  failed  to  receive  proper  treat- 
ment, care  and  attention  during  said  time,  and  as  the  direct  and 
proximate  result  thereof  she  sustained  any  additional  injury,  then  you 
can  not  find  for  the  plaintiff  T.  J.  Duncan  against  the  defendant  St. 
Louis  Southwestern  Eailway  any  damages  for  any  such  additional  in- 
juries you  may  believe  were  so  caused." 

As  framed,  this  charge  was  properly  refused.  If  the  future  injuries 
referred  to  were  wholly  disconnected  with  the  one  upon  which  the  suit 
is  predicated,  then  it  probably  presented  a  correct  theory,  but  as  the 
evidence  in  this  case  tended  to  indicate  that  the  future  injuries  com- 
plained of  only  had  a  tendency  to  aggravate  Mrs.  Duncan^s  condition, 
the  charge  as  presented  was  incorrect,  because  the  same  directed  the 
jury  to  find  against  plaintiff  as  to  such  future  injuries,  without  refer- 
ence to  whether  she  had  used  ordinary  care  to  prevent  their  aggrava- 
tion. When  an  injury  flows  from  the  negligent  act  of  another,  the 
latter  is  responsible  for  the  damages  resulting,  and  all  that  the  law  de- 
mands of  the  injured  party  is  that  ordinary  care  be  used  to  avert  fur* 
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thier  injury.    See  Texas  &  Pacific  By.  Co.  v.  McKenzie,  30  Texas  Civ. 
Ato.,  293. 

We  think  that  the  nineteenth  assignment  should  be  overruled,  be- 
cause, while  it  is  unquestionably  the  law  that  >the  court  should  charge 
that  the  burden  of  "proof  is  upon  tlie  plaintiff,  and  it  is  error  to  refuse 
BO  to  do,  yet  a  special  charge  which  was  given  at  the  request  of  appel- 
lant, properly  told  the  jury  that  this  burden  was  upon  the  plaintiff. 

We  overrule  the  twentieth  assignment,  because  we  are  inclined  to 
believe  that  the  objection  urged  to  the  charge  is  hypercritical. 

The  remaining  assignments  complain  as  to  the  insufficiency  of  the 
evidence  to  support  the  judgment.  We  refrain,  in  view  of  another  trial 
from  a  discussion  of  this  branch  of  the  case. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

ON   MOTION   TO    BEFOHH   JUDGMENT. 

At  a  former  day  of  this  term  this  cause  was  reversed  and  remanded 

fenerally,  since  which  time  a  motion  has  been  made  in  behalf  of  the 
ntemational  &  0.  N.  R.  R.  Co.  to  reform  said  judgment  and  affirm 
the  same  so  far  as  said  company  is  concerned. 

Upon  the  trial  in  the  court  below  there  was  no  evidence  offered 
showing  or  tending  to  show  any  liability  on  the  part  of  said  Inter- 
national &  6.  N.  R.  R.  Co.,  and  the  court  peremptorily  instructed  a 
verdict  in  its  favor,  and  judgment  was  accordingly  entered  thereon. 
The  plaintiff  voluntarily  dismissed  as  to  the  Texas  &  Pacific  Railway 
Co.,  and  judgment  was  so  entered  in  its  behalf;  and,  while  both  the 
International  &  Great  Nortliem  Railroad  Company  and  the  Texas  & 
Pacific  Railway  Company  were  nominally  made  parties  to  said  appeal, 
still,  there  is  no  contention  on  the  part  of  appellant  nor  appellee  Dun- 
can questioning  the  correctness  of  said  judgment  as  to  either  of  said 
companies;  and  since  it  appears  that  plaintiff's  case  as  to  each  of  said 
parties  was  fully  developed  on  the  trial  below,  said  motion  is  now 
granted,  and  the  judgment  of  the  court  below  is  here  affirmed  so  far 
as  it  affects  the  International  &  Q.  N.  R.  R.  Co.  and  the  Texas  & 
Pacific  Railway  Co.,  but  the  same  stands  reversed,  as  heretofore  or- 
dered, BO  far  as  it  affects  the  St.  Louis  Southwestern  Railway  Com- 
pany. 

Motion  granted. 


San  Antonio  &  Aransas  Pass  Railway  Company  v.   State  of 

Texas. 

Decided  April  28,  1000. 

l.—&allwa7»— Penalty — Constitntional  Law. 

The  Adl  of  April  17,  1905,  is  not  unconstitutional,  bo  far  as  is  requires 
railway  companies  to  keep  existing  water  closets  at  stations  where  passengers 
were  received  and  discharged  at  ni^ht,  lighted  as  thereby  directed.  Houston  & 
T,  C.  R.  Co,  V,  State,  101  Texas,  333,  followed. 
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S.»-Bailwa7i — ^Penalty — Station. 

The  penalty  imposed  on  a  railway  company  for  failure  to  light  its  water 
closets  at  stations,  does  not  depend  on  the  yolume  of  its  passenger  traffic  or 
the  number  of  persons  to  be  benefited  at  a  particular  station. 

8. — Same — Passengers  at  Night. 

A  railway  station  is  one  where  passengers  are  received  and  discharged  at 
night,  within  the  meaning  of  the  Act  of  April  17,  1005,  though  none  of  its  trains 
stopped  there  at  night  except  where  they  carried  passengers  for  such  station  or 
were  flagged  to  take  on  passengers  there. 

Appeal  from  tlie  District  Court  of  Lee  County.  Tried  below  before 
Hon.  Ed.  B.  Sinks. 

A.  W,  Houston,  John  T,  Duncan  and  B.  J.  Boyle,  for  appellant. — 
A  penal  statute  which  makes  an  act  or  omission  a  crime  or  not,  ac- 
cording to  the  opinion  of  the  court  or  jury  after  the  act  is  committed, 
la  invalid  because  it  is  retroactive  in  its  operation.  Missouri,  K.  &  T. 
(By.  Co.  V.  State,  100  S.  W.,  766,  100  Texas,  420;  State  v.  Texas  & 
N .  0.  By.  Co.,  103  S.  W.,  653 ;  Ex  parte  Jackson,  45  Ark.,  158 ;  Ex 
parte  McNulty,  77  Cal.,  164;  Ex  parte  Cox,  63  Cal.,  21;  Cooky's 
Const.  Limitations  (5th  ed.),  139. 

A  statute  which  subjects  a  citizen  to  tho  payment  of  penalties  with- 
out defining  the  offense  for  which  they  are  inflicted,  so  as  to  afford  the 
citizen  an  opportunity  to  protect  himself  by  a  performance  of  the  duty 
imposed,  deprives  him  of  his  property  without  due  process  of  law  and 
denies  him  the  equal  protection  of  the  law.  Missouri,  K.  &  T.  Ev.  Co. 
V.  State,  100  Texas,  420;  State  v.  Texas  &  N".  0.  By.  Co.,  103  S.  W., 
653;  Louisville  &  K  By.  Co.  v.  Commonwealth,  33  L.  B,  A.,  209; 
Louisville  &  N.  By.  Co.  v.  Bailroad  Commission  of  Tenn.,  19  Fed., 
691;  Ex  parte  McNulty,  77  Cal.,  164;  Tozer  v.  United  States  (C.  C), 
62  Fed.,  917. 

A  penal  statute  must  be  couched  in  such  explicit  terms  tltat  the 
party  upon  whom  it  is  to  operate  may  with  reasonable  certainty  ascer- 
tain what  the  statute  requires  to  be  done  and  when  it  must  be  done, 
to  afford  a  person  charged  with  a  duty  an  opportunity  to  protect  him- 
fielf  by  a  performance  of  it  according  to  law.  The  act  in  question  is 
void  because  it  does  not  define  the  offenses  for  which  punishment  is  to 
be  inflicted,  so  that  its  enforcement  constitutes  a  deprivation  of  property 
without  due  process  of  law.  Missouri,  K.  &  T.  By.  Co.  v.  State,  100 
Texas,  420 ;  State  v.  Texas  &  N.  0.  By.  Co.,  103  S.  W.,  653 ;  Tozer  v. 
United  States,  52  Fed.,  917;  Penal  Code,  art.  6;  French  v.  State,  14 
Texas  App.,  76 ;  Johnson  v.  State,  4  Texas  App.,  63 ;  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Dwyer,  84  Texas,  200;  Houston,  E.  &  W.  T.  By.  Co.  v. 
Campbell,  91  Texas,  557-8;  Ex  parte  Jackson,  45  Ark.,  164;  Cook  v. 
State,  76  Ind.  App.,  278 ;  Commonwealth  v.  L.  &  N.  By.  Co.,  46  S.  W., 
700;  Louisville  &  K  By.  Co.  v.  Commonwealth,  35  S.  W.,  129;  Ex 
Parte  McNulty,  77  Cal.,  164;  People  v.  Taylor,  96  Mich.,  576;  State 
V.  Partlow,  91  N.  C,  550;  Louisville  &  N".  By.  Co.  v.  Bailroad  Com- 
mission of  Tenn.,  19  Fed.,  693. 

The  duty  is  imposed  by  the  water  closet  law  to  light  its  separate 
closets  and  depot  grounds  adjacent  thereto  at  regular  scheduled  stop- 
ping place?  for  its  ni^ht  trains,  and  no  duty  is  imposed  with  r^fer^nq^ 
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to  flag  stations  where  trains  only  stop  when  flagged  to  do  so.    Bicker 
V.  P.  &  B.  F.  By.  Co.,  38  AtL,  338. 

E.  T.  'Simmang  and  Q.  U.  Watson,  for  appellee. — While  the  defend- 
ant is  not  required  to  erect  nor  maintain  suitable  or  separate  water 
closets  or  privies,  yet  if  it  voluntarily  assumes  to  do  so  and  maintains 
one  closet  or  privy  for  the  use  of  its  patrons,  passengers  or  employes, 
either  male,  female  or  both,  it  is  compelled  by  the  valid  portion  of  the 
law  to  keep  the  same  lighted  one  hour  before  the  schedule  time  for  the 
arrival  of  its  trains  and  one  hour  after  the  arrival  thereof,  in  the  night- 
time, and  it  is  immaterial  whether  every  train  stops  at  the  station  or 
whether  the  closets  are  suitable  or  separate.  Houston  &  T.  C.  B.  B. 
Co.  V.  State,  107  S.  W.,  525,  101  Texas,  333 ;  Houston  &  T.  C.  B.  B. 
Co.  V.  State,  103  S.  W.,  449 ;  Missouri,  K.  &  T.  B.  B.  Co.  v.  State,  100 
Texas,  420. 

The  Act  of  1905,  reqtiiring  railroads  to  construct  and  maintain 
suitable  and  separate  water  closets  or  privies  for  both  male  and  fe- 
male persons  and  to  keep  the  same  in  a  reasonably  clean  and  sanitary 
condition,  and  to  keep  same  well  lighted  and  prescribing  penalties  for 
a  violation  thereof,  is  not  void  for  uncertainty,  but  its  requirements 
are  sufiiciently  definite  to  advise  appellant  of  its  duties  in  respect 
thereto.  Houston  &  T.  C.  B.  B.  Co.  v.  State,  107  S.  W.,  625,  101  Texas, 
333 ;  Houston  &  T.  C.  B.  B.  Co.  v.  State,  103  S.  W.,  450 ;  Louisville 
&  N.  B.  B.  V.  Commission,  45  S.  W.,  880;  Louisville  &  N.  B.  B.  v. 
Commission,  46  S.  W.,  696;  Illinois  Cent.  B.  B.  Co.  v.  Conmiission, 
52  S.  W.,  818 ;  19  Am.  &  Eng.  Ency.  Law,  1077. 

It  is  immaterial  whether  the  railroad  employes  term  it  a  flag  stop, 
regular  stop,  or  special  stop,  and  it  is  immaterial  that  every  train  does 
or  does  not  stop  at  such  place,  provided  passengers  are  received  and 
discharged  in  the  night-time  at  such  station.  Acts  29  th  Leg.,  p.  324; 
Bev.  Stats.,  arts.  4542-4519;  Beauchamp  v.  International  &  G.  N".  B. 
Co.,  56  Texas,  246;  State  v.  New  Haven  B.  Co.,  37  Conn.,  153;  New 
Haven  B.  B.  Co.  v.  Hammersly,  104  IT.  S.,  1;  Falk  v.  New  York  & 
S.  W.  B.  B.  Co.,  56  N.  J.  Law  (27  Vroom),  380;  State  v.  Indiana  & 
I.  S.  B.  Co.,  133  Ind.,  69;  Magee  v.  Camden  Trans.  Co.,  45  N.  Y., 
514. 

KEY,  AssooiATB  Justice. — Except  in  one  respect,  this  case  is  quite 
similar  to  Houston  &  T.  C.  Bailroad  Co.  v.  the  State,  103  S.  W.,  449, 
and  101  Texas,  333,  decided  by  this  Court  and  by  the  Supreme  Court. 
It  was  there  held  that  the  water-closet  statute  enacted  by  the  Twenty- 
ninth  Legislature,  in  so  far  as  it  related  to  maintaining  water  closets 
and  keeping  them  lighted  at  night-time,  was  not  unconstitutional  and 
could  be  enforced. 

In  this  case  the  trial  court  instructed  the  jury  to  find  for  the  State 
the  sum  of  $2,600,  because  the  undisputed  evidence  showed  that  the 
defendant  had  failed  to  light  its  water  closets  for  a  period  of  twenty- 
six  weeks  at  its  station  in  the  town  of  Lexington,  at  wliich  it  received 
and  discharged  passengers  in  the  night-time.  The  jury  having  so 
found  and  the  judgment  having  been  rendered  accordingly,  the  defend- 
ant has  appealed  and  assigns  that  instruction  as  error. 
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We  shall  not  undertake  to  discuss  the  various  assignments  presented 
in  appellant's  brief.  The  case  referred  to  settled  the  question  as  to  the 
validity  of  so  much  of  the  statute  as  has  application  to  this  case.  The 
alleged  distinction  between  this  case  and  the  case  cited  arises  upon  this 
state  of  facts:  The  proof  shows  that  Lexington  is  a  town  of  several 
hundred  inhabitants;  that  appellant's  road  passes  through  the  town 
and  appellant  maintains  a  station  and  depot  there  for  the  transaction 
of  its  business.  At  the  time  in  question  it  had  two  water  closets, 
neither  of  which  were  lighted  at  night;  none  of  its  trains  were  sched- 
uled to  stop  at  that  station  at  night,  but  the  proof  shows  that  it  sold 
tickets  at  other  points  on  the  road  for  Lexington  and  sometimes  stopped 
at  night  to  put  off  passengers.  It  was  also  shown  that  persons  desiring 
to  leave  Lexington  at  night  sometimes  went  to  the  station  and  bought 
tickets  from  appellant's  porter,  whereupon  the  porter  flagged  the 
trains  and  they  stopped  and  received  such  passengers  at  night.  In 
view  of  these  facts,  and  tlie  proof  showing  that  no  train  carrying  pas- 
sengers made  regular  stops  at  Lexington  in  the  night-time,  it  is  con- 
tended on  behalf  of  appellant  that  Lexington  was  not  a  station  within 
the  purview  of  the  statute  referred  to,  which  requires  railroads  to  keep 
their  water  closets  at  stations  where  they  receive  and  discharge  passen- 
gers in  the  night-time  lighted  for  a  certain  length  of  time  before  and 
after  the  arrival  of  trains.  That  contention  is  not  regarded  as  tenable. 
While  in  one  sense  the  statute  is  penal,  in  another  it  is  remedial.  It 
fixes  a  penalty  of  $100  a  week  for  failure  to  comply  with  its  require- 
ments, but  it  was  enacted  for  the  benefit  of  the  traveling  public  and  to 
remedy  a  condition  which  the  Legislature  must  have  regarded  as  an 
evil.  Compliance  with  its  requirements  can  not  be  made  to  depend 
upon  the  volume  of  a  railroad's  passenger  traffic,  or  the  number  of 
persons  to  be  benefited  at  a  particular  station.  If  a  railroad  company 
chooses  to  disregard  the  statute,  it  can  not  avoid  the  resultant  pen- 
alty by  showing  that,  while  it  received  and  discharged  passengers  in 
the  night-time  at  the  particular  station,  it  did  not  receive  and  dis- 
charge as  many  there  as  at  some  other  station,  or  as  are  usually  re- 
ceived and  discharged  at  railroad  stations.  As  before  said,  compliance 
with  the  statute  does  not  depend  upon  the  extent  of  traflBc  embraced 
in  the  class  referred  to  in  the  statute. 

No  error  has  been  shown  and  the  judgment  is  afi&rmed. 

Affirmed. 
Writ  of  error  refused. 


A.  L.  Nail  v.  Pibst  National  Bank  of  Chickasha; 

Decided  April  28,  1009. 

Appeal— -Beoord — Certiorari — Corrected   Transoript, 

Where  the  statement  of  facts  was  copied  in  the  record  instead  of  bringing 
up  the  original  and  the  transcript  was  not  in  compliance  of  law,  the  statement 
was  struck  out  on  motion  for  appellee,  and   appellant  having  brought  up  by 
certiorari   a  perfected  record  was  permitted  at  his  cost  to  file   the  original ^ 
statement  of  facts  and  the  corrected  transcript. 
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Appeal  from  the  District  Court  of  Lipscomb  County.  Tried  below 
before  Hon.  H.  0.  Hendricks. 

The  record  having  been  perfected  in  accordance  with  the  above  rul- 
ing,  the  case  was  reversed  and  remanded  on  October  27^  1909,  it 
being  held  that  the  evidence  of  payment  of  the  note  sued  on  was  suffi- 
cient to  require  a  submission  of  that  issue  and  did  not  justify  a  per- 
emptory charge  to  find  for  plaintiff  the  amount  of  the  note. 

E.  C.  Oray,  Capps,  Caniey,  Hanger  &  Short  and  M.  L.  Rowland, 
for  appellee. 

Bond  £  Melton  and  Hoover  &  Taylor,  tor  appellant. 

FISHER,  Chiep  Justice. — ^We  grant  appellee's  motion  to  strike 
from  the  record  the  statement  of  facts  therein  copied,  and  we  grant 
appellant's  motion  to  permit  him  to  file  the  original  statement  ^f 
facts.  Appellants  motion  also  contains  an  application  for  certiorari 
to  bring  up  a  more  perfect  record.  From  the  statement  contained  in 
this  motion  it  seems  that  the  clerk  failed  to  fasten  the  transcript  at 
the  top,  as  the  rule  prescribes,  and  failed  to  incorporate  in  it  appel- 
lant's assignments  of  errors.  Appellant  has  accompanied  the  motion 
with  an  entirely  new  transcript  or  record,  which  is  properly  certified 
to,  and  which  is  properly  prepared  in  accordance  with  the  rules  and 
which  contains  his  assignments  of  errors,  and  asks  that  this  transcript 
be  filed  in  lieu  of  the  original  one  which  is  defective  and  not  com- 
plete as  pointed  out.  We  see  no  impropriety  in  granting  this  re- 
quest, and  the  new  transcript  is  ordered  filed  to  take  effect  from  the 
date  of  the  filing  of  the  one  first  returned  to  this  court  and  here  filed 
August  10,  1908. 

The  costs  of  both  motions  are  taxed  against  the  appellant. 


San  Antonio  &  Abanbas  Tass  Bailvtay  Company  v.  L.  S.  Spencer. 

Decided  April  28,  1900. 

1.— Appeal— Defective  Brief. 

It  is  no  part  of  the  duty  of  a  Court  of  Civil  Appeals  to  study  a  bill  of 
exception  which  covers  five  pages  of  the  record  to  ascertain  if  there  was  any 
possible  force  or  merit  in  an  assignment  of  error  baaed  thereon.  A  ''statement^'' 
under  an  assignment  of  error,  which  consists  of  a  mere  reference  to  a  bill  of 
exception  in  the  record,  is  insufficient. 

2. — ^Personal  Injnry — ^Examination  of  Plaintiif  by  PhysioiaiL 

A  trial  court  would  not  be  required  to  appoint  a  board  of  physicians  to 
examine  the  person  of  a  plaintiff  in  a  suit  for  damages  resultinff  from  personal 
injuries,  in  the  absence  of  an  unconditional  expression  of  willingness  by  the 
plaintiff  to  submit  to  such  examination.  An  expression  of  willingness  to  be 
examined  if  his  attorney  so  advises  or  is  willing,  is  not  sufficient  in  the  absenoe 
of  evidence  that  the  attorney  was  willing. 

8. — Same— Derailment — ^Negligence— Eridenoe. 

In  a  suit  for  damages  for  personal  injuries  caused  bv  the  derailment  of  a 
railroa4  train,  th^  piaii^  issue  being  as  to  whether  den^dant  w|is  n^ligent 
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in  allowing  its  track  to  get  into  such  condition  as  to  cause  the  derailment  and 
consequent  injuries  to  plaintiff,  it  was  permissible  to  prove  that  the  track  was 
in  bad  condition  along  that  section  of  the  road,  at  and  in  the  yicinity  of  the 
wreck. 

4. — Same— -Charge— Tnture  Eamingi. 

On  the  measure  of  damages  for  personal  injuries  the  court  charged  the  Jury 
as  follows:  "If  you  find  for  the  plaintiff  and  believe  from  the  evidence  that  he 
was  injured  substantially  as  alleged  in  his  petition,  you  will  allow  the  plaintiff 
such  damages  as  ^ou  believe  from  the  evidence  will  fairly  compensate  him  fpr 
the  injuries  sustained,  if  any;  and  in  estimating  the  damages,  if  any,  you  may 
take  into  consideration  the  mental  and  phvsical  pain,  if  any,  suffered  by  reason 
of  his  injury,  if  any;  and  if  you  believe  from  the  evidence  that  his  injuries,  if 
any,  are  permanent  and  will  diminish  his  capacity  to  labor  and  earn  money  in 
the  future,  then  you  may  take  into  consideration  such  diminished  capacity,  if 
any,  to  labor  and  earn  money  in  the  future/'  Held,  the  charge  was  correct 
and  it  was  not  incumbent  on  the  court  to  further  charge  the  jury  that  the 
damage  for  diminished  capacity  to  labor  '*is  such  a  sum  as  if  paid  now  will 
compensate  him  for  the  amount  he  will  lose  by  reason  of  his  diminished 
capacity  to  labor  and  earn  money  in  the  future." 

5d — ^Damaget— Szoeuive  Verdlet — ^Praotioe. 

Although  a  verdict  may  seem  excessive,  an  appellate  court  has  no  authority 
to  reduce  the  amount  of  the  same  in  the  absence  of  anything  to  show  prejudice 
or  passion  on  the  part  of  the  jury.  Evidence  considered  and  held  sufficient  to 
support  a  verdict  for  $20,000  for  personal  injuries. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  A.  W.  Seeligson. 

'Houston,  Boyle,  Storey  &  Davis  for  appellant. 

John  SeJiorn,  for  appellee. 

FLYy  Associate  Justice. — This  is  a  suit  for  damages^  instituted 
by  appellee^  alleged  to  have  accrued  by  reason  of  the  negligence  of 
appellant  in  allowing  its  track  to  become  so  defective  that  a  portion 
of  the  train  on  which  appellee  was  engaged  as  a  brakeman  was  de- 
railedy  the  shock  of  the  derailment  causing  him  to  be  thrown  from  his 
position  in  the  cupola  of  the  caboose  to  the  floor  thereof  and  seriously 
and  permanently  injured.  The  cause  was  tried  by  jury  and  resulted 
in  a  verdict  and  judgment  for  appellee  in  the  sum  of  $20,000. 

The  evidence  justifies  a  finding  that  appellee  was  seriously  and 
permanently  injured  in  the  manner  described  by  appellee  in  his  peti- 
tion through  the  negligence  of  appellant.  Further  conclusions  aris- 
ing from  the  facts  will  be  used  herein  in  connection  with  the  con- 
sideration of  some  of  the  assignments  of  error. 

The  first  assignment  of  error  is  that  'Hhe  trial  court  erred  in  over- 
ruling defendant's  general  demurrer  to  first  amended  petition.''  The 
proposition  thereunder  is  general  and  abstract,  and  there  is  no  state- 
ment. If  the  assignment  were  properly  presented  there  is  no  merit  in 
it.     The  petition  states  a  good  cause  of  action. 

The  second  assignment  of  error  complains  of  the  refusal  of  the 
court  to  appoint  a  board  of  physicians  to  examine  appellee.  The  as- 
signment is  followed  by  a  defective  and  inadequate  statement  of  the 
jpatters  upon  whiph  th^  assignment  is  based.     I^  fails  to  state  that 
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appellee  agreed  to  the  ezamlBation  of  his  person^  or  the  circumstances 
tinder  which  the  examination  was  demanded.  A  mere  reference  to 
'^defendant's  bill  of  exception  No.  1*'  is  insufficient.  The  bill  of  ex- 
ception covers  five  pages  of  the  record,  and  it  is  not  a  part  of  the 
duties  of  the  Appellate  Court  to  study  the  bill  to  ascertain  if  there 
is  any  possible  force  or  merit  in  an  assignment  based  on  it.  We  are 
of  the  opinion  that  if  appellee  had  expressed  a  perfect,  unconditional 
willingness  to  be  examined  by  physicians  appointed  by  the  court,  as 
is  stated  in  the  proposition,  that  the  trial  judge  would  have  made  the 
appointment  and  had  the  examination.  An  expression  of  willingness 
to  be  examined,  if  the  attorney  for  the  party  advises  or  is  willing,  is 
not  such  an  expression  of  willingnesa  to  submit  to  an  examination  as 
would  justify  the  court  in  having  the  examination  without  the  con- 
sent of  the  attorney.  It  is  not  claimed  that  the  attorney  for  appellee 
ever  agreed  to  have  the  examination,  and  it  is  stated  by  appellee  in 
his  brief  that  the  bill  of  exception  shows  that  counsel  for  appellee 
did  not  agree  to  have  his  client  examined  by  a  board  of  physicians  ap- 
pointed by  the  court,  but  was  willing  to  have  him  examined  by  physi- 
cians agreed  upon  by  the  parties,  but  that  no  such  agreement  was 
reached. 

The  third  assignment  of  error  complains  of  the  action  of  the  court 
in  admitting  the  "testimony  of  plaintiff  L,  S.  Spencer,  as  set  out  in 
defendant's  bill  of  exception  No.  2"  It  appears  from  the  statement 
that  the  witness  testified  that  he  had  not  talked  with  his  counsel  as  to 
his  answers  to  certain  interrogatories  before  the  answers  were  given. 
No  matter  how  inadmissible  the  testimony  may  have  been,  it  is  not 
apparent  how  it  could  have  influenced  the  jury  or  have  injured  ap- 
pellant, as  the  depositions  were  not  introduced  in  evidence. 

The  fourth  assignmeilt  of  error  assails  the  admission  in  evidence  of 
"testimony  of  G.  H.  Eeynolds  as  set  out  in^  defendant's  bill  of  excep- 
tion No.  3.''  What  the  testimony  was  is  not  attempted  to  be  set  out 
in  the  brief,  the  only  effort  at  a  statement  containing  a  question  pro- 
pounded to  G.  H.  Beynolds  by  appellee.  The  assignment  is  not  pre- 
sented with  a  due  regard  for  the  rules  governing  such  matters,  but  an 
inspection  of  the  bill  of  exception  shows  that  the  answer  to  the  ques- 
tion was  favorable  to  appellant. 

The  fifth  assignment  of  error  complains  of  the  admission  of  the 
testimony  of  J.  M.  Henigan.  The  witness  testified  that  he  lived  at 
Olga,  a  station  on  appellant's  road,  and  visited  the  place  of  the  wreck 
on  the  morning  after  it  occurred,  and  that  the  track  was  in  bad  con- 
dition and  out  of  line  at  point  of  derailment  and  for  a  considerable 
distance  on  each  side  of  it,  and  that  he  had  noticed  the  same  condition 
of  the  track  on  numerous  occasions  for  months  before  the  derailment. 
That  portion  of  the  evidence  was  objected  to  on  the  ground  that  the 
condition  of  the  track  at  the  time  of  the  derailment  alone  should  be 
testified  about.  However,  that  objection  is  not  mentioned  in  the 
brief,  and  any  objection  to  that  portion  of  the  testimony  must  be 
taken  as  abandoned  by  appellee.  The  objection  that  is  presented  in 
the  brief  is  to  another  portion  of  the  testimony  and  is  on  the  ground 
that  testimony  as  "to  the  condition  of  the  track  at  or  near  the  place 
of  derailment  has  nothing  to  do  with  it,  and  the  testimony  is  imma- 
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ierial  and  irrelevant,  and  not  pertinent  to  any  issue  in  the  caee.^' 
There  is  no  merit  whatever  in  the  objection.  The  main  issue  in  the 
case  was  as  to  whetiier  appellant  was  negligent  in  allowing  its  track 
to  get  into  such  a  condition  as  to  cause  the  derailment  and  consequent 
injuries  of  appellee,  and  it  was  clearly  admissible  to  prove  that  the 
track  was  in  bad  condition  all  along  that  section  of  the  road  at  and 
in  the  vicinity  of  the  wreck.  Similar  evidence  has  been  held  admis- 
sible by  this  court  in  Bailway  v.  Medlenka,  17  Texas  Civ.  App.,  621, 
in  which  it  was  said:  *'Our  opinion  is  that  the  evidence  of  the  con- 
dition of  the  track  at  that  point  and  immediately  connected  with  it 
was  proper  to  be  considered  on  the  issue  of  negligence  of  the  com- 
pany in  keeping  its  road  in  condition.'^  See  also  the  case  of  Vicks- 
burg  ft  M.  Bailroad  v.  Putnam,  118  U.  S.,  645. 

The  sixth  and  seventh  assignments  of  error  state  that  the  court 
erred  in  certain  sections  of  its  charge,  and  the  only  proposition  there- 
under is :  '^Said  charges  are  sufiQcient  proposition,  and  the  attention  of 
the  court  is  respectfully  called  to  them,  with  the  eighth  assignment 
of  error,  and  the  statement  following  said  assignment.*'  The  eighth 
assignment  refers  to  another  portion  of  the  charge  and  no  connection 
exists  between  it  and  the  sixth  and  seventh  assignments.  The  latter 
present  nothing  for  consideration. 

The  eighth  assignment  of  error  is  overruled.  The  complaint  as  to 
the  charge  on  the  future  earning  capacity  of  appellee  is  without  merit. 
The  charge  as  to  damages  is  as  follows:  "If  you  find  for  the  plain- 
tiff and  believe  from  the  evidence  that  he  was  injured  substantially 
as  alleged  in  his  petition,  you  will  allow  the  plaintiff  such  damages  as 
you  believe  from  the  evidence  will  fairly  compensate  him  for  the  in- 
juries sustained,  if  any;  and  in  estimating  the  damages,  if  any,  you 
may  take  into  consideration  the  mental  and  physical  pain,  if  any, 
suffered  by  reason  of  his  injury,  if  any,  and  if  you  believe  from  the 
evidence  that  his  injuries,  if  any,  are  permanent  and  will  diminish 
his  capacity  to  labor  and  earn  money  in  the  future,  then  you  may 
take  into  consideration  such  diminished  capacity,  if  any,  to  labor  and 
earn  money  in  the  future.'*  The  charge  correctly  presented  the 
question  of  damages  to  the  jury,  and  it  was  not  incumbent  on  the 
court  to  instruct  the  jury  that  the  damage  for  diminished  capacity 
to  labor  "is  such  a  sum  as  if  paid  now  will  compensate  him  for  the 
amount  he  will  lose  by  reason  of  hig  diminished  capacity  to  labor  and 
earn  money  in  the  future.*'  The  whole  of  the  charge  had  reference  to 
the  present  value  of  the  damages,  and  it  was  not  necessary  to  so  state 
in  regard  to  each  item.  The  court  confined  the  jury  to  compensation 
for  the  injuries  infiicted,  and  compensation  is  the  guide  in  assessing 
damages.     (Merchants*  Oil  Co.  v.  Burns,  96  Texas,  673.) 

The  ninth  assignment  is  "that  the  evidence  in  this  case  does  not 
show  that  plaintiff's  injuries,  if  any  he  sustained,  resulted  from  or 
were  caused  by  any  act  or  acts  of  negligence  on  the  part  of  this  de- 
fendant for  which  it  would  be  liable  herein.**  In  the  proposition  and 
statement  the  assignment  of  error  is  lost  sight  of  and  the  facts  are 
arrayed,  arguments  advanced  and  authorities  cited  to  show  that  ap- 
pellee was  not  injured  at  all.  This  indicates  an  abandonment  of  the 
assignment  of  error,  but  it  may  be  stated,  however,  that  the  evidence 
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showed  that  the  track  was  in  bad  condition  at  and  near  the  place  of 
the  derailment,  and  that  the  latter  occurred  by  reason  of  the  defective 
conditio^  of  the  track,  which  condition  must  have  been  known  to  ap- 
pellant. 

The  tenth  and  eleventh  assignments  of  error  complain  of  excess  in 
the  verdict.  The  verdict  is  large,  more  so  perhaps  than  this  court 
would  have  given  had  it  passed  upon  the  facts  originally,  but  it  was 
a  matter  for  the  jury  to  determine,  and  in  the  absence  of  anything 
to  show  prejudice  and  passion  upon  the  part  of  the  jury,  this  court 
has  no  authority  to  reduce  the  amount.  Appellee  was  33  years  of 
age  when  injured  and  was  earning  $125  a  month.  He  was  healthy 
and  vigorous.  He  swore  that  he  had  not  walked  since  shortly  after 
he  was  hurt,  and  had  lost  the  use  of  his  legs,  and  had  to  some  extent 
lost  the  sense  of  feeling  in  them.  He  also  stated  that  he  suffered  with 
his  heart,  kidneys  and  bladder,  and  the  latter  and  his  hips  hurt  him 
all  the  time.  He  walks  by  the  aid  of  crutches.  His  weight  was  re- 
duced from  174  to  143  poimds.  One  doctor  stated  that  appellee  was 
suffering  from  an  injury  to  his  spine  and  **had  partial  paralysis  of 
the  bowels  and  bladder  and  the  sensory  and  motor  controls  of  the 
limbs  below  the  waist  line,  and  has  a  very  rapid  heart  action.''  He 
stated  that  the  sensor}'  and  motor  paralysis  was  progressive  and  that 
appellee  was  almost  helpless.  Another  physician  testified  to  the 
same  effect.  That  testimony  was  evidently  believed  to  be  credible  by 
the  jury  and  it  justified  a  finding  of  permanent  injuries  that  will 
render  appellee  a  physical  wreck  for  life.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  MoKeb  v.  C.  C.  West. 

Decided  April  28,  1909. 

1. — Svideiioe— Beoordi  of  Land  Offlee— Tranifer  of  lease. 

There  is  no  statute  requiring  the  transfer  of  a  lease  of  public  school  land 
to  be  acknowledged  in  order  to  be  filed  and  acted  upon  in  the  General  Land 
Office,  and  being  a  record  of  that  office,  a  certified  copy  of  such  transfer  is 
competent  evidence. 

8. — Same— Copies  of  Letters. 

Copies  of  letters  of  the  Land  Commissioner,  preserved  in  the  ordinary  way, 
are  copies  of  the  records  of  that  office  and  are  admissible  in  evidence. 

8. — School  Land — ^Pnrohase— Presumption  of  Title. 

In  an  action  of  trespass  to  try  title  the  presumption  is  in  favor  of  the 
validity  of  an  award  and  sale  of  school  land  by  the  Commissioner  of  the  General 
Land  Office,  and  such  presumption  must  prevail  in  favor  of  a  defendant  in 
such  action  holding  under  an  award  and  sale,  in  the  absence  of  evidence  that  the 
award  and  sale  were  invalid. 

4. — ^Trespau  to  Try  Title— Plea  of  Not  Guilty— Judgment. 

Under  a  plea  of  not  guilty  in  trespass  to  try  title  the  court  may  adjudicate 
the  title  to  the  land  in  controversy  to  be  in  the  defendant.  Such  an  adjudica- 
tion would  comprehend  no  more  than  that  the  plaintiff  take  nothing  by  his 
suit.  But  it  would  be  error  under  such  plea  alone  to  fiward  the  defendant 
f^  writ  of  possesaioui 
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0. — ^Appeal — Cofti — ^Practice. 

Where  an  error  requiring  a  reversal  of  the  judgment  of  the  trial  court 
was  not  in  some  manner  called  to  the  attention  of  said  court,  the  cost  of  the 
appeal  will  be  taxed  against  the  appellant. 

Appeal  from  the  District  Court  of  Schleicher  County.  Tried  below 
before  Hon.  J.  W.  Timmine 

L.  H,  Brichtman,  for  appellant. — ^The  Commissioner  of  the  General 
Land  OfSce  can  not  give  a  certificate  of  fact  which  would  be  admis- 
sible in  evidence  based  on  an  instrument,  which  said  instrument  it- 
self would  not  be  admissible  if  offered.  Batts'  Statutes,  art.  2308; 
Allen  V.  Hoxey,  37  Texas,  320;  Houston  v.  Perry,  3  Texas,  390; 
Smithwick  v.  Andrews,  24  Texas,  495;  Eakin  v.  Shumaker,  12  Texas, 
52. 

A  copy  of  the  imprint  of  a  letter  is  not  adindssible  in  evidence. 
Byers  v.  Wallace,  28  S.  W.,  1056;  State  v.  Cardinas,  47  Texas,  250. 

Sellman  £  Campbell,  for  appellee. 

JAMES,  Chief  Justice. — Action  by  McKee  of  trespass  to  try 
title  to  school  section  106  in  block  A,  granted  the  Houston,  East  & 
West  Texas  Bailway  Company,  in  Schleicher  County.  The  court  ren- 
dered judgment  for  the  defendant  West. 

Appellant's  only  proposition  nnder  his  first  assignment  of  error 
is:  "The  Commissioner  of  the  General  Land  OflBce  can  not  give  a 
certificate  of  fact  which  wonld  be  admissible  in  eyidence  based  on  an 
instrument,  which  said  instrument  itself  would  not  be  admissible  if 
offered.'*  The  only  question  which  this  proposition  raises  is  that  the 
documents  from  which  thfe  fact  certified  to  was  taken,  would  not  them- 
selves have  been  admissible. 

The  certificate  of  the  Commissioner  was  as  follows:  "I,  J.  T.  Eob- 
ison,  chief  clerk  and  acting  Commissioner  of  the  General  Land  Of- 
fice of  the  State  of  Texas,  do  hereby  certify  that  the  records,  papers 
and  documents  of  said  office  show  that  on  the  9th  day  of  February, 
1898,  W.  S.  Davis  conveyed  to  H.  A.  Thompson  all  of  his  right,  title 
and  interest  in  and  to  school  sections  16,  106,  108  and  166,  block  A, 
Houston,  E.  (Se;  W.  T.  By.  Co.,  in  Schleicher  County,  which  were 
leased  to  the  said  W.  S.  Davis  in  lease  20,492.  That  on  March  27, 
1906,  H.  A.  Thompson  conveyed  all  his  title  and  leasehold  interest  in 
and  to  all  of  lease  No.  20,492  to  C.  C.  West,  which  latter  transfer  was 
filed  in  this  office  April  4,  1906,  and  said  section  106,  was  canceled 
out  said  lease  20,492,  and  sold  to  C.  C.  West  April  12,  1906. 

Wlien  the  above  was  offered  plaintiff  interposed  objections  thereto, 
and  "for  the  purposes  of  the  bill  of  exception  only,"  in  connection 
with  the  objections,  offered  and  introduced  certified  copies  from  the 
Commissioner  of  the  transfer  of  said  lease  from  Davis  to  H.  A. 
Thomson,  and  of  the  transfer  of  same  from  Thomson  to  West.  These 
certified  copies  showed  that  neither  of  the  transfers  was  acknowledged 
by  the  grantor,  nor  recorded  in  the  county  where  the  land  was  situ- 
ated. It  was  proved  that  the  tract  in  question  was  included  in  a  lease 
to  W.  S.  Davis  tiiat  xan  for  ten  years  from  September  29^  1897. 
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There  can  be  no  doubt  that  the  transfers  of  the  lease  were  author- 
ized to  be  filed  in  the  Land  Office  and  became  records  of  that  office 
without  being  acknowledged  or  recorded  in  the  county  where  the  land 
is.  There  is  no  statute  requiring  such  papers  to  'be  acknowledged  in 
order  to  be  filed  and  acted  upon  in  that  office.  And  being  records  of 
the  office,  article  2306^  SayW  Eevised  Statutes,  made  certified  copies 
of  them  prima  facie  evidence.  The  proposition  under  the  first  assign- 
ment does  not  raise  the  question  of  whether  or  not  the  facts  stated  in 
the  Commissioner's  certificate  were  such  as  it  is  contemplated  by  said 
article  he  may  certify  to. 

The  second  assignment  complains  of  the  admission  of  a  certified 
copy  from  the  Land  Office  as  follows: 

"April  5,  1906. 
''Mr.  C.  C.  West,  Eldorado,  Texas. 

"Dear  Sir:  This  department  is  in  receipt  of  yours  of  the  27th  ult., 
in  which  you  state  that  you  desire  to  purchase  section  106,  block  A, 
certificate  55,  H.,  E.  &  W.  T.  Ey.  Co.  in  Schleicher  County,  embraced 
in  lease  No.  20,492,  under  your  preference  right  as  assignee  of  the 
said  lease.  You  are  advised  that  this  section  will  be  subject  to  sale  to 
you  as  a  whole  as  dry  agricultural  at  $6.00  per  acre  as  provided  by 
the  Act  of  April  15,  1905. 

*Tlespectfully, 

*^John  J.  Terrell,  Commissioner.*' 

m 

The  Commissioner's  certificate  to  this  paper  shows  that  it  was  a 
•  **copy  of  the  imprint  of  a  letter  as  appears  on  page  501  of  letter  book 
volume  1,  No,  820,  which  said  volume  is  kept  as  an  archive  in  this 
office."  We  are  of  opinion  that  the  copies  of  letters  of  the  Land 
Commissioner,  preserved  in  the  ordinary  way,  are  copies  of  records  of 
that  office.  However,  the  admission  of  this  in  evidence  was  harmless 
as  the  award  of  the  land  to  West  was  otherwise  shown. 

The  fourth  assignment  is  that  the  court  erred  in  rendering  judg- 
ment for  the  defendant  and  in  holding  that  defendant  was  entitled  to 
recover  the  land  in  controversy  as  additional  land  to  section  No.  78, 
block  certificate  41,  granted  to  the  H.,  E.  &  W.  T.  By.  Co.  Appel- 
lant's proposition  is:  ^^A  person  buying  school  land  as  additional  to 
some  other  land  must  have  title  to  the  home  or  mother  tract  before 
they  are  entitled  to  buy."  Defendant  holding  under  an  award  and 
sale  by  the  Land  Commissioner,  the  presumption  was  in  favor  of  the 
validity  of  that  officer's  act  until  plaintiff  affirmatively  showed  its  in- 
validity. No  evidence  was  offered  to  show  that  defendant  was  not  in 
fact  owner  of  his  home  section  at  the  time  he  applied.  The  fact  was 
sustained  by  the  presumption. 

The  third  assignment  is  that  the  court  erred  in  giving  judgment 
in  favor  of  defendant  because  the  evidence  shows  that  the  land  was  un- 
der lease  at  the  time  the  defendant  filed  on  the  same  and  at  the  time 
it  was  awarded  to  him,  and  the  evidence  fails  to  show  that  the  defend- 
ant was  the  assignee  of  lease  No.  20,492  issued  to  W.  S.  Davis.  The 
evidence  did  show  that  West  was  the  assignee  of  the  lease  at  the  time. 

Appellant  assigns  as  fundamental  error  the  rendition  of  a  judgment 
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in  favor  of  appellee  for  the  title  and  possession  of  the  land,  there  be- 
ing no  affirmative  pleading  by  the  defendant.  It  has  been  held  that 
"when  defendant's  pleading  is  simply  not  guilty,  the  appropriate  judg- 
ment is  that  plaintiff  take  nothing  by  his  suit;  still,  the  further  ad- 
judication of  title  in  the  defendant  adds  nothing  to  it,  citing  French 
V.  Olive  &  Sternberg,  67  Texas,  400.  We  think  an  adjudication  of 
the  title  and  the  right  of  possession  would  comprehend  no  more  than 
is  involved  in  an  adjudication  that  plaintiff  take  nothing  by  his  suit. 
But  the  judgment  here  goes  still  further  and  awards  defendant  a  writ 
of  possession.  This  appears  to  go  beyond  what  was  involved  in  the 
pleadings  and  ought  not  to  be  in  the  judgment.  However,  this  mat- 
ter was  not  called  to  the  attention  of  the  trial  court,  where  doubtless 
it  would  have  been  remedied,  and  therefore  the  reformation  of  the 
judgment  in  this  respect  will  not  relieve  appellant  from  being  taxed 
with  the  costs  of  this  appeal. 

The  above  disposes  of  all  the  assignments  of  error  and  the  judg- 
ment will  be  reformed  and  affirmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


John  S.  Steely  v.  Texas  Improvement  Company. 

Decided  April  28,  1909. 

1, — Oontraot — Subsorlption  to  Corporation  Stock. 

An  agreement  or  contract  to  take  shares  of  stock  in  a  proposed  corporation, 
considered,  and  held  enforceable  against  the  subscribers  and  not  subject  to  the 
objections  that  it  was  too  indefinite  in  its  terms,  and  was  not  based  upon  a 
Bufficient  consideration. 

8. — ^Brief — ^Assigiiment  of  Brror. 

An  assignment  of  etror  which  complains  of  the  rulings  of  the  trial  court, 
each  of  which  relate  to  separate  and  distinct  questions,  is  not  entitled  to  con- 
sideration on  appeal  although  the  assignment  is  followed  by  appropriate  proposi- 
tions and  statements  explaining  each  of  the  questions.  And  so,  when  each  of 
the  questions  or  points  in  the  assignment  is  not  stated  in  a  separate  proposition, 
or  when  the  propositions  are  not  followed  by  a  proper  statement. 

S. — ^Pleading — ^InObrporatioii — ^Denial. 

In  a  suit  by  acorporation  against  a  subscriber  to  the  stock  for  the  amount 
of  his  subscription,  the  plaintiff  naving  alleged  that  it  was  duly  incorporated  at 
a  date  prior  to  filing  the  suit,  the  allegation  will  be  taken  as  true  and,  in  the 
absence  of  a  denial  under  oath  by  the  defendant,  no  evidence  would  be  required  in 
support  of  the  allegation. 

4. — Corporation — SubBcription  to  Stock— Withdrawal  of  Subsoription. 

In  a  suit  against  a  subscriber  to  shares  of  stock  in  a  proposed  corporation 
for  the  amount  subscribed,  and  wherein  the  defendant  claimed  that  he  had 
withdrawn  his  subscription,  evidence  considered,  and  held  sufficient  to  support 
a  judgment  against  the  subscriber. 

Appeal  from  the  District  Court  of  El  Paso  County.     Tried  below 
before  Hon.  G.  M.  Goggin. 

S.  N.  Russell,  for  appellant. — A  stock  subscription  to  be  enforce- 
able at  law  must  be  definite  in  its  terms  and  based  upon  a  suiBcient 
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consideration.  Bussell  v.  Bristol^  49  Conn.,  251;  Land  Company  y. 
Jemegan,  126  Mass.,  185 ;  Turnpike  Corp.  y.  Gould,  6  Mass.,  40 ;  Bel- 
fast By.  Co.  y.  Mbore,  60  Me.,  561;  Eennebeck  By.  Co.  y.  Kendall,  31 
Me.,  470. 

Mere  informal  offer  or  promise  to  subscribe,  pending  organization, 
does  not  constitute  the  promisor  a  member  of  the  corporation,  and  it 
is  without  consideration  to  support  it.  Fanning  y.  Hiibernia  Ins.  Co., 
41  Am.  Bep.,  517;  23  Am.  &  Eng.  Ency.  of  Law,  p.  788. 

A  subscriber  to  the  stock  of  a  corporation  to  be  formed  may  with- 
draw his  subscription  before  the  organization  thereof,  and  before 
such  subscription  has  been  accepted  by  the  corporation,  and  before  any 
money  has  been  expended  or  liabilities  incurred  on  account  of  such 
subscription,  by  notifying  the  person  haying  charge  of  the  matter,  and 
who  is  upon  organization  of  the  company  elected  president  thereof,  of 
his  withdrawal.  Lewis  y.  Hillsboro  Boiler-Mill  Co.,  23  S.  W,,  338; 
Patiy  y.  Hillsboro  Boiler-Mill  Co.,  23  S.  W.,  336;  Hudson  Beal  Es- 
tate Co.  y.  Tower,  32  Am.  St.  Bep.,  434;  Clark  &  Marshall  on  Pri- 
yate  Corporations,  sec.  437,  p.  1360;  Hudson  Beal  Estate  Co.  y. 
Tower,  42  Am,  St.  Bep.,  379;  Bryant's  Pond  Steam  Mill  Co.  y.  Felt, 
47  Am.  St.  Bep.,  323;  Holt  y.  Winfield  Bank,  25  Fed.  Bep.,  812; 
Williams  y.  Began,  59  Texas,  438. 

Richard  F.  Surges  and  Nagle  &  Scott,  for  appellee. — The  contract 
sued  on  and  set  forth  in  plaintiff's  original  petition  was  a  definite, 
yalid  and  enforcible  contract,  and  the  court  did  not  err  in  oyerruling 
defendant's  special  exception  thereto.  Belton  Compress  Co.  y.  Saun- 
ders, 70  Texas,  703. 

A  subscription  to  stock  of  a  corporation  is  yalid  without  being  in 
writing.  10  Cyc,  p.  391,  subd.  sec.  c;  Cook  on  Corporations,  sec.  52; 
Cook  on  Stocks  and  Stockholders,  sec.  52;  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  p.  905;  Colfax  Hotel  Co.  y.  Lyon,  29  N.  W.,  780;  Somerset 
National  Banking  Co.'s  Beceiver  y.  Adams,  72  S.  W.,  1125;  Man- 
chester St.  By.  Co.  V.  Williams,  71  N.  H.,  312. 

The  company  haying  been  organized  and  expenses  and  liabilities 
haying  been  incurred,  defendant  could  not  thereafter  withdraw  eyen 
though  it  should  be  held  that  he  could  have  withdrawn  prior  thereto. 
Patty  y.  Hillsboro  Boiling  Mill  Co.,  23  S.  W.,  336 ;  Lewis  t.  Hills- 
boro Boiling  Mill  Co.,  23  S.  W.,  338;  Carr  y.  Bartlett,  72  Me.,  120. 

Defendant  having  participated  in  the  meeting  of  February  12,  when 
the  amount  of  the  capital  stock  was  agreed  upon  and  the  charter  was 
adopted,  and  not  having  objected  thereto,  is  estopped  from  claiming 
that  it  was  not  incorporated  as  agreed  upon.  Comanche  Cotton  Oil 
Co.  y.  Browne  (Sup.  Ct.),  92  S.  W.,  450;  Belton  Compress  Co.  y. 
Saunders,  70  Texas,  703;  Dallas  Cotton  &  Woolen  Mills  y.  Clancey,  4 
W.  &  W.  Civ.  Cases,  sec.  194. 

NEILL,  Associate  Justice. — ^This  is  a  suit  brought  by  the  Texas 
Improvement  Company,  a  corporation  organized  under  the  laws  of 
this  State,  against  John  S.  Steely,  to  recover  $2,500  alleged  to  be  due 
upon  a  subscription  for  stock  in  the  concern  made  by  him  before  the 
company  was  organized. 
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The  defendant  answered  by  general  and  special  exceptions  to  plain- 
tiffs petition^  a  general  denial,  and  a  special  plea  that  he  had  with- 
drawn his  subscription  before  the  corporation  was  organized. 

The  case  was  tried  by  the  court  without  a  jury,  and  judgment  was 
rendered  in  plaintiff^s  favor  for  the  amount  sued  for;  and  from  the 
judgment  this  appeal  is  prosecuted. 

The  trial  judge  filed  his  conclusions  of  fact  and  of  law  which,  as 
the  assignments  of  error  are  mainly  directed  to  them,  are  here  copied: 

"Conclusions  of  fact. — I  find  that  after  some  preliminary  negotia- 
tions and  discussions  which  had  taken  place  between  the  defendant 
John  S.  Steely  and  others,  in  reference  to  a  proposed  agreement  to 
build  an  opera  house  on  Texas  Street,  on  the  8th  day  of  February, 
1906,  and  the  parties  having  reached  a  preliminary  understanding,  on 
the  9th  day  of  February,  1906,  the  said  John  S,  Steely,  together  with 
Austin  &  Marr,  Felix  Idkrtinez  and  C.  K.  Bassett,  executed  the  fol- 
lowing instrument: 


U  i 


The  State  of  Texas,  County  of  El  Paso. 

"*Know  all  menjby  these  presents:  That  we,  the  undersigned,  citi- 
zens of  the  city  of'El  Paso,  county  of  El  Paso,  and  State  of  Texas, 
for  and  in  consideration  of  the  sum  of  one  dollar,  and  the  further  con- 
sideration of  the  enhancing  of  the  value  of  our  property  and  the  im- 
provement of  all  of  the  said  property  situated  on  Texas  Street  in  said 
city  of  El  Paso,  do  hereby  agree  and  obligate  ourselves  to  pay  the 
sums  set  opposite  our  names  and  to  take  in  exchange  for  said  sub- 
scriptions stock  to  be  issued  (the  value  of  the  same  to  be  determined 
hereafter)  by  a  corporation  to  be  duly  organized  for  the  purpose  of 
purchasing  a  building  site  and  erecting  thereon  a  building  to  be  used 
as  an  opera  house  and  for  other  purposes,  the  said  building  site  hav- 
ing already  been  selected  by  a  part  of  the  subscribers  hereto  at  a 
meeting  held  by  the  owners  of  property  on  said  Texas  Street  on  the 
evening  of  February  8,  1906,  the  said  site  being  more  particularly 
described  as  follows,  to  wit:  70  feet  oflE  of  block  41,  Mills*  map,  com- 
mencing 40  feet  west  from  the  southeast  comer  of  said  block  41  and 
extending  70  feet  along  the  north  line  of  Texas  Street  and  running 
back  130  feet  in  parallel  lines,  this  being  a  part  of  the  same  property 
purchased  by  Austin  &  Marr  and  Felix  Martinez  and  Dr.  Weeks  and 
brother. 

"  'The  said  Austin  &  Marr  and  Felix  Martinez  agree  to  take  twenty- 
eight  thousand  ($28,000)  dollars  for  the  said  described  70  feet,  four- 
teen thousand  ($14,000)  of  which  they  hereby  subscribe  to  the  capital 
stock  of  said  corporation  to  be  organized,  and  fourteen  thousand 
($14,000)  of  which  shall  be  paid  in  cash  to  said  Austin  &  Marr  and 
Felix  Martinez  for  the  other  half  of  said  mentioned  70  feet. 

"*The  subscribers  hereto  agree  to  pay  the  sums  so  subscribed  in 
three  equal  payments,  payable  in  six,  twelve  and  eighteen  months  from 
March  1,  1906,  with  interest  at  the  rate  of  eight  percent  per  annum, 
after  maturity,  and  we  further  agree  that  we  will  execute  said  notes 
in  due  form  upon  the  call  of  a  properly  authorized  committee. 
Vol.  LV  Civil— 30. 
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*'*Witne88  oup  hands  this  9th  day  of  February,  A.  D.  1906,  Austin 
&  Marr,  one-half  interest  $7,000  in  above  stock  subscription.  Felix 
Martinez  one-half  interest  in  above  stock  subscription,  $7,000;  C.  N. 
Bassett,  $9,000;  John  S.  Steely,  $2,500,  etc.,'  and  other  signatures. 

"I  find  that  the  said  Steely  did  not  personally  own  any  property 
on  Texas  Street,  but  that  his  wife  was  the  owner  of  property  on 
Texas  Street.  The  said  Steely,  when  he  affixed  his  signature  to  said 
instrument,  set  opposite  his  name  and  subscribed  the  sum  of  $2,500, 
Austin  &  Marr  $7,000,  Felix  Martinez  $7,000,  and  C.  N".  Bassett 
$9,000,  each  of  said  subscribers  agreeing  under  said  contract  to  pay 
their  respective  subscription  in  three  equal  payments  in  six,  twelve  and 
'eighteen  months  from  March  Ist,  1906,  with  interest  at  the  rate  of 
eight  percent  per  annum  after  maturity,  and  agreed  to  execute  notes 
in  due  form  upon  the  call  of  the  proper  authorized  committee  for  said 
amount.  That  after  the  said  Steely,  the  said  Austin  &  Marr,  the  said 
C.  N.  Bassett,  and  the  said  Martinez  had  so  subscribed  to  said  agree- 
ment other  persons  interested  in  Texas  Street  property  also  sub- 
scribed to  said  agreement  for  the  following  number  of  shares:  H.  B. 
Stevens,  300  shares;  J.  H.  Smith,  50  shares;  M.  C.  Edwards,  150 
shares;  John  P.  Casey,  250  shares;  Sorrenson  &  Morgan,  500  shares; 
G.  L.  Hitt,  166  shares;  Silberberg  Bros.,  67  shares;  B.  L.  Hammett, 
P.  P.  Hammett,  100  shares;  John  Krick,  75  shares;  Caples  Immber 
Company,  100  shares;  E.  L.  Pennabaker,  50  shares;  A.  Courchesne, 
150  shares;  bringing  the  total  subscription  up  to  4,508  shares,  or 
$45,080,  on  the  12th  day  of  February,  1906,  on  which  day  a  general 
meeting  of  the  stockholders  of  said  concern  was  held  at  the  office  of 
Austin  &  Marr  for  the  purpose  of  organizing  a  company. 

"That  there  were  represented  at  said  meeting,  either  in  person  or  by 
proxy,  shares  to  the  amount  of  $45,080,  and,  as  a  matter  of  fact,  at 
the  time  of  the  meeting,  although  not  present  or  represented,  subscrip- 
tions had  been  had  or  promised,  though  not  in  writing,  exceeding  in 
amount  one-half  of  the  proposed  capital  stock  of  $100,000.  That  the 
defendant  John  Steely  was  present  in  person  at  said  meeting,  to- 
gether with  C.  N".  Bassett,  who  presided  at  the  meeting,  James  Marr, 
who  acted  as  secretary,  and  Felix  Martinez,  Austin  and  others. 

*That  the  said  John  Steely  took  part  in  said  meeting  as  a  stock- 
holder, and  was  recognized  as  such  by  the  meeting,  but  gave  no  notice 
of  any  dissatisfaction  or  intention  to  cancel  or  withdraw  his  subscrip- 
tion. That  at  said  meeting,  as  shown  by  the  minutes,  the  offer  of 
Austin  &  Marr  and  Felix  Martinez  to  sell  certain  property  on  Texas 
Street  named  in  the  subscription  agreement,  was  accepted,  and  C.  N. 
Bassett  was  appointed  trustee  for  the  stockholders  for  the  purchase 
of  the  property,  by  resolution  of  said  stockholders  at  said  meeting. 
R.  F.  Burges  was  employed  as  attorney  for  the  company  to  take  his 
salary  in  stock,  the  capital  stock  of  the  company  was  fixed  at  $100,- 
000,  divided  in  10,000  shares  of  $10  each.  Nine  directors  were 
elected  to  serve  during  the  ensuing  year,  and  the  articles  of  incor- 
poration were  read,  approved  and  adopted.  That  at  said  meeting, 
however,  no  officers  of  the  corporation  were  elected  or  designated 
other  than  the  nine  directors  above  named,  until  the  23d  day  of  Feb- 
ruary, 1906,     On  the  13th  day  of  February,  however,  the  articles  of 
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incorporation  having  been  subscribed  in  accordance  with  law,  were 
forwarded  to  the  Secretary  of  State  at  Austin  for  filing,  and  were 
thereafterwards  on  the  —  day  of accepted,  and  filed  by  the  Sec- 
retary of  State. 

**That  after  said  stockholders'  meeting  on  the  12th,  and  the  adop- 
tion of  the  articles  of  incorporation  and  forwarding  same  to  the  Secre- 
tary of  State,  probably  on  the  13th  or  14th,  C  St.  Bassett,  who  had 
presided  at  the  meeting  of  stockholders  on  the  12th,  and  who  had  been 
elected  one  of  the  directors  at  said  meeting,  called  the  defendant,  John 
Steely,  by  telephone,  and  proposed  he  should  become  one  of  the 
directors  of  the  concern. 

"Whereupon  Steely  informed  Bassett  that  he  did  not  desire  to  have 
anything  further  to  do  with  the  organization  and  requested  him  to  re- 
move his  name  from  the  subscription  list. 

"This,  however,  Bassett  did  not  do,  nor  did  he  inform  any  of  the 
other  stockholders  or  directors  elected  of  the  statement  of  the  said 
Steely,  and  the  said  Steely*s  name  remained  subscribed  and  appeared 
on  said  list  as  a  subscriber,  and  he  was  so  treated  as  a  stockholder  by 
the  corporation  at  the  time  of  the  election  of  president  and  other  of- 
ficers of  the  company  on  the  23d  day  of  February,  and  at  the  time  of 
filing  of  said  charter  with  the  Secretary  of  State,  and  up  to  the 
present;  and  that  the  said  Steely  at  "no  time,  or  in  any  way  other 
than  as  above  stated,  repudiated  said  subscription  until  sometime  after 
said  meeting  of  the  23d,  when  James  M-arr,  secretary  of  the  new  cor- 
poration, asked  of  the  said  Steely  what  he  intended  to  do  in  reference 
to  the  matter  of  his  subscription,  and  the  said  Steely  stated  that  he 
did  not  feel  like  doing  anytliing,  that  he  had  not  been  treated  right. 

*That  the  said  Marr,  as  secretary,  had  sought  the  said  Steely  imme- 
diately after  the  issuance  of  certificates  of  stock,  as  well  as  some  time 
later,  for  the  purpose  of  delivering  to  him  a  certificate  for  the  250 
shares  subscribed  for  by  him,  but  not  having  found  him  said  certificate 
has  never  been  otherwise  tendered  the  said  Steely  than  that  there- 
after R.  F.  Burges,  attorney  for  the  corporation,  by  letter  offered  to  de- 
liver his  certificate  of  stock,  and  informed  Steely  that  if  he  did  not 
pay  his  subscription  he  would  institute  suit  in  behalf  of  the  company, 
and  this  suit  was  instituted. 

"That  said  corporation,  sometime  after  the  conversation  between 
Bassett  and  Steely  over  the  telephone  and  after  the  filing  of  its  arti- 
cles with  the  Secretary  of  State,  received  a  deed  of  conveyance  from 
Austin  &  Marr  and  Martinez  to  the  property  on  Texas  Street  con- 
tracted for,  and  thereafter  the  said  corporation  erected  on  said  prop- 
erty an  opera  house  costing  approximately  $90,000. 

"I  further  find  that  on  the  trial  of  the  case  the  plaintiff  tendered 
the  defendant.  Steely,  certificate  for  the  250  shares  of  stock  alleged  to 
have  been  subscribed  for  by  him,  which  tender  be  refused. 

"I  find  that  the  said  plaintiff  corporation  was  organized,  property 
purchased  and  the  opera  house  built  substantially  along  the  lines  set 
out  in  said  agreement  subscription." 

'^Conclusions  of  law. — I  find  that  if  the  instrument  signed  by  the 
eaid  Steely  with  Martinez,  Austin  &  Marr,  Bassett,  and  afterwards  by 
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others,  by  which  they  agreed  and  obligated  themselves  ^to  pay  the 
gums  opposite  their  names  and  to  take  in  exchange  for  their  subscrip- 
tions stock  to  be  issued  (the  value  of  the  same  to  be  determined  there- 
after) by  a  corporation  to  be  duly  organized  for  the  purpose  of  pur- 
chasing a  building  site  and  erecting  thereon  a  building  to  be  used  as 
an  opera  house  and  other  purposes,  said  building  site  having  already 
been  selected  by  a  part  of  the  subscribers  hereto  at  a  meeting  held  by 
the  owners  of  the  property  on  said  Texas  Street,  on  the  evening  of 
February  8,  1906,  the  said  site  being  more  particularly  described  as 
follows,  etc.,'  was  revocable  by  a  subscriber  as  to  himself  before  the 
organization  of  the  corporation  at  any  time  he  might  see  fit  to  with- 
draw from  said  agreement,  notwithstanding  no  breach  or  failure  to 
carry  out  the  purposes  of  the  agreement  be  shown,  yet  after  the  sub- 
scribers meet  together  for  the  purposes  of  organizing  the  corporation 
on  lines  consistent  with  the  agreement  of  subscription,  adopt  a  char- 
ter, select  a  board  of  directors,  employ  an  attorney  to  represent  them, 
and  accept  an  option  to  purchase  the  very  property  which  their  sub- 
scription agreement  mentions  as  one  of  the  objects  of  the  organization, 
it  is  then  too  late  for  a  subscriber  to  withdraw  his  name  and  cancel  his 
subscription. 

^^That  this  is  especially  true  when  such  subscriber  is  present  at  the 
meeting  so  held  and  takes  part  in  such  meeting  as  a  subscriber  and 
makes  no  protest  and  gives  no  intimation  of  dissatisfaction  on  his 
part,  or  intention  not  to  acquiesce  in  the  -action  of  the  meeting  or  to 
withdraw  his  subscription.  That  the  action  of  the  stockholders  as- 
sembled for  the  purpose  of  perfecting  an  organization  based  upon 
the'  written  agreement  to  subscribe  the  amounts  set  opposite  the 
names  of  the  respective  subscribers  and  other  promises  of  subscribers 
which  may  have  been  made,  the  employment  of  an  attorney  and  ac- 
ceptance of  an  option  to  purchase  property,  constitutes  such  an  ac- 
ceptance of  the  oifer  to  subscribe,  if  such  offer  is  not  based  upon  a 
good  and  sufficient  consideration  in  the  first  place,  as  will  bind  the 
subscriber,  and  it  is  tlien  too  late  for  him  to  repudiate  his  subscrip- 
tion, his  associates  and  himself  having  acted  on  his  agreement, 
adopted  their  charter,  elected  their  directors,  employed  an  attorney, 
and  accepted  an  option  to  purchase  real  estate  for  the  carrying  out  of 
the  object  for  which  the  corporation  is  to  be  organized. 

"If  it  is  conceded  that  the  subscription  agreement  signed  by  the  said 
Steely  and  others  was  not  in  the  first  place  based  upon  a  sufficient  con- 
sideration to  make  it  binding  upon  the  subscribers,  and  that  the  con- 
siderations expressly  stated  in  the  instrument  or  those  which  might 
well  be  implied  growing  out  of  the  mutual  promises  of  the  subscribers, 
are  not  sufficient  to  prevent  a  subscriber  from  legally  withdrawing  at 
any  time  before  the  organization,  yet  when  he  does  not  withdraw,  but 
takes  part  in  a  meeting  of  the  stockholders  at  which  the  corporation  is 
organized,  or  attempted  to  be  organized,  and  where  obligations  are 
incurred,  business  transacted  by  him  and  others,  a  charter  adopted 
and  directors  elected  for  the  ensuing  year,  and  such  charter  forwarded 
to  the  Secretary  of  State  to  be  filed  on  the  supposition  that  the  sub- 
scriptions are  binding,  then  a  subscriber  would  be  estopped  from 
claiming  the  right  to  cancel  or  withdraw  his  subscription.    Me  would 
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not  be  permitted,  after  having  led  the  other  subscribers  acting  with 
him,  by  his  subscription  and  co-operation,  to  organize  the  company, 
incur  obligations  for  it  and  forward  its  charter,  to  withdraw  simply 
because  he  had  concluded  at  that  late  date  that  he  did  not  desire  to 
go  on.,  with  the  enterprise.  That  it  is  not  the  actual  filing  of  the  ar- 
ticles of  incorporation  with  the  Secretary  of  State  which  fixes  the  obli- 
gation of  the  subscriber  but  it  is  the  organization  of  the  company  by 
himself  and  his  associates,  the  adoption  of  the  charter  and  selection 
of  directors.  When  directors  have  been  selected  for  the  new  organiza- 
tion, the  charter  drawn,  adopted  and  forwarded  to  the  Secretary  of 
State,  it  is  too  late  for  him  to  withdraw,  notwithstanding  the  charter 
may  not  have  been  received  or  filed  by  the  Secretary.  I,  therefore,  find 
that  the  notice  given  by  Steely  to  Bassett  that  he  did  not  desire  to 
have  anything  further  to  do  with  the  matter,  came  too  late,  that  he 
could  not  then  cancel  his  subscription.  That  his  subscription  had  been 
acteJ  upon  in  the  organization  and  become  binding,  and  he  is  now 
liable  for  the  payment  of  same,  it  appearing  that  the  objects  of  the 
corporation  as  foreshadowed  in  said  subscription  agreement  signed  by 
him,  have  been  substantially  carried  out. 

"And  I  find  that  the  plaintiff  is  entitled  to  recover  from  defendant 
the  amount  of  his  said  subscription  with  interest,  and  he  to  have  such 
certificate  of  stock  delivered  to  him." 

Conclusions. — 1.  The  first  assignment  complains  of  the  court's 
overruling  defendant's  special  exception  to  plaintiff's  petition,  which 
is: 

"And  defendant  specially  excepts  to  that  portion  of  the  plaintiff's 
petition  which  sets  out  the  subscription  contract  alleged  to  have  been 
signed  by  defendant,  for  the  reason  that  the  agreement  pleaded  by 
the  plaintiff  is  ioo  indefinite  to  be  inforced  as  a  contract;  because 
the  consideration  stated  is  insufiScient,  and  because  the  name  of  the 
proposed  corporation  is  not  stated,  nor  is  the  amount  of  capital  stock 
for  which  same  was  to  be  incorporated^  nor  the  number  of  shares 
into  which  such  stock  was  to  be  divided  and  the  value  of  such  shares, 
nor  is  the  name  of  the  party  to  which  the  alleged  subscription  is  pay- 
able set  out  in  said  agreement.'*  The  only  proposition  asserted  under 
the  assignment  is:  "A  stock  subscription  to  be  enforceable  must 
be  definite  in  its  terms  and  based  upon  a  sufficient  consideration." 

The  subscription  referred  to  in  the  exception,  as  copied  in  the  trial 
court's  findings  of  fact,  is  as  set  out  in  plaintiff's  petition  and  is  fol- 
lowed by  appropriate  allegations  which,  if  true,  show  prima  facie 
the  liability  of  the  defendant  thereon.  There  is  no  such  incomplete- 
ness or  uncertainty  in  the  terms  of  the  agreement  embodied  in  the 
subscription  as  would  render  it  void  ab  initio.  It  is  apparent  from 
the  very  nature  of  such  an  agreement  that  other  things  are  necessary 
to  be  done  and  steps  taken  to  render  effective  its  purpose.  The  ob- 
jection does  not  go  to  the  validity  of  subsequent  acts  claimed  to  have 
been  performed  in  pursuance  of  the  agreement,  but  to  the  agreement 
itself.  That  the  subscription  was  supported  by  a  sufficient  considera- 
tion is  evident  when  read  in  the  light  of  Compress  Co.  v.  Saunders, 
70  Texas,  703,  in  which  it  is  held  that  "A  person  subscribing  before 
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the  organization  of  a  proposed  incorporated  joint  stock  company, 
raises  s  mutuality  in  his  contract  which  will  render  him  liable  to  the 
company  after  its  incorporation.'*  Whether  the  principle  quoted  is, 
to  its  full  extent,  applicable  in  this  State  we  have  not  the  temerity 
to  decide.  But,  as  will  be  shown  in  considering  other  assignments, 
it  is  not  so  limited,  either  here  or  in  other  jurisdictions,  as  to  render 
such  a  subscription  void  for  lack  of  consideration. 

2.  The  second  assignment  of  error  is  as  follows:  "The  court  erred 
in  its  conclusions  of  fact,  in  the  ninth  paragraph  thereof,  in  finding 
as  a  matter  of  fact  that  at  the  general  meeting  of  subscribers  held 
in  El  Paso,  Texas,  on  the  12th  day  of  February,  1906,  at  which  dP- 
rectors  were  elected,  the  defendant  was  present  and  took  part  in 
said  meeting  as  a  stockholder  and  was  recognized  as  such  by  said 
meeting,  and  that,  although  not  present  and  represented,  subscriptions 
had  been  had  or  promised,  though  not  in  writing,  exceeding  in  amount 
one-half  of  the  proposed  capital  stock  of  $100,000,  for  the  reason 
that  such  finding  of  fact  is  not  sustained  by  the  testimony.  And 
because  the  court  previously  found  as  a  matter  of  fact  in  said  ninth 
paragraph  of  its  conclusions  of  fact  that  there  had  been  only  4,508 
shares  of  stock,  or  $45,080,  actually  subscribed  on  said  date.'* 

It  will  be  observed  that  this  assignment  complains  of  two  separate 
and  distinct  findings  of  fact,  (1),  that  defendant  was  present  and 
took  part  in  the  meeting  as  a  stockholder  and  was  recognized  as 
such;  (2),  that  at  the  time,  subscriptions  had  been  made  exceeding 
in  amotmt  one-haU  of  the  proposed  capital  stock. 

It  is  held  that  where  an  assignment  of  error  complains  of  two 
rulings  of  the  trial  court,  each  of  which  relate  to  separate  and  dis- 
tinct questions  although  followed  by  appropriate  propositions  and 
statements  explaining  each  of  the  questions,  it  is  insufficient  to  re- 
quire consideration.  Cammack  v.  Rogers,  96  Texas,  457;  Texas  Mex- 
ican By.  V.  Lewis,  99  S.  W.,  677;  Kaack  v.  Stanton,  112  S.  W.,  706. 
It  seems .  to  us  that  tlie  assignment  is  obnoxious  to  the  principle 
enunciated  in  the  cases  cited.  If,  however,  the  findings  complained 
of  should  not  be  deemed  as  rulings  of  the  court  on  separate  and  dis- 
tinct questions,  then  it  does  not  occur  to  us  that  each  point  under 
the  assignment  is  stated  in  appellant's  brief  as  a  proposition,  as  is 
required  by  rule  30  of  this  court.  (C.  T.  &  KT.  W.  By.  v.  Gibson,  99 
Texas,  98.)  Nor  do  we  think  that  the  statements  subjoined  to  the 
propositions  are  such  as  are  required  by  rule  31.  But  as  to  this, 
we  have  read  the  entire  statement  of  facts,  and  if  the  assignment  is 
such  as  should  be  considered  will  say  that  we  believe  the  evidence 
reasonably  tends  to  support  the  findings  of  the  trial  judge  upon 
both  issues  referred  to  in  the  assignment. 

8.  The  third  assignment  of  error  complains  that  the  court  erred  in 
finding  as  a  matter  of  fact  that  on  February  13,  1906,  plaintiflTs 
articles  of  incorporation,  having  been  subscribed  in  accordance  with 
law,  were  forwarded  to  the  Secretary  of  State  for  filing  and  were 
afterwards  accepted  and  filed  by  such  officer,  upon  the  ground  that 
such  finding  is  not  sustained  by  the  evidence. 

The  proposition  advanced  under  the  assignment  is  the  same  as  first 
asserted  under  the  second,  which  is:     *The  burden  of  proof  being 
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upon  the  plaintiff  to  establish  its  case^  any  conclusion  of  fact  fonnd 
by  the  court  against  the  defendant  without  any  testimony  to  sustain 
such  conclusion^  or  from  which  such  conclusion  can  be  drawn,  is 
unwarranted  in  law.  There  mu&t  be  some  evidence  of  a  fact  to  war- 
rant the  court  in  finding  that  6uch  fact  is  established.  A  verdict 
unsustained  by  the  testimony  can  not  stand.''  The  plaintiff  having 
alleged  that  it  was  a  corporation  duly  incorporated,  and  the  allega- 
tion not  having  been  denied  as  required  by  subdivision  7  of  art.  1264, 
Bev.  Stats,  of  1895,  no  evidence  was  required  in  support  of  the  alle- 
gation, for  it  must  be  taken  as  true.  The  burden  being  upon  the 
defendant  to  prove  his  special  defense,  it  was  incumbent  upon  him 
to  show  that  the  corporation  was  not  organized  at  the  time  he  claims 
that  He  withdrew  his  stock  subscription.  Having  failed  to  make  such 
proof,  the  proposition  can  not  be  sustained. 

4.  The  fourth  assignment  of  error  is  as  follows:  **The  court  erred 
in  its  conclusions  of  fact,  in  its  tenth  paragraph  thereof,  in  finding  as 
a  matter  of  fact  thai  after  the  general  meeting  of  stockholders  (sub- 
scribers) on  the  12th  of  February,  1906,  and  the  adoption  of  the  arti- 
cles of  incorporation  and  forwarding  the  same  to  the  Secretary  of 
State,  probably  on  the  13th  or  14th,  C.  N.  Bassett,  who  had  presided 
at  said  meeting  of  stockholders  (subscribers)  on  the  12th,  and  who  had 
been  elected  one  of  the  directors  at  said  meeting,  called  the  defendant, 
John  Steely,  by  telephone  and  proposed  he  should  become  one  of  the 
directors  of  the  concern.  Whereupon  Steely  informed  Bassett  that  he 
did  not  desire  to  have  anything  further  to  do  with  the  organization, 
and  requested  him  to  remove  his  (Steel/s)  name  from  the  subscrip- 
tion list,  for  the  reason  that  said  finding  of  fact  is  not  sustained  by 
the  evidence,  which  shows  that  said  conversation  between  Bassett  and 
defendant  occurred  on  the  lOth  day  of  February,  1906,  prior  to  said 
meeting  of  the  12th  and  before  the  plaintiff  attempted  to  organize  as 
a  corporation.'' 

The  burden  being  upon  the  defendant  to  prove  that  he  withdrew 
his  subscription  prior  to  the  meeting  of  February  12,  1906,  at  which 
the  corporation  was  organized,  if  it  should  be  conceded  that  he  di- 
rected Bassett  to  take  his  name  from  the  subscription  list  and  it  was 
notice  to  the  parties  to  the  subscription  agreement — ^which  is  doubtful, 
it  not  appearing  that  Bassett  was  the  chief  party  to  the  enterprise 
(Cook  on  Corp.,  section  169) — of  a  revocation  of  his  subscription, 
still  the  burden  was  on  him  to  show  that  such  notice  was  given  ante- 
rior to  the  12th  of  February,  else  the  revocation  woidd  not  be  proved. 
The  date  of  the  telephonic  conversation  between  Bassett  and  defend- 
ant, in- which  the  latter  claims  he  told  the  former  to  take  his  name 
from  the  subscription  contract — which  is  denied  by  Bassett — is  not 
definitely  fixed  by  the  evidence.  Though  it  may  seem  that  the  pre- 
ponderance of  evidence  tends  to  support  defendant's  contention  that 
it  was  prior  to  the  12th  of  February,  it  can  not  be  said  that  the  state 
of  the  evidence  is  such  as  to  show  such  anterior  date  as  a  matter  of 
law.  The  court  was  not  bound  to  believe  the  defendant's  testimony 
on  this  issue  (McCormick  v.  Kampmann,  102  Texas,  215) ;  and,  be- 
sides, there  were  circumstances  in  evidence  tending  to  show  that  the 
conversation  occurred  after  that  time. 
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5.  The  fifth  assignment  of  error  is  directed  against  the  coort^B 
Gonclnsions  of  law.  It  is  held  in  some  jurisdictions  that,  where  a  num- 
her  of  persons  sign  a  subscription  paper  agreeing  to  take  stock  in  a 
corporation  to  be  thereafter  formed  by  them,  there  is  a  contract  be- 
tween the  subscribers  themselves  to  become  stockholders,  without  fur- 
ther act  on  their  part,  immediately  upon  the  formation  of  the  corpo- 
ration, binding  and  irrevocable  from  the  date  of  the  subscription,  un- 
less canceled  by  consent  of  all  the  subscribers  before  acceptance  by  the 
corporation;  and  a  continuing  offer  to  the  proposed  corporation, 
which,  upon  acceptance  by  it  after  its  formation,  becomes,  as  to  each 
subscriber,  a  contract  between  him  and  the  corporation.  See  10  Cyc, 
388,  and  note  13  for  cases  cited,  among  which  is  Belton  Compress 
Co.  V.  Saunders,  70  Texas,  699,  in  support  of  this  principle;  Cook  on 
Corp.,  sections  71,  72;  1  Thomp.,  Corp.,  section  1205.  It  may  be 
stated  as  a  corollary  to  this  principle,  that  a  subscriber  to  such  sub- 
scription paper  can  not  withdraw  or  obtain  a  cancellation  of  his  sub- 
scription except  by  the  unanimous  consent  of  the  other  subscribers. 
(Cook  on  Corp.,  section  169;  Minneapolis  T.  M.  Co.  v.  Davis,  40 
Minn.,  110,  3  L.  E.  A.,  796,  12  Am.  St.  Eep.,  701;  Hughes  v.  An- 
tietam  Mfg.  Co.,  34  Md.,  316;  Johnson  v.  Wabash,  etc.,  S.  B.  Co., 
16  Ind,  389 ;  Ashuelot  Boot  &  S.  Co.  v.  Hoit,  56  N.  H.,  548.) 

There  is  another  line  of  decisions  which  hold  that  when  persons 
sign  an  agreement  to  form  a  corporation  and  to  take  stock  therein,  in- 
tending a  contract  with  the  corporation,  the  subscription  of  each  of 
the  parties  is  a  continuing  offer  to  the  proposed  corporation  and  be- 
comes a  binding  contract  as  soon  as  the  corporation  is  formed,  and 
expressly  or  impliedly  accepts  the  same;  but  that  such  a  subscription 
does  not  constitute  a  binding  contract  until  the  corporation  is  formed, 
because  until  then  there  are  not  the  two  parties  necessary  to  the  con- 
tract; and  that,  therefore,  a  subscriber  may  revoke  his  subscription, 
and  thus  prevent  a  contract  with  the  corporation,  at  any  time  before 
it  is  formed.  See  Clark  &  Marsh,  on  Corp.,  sections  439c  and  439d, 
451a  and  authorities  cited  in  note. 

We  shall  not  undertake  to  decide  between  these  conflicting  princi- 
ples, and  we  deem  it  unnecessary.  For  if  the  first  is  correct,  defend- 
ant could  not  withdraw  his-  subscription  without  the  unanimous  con- 
sent of  tlie  other  subscribers,  which  was  not  obtained;  or  if  the  other 
should  be  deemed  the  law,  then,  according  to  the  findings  of  fact,  tlie 
defendant  did  not  withdraw  his  subscription  before  the  organization 
of  plaintiff  corporation  and  its  acceptance  thereof.  Therefore,  the  de- 
fendant's liability  is  established  whichsoever  principle  should  be 
deemed  the  law. 

What  we  have  said  in  considering  this  and  the  other  assignments 
of  error,  disposes  of  the  remaining  assignments  adversely  to  appel- 
lant, and  renders  further  discussion  of  the  points  they  present  unnec- 
essary.   There  is  no  error  in  the  judgment  and  it  is  afiBrmed. 

Affirtnedm 

!Writ  of  error  refused. 
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l.«-IdeiLtit7— fitmllarity  of  Names — ^Eyidenoe. 

Similarity  of  names  is  ordinarily  sufficient  to  establish  identity  of  persons 
"whose  names  appear  in  a  chain  of  title  where  there  is  nothing  in  the  evidence 
to  cast  suspicion  on  the  case;  but  in  a  suit  of  trespass  to  try  title  to  a  tract  of 
land  claimed  by  plaintiffs  and  defendant  under  ancestors  having  the  same  or 
similar  name  as  the  original  grantee,  evidence  and  the  absence  of  evidence 
considered,  and  held  sufficient  to  justify  the  trial  court  in  giving  a  peremptory 
instruction  against  the  plaintiffs. 

8.— Identity  of  Persona— Evidenoe— Probate  Proceedings. 

The  issue  being  one  of  identity  of  persons,  statements  made  in  an  application 
for  administration  upon  the  estate  of  one  of  the  decedent^,  and  in  tiie  orders 
of  the  probate  courts  were  admissible  in  evidence  upon  said  issue. 

8. — ^Administration — ^Land  CertilLoates. 

Land  certificates  issued  by  the  Commissioner  of  Claims  to  the  heirs  of 
Thomas  J.  Bobinson  under  and  by  virtue  of  a  Special  Act  of  the  Legislature  in 
February,  1860,  were  not  intended  as  a  donation  to  said  heirs,  but  became  and 
were  the  properij  of  the  estate  of  said  Robinson,  subject  to  sale  by  the  adminis- 
trator of  said  estate. 

t 

4.— Evidenoe— Copies  firom  Land  Office. 

Certified  copies  from  the  Land  Office  of  a  petition  to  the  Legislature  to 
pass  a  special  Act  authorizing  the  Commissioner  of  Claims  to  issue  land  certifi- 
cates to  the  heirs  of  a  soldier  killed  in  the  Texas  Revolution,  together  with 
supporting  affidavits  accompanying  said  petition,  were  competent  evidence  in 
a  suit  concerning  the  title  to  the  land  located  by  virtue  of  said  certificates. 

Error  from  the  District  Court  of  Bexar  County.  Tried  below  bo- 
fore  Hon.  A.  W.  Seeligson. 

F.  0.  Morris,  Howell  Johnson  and  Storms  £  Storms,  for  plaintiffs 
in  error. — The  land  certificate  in  question  having  been  granted  by 
special  Act  of  the  Jjegislature  to  the  heirs  of  Thomas  J.  Bobinson, 
after  all  laws  under  which  he  or  his  heirs  could  have  obtained  land 
for  his  early  immigration  to  Texas  or  for  military  service  had  expired 
or  been  repealed,  however  meritorious  the  consideration  that  consti- 
tuted the  moving  cause  for  making  the  grant,  was  a  donation  to  the 
heirs  as  such,  and  was  not  assets  in  the  hands  of  the  admiuistrator 
of  Bobinson's  estate,  and  hence  the  sale  thereof  by  the  administrator 
passed  no  title  to  the  certificate.  Leonard  v.  Bives,  33  S.  W.,  291; 
Causici  v.  La  Coste,  20  Texas,  285;  Grant  v.  Wallace,  60  Texas,  350; 
McKinney  t.  Brown's  Heirs,  61  Texas,  94;  Wright  v.  Nona  Mills  Co., 
98  S.  W.,  917;  Paschals'  Digest,  art.  1144. 

As  all  laws  xmder  which  Thomas  J.  Bobinson  could  have  obtained 
land  certificates  for  immigration  or  military  service  expired  Septem- 
ber 1,  1858,  neither  Bobinson  nor  his  heirs,  if  dead,  had  then  any 
right  to  land  inchoate  or  otherwise,  and  as  the  application  for  letters 
of  administration  affirmatively  shows  that  there  was  no  other  properly 
and  that  the  sole  object  of  opening  an  administration  was  to  apply  for 
a  special  Act  certificate,  to  which  the  estate  had  no  right,  there  was  no 
estate  upon  which  to  open  administration,  and  therefore  the  order 
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purporting  to  open  administration  npon  such  supposed  estate  was 
void,  and  the  probate  court,  therefore,  acquired  no  jurisdiction,  and 
did  not  acquire  any  jurisdiction  over  certijficates  for  land  afterwards 
issued  merely  by  their  being  inventoried  in  a  void  administration. 
Paschal's  Dig.,  art  1144. 

The  administration  was  void  because  decedent,  according  to  the  pe- 
tition for  letters  of  administration,  was  a  deceased  soldier  of  the  Texas 
and  Mexican  war,  and  had  no  fixed  place  of  residence,  and  that  the 
lands  he  had  been  entitled  to  were  due  him  as  a  soldier.  Paschal's 
Digest,  arts.  1400  to  1403;  Duncan  v.  Veal,  49  Texas,  603;  Paul  v. 
WUlis,  69  Texas,  261. 

There  was  no  law  authorizing  the  filing  in  General  Land  Office  of 
the  petition  and  affidavits  addressed  to  the  Legislature  for  the  purpose 
of  inducing  a  grant  by  special  Act  of  the  Legislature  of  land  certifi- 
cates  to  the  heirs  of  TJiomas  J.  Bobinson,  and  therefore  said  docu- 
ment never  became  archives  of  the  General  Land  Office,  and  not  being 
archives  of  that  office  certified  copies  thereof  were  not  admissible  in 
evidence  in  the  trial  of  this  cause.  Sogers  v.  Pettus,  80  Texas,  425; 
Bev.  Stats,  of  1895,  art.  67. 

Revised  Statutes,  article  63,  which  follows  article  declaring  wliat 
are  archives  of  the  General  Land  Office,  reads  as  follows:  ^'Nothing 
in  the  preceding  article  shall  be  construed  to  give  to  any  of  said 
books,  records,  or  other  papers  named  in  said  article  any  greater  force 
or  validity  by  reason  of  their  being  so  recognized  as  archives  of  the 
General  Land  Office  than  was  accorded  them  by  the  laws  in  force  at 
the  date  of  their  execution  and  deposit.'^ 

Denman,  Franklin  &  McOown,  for  defendants  in  error. 

PLY,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try 
title  to  1,280  acres  of  land,  patented  by  the  State  of  Texas  to  the 
heirs  of 'Thomas  J.  Bobinson,  instituted  by  plaintiffs  in  error,  who 
will  be  denominated  plaintiffs  hereinafter,  in  Pecos  County,  but  the 
venue  was  changed  to  Bexar  County  by  agreement  of  the  parties. 
Defendants  in  error,  defendants  in  the  lower  court,  pleaded  not  guilty 
and  limitations  of  three,  five  and  ten  years.  The  cause  was  heard  by 
a  jury  and  a  verdict  instructed  for  defendants. 

All  the  parties  claim  title  through  an  Act  of  the  Legislature  of 
1860,  which  authorized  the  issuance  of  land  certificates  by  the  Com- 
missioner of  the  Court  of  Claims  to  the  heirs  of  Thomas  J.  Bobinson, 
for  one-third  of  a  league  headright,  320  acres  bounty,  and  6-10  acres 
donation.  A  patent  was  issued  to  the  heirs  of  said  Bobinson  on 
July  23,  1868. 

The  only  evidence  of  heirship  offered  by  plaintiffs  was  the  testimony 
of  James  Bailie  and  Hugh  Booinson.  The  former  swore  that  he  was 
a  native  of  Ireland  and  73  years  of  age,  that  his  mother  had,  among 
others,  a  brotlier  named  Thomas  Bobinson,  under  whom  plaintiffs 
claim;  that  witness  first  knew  him  personally  in  1847  in  Ireland. 
That  said  Thomas  Bobinson  had  been  in  the  United  States  prior  to 
that  and  said  he  was  going  to  Texas.  The  witness  did  not  know  when 
Thomas  Bobinson  first  came  to  Texas,  but  thought  it  must  have  been 
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in  1835,  about  the  time  his  brother  came.  The  witness  came  to  Texas 
in  1852,  and  went  back  to  Ireland  in  1857,  when  his  mother  told  him 
about  liis  Uncle  Thomas.  Witness  went  to  Ireland  again  in  1868, 
and  his  mother  asked  him  about  property  belonging  to  Thomas,  and 
witness  on  his  return  hunted  up  some  of  his  uncle's  properly  and 
sold  it.  The  witness  swore  that  his  Uncle  Thomas  died  in  1852  and 
was  buried  at  Mission  Valley,  about  18  miles  above  Victoria.  Wit- 
ness never  saw  his  uncle  in  Texas.  The  other  witness,  Hugh  Bobin- 
6on,  swore  that  his  sister  told  him  that  their  uncles  came  to  Texas 
and  owned  land  here  and  his  Uncle  Thomas  came  at  an  early  day. 
Witness  never  saw  him,  and  never  heard  of  the  land  until  the  suit 
was  brought  The  sister  who  told  the  witness  about  the  uncles  knew 
nothing  about  Thomas  Bobinson  except  .what  her  mother  told  her. 
Xone  of  the  plaintiffs  had  ever  paid  taxes  on  the  land.  The  witness 
Bailie  did  not  know  by  hearsay,  family  tradition  or  otherwise  when 
Thomas  Bobinson  came  to  Texas;  the  only  thing  that  he  would  swear 
to  in  that  connection  was,  "it  must  have  been  about  the  time  the 
others  came — ^the  time  James  Bobinson  came — I  suppose  the  time  his 
brothers  came  in  1835.  I  don't  know  of  my  own  knowledge,  though, 
when  he  came  to  Texas/'  He  also  said,  as  to  his  conversation  with  his 
mother:  "She  told  me  when  he  came  here,  and  if  I  remember  right 
he  must  have  come  with  James  Bobinson,  who  came  in  1835.'*  He  did 
not  swear  that  his  mother  told  him  Thomas  Bobinson  came  to  Texas 
in  1835. 

Mere  identity  of  names  between  the  uncle  of  Bailie  and  the  person 
to  whose  heirs  the  Legislature  gave  a  land  certificate,  it  will  be  seen 
from  tlie  testimony,  must  be  relied  on  to  establish  any  connection  be- 
tween plaintiffs  and  the  land  in  controversy.  It  is  held,  however, 
that  similarity  of  name  is  ordinarily  sufl5cient  to  establish  identity  of 
a  person  whose  name  appears  in  a  chain  of  title,  where  there  is  noth- 
ing in  the  evidence  to  cast  a  suspicion  on  the  case.  (Chamblee  v.  Tar- 
box,  27  Texas,  140;  Bobertson  v.  DuBose,  76  Texas,  1;  McNeil  v. 
O'Connor,  79  Texas,  227.) 

On  the  trial  of  the  case  defendant  introduced  in  evidence  certain 
orders  made  in  the  administration  of  the  estate  of  Thomas  J.  Bobin- 
son, in  Falls  County,  Texas,  in  connection  with  the  sale  of  the  land 
certificate  granted  by  the  I-egislature  of  Texas  to  the  heirs  of  Thomas 
J.  Bobinson,  which  orders  were  objected  to  by  plaintiffs^  but,  upon  the 
objections  being  overruled,  plaintiffs,  without  waiving  their  objec- 
tions to  the  aforesaid  orders  of  the  Probate  Court,  introduced  a  tran- 
script of  the  entire  proceedings  of  the  court  in  the  administration  of 
said  estate.  Among  the  matters  introduced  by  them  was  the  applica- 
tion for  letters  of  administration  in  which  it  was  represented  that 
"Thomas  J.  Boberson*'  died  in  1836.  That  discrepancy  in  the  spelling 
can  cut  no  figure,  however,  for  in  the  order  granting  the  administra- 
tion, which  was  also  introduced  in  evidence,  the  estate  is  described 
as  that  of  Thomas  J.  Bobinson,  and  in  all  of  the  orders  of  the  court 
it  is  so  designated. 

It  has  been  held  in  this  State  that  statements  made  by  adminis- 
trators in  applications  to  the  Probate  Court,  which  tend  to  identify 
the  person  whose  estate  is  being  administered,  are  admissible  as  bear- 
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ing  on  8uch  question  of  identity.  (Byera  v.  Wallace,  87  Texas,  503; 
Minor  v.  Lumpkin  (Texas  Civ.  App.),  53  S.  W.,  364.)  Now,  in  the 
copy  of  the  application  for  letters  of  administration,  which  plaintiffs 
introduced  in  evidence,  it  is  asserted  that  the  Thomas  J.  Bobinson 
whose  estate  was  sought  to  be  administered  had  died  in  1836,  and  in 
an  order  of  the  court  which,  as  will  hereinafter  appear,  we  think  was 
admissible  in  evidence,  it  is  stated  that  tlie  special  Act  of  the  Legis- 
lature under  which  plaintiffs  necessarily  claim  was  procured  at  the  in- 
stance of  the  same  administrator  who  made  the  application.  The 
legislative  grant  was  therefore  made  to  the  estate  of  a  man  who  was 
represented  to  have  died  in  1836,  and,  consequently,  could  not  have 
been  the  Thomas  Bobinson  under  whom  plaintiffs  claim,  because  be 
was  in  Ireland  in  1847,  and  died  in  1852. 

If  the  evidence  of  identity  found  in  the  probate  proceedings  had  no 
other  effect,  they  cast  a  suspicion  upon  the  evidence  of  identity  af- 
forded by  a  similarity  of  names.  Not  only  did  those  papers  create  a 
suspicion  as  to  the  identity  of  Thomas  Bobinson  with  Thomas  J.  Bob- 
inson, to  whom  the  certificates  were  issued,  but  the  failure  to  show 
by  any  paper,  muster  roll  or  person  that  Thomas  Bobinson  was  in 
Texas  in  1836,  destroys  any  prima  facie  case  made  by  the  similarity  of 
names,  and  justified  an  instruction  in  favor  of  defendants.  Wigmore 
on  Evidence,  section  2529,  and  authorities  cited  in  notes. 

On  February  7,  1860,  a  week  before  the  special  Act  of  the  Legisla- 
ture granting  authority  to  the  Commissioner  of  Claims  to  issue  cer- 
tificates to  the  heirs  of  Thomas  J.  Bobinson,  was  passed,  the  Legis- 
lature recognized  the  validity  of  claims  for  land  certificates  in  favor 
of  those  ^'entitled  to  a  headright  under  the  colonization  laws  of  Coa- 
huila  and  Texas,  or  under  any  law  enacted  by  the  Congress  of  the 
Eepublic  or  State  of  Texas,  who  has  not  heretofore  received  a  valid 
grant,  certificate  or  patent  in  virtue  of  said  claim,  may  apply^to  the 
Commissioner  of  Claims,  under  the  regulations  prescribed  in  tliis  Act, 
at  any  time  before  the  first  day  of  June,  1861,  and  if  entitled,  re- 
ceive a  certificate  therefor.''  The  Act  applied,  among  others,  to  those 
who  had  died  before  or  since  January  1,  1846.  The  right  to  the 
certificates  was  therefore  in  existence  at  the  time  of  the  passage  of 
the  special  Act,  and  without  its  aid  certificates  could  have  been  obtained 
by  the  administrator  of  tlie  estate  of  Thomas  J.  Bobinson.  The  in- 
choate right  to  the  certificates  was  then  in  the  estate  of  Thomas  J. 
Bobinson  and  the  special  Act  did  not  take  the  property  away,  from  the 
estate  and  make  a  donation  of  it  to  the  heirs.  The  language  of  tlie 
special  Act  provides  for  the  issuance  of  a  headright  certificate  which 
was  only  granted  for  services  performed  to  the  Bepublic  of  Texas. 
There  is  nothing  to  indicate  that  the  Legislature  intended  to  make  a 
donation  to  the  heirs  of  Bobinson,  but  on  the  other  hand  it  was 
merely  a  renewal  of  an  obligation  owed  by  tlie  StJate  to  the  defenders 
of  the  Bepublic.  The  authority  given  the  Commissioner  of  Claims  to 
issue  the  certificates  is  conditioned  on  proof  that  certificates  had  not 
theretofore  been  issued.  The  certificate  was  the  property  of  the  estate, 
and  the  court  properly  considered  the  order  directing  its  sale  and  the 
deed  of  the  administrator  conveying  the  same.  (Todd  v.  Masterson, 
61  Texas,  618.)     The  only  objections  to  the  evidence  relied  upon  in 


ld09.]     Bailie  v.  Westebn  Live  Stock  &  Land  Company.         477 

the  brief  are  that  the  administration  was  of  the  estate  of  Rcberson, 
and  not  that  of  Bobinson,  and  that  the  land  certificate  never  belonged 
to  the  estate.  These  objections  have  been  fully  considered  and,  we 
think,  answered. 

The  petition  for  administration  alleges  that  Eobinson  died  in 
1836;  "that  he  left  inchoate  and  imperfect  rights  to  lands,  bounty 
warrants,  etc.,  etc.,  due  him  as  a  soldier  of  the  Revolutionary  War 
wliich  can  not  be  allowed  without  the  aid  and  intervention  of  an  ad- 
ministrator .*'  And  further  i^t  was  alleged:  ^'Petitioner  would  further 
state  that  he  has  been  requested  by  the  legal  heirs  of  said  decedent  to 
take  the  necessary  steps  to  secure  said  rights.^^  If  it  be  held  that 
these  ^legations  did  not  show  any  right  or  authority  for  administra- 
tion, and  that  the  proceedings  were  therefore  void,  still  the  proceed- 
ings in  administration  would  be  admissible  on  the  question  of  iden- 
tity.    (Byers  v.  Wallace,  87  Texas,  503.) 

*"  We  are  of  opinion  that  the  plaintiflEs  failed  to  prove  the  identity 
of  Thomas  Eobinson  with  Thomas  J.  Bobinson,  to  whom  the  certifi- 
cate was  granted,  and  that  if  the  administration  on  the  estate  was 
void,  and  the  property  did  not  pass  out  of  the  heirs  of  Thomas  J. 
Bobinson,  that  plaintiffs  could  not  recover.  Upon  them  rested  the 
burden  of  proving  title  to  the  land,  and  they  must  recover,  if  at  all, 
upon  the  strength  of  their  title  and  not  on  the  weakness  of  that  of 
defendants. 

While  not  essentially  necessary,  yet  in  compliance  with  the  terms  of 
the  statute  requiring  Courts  of  Civil  Appeals  to  pass  upon  all  the 
contested  points  in  a  case,  we  proceed  to  consider  the  admissibility  of 
certified  copies  of  certain  papers  in  the  General  Land  OfiSce. 

The  defendant  introduced  in  evidence  a  copy  of  a  petition  to  the 
Legislature  of  Texas  to  issue  to  the  heirs  of  Thomas  J.  Bobinson 
headright,  bounty  and  donation  certificates,  in  which  it  was  stated 
that  Bobinson  was  a  soldier  of  the  Texas  Bevolution  and  had  been 
killed  in  August,  1836.  Accompanying  the  petition  were  the  afiidavits 
of  different  parties  showing  the  facts  stated  in  the  petition.  The  cop- 
ies of  the  petition  and  the  affidavits  were  made  and  certified  to  by  the 
Commissioner  of  the  General  Land  OfiBce  from  the  originals  on  file  in 
his  oflSce.  If  those  papers  were  admissible  in  evidence,  there  can  be 
no  doubt  of  the  propriety  of  the  action  of  the  court  in  instructing  for 
defendants,  even  though  the  case  of  plaintiffs  was  sufficient  to  go  be- 
fore the  jury  before  that  proof  was  made. 

The  Act  of  the  Legislature  in  granting  authority  to  the  Commis- 
sioner of  Claims  to  issue  land  certificates  to  the  heirs  of  Thomas  J. 
Bobinson  was  not  a  common  nor  usual  legislative  action,  and  it  can  be 
readily  inferred  or  presumed  that  when  the  authority  was  granted  to 
the  Commissioner  that  the  evidence  upon  which  it  was  based  would 
be  transmitted  with  the  warrant  of  authority  to  him,  for  his  guidance 
in  delivering  the  certificate  if  granted  by  him,  and  also  in  determining, 
as  was  required  of  him  in  the  special  Act,  as  to  whether  any  certificate 
had  ever  been  granted  to  Bobinson  or  his  heirs.  If  this  position  be 
tenable,  and  we  think  it  more  than  probable,  then  it  can  readily  be 
seen  how  the  papers  passed  into  the  custody  of  the  Land  Commissioner, 
for  by  an  Act  of  February  7,  1860,  it  was  made  the  duty  of  the  Com- 
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missioner  of  Claims  to  deliver  to  the  Land  Commissioner  in  1862  all 
papers,  books  and  archives  belonging  to  the  oflSce  of  Commissioner  of 
Claims,  not  pertaining  to  the  auditor^s  oflSce,  and  such  papers,  books 
and  archives  were  declared  to  be  the  archives  of  the  General  Land  Of- 
fice. The  papers  were  pnblic  documents,  not  private  papers,  and  per- 
tained to  the  public  lands  of  the  State.  They  were  the  foundation 
upon  which  the  Commissioner  of  Claims  acted  in  issuing  the  certifi- 
cates; they  served  as  evidence  to  him  in  the  investigation  enjoined 
upon  him  by  the  special  Act  of  the  Legislature.  The  leading  fact  in 
connection  with  the  issuance  of  the  certificates  was  as  to  whether 
Thomas  J.  Bobinson  had  received  the  land  to  which  he  was  entitled, 
and  had  there  been  any  file  mark  on  the  papers  showing  that  they  had 
been  in  the  possession  of  the  Commissioner  of  Claims,  no  doubt  as  to 
certified  copies  of  them  being  permissible  could  be  entertained.  (Mc- 
Neil V.  O'Connor,  79  Texas,  227.) 

The  documents  referred  to  being  instruments  connected  with  a  land 
title,  the 'evidence  upon  which  authority  was  granted  by  the  Legisla- 
ture to  issue  a  land  certificate,  were  certainly  permitted,  if  not  re- 
quired, by  law  to  be  filed  in  the  archives  of  that  branch  of  the  gov- 
ernment to  which  the  custody  of  such  records  was  confided,  and  if  so 
permitted  they  were  within  the  purview  of  articles  62  and  2308,  Be- 
vised  Statutes.  (Bogers  v.  Pettus,  80  Texas,  425.)  The  papers 
showed  the  consideration  on  which  authority  to  the  Commissioner  of 
Claims  was  given,  and  must  have  accompanied  the  certified  copy  of 
the  Act  which  was  the  warrant  of  authority  for  issuing  the  certifi- 
cates. 

With  those  certified  papers  before  the  court,  the  proof  was  over- 
whelming that  the  land  certificate  was  not  granted  to  the  heirs  of  the 
man,  Thomas  Bobinson,  who  died  in  Mission  Valley  in  1852.  The 
judgment  is  affirmed. 

Afftrmed. 

Chief  Justice  James  did  not  sit  in  this  case. 

Writ  of  error  refused. 


Galveston,  Harrisburg  &  San  Antonio  Bailway  Compant 

V.  J.  B.  Norton. 

Decided  April  28,  1900. 

1. — ^Derailment  of  Train — ^Aet  of  Trespasser — ^Evidence. 

Where,  in  an  action  against  a  railway  company  for  damages  for  personal 
injuries  caused  by  the  derailment  of  defendant's  train,  the  defendant  plead 
that  the  derailment  was  caused  by  the  malicious  act  of  third  parties,  evidence 
considered,  and  held  insufficient  to  require  the  trial  court  to  submit  said  issue 
to  the  jury. 


2. — Same— Zyidenoe— Admission  of  Agent. 

The  issue  being  whether  or  not  a  railroad  track  at  a  certain  point  was  in  a 
safe  condition  for  the  operation  of  passenger  trains  thereon,  it  was  proper 
to  permit  a  witness  to  testify  that  on  the  evening  before  the  wreck  occurred 
at  said  point  on  the  following  morning,  a  third  party,  not  in  the  employ  of 
the  defendant,  said  to  defendant's  section  foreman  then  at  work  on  the  track, 
that  he  would  have  a  serious  wreck  "if  he  didn't  spike  up  those  ties;"  and 
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the  answer  of  the  foreman  that  ''that  waa  the  way  he  had  instructions  to  spike 
them;"  the  foreman  having  previously  testified  that  the  trade  was  in  a  safe 
condition,  and  a  proper  predicate  having  been  laid  for  said  discrediting  testimony. 

8. — Carrier  of  Passengen — ^Degree  of  Care— Oliarge. 

Charge  upon  the  degree  of  care  required  of  carriers  of  passengers,  considered 
and  approved. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.^A.  W.  Seeligson. 

Baker,  Boiis,  Parker  &  Oarwood,  D.  C.  BoUnger  and  W.  F.  Ezell, 
for  appellant. — The  issue  that  the  wreck  of  the  passenger  train  on 
which  appellee  claims  he  was  injured  was  caused  by  malicious  acts  of 
trespassers,  committed  in  the  night-time  a  short  time  before  the  wreck, 
and  that  such  malicious  act  could  not  have  been  discovered  or  pre- 
vented by  appellant  by  the  exercise  of  the  highest  degree  of  care  on 
its  part,  and  that  appellant  was  not  negligent  in  failing  to  discover 
such  trespass,  was  clearly  raised  and  presented  in  this  cause  as  a  de- 
fense by  appellant,  both  by  its  pleadings  and  by  the  evidence,  and  the 
court  committed  palpable  error  in  refusing,  upon  request  made  by 
appellant,  to  submit  such  issue  as  a  defense  in  this  cause.  Heatherly 
v.  Little,  40  S.  W.,  445 ;  Diamond  Mill  Co.  v.  Q.  Natl  Bank,  29  S. 
W.,  169;  Whitsitt  v.  Miller,  1  Posey  F.  C,  212;  Waul  v.  Hardie,  17 
Texas,  558;  Eichards  v.  Minster,  70  S.  W.,  98;  Bailway  v.  Carstens, 
47  S.  W.,  36 ;  Fox  v.  Brady,  20  S.  W.,  1024. 

The  court  erred  in  permitting  the  plaintiff^s  witness,  C.  C-  Lince- 
cum,  to  testify,  over  defendant's  objections,  in  substance  that  about 
six  o'clock  on  the  evening  before  the  wreck  Buck  Hill  stated  to  Mr. 
Smith,  who  was  the  extra  gang  foreman  of  defendant,  in  the  presence 
of  the  witness,  that  he.  Smith,  was  going  to  cause  a  hell  of  a  wreck  if 
he  didn't  spike  up  those  ties.  Western  Union  Tel.  Co.  v.  Wofford,  42 
S.  W.,  119;  Bailway  Co.  v.  Sherwood,  84  Texas,  136;  Gulf,  C.  &  S. 
F.  Ey.  Co.  V.  Southwick,  30  S.  W.,  592;  Bailway  v.  Ivy,  71  Texas, 
416;  Bailway  v.  Bobinson,  73  Texas,  285;  Dwyer  v.  Continental  Ins. 
Co.,  63  Texas,  356 ;  Bailway  v.  Hicks,  2  Posey  TJ.  C,  437 ;  Treager  v. 
Jackson  Coal  &  M.  Co.,  142  Ind.,  164;  40  N.  E.,  907;  Kirkpatrick  v. 
Briggs,  78  Hun,  518;  29  N".  T.  Supp.,  532;  Kansas  Pac.  By.  Co.  v. 
Pointer,  9  Kan.,  620;  East  Tenn.  V.  &  G.  B.  Co.  v.  Maloy,  2  S.  E., 
941;  McKinnon  v.  Norcross,  148  Mass.,  533.. 

The  court  erred  in  permitting  said  witness  to  testify  as  to  the 
statement  miade  by  Buck  Hill,  set  out  in  the  assignment,  if  offered 
for  the  purpose  of  impeachment,  because  the  same  related  to  a  matter 
collateral  to  the  issue,  and  it  was  improper  to  permit  the  witness 
Smith  to  be  impeached  in  regard  to  a  fact  collateral  to  the  issue. 
Dimmitt  v.  Bobbins,  74  Texas,  441 ;  Drake  v.  State,  15  S.  W.,  725. 

The  second  paragraph  of  the  charge  of  the  court  was  confusing 
and  misleading  to  the  jury,  and  exacted  a  higher  degree  of  care  than 
required  by  law,  in  that  it  instructed  the  jury  to  find  for  the  plain- 
tiff, if  they  believed  from  the  evidence  that  the  derailment  of  the  car 
was  the  result  of  negligence  on  the  part  of  defendant,  or  that  defend- 
ant by  the  exercise  of  that  high  degree  of  care  mentioned  in  para- 
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graph  one  of  the  charge  could  have  prevented  or  avoided  the  derail- 
ment of  said  car.  International  &  G.  N.  By.  Co.  v.  Welch,  86  Texas, 
203;  Sahine  &  East  Texas  By.  Co.  v.  Hanks,  79  Texas,  642;  Houston 
&  T.  C,  By.  Co.  V.  Keeling,  112  S.  W.,  808;  Chicago,  B.  I.  &  T. 
By.  Co.  V.  James,  8  Texas  Ct  Bep.,  159. 

The  court  erred  in  the  third  paragraph  of  its  charge  to  the  jury, 
which  was  as  follows: 

^^f  you  find  for  plaintiff  and  allow  him  damages,  you  should  allow 
him  such  sum  that,  if  paid  now,  would  fairly  and  reasonably  compen- 
sate him  for  the  injuries  sustained,  if  any;  and  in  estimating  his 
damages,  if  any,  you  may  take  into  consideration  the  mental  and 
physical  pain  and  suffering,  if  any,  he  has  suffered  up  to. the  present 
time  by  reason  of  his  injuries,  if  any,  and  the  reasonable  value  of 
time  lost,  if  any,  up  to  the  present  time  consequent  upon  his  injuries, 
if  any;  and  if  you  believe  from  the  evidence  that  his  injuries,  if  any, 
are  permanent,  and  will  diminish  his  capacity  to  labor  and  earn 
money  in  the  future,  or  that  he  will  suffer  mental  and  physical  pain 
as  a  result  of  said  injuries,  if  any,  in  the  future,  then,  in  addition  to 
the  above,  you  may  find  such  further  sum  as,  if  paid  now,  will  be  a 
fair  compensation  for  his  diminished  capacity,  if  any,  to  labor  and 
earn  money  in  the  future,  if  any,  and  for  such  mental  and  physical 
pain  and  suffering,  if  any,  as  you  may  believe  from  the  evidence  he 
will  suffer  in  the  future  as  a  result  of  said  injuries,  if  any.'* 

Such  charge  being  erroneous,  in  that  it  authorizes  a  double  recov- 
ery for  any  future  pain  and  suffering  that  plaintiff  may  sustain  on 
account  of  his  injuries,  or  for  any  diminished  capacity  to  labor  and 
earn  money  in  the  future,  the  court  having,  in  the  first  part  of  such 
charge,  authorized  a  recovery  in  full  for  present,  past  and  future  in- 
juries, and  then,  in  the  concluding  part  of  such  charge,  stated  that  if 
the  jury  believed  from  the  evidence  that  his  injuries,  if  any,  are  per- 
manent, and  will  diminish  his  capacity  to  labor  and  earn  money  in 
the  future,  or  that  he  will  suffer  mental  and  physical  pain,  if  any,  in 
the  future,  "then,  in  addition  to  the  above,  you  may  find  such  further 
sum  as,  if  paid  now,  will  be  fair  compensation  for  his  diminished 
capacity,  if  any,  to  labor  and  earn  money  in  the  future,  if  any,  and 
for  such  mental  and  physical  pain  and  suffering,  if  any,  as  .  .  . 
he  will  suffer  in  the  future  as  a  result  of  said  injuries,  if  any." 
Beaumont  Traction  Co.  v.  Edge,  19  Texas  Ct.  Bep.,  475;  Galveston, 
H.  &  S.  A.  V.  Lynch,  55  S.  W.,  389;  Galveston,  H.  &  S.  A.  By.  v. 
Waldo,  32  S.  W.,  783;  Knittle  v.  Schmidt,  40  S.  W.,  507;  Texas  & 
N.  0.  V.  Kelley,  80  S.  W.,  1073. 

The  court  erred  in  permitting  the  plaintiff  to  introduce  in  evidence, 
over  defendant's  objection,  the  following  portion  of  the  deposition  of 
his  witness,  A.  P.  Mentzer :  "For  a  space  of  four  hundred  or  five  hun- 
dred feet  back  there  were  a  number  of  such  places"  (that  is,  no  spikes 
in  the  ties),  because  said  testimony  was  irrelevant  and  immaterial. 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Dyer,  46  S.  W.,  841. 

James  Routledge,  for  appellee. 

JAMESi  Chief  Justice. — This  is  the  second  appeal  in  this  cause. 
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(Xorton  V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  108  S.  W.,  1044.)  At  a  re- 
cent trial  plaintiff  recovered  a  judgment  for  $12,500  for  personal  in- 
juries sustained  from  the  derailment  of  the  train  on  which  he  was  a 
passenger,  the  wreck  occurring  on  the  morning  of  February  22,  1905, 
about  six  o'clock,  while  yet  dark,  between  Sandy  Fork  and  Waelder. 

The  first  and  second  assignments  of  error  contend,  as  it  was  con- 
tended on  the  former  appeal,  that  there  was  evidence  entitling  defend- 
ant to  a  submission  of  the  defense  that  the  defect  in  the  track  was  the 
work  of  malicious  third  persons,  committed  so  immediately  before  the 
wreck  that  no  negligence  could  be  ascribed  to  defendant  in  respect  to 
it.    The  court  refused  to  submit  the  issue. 

The  facts  introduced  in  evidence  by  appellant  as  furnishing  a  foun- 
dation for  such  issue  are  substantially  as  follows: 

Defendant's  repair  gang  had  the  day  before  worked  on  the  track  at 
this  place.  Smith,  the  foreman,  testified:  "I  know  the  place  where 
the  wreck  occurred;  ten  or  fifteen  minutes  before  six  o'clock*  on  the 
evening  before  the  wreck  occurred  in  the  morning  I  was  over  that 
particular  track;  the  track,  on  the  evening  of  the  2l8t  of  February, 
the  day  previous  to  the  wreck,  was  iii  good  condition.  There  were  two- 
thirds  of  the  new  ties  that  I  was  putting  in  that  were  spiked ;  the  old 
ties  that  remained  in  the  track  were  also  spiked;  I  didn't  disturb  the 
old  ties  in  any  way.  From  my  experience  in  track  work,  that  track 
was  left,  on  the  evening  of  the  21st  of  February,  in  a  reasonably  safe 
condition  for  the  operation  of  passenger  trains,  consisting  of  two  en- 
gines and  thirteen  cars,  some  of  which  were  sleepers.  It  was  per- 
fectly safe  for  the  rate  of  speed  of  twenty-five  or  thirty  miles  an  hour. 

'^I  had  a  pushcar  there  that  I  used  about  trucking  ties  and  tie- 
plates,  and  I  had  used  it  that  day  in  distributing  ties  to  put  in  the 
track,  and  I  put  the  car  off  about  a  couple  of  rails  ahead  of  where  the 
wreck  first  started  off  about  six  feet,  or  maybe  a  little  bit  more,  in 
the  clear.  I  put  it  off  on  the  south  side  of  the  track  in  the  evening 
before  the  wreck  happened  in  the  morning.  The  car  would  weigh 
between  750  and  800  pounds.  I  didn't  look  for  the  car  next  morning, 
but  I  found  it  afterwards  down  at  Buck  Branch,  down  the  embank- 
ment there.  The  place  where  I  found  it  was  about  four  or  five  hun- 
dred or  six  hundred  feet  from  the  wreck;  I  found  it  off  down  the 
dump  there.  None  of  the  men  had  moved  the  car  down  there;  they 
did  not  move  it.  All  of  my  men  went  to  Sandy  Fork  with  me  the 
evening  before  the  wreck.  There  were  no  men  other  than  the  men  of 
my  gang  working  there  the  day  previous  to  the  wreck.  I  left  this 
pushcar  the  evening  previous  to  the  accident  right  about  where  this 
sleeper  or  baggage  car  was  turned  over;  I  mean  the  private  sleeper;  on 
what  we  call  the  south  side  of  the  track.  I  don't  remember  what 
time  the  next  day  the  pushcar  was  found,  but  it  was  quite  late  in  the 
day  when  we  found  it,  because  we  had  no  use  for  it  at  that  time,  and 
I  was  under  the  impression  that  there  was  no  need  for  hunting  for 
the  car  because  I  thought  the  car  was  either  under  that  baggage  car 
or  the  sleeper,  and  later  in  the  day  I  found  tlie  car  about  four  or  five 
hundred  feet  east  of  that  place,  rolled  off  down  the  dump,  I  think 
about  twenty  or  twenty-five  feet  from  the  track,  just  turned  loose  and 
Vol.  LV  Civil--31. 
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turned  over.  Two  men  could  pull  the  car  around  and  put  it  on  the 
tracks  but  to  handle  the  car  like  it  ought  to  be  it  would  take  from  four 
to  six  men  to  take  it  up  and  put  it  on  the  track.  That  car  was  in  my 
charge  and  control.  I  did  not  give  any  one  permission  to  use  that 
car  that  night/' 

Cross-examined,  testified:  ^T.  don't  remember  whether  it  was  in  the 
forenoon  or  afternoon  that  I  found  this  pushcar,  because  I  didn't  look 
for  it;  I  thought  all  the  time  it  was  under  the  sleeper  or  baggage  car, 
because  I  knew  right  where  I  left  the  pushcar.  It  is  not  a  fact  that 
this  pushcar  was  not  moved  on  the  night  of  the  wreck  but  the  night 
previous;  it  was  moved  that  night  of  the  wreck,  because  I  know  just 
exactly  where  I  left  that  car.  It  had  not  been  moved  the  night  pre- 
vious that  I  know  of;  I  know  that  it  was  not  moved  on  the  night  of 
the  20th,  but  on  the  night  of  the  2l8t  it  was  moved.-' 

Harris,  the  engineer  on  the  head  engine  of  the  wrecked  train,  testi- 
fied thrt  there  were  two  engines,  he  being  on  the  lead  engine;  that  he 
was  running  about  twenty-five  miles  an  hour;  that  when  he  came 
near  this  place  he  noticed  that  the  track  was  what  they  called  badly 
out  of  line — the  track  was  not  straight,  but  kinked.  There  was  a  sort 
of  elbow  in  the  track — quite  a  kink ;  he  supposed  when  he  first  discov- 
ered this  it  was  about  fifty  feet  ahead  of  him.  He  made  every  effort 
to  stop  as  soon  as  possible  because  it  was  a  bad  place,  and  he  didn't 
think  that  at  a  high  rate  of  speed  it  was  a  good  place  to  go  over — ^it 
was  calculated  to  derail  the  train.  He  did  not  remember  how  much 
kink  it  was;  it  was  pretty  badly  out  of  line,  though  he  didn't  know 
how  manv  inches.  When  asked  if  one  or  both  rails  were  out  of  line 
he  stated  that  it  seemed  to  him  the  entire  track  was  moved  to  the  side. 
The  engine  he  was  running  did  not  leave  the  track;  *'the  second  en- 
gine you  might  say  did  not  leave  the  track,  although  it  was  badly 
tipped  over,  and  I  believe  the  tender  of  the  second  engine  was  de- 
railed and  two  baggage  cars,  I  think,  and  I  believe  a  private  car  that 
was  next  to  them,  and  I  think  three  coaches."  He  stated  also  that 
the  track  was  badly  torn  up  and  he  didn't  think  that  after  the  wreck 
you  could  have  told  anything  about  the  previous  condition  of  the 
track. 

Bagsdale  testified  that  he  was  acquainted  with  the  track  at  this 
place;  that  as  engineer  of  a  freight  train  he  went  over  it,  going  west 
about  an  hour  ahead  of  the  train  that  was  wrecked,  and  didn't  otiserve 
any  kink  in  the  track,  though  he  couldn't  say  that  his  attention  was 
right  on  the  rail,  as  he  was  keeping  a  lookout  ahead.  He  did  not  ob- 
serve anything  of  the  kind;  the  track  appeared  in  good  condition, 
about  the  same  as  all  tracks  would  be.  He  was  going  over  this  place 
at  fifteen  or  twenty  miles  an  hour,  and  had  one  engine. 

Simpson,  who  was  the  conductor  on  Ragsdale's  train,  stated  when 
he  passed  over  this  track  about  three  o'clock  a.  m.  (which  made  it 
about  three  hours  prior  to  the  wreck)  he  was  on  the  platform  of  the 
caboose  and  didn't  observe  anything  wrong  with  the  track.  "There 
was  not  to  my  knowledge  a  kink  in  the  track  sufficient  to  cause  the  de- 
railment or  wreck  of  the  train.  If  it  had  been  there  bad  enough  to 
derail  a  train,  I  ought  to  have  observed  it.  I  didn't  notice  anything 
there  when  I  passed  over  it  to  indicate  such  thing  on  the  track.   .   •  • 
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I  can't  recollect  whether  I  looked  back  or  not,  but  I  didn't  pay  any 
attention  to  it,  looking  at  it;  we  generally  feel  these  places^  usually 
low  places,  or  kink  or  sink,  whatever  you  call  it.  We  generally  feel  it 
sitting  in  the  caboose,  and  I  didn't  obserye  anything  unusual  there 
more  than  any  other  place  on  the  road.  I  was  not  standing  there 
leaning  over  looking  down  at  the  track,  and  didn't  have  any  head- 
light in  the  rear  end.  The  only  light  I  had  was  a  white  hand-light; 
can't  say  whether  I  had  it  in  my  hand  or  standing  down  by  the  side 
of  me,  but  it  was  close  around;  it  was  a  moonlight  night,  but  hazy. 
I  was  not  taking  any  particular  observation  of  the  track,  but  I  am  a 
right  close  observer  about  that,  and  I  could  feel  it.  I  was  not  look- 
ing at  the  track  particularly,  but  if  I  had  felt  any  different  motion  of 
tlie  train  then  I  would  have  looked,  I  couldn't  see  the  track  minutely. 
.  .  .  I  was  not  specially  observing  the  track,  but  if  I  had  felt  any 
particular  motion  I  would  have  looked  at  the  track  closely;  that  is 
all  tliere  is  about  it.  I  expect  we  were  going  twelve  or  fifteen  miles 
an  hour;  we  were  killing  time.  Going  at  that  slow  rate  of  speed,  I 
would  be  likely  to  feel  anything  if  in  that  condition  to  throw  the 
train  off  the  track." 

Smith  testified  also  that  he  was  engaged  in  putting  in  new  ties  and 
putting  tie  plates  on.  He  stated:  ^^A  tie  plate  is  about  a  quarter  of 
an  inch  thick,  about  five  inches  wide  and  from  seven  to  seven  and  a 
half  inches  long.  It  fits  on  the  top  of  the  tie,  it  has  grooves  that  im- 
bed themselves  in  the  tie,  and  has  a  hole  in  each  side  to  drive  the 
spike  in  the  same  width  as  the  rail.  This  tie  plate  is  put  on  every 
other  tie.  The  purpose  of  a  tie  plate  is  to  keep  the  rail  from  cutting 
into  the  ties  and  to  keep  the  rails  from  spreading.  It  is  to  protect 
the  tie  and  to  keep  the  rails  from  spreading.  .  .  .  This  track  had 
not  been  tie-plated."  It  thus  appears  from  his  testimony  that  only 
a  part  of  the  new  ties  he  put  in  were  spiked  and  no  tie  plates  were 
put  on,  and  the  track  was  not  left  in  a  condition  that  would  prevent 
spreading  of  the  rails. 

The  said  witness  Simpson  testified  further:  ^^If  the  track  is  not 
properly  spiked  a  train  passing  over  it  might  have  a  tendency  to  cause 
the  track  to  get  out  of  line,  and  the  more  trains  that  run  over  a  de- 
fective piece  of  track  the  more  tendency  is  to  throw  it  out  of  line  to 
a  certain  extent.  These  trains  have  a  weight  of  many  tons,  and  of 
course,  when  in  motion,  they  exert  great  weig:ht  upon  the  rails.  If 
the  track  is  out  of  line  the  effect  of  trains  passing  over  it,  if  going  at 
any  rate  of  speed,  is  to  throw  it  further  out  of  line,  and  it  could  occur 
that  one  train  going  over  the  track  when  defective  may  throw  it  out 
of  line  and  go  over  safely  and  the  next  train  be  derailed." 

The  said  witness  Eagsdale  testified  also:  *^f  the  track  wasn't  prop- 
erly tight  and  wasn't  in  proper  condition  a  heavily-loaded  oil  car 
would  be  more  likely  to  injure  the  track  than  a  lightly-loaded  freight 
car.  I  should  think  if  the  rails  were  not  properly  spiked  that  engines 
going  over  the  track  would  tend  to  loosen  the  track  further.  Trains 
and  coaches  going  over  a  track  do  have  some  effect  in  loosening  them. 
Because  of  that  fact  they  have  section  men  to  keep  tightening  up  the 
bolts.  The  action  of  trains  on  a  track  has  a  tendency  to  loosen  it  and 
irear  it,  and  if  not  properly  spiked  and  tightened  up,  I  should  judge 
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they  would  have  a  greater  tendency  to  loosen  it.  If  tlie  track  did 
loosen  and  several  trains  pass  over,  I  should  judge  the  passing  of 
trains  will  loosen  the  track  until  possibly  the  rails  may  spread;  I 
should  judge  they  would.  ...  If  the  hind  end  should  spread  the 
rails  then  tlie  train  behind  would  go  off.'* 

The  evidence  was  that  several  trains  passed  over  this  place  that 
night.  The  one  that  Bagsdale  and  Simpson  were  on^  and  which  had 
shortly  before  passed,  was  a  loaded  oil  train,  one  which  Bagsdale  said 
was  the  most  calculated  to  injure  a  defective  track. 

We  should  not  here  refer  to  the  weight  of  the  evidence  tending  to 
show  the  probability  of  the  track  having  been  put  out  of  line  by  use, 
because  the  question  raised  by  the  assignment  under  consideration 
does  not  depend  on  the  weight  of  the  evidence,  but  upon  the  presence 
of  evidence  to  have  entitled  appellant  to  a  submission  of  the  particu- 
lar issue.  As  briefed,  the  matter  rests  upon  the  testimony  of  the  said 
witnesses,  Harris,  Smith,  Eagsdale  and  Simpson. 

There  was  no  evidence  whatever  of  any  marks  or  signs  on  the 
track,  or  near  there,  indicating  the  work  of  trespassers,  except  the  fact 
that  the  pushcar  that  Smith  had  left  at  a  certain  place  the  evening 
before  was  the  next  day  found  moved  several  hundred  feet  away  from 
where  he  had  left  it.  Had  that  condition  of  things  been  observed  at 
or  about  the  time  of  the  wreck,  or  before,  it  might  have  been  claimed 
that  it  showed  some  persons  had  been  there  during  the  night  bent  on 
mischief.  But  Smith  says:  "I  don't  remember  what  time  the  next 
day  the  pushcar  was  found,  but  it  was  quite  late  in  the  day  when  we 
found  it,  because  we  had  no  use  for  it  at  the  time  and  I  was  under 
the  impression  that  there  was  no  need  of  hunting  for  the  car  because 
I  thought  it  was  either  under  the  baggage  car  or  the  sleeper,  and 
later  in  the  day  I  found  the  car  four  or  five  hundred  feet  east  of 
that  place  rolled  down  the  dump,  I  think  about  twenty  or  thirty  feet 
from  the  track,  just  turned  loose  and  turned  over.''  Although  he 
testified  that  none  of  his  men  moved  it,  it  was  an  uncontroverted  fact 
that  his  crew  was  only  a  part  of  the  force  at  work  that  morning  re- 
pairing the  wreck.* 

There  being  nothing  to  show  when  the  pushcar  was  removed,  the 
jury  would  not  have  been  able  to  find  that  it  was  removed  prior  to  the 
wreck,  and  not  after  the  wreck,  consequently  as  a  fact  or  circum- 
stance going  to  show  the  presence  of  mischievous  persons  at  that  place 
during  the  night,  it  was  wholly  without  probative  effect.  This  leaves 
nothing  in  the  case  upon  which  to  base  a  finding  that  the  condition  of 
the  track  was  due  to  trespassers,  except  the  fact  that  the  engineer  per- 
ceived the  kink  in  the  track,  and  an  hour  or  so  before  an  oil  train 
had  passed  over  safely  without  anything  in  the  movement  of  the  train 
to  apprise  its  conductor  and  engineer  that  anything  was  wrong  with 
the  track.  From  this  the  jury  was  expected  to  find  that  the  track 
was  left  by  the  oil  train  in  safe  condition  and  the  kink  was  due  to 
some  outside  interference  within  the  hour. 

We  think  it  might  be  possible  to  make  the  issue  in  that  manner, 
by  proof  that  an  hour  before  an  accident  of  this  kind  the  track  was 
left  by  the  last  preceding  train  in  safe  condition.  If  the  jury  should 
be  able  to  find  that  tlie  track  was  so  left  iu  a  sound  and  safe  condi* 
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tion»  and  an  hour  later  a  rail  was  found  displaced,  it  Would  be  reason- 
able to  say  tliat  some  outside  agency  had  produced  this.  But  where 
is  the  proof  that  the  track  was  not  left  with  this  kink  in  it  when  the 
oil  train  passed  oVer?  There  is  none.  On  the  contrary,  the  proof  was 
that  the  natural  tendency  was  to  leave  the  imperfectly-spiked  track 
out  of  line.  That  trespassers  did  the  work  miglit  be  the  subject  of 
conjecture,  but  in  our  opinion  enough  was  not  shown  to  raise  or  sus- 
tain the  affirmative  of  the  issue,  and  the  assignments  are  overruled. 

The  third  and  fourth  assignments  should  be  considered  together. 
Third  assignment:  "The  court  erred  in  permitting  the  plaintiff's 
witness,  C.  C.  Lincecum,  to  testify  over  defendant's  objections  in  sub- 
stance that  about  six  o'clock  on  the  evening  before  the  wreck  Buck 
Hill  stated  to  Mr.  Smith,  who  was  the  extra  gang  foreman  of  defend- 
ant, in  the  presence  "of  the  witness,  that  he.  Smith,  was  going  to  cause 
a  hell  of  a  wreck  of  he  didn't  spike  up  those  ties."  Fourth  assign- 
ment: *The  court  erred  in  permitting  the  plaintiff's  witness,  C.  C. 
Juincecum,  to  testify  in  substance  over  defendant's  objections  that 
Smith  said,  in  response  to  the  statement  of  Buck  Hill,  that  that  was 
the  way  he  had  instructions  to  spike  them." 

Smith  had  testified  that  when  he  quit  work  the  evening  before  he 
had  left  the  track  in  a  reasonably  safe  condition  for  the  operation  of 
passenger  trains  consisting  of  two  engines  and  thirteen  cars,  some  of 
which  were  sleepers,  and  that  it  was  perfectly  safe  for  the  rate  of 
speei  of  twenty-five  or  thirty  miles  an  hour.  Two-thirds  of  the  ties 
spiked  to  the  rails  was  perfectly  safe,  more  than  safe.  "There  were 
two-thirds  of  the  new  ties  that  I  was  putting  in  that  were  spiked.  I 
intended  to  go  back  in  a  day  of  two  and  put  in  the  tie  plates,  but  I 
left  it  in  a  perfectly  safe  condition  for  trains."  Any  statement  or  ad- 
mission of  Smith  to  the  effect  that  the  track  as  he  left  it  was  not 
safe  for  trains  could  be  shown  to  discredit  his  testimony  on  this  mat- 
ter, it  not  being  an  immaterial  or  collateral  matter,  but  a  matter  in 
issue.  The  answer  he  is  said  to  have  made  to  the  statement  ad- 
dressed to  him  by  Buck  Hill  implied  that  he  agreed  with  Buck  HilL 
At  least  it  was  susceptible  of  being  so  understood.  If  his  response 
was  proper  evidence,  it  is  clearly  immaterial  who  propounded  tlie  in- 
quiry or  made  the  statement  which  evoked  it.  The  statement  that 
Buck  Hill  made,  which  Smith  replied  to,  was  admissible  to  show  the 
connection,  subject  matter  and  meaning  of  Smith's  reply. 

As  predicate  for  this  impeaching  or  discrediting  testimony  it  ap- 
pears that  Smith  had  testified  that  on  the  evening  of  the  21st  he  did 
not  see  Buck  Hill  at  all.  Then  he  was  asked :  "Didn't  Buck  Hill  tell 
you  in  the  presence  of  C.  C.  Lincecum,  on  the  evening  of  the  21st, 
about  quitting  time,  that  if  you  left  that  track  in  the  condition  you 
left  it  you  were  going  to  have  a  serious  wreck?"  Answer:  "No,  sir." 
Question:  "And  your  answer  to  him  was  that  you  had  got  orders  to 
spike  it  about  one  tie  in  four,  and  you  were  going  to  follow  instruc- 
tions?" Answer:  "No,  sir;  there  was  no  such  conversation  with  Buck 
Hfll  or  anyone  else." 

Now,  the  question  put  to  Lincecum  did  not  embody  the  precise 
question  that  had  been  put  to  and  answered  by  Smith.  The  question 
was:    "I  wish  to  ask  you  whether  or  not  on  that  occasion,  in  your 
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presence.  Buck  Hill  stated  to  Mr.  Smith,  or  did  not  state  to  him,  that 
if  he,  Smith,  did  not  spike  those  ties  he  would  cause  a  wreck  there.'' 
Whatever  merit  there  might  Iiave  been  in  this  point  was  abandoned. 
The  bill  of  exceptions  shows  that  defendant's  counsel  at  first  objected 
on  this  ground,  and  the  court  required  counsel  for  plaintiff  to  con- 
fine himself  to  the  specific  question  propounded  to  the  witness.  To 
this  counsel  for  plaintiff  assented,  and  then  framed  and  propounded 
the  question  to  Lincecum  as  it  is  above  set  fortli.  To  this  counsel  for 
defendant  did  not  object  upon  the  ground  that  it  did  not  embody  the 
precise  question,  but  made  objection  as  follows :  *'We  object  to  that  for 
the  reasons  heretofore  stated.  The  statements  have  to  be  hearsay  so 
far  as  this  defendant  is  concerned,  made  by  an  outsider;  it  is  not  shown 
that  Buck  Hill  had  any  connection  whatever  with  this  defendant,  in 
any  capacity,  and  any  statements  made  by  him  are  hearsay  as  to  this 
defendant,  not  binding  upon  it,  irrelevant  and  immaterial."  Evi- 
dently counsel  for  defendant  considered  the  que&tion,  as  finally  framed, 
as  suiSBcient  in  said  respect.  We  may  add  that  we  are  not  sure  the 
answer  of  Smith  was  not  admissible  as  evidence  that  the  track  at  the 
stage  it  had  then  reached  was  in  a  condition  liable  to  cause  a  wreck. 
We  think  it  was. 

Smith  had  charge  of  this  work  for  defendant  and  it  was  in  course 
of  being  performed.  He  testified  that  it  was  not  finished  and  that  the 
tie  plates  had  yet  to  be  put  on.  Admissions  made  by  the  agent  under 
these  circumstances  in  reference  to  the  work  the  agent  was  performing 
has  been  held  to  be  substantive  evidence  against  the  master.  (City  of 
Austin  V.  Forbis,  99  Texas,  234.)  The  answer  of  Smith  standing 
alone  would  have  signified  nothing  as  regards  the  safety  of  the  track, 
but  taken  in  connection  with  the  remark  of  Hill  it  had  a  meaning 
which  could  be  taken  as  an  implied  admission,  and  was  substantive 
evidence  against  defendant  that  the  track  was  not  safe  for  trains,  and 
what  it  implied  was  a  question  for  the  jury.  See  also  Cooper  v.  Dan-^ 
iels,  96  S.  W.,  1100. 

The  fifth  assignment  complains  of  this  paragraph  of  the  charge: 
*lf  you  believe  from  the  evidence  that  on  or  about  February  22,  1905, 
when  the  plaintiff  was  a  passenger  on  one  of  tl>e  cars  in  a  train  oper- 
ated by  the  defendant,  and  that  while  plaintiff  was  riding  in  said  car, 
the  said  car  became  derailed  between  Sandy  Fork  and  Waelder,  Texas, 
and  that  by  reason  thereof  plaintiff  was  thrown  about  in  and  against 
said  car,  and  in  consequence  thereof  plaintiff  was  injured  in  the  man- 
ner that  you  find  from  the  evidence  he  was  injured — if  you  so  find — 
and  that  the  derailment  of  said  car  was  the  result  of  negligence  on  the 
part  of  the  said  defendant,  or  that  the  defendant  by  the  exercise  of 
that  high  degree  of  care  mentioned  in  paragraph  one  of  this  charge 
could  have  prevented  or  avoided  the  derailment  of  said  car,  and  t^at 
such  negligence,  if  any,  was  the  proximate  cause  of  the  injuries,  if 
any,  to  plaintiff,  then  you  are  instructed  that  your  verdict  must  be 
for  the  plaintiff;  but  unless  you  do  so  find,  your  verdict  must  be  for 
the  defendant." 

This  charge  is  claimed  to  be  confusing  in  that  the  jury  were  told 
to  find  for  plaintiff  if  they  believed  from  the  evidence  that  the  derail- 
ment was  the  result  of  negligence  on'  the  part  of  defendant,  or  that 
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defendant  by  the  exercise  of  that  high  degree  of  care  mentioned  in 
paragraph  one  of  the  charge  could  have  prevented  or  avoided  it. 
Paragraph  one  was:  *^ou  are  instructed  that  it  is  the  duty  of  the 
defendant  to  exercise  the  highest  degree  of  care  that  would  be  used 
by  very  prudent  persons  under  the  same  or  similar  circumstances  to 
avoid  and  prevent  injury  to  passengers  upon  its  cars,  and  that  a  fail- 
ure to  exercise  such  high  degree  of  care  constitutes  negligence  as  used 
in  this  charge/'  The  rule  thus  expressed  is  firmly  settled  in  our  de- 
cisions, and  it  is  not  questioned  by  any  assignment  of  error  in  this 
case.  It  is  true  the  paragraph  complained  of  would  have  been  suffi- 
cient if  it  had  omitted  the  latter  part,  inasmuch  as  the  court  had  al- 
ready informed  the  jury  what  it  meant  by  the  word  negligence  as  used 
in  the  charge.  We  can  see  nothing  confusing  in  the  addition  of  the 
latter  part  of  the  charge,  which  the  jury  must  have  understood  to  be 
merely  an  explanation  of  what  constituted  negligence  for  the  pur- 
poses of  this  case.  The  use  of  the  word  "could"  was  not  an  error. 
(Heyde  v.  St.  Louis  Transit  Co.,  77  S.  W.,  127.) 

The  'sixth  assignment  complains  of  the  charge  on  the  measure  of 
damages,  which  we  find  did  not  authorize  double  damages. 

The  seventh  complains  of  this  testimony  of  J.  R.  Norton:  "My 
opinion  is  that  the  wreck  was  caused  from  the  tracks  spreading  at 
the  point  where  the  wrecked  cars  came  to  a  standstill,  where  the 
sleeper  and  dining  cars  were  halfway  over  it,  the  track  spreading,  be- 
cause it  was  not  sufficiently  spiked  to  hold  it  together,''  because  it  was 
an  opinion  or  conclusion  of  Norton,  who  was  not  shown  to  be  quali- 
fied as  an  expert.  The  testimony  was  an  opinion,  and  tlie  only  ques- 
tion which  this  assignment  raises  is  that  Norton  was  not  shown  to  be 
an  expert.  We  find  that  he  was  sufficiently  shown  to  be  such  by  the 
evidence. 

The  eighth  assignment  complains  of  the  following  testimony  of 
A.  F.  Mentzer:  "For  a  space  of  four  hundred  or  five  hundred  feet 
back  there  were  a  number  of  such  places  (that  is,  no  spikes  in  the 
ties),"  because  irrelevant  and  immaterial.  We  find  that  this  matter 
can  not  be  treated  as  material  error,  if  error  at  all,  for  the  reason 
that  like  testimony  was  admitted  without  objection. 

The  tenth  assignment,  complaining  of  the  overruling  of  a  motion 
for  new  trial  in  fiiat  the  overwhelming  weight  of  the  evidence  showed 
that  there  had  been  no  negligence  on  the  part  of  defendant,  and  that 
the  wreck  was  due  to  malicious  third  persons,  is  overruled. 

The  ninth  complains  of  the  overruling  of  the  motion  for  new  trial, 
because  of  excessive  verdict.  We  find  that  the  jury  may  properly 
have  taken  a  view  of  the  testimony  which  would  warrant  their  ver- 
dict, and  the  circumstances  would  not  warrant  us  in  substituting  our 
impressii)ns  for  theirs.    Affirmed. 

Afiirmed, 

Writ  of  error  refused. 
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Decided  April  28,  1000. 


1. — ^Trial  by  Jury— Aotion  for  Xandatory  Znjiuietioifc— Snforoement  of  Vomer 

Decree. 

In  an  action  for  a  mandatory  injunction  to  enforce  an  agreed  decree  which 
simply  determined  the  obligation  of  defendant  to  open  immMiately  a  highwav 
over  its  property,  the  facts  upon  which  the  right  to  the  injunction  depended, 
such  as  failure  vel  non  to  perform  the  terms  of  the  decree,  being  disputed,  it 
was  the  right  of  either  party  to  have  such  issue  or  issues  determined  by  a  jury 
as  in  other  cases  of  disputed  facts. 

8.— Verdict — Conftmotlon. 

Where  the  obligation  of  the  defendant  under  the  original  decree  was  to 
open  a  road  through  its  property  between  certain  points  and  of  a  certain  width 
and  kind,  and  in  a  suit  to  enforce  performance  by  mandatory  injunction  it 
appeared  that  it  had  opened  a  road,  which,  there  was  evidence  to  show,  was  not 
in  compliance  with  the  terms  of  the  decree,  and  the  jury,  under  instructions 
to  find  for  plaintiff  if  they  found  defendant  had  not  complied  and  to  find  the 
particulars  in  which  it  had  failed,  found  that  it  had  failed  to  comply  with  such 
decree  in  the  following  particulars:  It  had  failed  to  construct  a  road  of  the 
first  class  and  as  descril]«d  in  the  decree,  and  therefore  foimd  for  plaintiff,  the 
verdict  was  in  effect  a  finding  that  there  had  been  a  failure  in  all  particulars 
in  contention,  and  was  sufficiently  certain  to  support  a  judgment  granting  the 
relief  prayed  for. 

ON  beheabino.  I 

S. — Judgment — Enf  oroement  of  Former  Deeree. 

Where  the  plaintiff  sought  simply  to  enforce  the  original  decree  imposing 
upon  defendant  the  obligation  to  open  a  road  between  certain  points  "in  a  direct 
line  as  nearly  as  practicable  witoout  removing  houses  or  encountering  other 
immovable  articles,^'  but  sought  no  reformation,  and  it  appeared  that  a  road 
opened  in  a  direct  line  would  pass  through  premises  on  which  were  houses,  the 
judgment  for  the  plaintiff  that  the  road  be  open  in  a  straight  line  was  held  error, 
in  that  it  should  have  followed  the  original  decree;  and  the  judgment  below 
was  reformed  in  this  respect. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Dies,  Singleton  &  DieSj  for  appellant. — A  verdict  is  bad  if  it  finds 
only  a  part  of  that  which  is  in  issue,  or  if  it  is  so  indefinite  or  uncer- 
tain as  to  require  speculation  on  the  part  of  the  court  to  determine 
its  true  and  full  meaning.  Paschal  v.  Acklin,  27  Texas,  174;  Moore 
V.  Moore,  67  Texas,  293;  Ruilroad  v.  Hathaway,  75  Texas,  558; 
Moore  v.  Moore,  73  Texas,  385 ;  Dodd  v.  Gaines,  82  Texas,  429 ;  Silli- 
man  v.  Gano,  90  Texas,  645;  Bowen  v.  Hatch,  34  S.  W.,  332;  Texas 
Loan  V.  Hunter,  35  S.  W.,  401;  Stephenson  v.  Chappell,  36  S.  W., 
484;  Bank  v.  Stucken,  37  S.  W.,  170;  Patterson  v.  United  States,  2 
Wheaton,  221. 

If  Justice  Gaines  Teas  correct  in  his  annunciation  of  the  law  in  the 
case  of  Moore  v.  Moore,  67  Texas,  294,  it  matters  not  that  the  court 
may  have  been  of  the  opinion  that  the  evidence  fully  warranted  the 
judgment  entered,  the  entry  of  a  judgment  which  goes  beyond  the 
finding  of  the  verdict  is  usurping  the  function^  of  the  jury.     The 
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court  in  the  case  above  referred  to. say:  ''It  is  the  right  of  the  par- 
ties to  have  the  juiy  pass  upon  all  of  the  facts  controverted  by  the 
pleadings,  and  when  they  have  omitted  to  do  this,  however  clear  and 
nndisputed  the  evidence  npon  the  issnes  not  found,  the  court  can  not 
render  judgment  without  usurping  in  part  the  functions  of  the  jury, 
and  thereby  render  judgment  infringing  a  right  guaranteed  by  the 
Constitution  and  laws/'  A  court  must  not  speculate  as  to  the .  con- 
struction of  a  verdict.  If  the  verdict  is  not  certain  and  definite  the 
court  is  not  permitted  to  make  it  so.  To  quote  further  from  Judge 
Gaines:  "The  verdict  must  find  all  the  issues  made  by  the  pleadings 
in  language  which  does  not  admit  of  mistake.  It  should  be  the  end 
and  not  the  continuation  of  the  controversy/* 

Jno.  L.  Utile,  for  appellee 

JAMES,  Chief  Justice. — The  petition  of  Norvell  alleged  a  de- 
cree of  the  District  Court  of  Hardin  County,,  dated  September  26, 
1906,  which  adjudged  that  appellant  should  open  a  public  highway  of 
the  first  class,  sixty  feet  wide  across  its  property,  beginning  at  a  cer- 
tain point,  thence  in  a  direct  line  as  nearly  as  practicable  without 
encountering  houses  or  other  immovable  obstacles  to  crossing  of  a 
certain  public  road  and  the  Santa  Fe  Bailroad  immediately  west  of 
the  depot  at  the  station  of  Silsbee;  said  highway  to  be  clear  of  ob- 
struction for  vehicles  and  pedestrians,  with  necessary  bridges  or  cross- 
ings over  any  intervening  watercourses,  ditches,  etc.,  and  to  be  done 
immediately.  Petitioner  alleged  that  defendant  had  wholly  failed  and 
refused  to  comply  with  said  decree,  and  he  prayed  for  a  mandatory 
injunction  to  compel  obedience  to  the  same.  Defendant  pleaded  that 
it  had  complied  with  the  decree. 

The  issue  made  at  the  trial  was  submitted  to  the  jury  in  this  man- 
ner: That  if  the  jury  found  from  the  evidence  that  defendant  had 
substantially  complied  with  ,the  terms  of  the  decree  they  were  to  find 
for  defendant.  But  if  they  found  that  it  had  not  complied  with  said 
decree,  to  find  in  favor  of  the  plaintiff,  and  to  say :  *TVe,  the  jury,  find 
that  the  defendant,  the  Santa  Fe  Townsite  Co.,  has  not  complied  with 
the  terms  of  the  decree  of  September  26,  1906,  in  the  following  par- 
ticulars, to  wit  (setting  out  in  full  the  particular  or  particulars 
wherein  you  find  the  defendant  has  failed  to  comply  with  said  decree 
of  September  26,  1906),  and  therefore  we  find  lor  plaintiflf.'^  They 
returned  this  verdict:  '^e,  the  jury,  find  that  the  defendant  Santa 
Fe  Townsite  Company  has  failed  to  comply  with  the  terms  of  the  de- 
cree of  September  26,  1906,  in  the  following  particulars,  to  wit:  The 
defendant  Santa  Fe  Townsite  Company  has  failed  to  comply  with 
their  contract  to  construct  a  road  of  the  first  class  and  as  described  in 
the  decree  of  September  26,  1906,  across  the  defendant's  land.  There- 
fore we  find  for  plaintiff.''  Upon  this  the  court  entered  judgment 
commanding  defendant  within  thirty  days  to  open  a  public  highway 
sixty  feet  in  width  across  its  property  between  the  points  stated  in 
the  original  decree  and  as  the  same  is  described  therein. 

The  first  assignment  of  error  is  that  the  court  erred  in  granting 
plaintiff  a  jury  trial,  because  the  relief  asked  was  a  mandatory  injunc- 
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Hon  and  the  power  to  grant  or  refuse  such  relief  is  in  the  court 
alone.  We  OTermle  this  assignment  as  manifestly  without  merit.  The 
original  decree  was  an  agreed  one  which  simply  determined  the  obli- 
gation of  defendant  to  open  immediately  the  highway  over  its  prop- 
erty. The  matter  in  controversy  here  was  not  the  violation  of  an  in- 
junction involving  contempt,  but  the  determination  of  the  right  to  a 
mandatory  injunction  to  enforce  performance  of  the  duty  imposed 
by  said  decree.  The  facts  upon  which  the  right  to  such  injunction 
depended,  such  as  the  failure  vel  non  to  perform  the  terms  of  the  de- 
cree, if  disputed,  created  an  issue  or  issues  which  it  was  the  right  of 
either  party  to  have  determined  by  jury  as  in  other  cases  of  dis- 
puted facts. 

We  here  set  forth  the  other  assignments  of  error: 

^'Second  assignment  of  error. — ^The  verdict  of  the  jury  in  this  case 
was  not  responsive  to  the  charge  of  the  court.  The  court  charged  the 
jury  that  in  case  they  found  that  the  defendant  had  not  complied  with 
the  judgment  of  September  26,  1906,  in  reference  to  opening  the  road, 
that  they  should  then  find  and  set  out  in  full  the  particular  or  par- 
ticulars in  which  the  defendant  had  failed  to  comply  with  said  decree 
of  September  26,  1906.  The  jury  in  its  verdict  found  that  the  de- 
fendant had  not  complied  with  the  terms  of  said  decree,  but  failed  to 
specify  in  what  particular  or  particulars  it  so  failed.'^ 

**Third  assignment  of  error. — ^The  verdict  of  the  jury  was  not  suflS- 
ciently  definite  or  certain  to  authorize  or  warrant  the  judgment  en- 
tered in  this  cause,  nor  to  warrant  or  authorize  any  judgment  or  de- 
cree in  said  cause.*' 

"Fourth  assignment  of  error. — ^The  court  erred  in  its  judgment 
wherein  the  defendant  was  ordered  to  open  a  road  diagonally  across 
its  property  and  different  from  the  road  already  opened,  because  the 
verdict  of  the  jury  fails  to  specify  whether  defendant  had  failed  to 
comply  with  the  1906  judgment  in  matter  of  location  or  manner  of 
opening  road." 

"Fifth  assignment  of  error. — ^The  court  erred  in  rendering  judgment 
as  was  done  in  this  case  because  it  was  contended  by  defendant,  and 
there  was  testimony  to  support  such  contention,  that  defendant  had 
opened  a  road  located  so  as  to  comply  with  judgment  of  September 
26,  1906,  and  it  was  contended  by  plaintiff,  with  testimony  to  support 
such  contention,  that  the  road  so  opened  was  not  the  required  width, 
etc.  It  was  also  contended  by  plaintiff,  with  testimony  to  support  the 
contention,  that  the  road  so  opened  by  defendant  was  not  located  so 
as  to  comply  with  said  decree.  And  it  can  not  be  determined,  from 
the  verdict  rendered,  what  the  jury  found  as  to  these  issues,  nor  what 
kind  of  judgment  would  comport  with  such  verdict" 

Under  all  these  assignments  appellant  presents  this  proposition: 
*^A  verdict  is  bad  if  it  finds  only  a  part  of  that  which  is  in  issue,  or  if 
it  is  so  indefinite  or  uncertain  as  to  require  speculation  on  the  part 
of  the  court  to  determine  its  true  and  full  meaning."  The  principle 
embodied  in  the  proposition  is  not  fairly  applicable  to  the  verdict  in 
this  case.  True,  the  verdict  might,  in  response  to  this  charge,  have 
gone  more  into  detail  and  specified  each  and  every  particular  in  which 
defendant  had  failed,  but  the  verdiot,  as  we  construe  it  and  as  the 
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trial  judge  evidently  construed  it,  is  a  finding  that  there  had  been 
failure  in  all  particulars. 

From  the  briefs  of  both  parties  we  understand  that  a  road  of  some 
sort  had  been  opened.  Appellant  states:  "It  developed  on  the  trial 
that  the  real  issue  was  whether  or  not  the  road  opened  by  defendant 
was  located  so  as  to  meet  the  terms  of  the  decree  of  September  26, 
190G,  and  also  whether  or  not  the  road  so  opened  by  defendant  was 
sixty  feet  wide  and  clear  of  obstructions,  etc.''  The  question  then  was 
whether  that  road  complied  with  the  terms  of  'the  decree,  and  we  take 
it  that  the  verdict  should  be  considered  and  construed  as  having  refer* 
ence  to  the  road  that  had  been  opened,  or  attempted  to  be  opened, 
when  it  states  that  defendant  had  not  complied  with  the  terms  of  the 
decree.  The  finding  was  practically  that  such  road  was  not  a  road  of 
the  first  class,  and  that  it  was  not  as  the  road  was  described  in  the 
decree. 

Appellant  in  his  fifth  assignment  of  error  admits  that  the  evi- 
dence was  broad  enough  to  cover  such  a  finding.  The  assignment 
states  "that  it  was  contended  by  plaintifE,  with  testimony  to  support 
the  contention,  that  the  road  so  opened  by  defendant  was  not  located 
so  as  to  comply  with  said  decree ;"  and  "that  it  was  contended  by  plain- 
tiff, with  testimony  to  support  such  contention,  that  the  road  so 
opened  was  not  the  required  width, -etc.''    The  judgment  is  aflSrmed. 

Affirmed. 

ON    MOTION    FOR   REHEARING. 

We  find  that  there  is  no  difference  in  the  course  of  the  straight  line 
in  passing  through  appellant's  property,  as  defined  in  the  original  de- 
cree and  in  the  recent  decree.  We  find,  however,  that  the  present  de- 
cree differs  from  the  original  one  in  that  the  latter  commanded  the 
street  to  be  opened  in  a  direct  line  "as  nearly  as  practicable  without 
removing  houses  or  encountering  other  immovable  obstacles,"  and  the 
decree  now  omits  this  limitation. 

Such  direct  line  would  pass  through  blocks  29,  27,  23  and  20  of 
appellant's  property.  It  was  admitted  by  appellant  at  the  trial  that 
there  were  no  houses  on  blocks  29,  27  and  23.  But  there  was  evidence 
that  there  were  houses  on  lots  1  and  2  in  block  20,  through  which 
lots  such  direct  line  would  pass.  Altogether,  we  take  it  that  it  could 
not  have  been  assumed  as  an  uncontroverted  fact  (if  the  court  pro- 
ceeded upon  that  theory)  that  there  were  no  houses  or  other  immov- 
able obstacles  in  the  path  of  such  straight  line,  consequently  we  think 
the  qualification  should  have  been  incorporated 'in  the  recent  decree, 
and  the  decree  will  be  reformed  in  this  respect.  We  do  this  also  for 
the  reason  that  plaintiff  did  not  seek  to  change  the  terms  of  the  de- 
cree. The  enforcement,  and  not  a  reformation  of  the  decree,  was  the 
purpose  of  this  suit.  It  appears  to  us  that  the  judgment  (as  we  amend 
it)  is  the  correct  one  upon  the  evidence. 

The  map  showing  the  direct  route,  and  also  the  route  which  was 
opened,  shows  that  the  latter  did  not  attempt  to  conform  to  any  idea 
of  a  direct  course  as  the  original  decree  contemplated  and  required. 
There  was  no  need  of  any  finding  of  the  jury  of  that  fact;  the  evi- 
dence was  that  there  were  no  houses  upon  lots  in  the  straight  route 
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except  upon  lots  1  and  2  in  block  20,  and  these  lots  were  situated 
about  where  the  line  would  terminate  near  the  railroad  crossing  and 
really  presented  no  obstruction;  and  the  route  otherwise  was  not  im- 
practicable. Under  these  circumstances  it  is  clear  that  what  had  been 
done  was  not  a  substantial  performauce,  but  a  bold  evasion^  of  the  de- 
cree, and  plaintiff  was  entitled  to  relief. 

As  the  original  decree  was  entered,  appellant  assumed,  and  was 
charged  with,  the  duty  to  open  the  street  across  its  property  in  the 
particular  manner.  The  decree  made  no  provision  for  the  contingency 
of  noncompliance.  It  was  expected  that  it  would  be  complied  with, 
it  being  an  agreed  decree.  The  courts  are  not  powerless  to  extend  re- 
lief in  such  cases.  We  know  of  no  other  form  of  relief  available  in 
such  a  case  than  that  of  a  mandatory  order. 

Decree  reformed  and  motion  overruled. 


J.  W.  EiPY  ET  AL.  V.  Mrs.  Etta  Less  et  al. 

Decided  April   29«   1909. 

1. — ^Trespass — ^Knowledge  and  Intent. 

Evidence  considered  and  held  to  support  a  finding  that  the  trespass  and 
cutting  timber  by  defendant  on  plaintiff's  land  was  intentional  and  not  through 
mistake  as  to  boundary  lines. 

2. — Same — ^Damages — Cutting  and  Kannfaotnring  Timber. 

The  liability  of  a  trespasser  who  cuts  and  saws  into  lumber  the  growing 
timber  on  another's  land  for  the  value  of  the  manufactured  article,  attaches 
where  the  trespass  is  through  culpable  negligence  to  inform  himself  as  to 
ascertainable  boundary  lines,  as  well  as  in  cases  of  wilfully  disregarding  them. 

8. — Same — Conversion — ^Pleading — ^Bnrden  of  Proof. 

Where  the  owner  of  timber  cut  by  a  trespasser  elects  to  proceed,  not  for 
recovery  of  the  specific  property,  but  for  the  value  of  the  product  manufactured 
therefrom  by  the  trespasser,  treating  such  manufacture  and  not  the  original 
taking,  as  a  conversion,  he  assumes  the  burden  of  proving  that  the  timber 
taken  was  so  converted  into  lumber,  and  can  not  recover  for  its  value  as  manu- 
factured without  such  proof. 

Error  from  the  District  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  P.  A.  Turner. 

Hart,  Mahaffey  &  Thomas,  for  plaintiffs  in  error. — ^Where  a  tres- 
pass is  committed  under  a  mistaken  belief  of  right,  and  timber  is  cut 
down  and  manufactured^  the  measure  of  damages  against  a  person  for 
such  conversion  is  the  value  of  the  trees  or  timber  at  the  time  and 
place  the  same  was  cut,  and  not  of  'the  manufactured  lumber.  Texas 
&  N.  0.  Ry.  Co.  V.  Jones,  34  Texas  Civ.  App.,  94;  Pettit  v.  Froth- 
ingham,  48  Texas  Civ.  App.,  105. 

Smelser  &  Vaughan,  for  defendants  in  error. 

LEVY,  Associate  Justice. — The  defendant  in  error^  Mrs.  Etta 
Less,  joined  by  her  husband,  claiming  that  J.  W.  Bipy  &  Son,  a  firm. 
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and  A.  M.  McDaniel,  without  consent  or  authority,  intentionally  and 
wrongfully  trespassed  upon  her  land  and  cut  and  removed  therefrom 
38,528  feet  of  timber  and  manufactured  same  into  lumber  at  their  saw- 
mill near  Bedwater,  brought  this  action  against  them  to  recover  the 
manufactured  value  of  such  timber,  and  also  for  damages  for  injuries 
done  to  the  fence  enclosing  the  land  from  which  the  timber  was  cut. 
The  defendants  in  the  suit  below  answered  by  general  denial.  The 
case  was  tried  before  the  court  without  a  jury,  and  judgment  was  en- 
tered in  favor  of  defendant  in  error  against  the  firm  of  J.  W.  Bipy  & 
Son  and  in  favor  of  A.  M.  McDaniel  against  defendant  in  error. 

By  their  first  assignment  the  plaintiffs  in  error  contend  that  the 
court  erred  in  holding  that  in  cutting  and  removing  the  timber  from 
the  land  they  were  guilty  of  a  trespass  of  such  a  nature  -as  would  au- 
thorize a  recovery  against  them  for  any  greater  sum  than  the  value 
of  the  timber  in  its  unmanufactured  state  at  the  time  and  place  it  was 
cut  and  removed.  As  is  conceded  in  the  written  argument  of  counsel, 
it  appears  from  the  record  that  on  the  trial  of  the  case  no  issue  was 
made  that  certain  pine  timber  had  been  cut  and  removed*  by  plain- 
tiffs in  error  from  the  land  belonging  to  Mrs.  Less,  the  defendant  in 
error.  There  was  an  issue  as  to  the  amount  of  timber  cut,  but  the 
trial  court's  judgment  as  to  the  amount  of  timber  cut  is  supported 
by  testimony.  There  is  involved  in  'the  judgment  of  the  court,  which 
was  excepted  to  and  the  exception  noted  in  the  judgment,  the  finding 
of  fact,  as  alleged  by  defendant  in  error,  that  the  plaintiffs  in  error 
without  authority  or  consent,  intentionally  and  wrongfully  cut  and 
removed  the  timber  from  the  land  and  converted  same  to  their  own 
use  and  benefit.  It  was  the  claim  of  plaintiffs  in  error  that  they  cut 
and  removed  the  timber  from  the  land  under  the  honest  belief  that  it 
belonged  to  them.  We  will  not  undertake  to  set  out  the  entire  evi- 
dence bearing  on  the  question  presented,  in  view  of  the  result  of  the 
appeal.  We,  however,  refer  to  certain  features  of  it  only  for  the  pur- 
pose of  indicating  why  we  think  this  court  would  not  be  warranted 
in  setting  aside  the  finding  of  the  trial  court.  Plaintiffs  in  error  had 
purchased  all  the  timber  on  the  Wardell  survey.  Defendant  in  error 
owned  the  survey  adjoining.  Some  twelve  or  fourteen  years  previous 
to  the  time  in  question  the  then  owner  of  the  survey  of  defendant  in 
error  enclosed  the  same  with  a  wire  fence,  and  by  consent  of  the  then 
owner  of  the  Wardell  survey  embraced  between  60  and  100  acres  of 
said  survey  under  the  wire  fence  wiclosure.  The  Wardell  land  en- 
closed lay  in  the  northwest  comer  of  the  fence.  Plaintiffs  in  error 
sought  to  purchase  the  timber  belonging  to  the  defendant  in  error, 
and  the  right  to  construct  a  tram  across  her  land,  but  she  refused  to 
sell  the  timber  or  grant  permission  to  lay  the  tram.  It  was  shown 
that  the  employe  of  plaintiffs  in  error  was  by  them  directed  to  enter 
the  enclosure*  and  cut  the  timber  from  the  Wardell.  The  employe  was 
specifically  directed  by  Lufton,  who  once  owned  the  Wardell  timber, 
that  the  Wardell  land  in  the  wire  fence  enclosure  was  located  in  the 
northwest  comer  of  the  enclosure.  The  employe  went  to  the  south- 
west comer  of  the  enclosure  and  cut  defendant  in  error's  timber.  We 
do  not  understand  the  record  to  reasonably  account  for  this  change 
of  direction.    It  was  further  shown  that  there  was  no  pine  timber  ou 
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the  Wardell  under  eneloBure.  Later  a  simple  survey  disclosed  the  fact 
that  the^e  was  no  timber  on  the  Wardell  under  the  enclosure.  It  does 
not  appear  that  the  boundary  lines .  between  the  two  surveys  were  in 
dispute  or  in  confusion  or  were  unascertainable  by  proper  care.  Under 
the  circumstances  stated,  and  especially  when  the  specific  direction  of 
Lufton  to  the  employe  of  plaintiffs  in  error  is  considered  as  to  the 
location  of  the  Wardell  land  in  the  northwest  comer  of  the  enclosure 
and  his  cutting  the  timber  off  the  southwest  comer,  we  do  not  think 
it  could  be  held  in  tlie  case  that  the  testimony  does  not  support  the 
finding  of  the  trial  court  that  the  plaintiffs  in  error  did  commit  the 
trespass  intentionally  and  not  through  mistake  in  'the  land  lines. 
Every  unauthorized  entry  on  the  land  of  another  is  trespass,  and  it  is 
willful  trespass  if  intended  and  deliberately,  done.  It  might  not  be  a 
malicious  act,  because  not  intended  to  injure  the  owner.  Every  per- 
son who  cuts  timber  upon  his  own  land,  or  who  intends  to  do  so, 
owes  a  duty  to  an  adjoining  landowner  to  ascertain  the  boundary  line 
of  the  adjoining  land,  if  he  can  with  diligence  and  care,  so  as  to  avoid 
trespassing  upon  such  adjoining  land;  and  if  he  neglects  such  duty, 
and  negligently  and  carelessly  or  recklessly  cuts  beyond  his  own  prem- 
ises, he  can  not  be  said  to  have  done  so  by  mistake.  The  neglect  of 
such  duty  is  in  itself  evidence  of  a  want  of  good  faith.  We  do  not 
understand  that  where  timber  is  cut  upon  the  land  of  another  through 
either  culpable  negligence  or  the  willful  disregard  of  the  rights  of  an- 
other, that  the  trespasser  can  avoid  the  larger  damages  allowed  by  law 
to  be  recovered.  The  rule  announced  in  the  case  of  Woodenware  Co. 
V.  TTnited  States,  106  IT.  S.,  432  (27  L.  ed.,  230),  has  been  followed. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Starr,  22  Texas  Civ.  App.,  353, 
55  S.  W.,  393;  Texas  &  N.  0.  By.  Co.  v.  Jones,  34  Texas  Civ.  App., 
94,  77  S.  W.,  955;  Petit  v.  Frothingham,  48  Texas  Civ.  App.,  105, 
106  S.  W.,  907;  Young  v.  Pine  Bidge  Lumber  Co.,  100  S.  W.,  784. 
There  it  was  announced  that  the  full  value  of  the  property  at  the  time 
and  place  of  demand,  or  of  suit  brought,  could  be  recovered  against 
a  willful  trespasser.  See  Tignor  v.  Toney,  13  Texas  Civ.  App.,  518; 
4  Sutherland  on  Damages,  section  1020;  Wright  v.  Skinner,  16  So., 
335;  King  v.  Merriman,  35  N.  W.,  570. 

By  the  second  assignment  it  is  contended  that  the  court  erred  in 
rendering  judgment  for  the  manufactured  value  of  the  timber  cut  and 
removed,  because  there  is  no  testimony  that  the  timber  cut  and  re- 
moved from  the  land  was  ever  manufactured  into  lumber.  We  think 
this  contention  must  be  sustained.  Defendant  in  error  by  her  petition 
has  treated  the  time  of  the  manufacture  of  the  timber  into  lumber  as 
the  period  of  conversion,  and  has  so  alleged,  and  seeks  to  recover  the 
value  accordingly.  Assuming  an  intentional  and  wrongful  taking, 
then  we  think  that  she  has  the  legal  right  to  treat  the  manufacture,  if 
so,  of  the  timber  into  lumber  as  the  period  of  the  conversion;  and 
having  so  elected,  as  she  has,  there  devolved  upon  her  the  burden  of 
proof,  before  she  could  recover  the  enhanced  or  manufactured  value, 
that  the  timber  so  taken  was  manufactured  by  plaintiffs  in  error  into 
lumber.  This  proof  is  not  in  the  record  before  us.  Where  the  taking 
of  timber  is  intentional  and  wrongful  the  principle  of  law  is  clear,  we 
think,  that  the  owner  of  the  timber  taken,  as  against  the  original  tres- 
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passer,  may  elect,  though  not  compelled,  to  fix  the  time  of  conversion 
and  proceed,  according  to  the  circumstances  of  the  given  case,  to  re- 
cover. The  time  of  conversion  is  not  always  fixed  hy  the  same  cir- 
cumstances, and  depends  upon  the  circumstances  of  the  given  case. 
A  wrongful  taking  does  not  change  the  title  to  the  property;  it  still 
remains  in  the  owner,  and  may,  hy  suit  in  sequestration,  be  recovered 
so  long  as  its  identity  is  perceptible  to  the  senses.  It  may  be  recovered 
though  its  form  has  been  changed  and  its  value  greatly  enhanced  by 
the  labor  of  the  party  taking,  as  in  the  case  of  logs  into  lumber, 
leather  into  boots,  and  the  like.  It  may  in  the  new  form  be  recov- 
ered, or  compensation  for  its  loss  be  claimed  and  recovered,  because 
it  is  in  that  form  still  the  property  of  the  owner,  and  the  wrongdoer  is 
not  entitled  to  compensation  for  the  labor  bestowed  upon  it.  It  is  a 
principle  of  natural  justice  that  a  wrongdoer  ought  not  to  be  allowed 
to  make  a  profit  by  his  own  willful  tort.  Thus  a  tortious  taking  is  sufiB- 
cient  proof  of  a  conversion,  but  yet  the  owner  may  elect  to  consider 
the  property  as  still  his  own  and  treat  a  removal  or  sale  of  it,  or  a 
manufacture  of  it  into  other  forms,  or  a  refusal  to  deliver  on  de- 
mand by  the  wrongdoer,  as  the  period  of  conversion.  The  owner  of 
the  land  from  which  the  timber  is  taken  might  treat  the  removal  from 
the  land  as  the  conversion  and  follow  the  logs  to  the  mill  and  reclaim 
them  at  the  mill,  and  upon  refusal  to  deliver  sequester  them  by  suit 
or  sue  to  recover  the  value  of  the  logs  at  the  mill  at  the  time  of  the 
fiuit;  or,  if  the  taker  has  changed  the  character  into  lumber,  the 
owner  of  the  timber  may,  if  capable  of  identification,  recover  posses- 
sion of  the  same  in  the  new  form  or  sue  to  recover  the  full  enhanced 
value  of  the  timber  in  its  manufactured  state.  As  bearing  on  this 
point  see  Final  v.  Backus,  18  Mich.,  218.  When  the  period  of  con- 
version is  fixed  at  the  time  enhanced  value  is  placed  upon  the  property, 
and  is  so  plead,  then  it  must  be  proved  that  the  timber  has  been  put 
into  the  state  of  enhanced  value  before  a  recovery  for  same  is  allow- 
able. Unless  the  defendant  be  proven  guilty  of  such  particular  kind 
of  conversion,  he  could  not  be  held  liable  for  such. 

By  the  third  assignment  it  is  contended  that  the  judgment  is  ex- 
cessive. The  judgment  being  for  the  manufactured  value  of  the 
timber  into  lumber,  and  there  being  no  proof  in  the  record  that  the 
timber  was  manufactured  into  lumber,  it  follows  that  this  assignment 
must.be  sustained. 

For  the  error  indicated  the  case  was  ordered  reversed  and  remanded. 

Reversed  and  remanded. 


Texas  &  Pacific  Bailway  Compant  v.  Leroy  Johnson. 

Decided  April  29.  1909. 

1. — Cliftrge— Applying  Law  to  SpeelAo  Facts. 

The  issue  of  contributory  negligence  haying  been  submitted  only  in  a  general 
way,  it  was  error  to  refuse  a  requested  instruction  applying  the  law  to  the 
specific  facts,  in  a  case  where  one  attempting  to  remove  a  block  from  under  the 
wheels  of  a  car  about  to  be  moved  by  an  engine  bad  his  fingers  caught  under 
the  wheel  by  suoh  movement. 
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S. — ^Fellow  Servants — Operating  Train. 

A  railroad  employee  engaged  in  unloading  wood  from  a  car,  if  injured  by 
negligence  of  another  in  giving  signals  for  the  movement  of  the  engine  while  he 
was  in  a  position  of  danger,  could  recover  though  both  were  of  the  same  grade 
and  engaged  in  the  same  service.  The  negligence  was  in  the  operation  of  the 
cars  within  the  meaning  of  the  statute  relating  to  fellow  servants.  (Rev. 
Stats.,  art.  4560f.) 

Appeal  from  the  District  Court  of  Gregg  County.  Tried  below  be- 
fore W.  C.  Buford. 

Young  de  Stinchcomb,  for  appellant. — The  defendant  introduced  tes- 
timony to  the  effect  that  the  appellee,  when  he  took  hold  of  the  stick 
of  wood  or  block,  knew  that  it  was  fastened  under  the  wheel,  and  that 
he  continued  to  hold  same  until  the  car  should  move  and  release  it, 
BO  that  he  could  then  take  it  from  under  the  wheel,  therefore,  this 
being  defensive  testimony  for  the  appellant,  an  affirmative  charge 
thereon  should  have  been  given,  and  it  was  error  to  refuse  to  give  to 
the  jury  the  requested  instruction.  St.  Louis  S.  W.  Ry.  Co.  v.  Rea, 
99  Texas,  58;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hannig,  91 
Texas,  347 ;  Yellow  Pine  Oil  Co.  v.  Noble,  101  Texas,  125. 

If  any  employe  of  the  appellant  was  guilty  of  negligence  that  re- 
sulted in  the  injury  of  the  appellee  it  was  Curtis  Smith,  a  fellow 
servant  at  the  time,  and  the  appellee  can  not  recover  for  his  negli- 
gence. Long  V.  Chicago,  R.  I.  &  T.  Ry.  Co.,  94  Texas,  63;  Lakey  v. 
Texas  &  P.  Ry.  Co.,  33  Texas  Civ.  App.,  44. 

J.  N,  Campbell  and  Edwin  Lacey,  for  appellee. — ^It  is  not  error  to 
refuse  a  special  charge  where  the  matter  is  fairly  submitted  in  the 
general  charge  of  the  court.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Roane,  33 
Texas  Civ.  App.,  299;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Mc- 
Farland,  75  S.  W.,  811 ;  Texas  &  P.  Ry.  Co.  v.  Hall,  31  Texas  Civ. 
App.,  464;  Chicago,  etc.,  Ry.  Co.  v.  Armes,  32  Texas  Civ.  App.,  32. 

The  uncontradicted  evidence  shows  that  at  the  time  the  appellee 
suffered  the  injuries  complained  of,  he  and  Curtis  Smith  were  en- 
gaged in  operating  the  cars  or  train  of  appellant  within  the  meaning 
of  Rev.  Stats.,  art.  4560f,  and  therefore  not  fellow  servants.  St.  Louis 
S.  W.  Ry.  Co.  of  Texas  v.  Thornton,  46  Texas  Civ.  Anp.,  649;  Texas 
&  P.  Ry.  Co.  V.  Webb,  31  Texas  Civ.  App.,  498;  Texas  &  N.  0.  Ry. 
Co.  V.  McCraw,  43  Texas  Civ.  App.,  247;  Long  v.  Chicago,  R.  I.  & 
T.  Ry.  Co.,  94  Texas,  53;  Seery  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  34 
Texas  Civ.  App.,  89;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Howard,  75  S.  W., 
803. 

HODGES,  Associate  Justice. — The  appellee  brought  this  suit  and 
recovered  a  judgment  against  the  appellant  for  injuries  sustained  in 
having  his  fingers  cut  off  by  being  run  over  by  one  of  the  appellant's 
cars.  At  the  time  of  his  injury  he  was  employed  in  the  service  of  the 
railway  company  in  the  capacity  of  what  is  known  as  a  "fire- 
knocker,**  his  business  being  to  knock  fire  from  the  fire-boxes  of  en- 
gines after  they  were  brought  in  from  their  run.  In  his  employment 
as  a  fire-knocker  it  was  also  his  duty  to  unload  wood  from  cars  on  a 
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track  near  by,  and  frequently  such  care  had  to  be  moved  along  the 
track  a  short  distance  by  an  engine  to  get  them  in  proper  place  for 
unloading.  The  track  on  which  the  car-loads  of  wood  were  placed  was 
curved,  and  it  appears  also  to  have  been  upon  a  little  incline.  On  the 
26th  day  of  February,  1908,  the  appellee  and  one  Curtis  Smith,  who 
was  also  a  "fire-knocker,^^  were  ordered  by  their  superior  to  unload 
three  cars  of  wood  then  standing  on  the  track  near  the  roundhouse. 
In  order  to  hold  these  cars  in  position  the  wheels  or  trucks  had  been 
scotched  by  having  sticks  of  wood  placed  in  front  so  as  to  prevent  any 
forward  movement.  The  train  of  which  these  cars  formed  a  part  con- 
sisted, in  addition  to  the  cars  loaded  with  wood,  of  a  dead  engine  and 
one  or  two  other  box  cars.  Before  beginning  their  work  of  unloading 
it  was  necessary  for  appellee  and  Smith  to  have  these  cars  moved  for- 
ward some  twenty  or  thirty  feet  in  order  to  be  in  proper  position.  An 
engine  was  accordingly  brought  out  of  the  roundhouse  and  attached  to 
the  front  end  for  that  purpose.  The  testimony  shows  that  the  appellee 
and  Curtis  Smith,  after  the  engine  had  been  coupled  on,  walked  on 
back  toward  the  rear  end  of  the  train  of  cars,  removing  the  scotches 
or  blocks  of  wood  from  in  front  of  the  trucks.  When  thev  reached  the 
car  next  to  the  last  Smith  mounted  that  car  for  the  purpose  of  loosen- 
ing the  brakes  and  of  giving  the  signal  to  the  engineer  to  start.  After 
he  had  gone  upon  the  car  the  appellee  undertook  to  remove  a  block 
from  in  front  of  the  rear  truck  of  the  last  car,  and  while  doing  so  the 
train  moved,  his  hand  was  caught  and  some  of  his  fingers  mashed  oif. 
Upon  a  trial  before  a  jury  he  was  awarded  a  recovery  of  $725  as 
damages.  The  first  group  of  assignments  complain  of  the  insufficiency 
of  the  testimony  to  sustain  the  verdict  of  the  jury.  In  view  of  the 
fact  that  we  have  concluded  to  reverse  the  case  upon  other  grounds,  it 
will  be  unnecessary  to  notice  those  assignments. 

The  sixth  assignment  complains  of  the  refusal  of  the  court  to  give 
the  following  special  charge:  "If  you  find  from  the  testimony  that 
the  stick  of  wood  or  block  was  fast  under  the  wheel  of  the  car,  and  that 
the  plaintiff  took  hold  of  said  stick  of  wood  or  block  for  the  purpose  of 
removing  it  when  the  wheel  should  move  sufficiently  to  release  it,  and 
that  he  expected  the  wheel  to  move  and  release  it,  whereupon  he  in- 
tended to  remove  said  stick  of  wood  or  block,  and  that  he  was  injured 
as  a  result  thereof,  and  that  a  reasonably  prudent  person  of  ordinary 
care  and  caution  would  not  have  attempted  to  remove  said  stick  of 
wood  or  block  under  the  circumstances,  you  will  find  for  the  defend- 
ant, regardless  of  whether  you  find  that  the  defendant  or  its  employes 
were  guilty  of  negligence  or  not.^*  The  negligence  charged  in  the  pe- 
tition of  appellee  is  that  the  car  was  started  suddenly  forward  without 
giving  the  appellee  any  warning,  and  that  this  sudden  and  unexpected 
movement  while  he  was  engaged  in  the  performance  of  his  duty 
caused  the  injury.  The  evidence  is  pretty  conclusive  that  the  engineer 
had  no  opportunity  of  ascertaining  the  position  in  which  the  appellee 
was  at  the  time  he  was  injured,  and  had  no  reason  to  anticipate  that 
he  would  then  be  in  the  act  of  removing  a  piece  of  wood  from  in  front 
of  the  car  trucks.  The  only  employe  whose  conduct  could,  under  the 
evidence,  be  regarded  as  negligent,  is  that  of  Curtis  Smith,  the  ap-' 
Vol.  LV  Civil— 32. 
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pellee'B  colaborer.  Smith  testifies  that  at  the  time  he  mounted  the  car 
the  appellee  was  standing  about  six  feet  from  the  track,  and  that  he. 
Smithy  did  not  know  that  there  were  any  other  blocks  of  wood  to  be 
removed;  he  thought  all  of  them  had  been  taken  out.  He  admits  that 
he  forgot  about  Johnson,  the  appellee,  but  explains  it  upon  the  ground 
that  he  did  not  know  that  there  was  anything  else  for  Johnson  to  do. 
Johnson  testifies  that  there  were  other  sticks  of  wood  to  be  removed, 
and  that  he  was  to  remove  them;  that  theretofore  Smith  had  waited 
for  him  to  give  the  signal  to  &tart  when  he  had  completed  the  re- 
moval of  all  the  sticks  of  wood.  He  testifies,  however,  that  if  the 
train  had  not  given  a  sudden  jerk  his  hand  would  not  have  been 
caught,  and  seems  to  rely  upon  the  suddenness  of  the  movement  as 
the  real  cause  of  his  hand's  being  caught  in  the  position  it  was.  The 
appellant  offered  the  testimony  of  the  doctor  who  treated  appellee  for 
his  injuries,  as  to  the  statements  made  by  him  shortly  after  the  in- 
jury occurred.  According  to  the  testimony  of  this  witness,  the  ap- 
pellee at  that  time  stated  that  he  caught  hold  of  the  scotch  and  tried 
to  pull  it  out;  that  the  wheel  was  against  it  so  tight  that  this  could 
not  be  done;  that  he  was  to  pull  the  scotch  out  when  the  wheel  re- 
leased it;  that  the  train  started  and  caught  his  fingers  aud  cut  them 
off;  that  he  was  holding  the  scotch,  waiting  for  the  train  to  move  so 
he  could  pull  it  out,  and  when  the  car  moved  it  caught  his  fingers  be- 
fore he  could  get  his  hand  out.  The  engineer  also  testified  that  when 
he  backed  the  engine  against  the  wood  cars  he  was  given  the  signal  to 
go  ahead;  that  when  he  made  the  first  attempt  his  engine  slipped  be- 
cause the  brakes  had  not  been  taken  off.  He  says  he  did  not  at  any 
time  jerk  the  train  or  start  it  suddenly.  He  says  the  train  could  not 
in  this  instance  have  started  with  a  jerk,  because  there  was  no  slack 
in  the  couplings.  There  was  other  testimony  to  the  same  effect.  The 
court  instructed  the  jury  generally  that  plaintiff  could  not  recover  if 
his  injuries  were  caused  by  his  own  negligence.  There  was  testimony 
tending  to  show  tliat  the  appellee  was  injured  under  circumstances  de- 
tailed in  the  special  charge  above  quoted.  If  so,  the  appellant  had 
the  right  to  have  those  facts  grouped  and  presented  to  the  jury  upon 
the  issue  of  contributory  negligence.  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Shieder,  88  Texas,  152;  Missouri,  K.  &  T.  By.  Co.  v.  McGlamory,  89 
Texas,  635 ;  Yellow  Pine  Oil  Co.  v.  Noble,  101  Texas,  125. 

The  only  remaining  assignments  deemed  necessary  to  notice  are 
those  which  present  the  issue  of  fellow  servant.  It  is  claimed  that 
Smith  and  appellee  were  fellow  servants,  and  that  Smith's  negligence 
could  not  form  the  basis  for  any  recovery  in  this  case.  The  evidence 
does  show  that  appellee  and  Smith  occupied  the  same  grade  of  em- 
ployment. But  it  also  shows  that  at  the  time  the  injury  was  in- 
flicted they  were  performing  a  service  having  for  its  object  the  move- 
ment of  the  cars.  Appellee  was  removing  obstructions  from  the  track 
so  that  the  cars  could  be  moved,  and  Smith  was  signaling  the  engineer 
to  move.  The  entire  train  was  to  be  moved  twenty  or  thirty  feet,  and 
this  to  be  done  with  a  steam  locomotive.  We  think  this  was  ^'operating 
the  cars"  within  the  meaning  of  article  4560f  of  the  Bevised  Civil 
Statutes,  and  the  doctrine  of  fellow  servant  did  not  spply.  Texas  & 
N.  0.  By.  Co.  V.  Walton,  47  Texas  Civ.  App.,  43 
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For  the  error  in  refusing  to  give  the  special  charge  alluded  to  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Decided  April  29,  1909. 

Xaiter  and  Servant — ^NegUsrenoe — ^Dangerous  Xaohlnery. 

Evidence  considered,  in  case  of  an  employe  in  a  cotton  oil  mill  injured  by 
being  caught  by  ^projecting  bolt  and  nut  upon  a  revolving  shaft,  and  held  to  show: 

(1)  Circumstances  from  which  the  employer  might  have  contemplated 
injury  as  a  possible  result  from  the  exposed  and  unprotected  projection  on  the 
shaft,  though  the  particular  manner  in  which  plaintiff  was  brought  in  contact 
therewith  and  injured  was  accidental. 

(2)  That  the  risk  of  injury  was  not  assumed  by  the  servant*  and  that  he 
was  not  guilty  of  contributory  negligence. 

Appeal  from  the  District  Court  of  Gregg  County.  Tried  below  be- 
fore Hon.  W.  C.  Buford. 

Harry  P.  Lawiher  and  Young  &  Stinchcomb,  for  appellant. — The 
law  does  not  require  an  employer  to  protect  his  employe  against  the 
possibility  of  an  accident. — Trinity  County  Lumber  Co.  v.  Denham,  85 
Texas,  56;  Easton  v.  Houston  &  T.  C.  E.  Co.,  39  Fed.,  65;  Kern  v. 
De  Castro  &  D.  Sugar  Kef,  Co.,  125  N.  Y.,  50;  4  Thompson  on  Negli- 
gence, sec.  3774 ;  Delaware  Biver  I.  S.  B.  &  E.  Works  v.  Nuttall,  119 
Pa.,  149:  Sjorgren  v.  Hall,  53  Mich.,  274;  Eichards  v.  Bough,  63 
Mich.,  212;  Koontz  v.  Chicago,  B.  I.  &  P.  E.  Co.,  65  Iowa,  224;  Groff 
V.  Duluth  Imp.  Mill  Co.,  58  Minn.,  333 ;  Mad  Biver  &  L.  E.  B.  Co.  v. 
Barber,  6  Ohio  St.,  641;  s.  c,  67  Am.  Dec,  312;  Toledo,  P.  &  W. 
B.  Co.  V.  Conroy,  68  111.,  560;  HuflFer  v.  Herman,  66  111.  App.,  481; 
Del  Sejnore  v.  Halliman,  153  N.  Y.,  274;  Hoskins  v.  Stewart,  57  Hun, 
380. 

A  master^s  obligations  are  limited  by  the  uses  for  which  the  instru- 
mentalities were  designed.  An  employer  is  not  liable  where  the  serv- 
ant's injury  was  not  caused  by  any  defect  in  the  appliance  which  af- 
fected its  safety  when  it  was  used  in  the  ordinary  manner  and  for  the 
purposes  for  which  it  was  intended.  1  Labatt,  Master  and  Servant, 
sec.  26;  Bell  v.  Befuge  Oil  Mill  Co.,  77  Miss.,  387;  McCauley  v. 
Southern  B.  Co.,  10  App.  D.  C,  560;  Ward  v.  Bonner,  80  Texas,  168; 
Bichmond  &  D.  B.  Co.  v.  Dickey,  90  Qa.,  491;  Throckmorton  v. 
Missouri,  K.  &  T.  By.  Co.,  14  Texas  Civ.  App.,  228;  Plunkett  v. 
Central  of  Ga.  B.  Co.,  105  Ga.,  203;  Lenk  v.  Kansas  &  T.  Coal  Co., 
80  Mo.  App.,  374. 

Where  the  servant  has  the  choice  of  two  or  more  methods  and  vol- 
untarily selects  the  more  dangerous,  in  consequence  of  which  he  is  in- 
jured, he  can  not  recover.  St.  Louis  &  S.  P.  By.  Co.  v.  Mathis,  101 
Texas,  342;  1  Laba«tt,  Master  and  Servant,  sees.  258-333,  and  authori- 
ties cited,  note  2;  4  Thompson  on  Negligence,  sec.  4629;  Illinois  Steel 
Co.  V.  McNulty,  105  111.  App.,  594;  Bysdorp  v.  Geo.  Pankratz  Lum- 
ber Co.,  95  Wis.,  622;  Starr  Elev.  Co.  v.  Carlson,  69  111,  App!,  212; 


500  Texas  Civil  Appeals  Beports^  Vol.  55.  lAprtl, 

Young  V.  Boston,  etc.,  R.  Co.,  69  N.  H.,  634 ;  W.  R.  R.  Co.  v.  Propst, 
92  111.  App.,  485;  Gowen  v.  Harley,  6  C.  C.  A.,  190;  Grace  v.  Globe 
Stove  &  Range  Co.,  82  N.  E.,  99 ;  Morris  v.  Duluth  S.  S.  &  A.  R.  Co., 
47  C.  C.  A.,  661;  Walker  v.  Atlanta  &  W.  P.  R.  Co.,  103  Ga.,  820; 
Central  R.  Co.  v.  Mosely,  112  Ga.,  914;  English  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  24  Fed.,  908. 

The  law  imposes  no  obligation  npon  a  master  to  warn  a  servant  of  a 
danger  which  is  open,  apparent  and  obvious.  A  servant  assumes  the 
risk  of  such  danger,  even  though  caused  by  the  negligence  of  the  mas- 
ter; and  the  law  imputes  knowledge  and  appreciation  of  a  danger  to 
one  of  mature  years  who  for  a  long  period  of  time  has  continued  to 
work  about  or  in  connection  with  the  alleged  defective  appliance,  and 
who  is  possessed  of  a  familiarity  with  and  knowledge  of  the  situa- 
tion and  conditions.  Texas  &  P.  Ry.  Co.  v.  Bradford,  66  Texas,  732; 
Currie  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  106  S.  W.,  1150;  St 
Louis  S.  W.  Ry.  Co.  of  Texas  v.  Brisco,  100  Texas,  354;  Klutts  v. 
Gibson  Bros.,  37  Texas  Civ.  App.,  216;  Texas  &  Pacific  Ry.  Co.  v. 
Miller,  36  Texas  Civ.  App.,  240;  Texas  S.  V.  &  N.  W.  Ry.  Co.  v.  Pe- 
den,  32  Texas  Civ.  App.,  315;  Ladonia  Cotton  Oil  Co.  v.  Shaw,  27 
Texas  Civ.  App.,  65;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Gray,  25  Texas  Civ. 
App.,  99 ;  Brown  v.  Miller,  62  S.  W.,  549 ;  Crawford  v.  Houston  &  T. 
C.  Ry.  Co.,  89  Texas,  92;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Johnson,  83 
Texas,  628;  Rogers  v.  Galveston  City  Ry.  Co.,  76  Texas,  505;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Thompson,  11  Texas  Civ.  App.,  667;  Bon- 
net V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  76;  Jones  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.,  11  Texas  Civ.  App.,  39;  4  Thompson  on 
Negligence,  sees.  4640-4644;  1  Labatt,  Master  and  Servant,  sees.  391- 
2-3;  Rooney  v.  Cordage  Co.,  i41  Mass.,  153;  Russell  v.  Tillotson,  140 
Mass.,  201;  Keats  v.  National  Heeling  Machine  Co.,  65  Fed.,  940; 
Thompson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  14  Fed.,  566;  James  v. 
Rapides  Lumber  Co.,  44  L.  R.  A.,  51,  "note  2;  Trinity  &  B.  V.  B.  Co. 
V.  Perdue,  101  S.  W.,  485. 

M,  L,  Cunningham  and  E.  M,  Bramlette,  for  appellee. — ^It  is  not 
the  law  that  there  would  be  no  liability  if  the  very  occurrence  itself 
complained  of  could  not  have  been  foreseen  by  the  use  of  ordinary 
care,  but  if  no  danger  could  be  supposed  to  exist  from  the  defects 
under  any  circumstances,  after  the  exercise  of  ordinary  care.  There 
may  be  antecedent  causes  connected  with  and  associated  with  the  neg- 
ligence of  the  master,  but  still  if  the  negligence  of  the  master  was 
the  proximate  cause  and  without  which  the  injury  would  not  have  re- 
sulted the  master  can  not  escape  liability.  Trinity  County  Lumber  Co. 
V.  Denham,  85  Texas,  66;  1  Labatt,  205  and  206,  sees.  76,  77,  145; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Harper,  114  S.  W.,  1168;  Miller  v. 
Itasca  Cotton  Oil  Co.,  41  S.  W.,  366;  Galveston  Oil  Co.  v.  Thompson, 
76  Texas,  235;  International  &  G.  N.  Ry.  Co.  v.  Bayne,  23  Texaa 
Civ.  App.,  392;  Houston  &  T.  C.  Ry.  Co.  v.  Smith,  51  S.  W.,  506. 

Before  a  servant  can  be  held  negligent  as  a  matter  of  law  by 
selecting  a  dangerous  way  of  performing  his  duties  when  there  is  a 
safe  wBj  open  to  him,  it  must  be  shown  that  the  way  selected  was 
essentially  dangerous  and  the  other  way  or  ways  apparently  safe. 
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and  .that  he  had  knowledge,  actual  or  constructive,  of  the  dangerous 
character  of  the  way  selected.  St.  Louis  S.  W.  Ey.  Co.  v.  Hynson, 
101  Texas,  543;  Kansas  City  &  So.  Ey  Co.  v.  Williams,  111  S.  W., 
196;  Houston  &  T.  C.  By.  Co.  v.  Smith,  39  S.  W.,  582;  Austin  &  N. 
W.  Ey.  Co.  V.  Beatty,  6  Texas  Civ.  App.,  652;  1  Labatt,  sees.  333, 
319,  and  notes;  Tennessee  Coal  I.  &  B.  Co.  v.  Hemdon,  100  Ala., 
451 ;  City  of  Galveston  v.  Hemmis,  72  Texas,  558 ;  Bogers  v.  Hamilton 
Cotton  Oil  Co.,  23  Ont.  Bep.,  425 ;  Gibson  v.  Burlington,  C.  B.  &  N. 
By.  Co.,  78  N.  W.,  190 ;  St.  Louis  Belt  &  I.  Co.  v.  Burke,  12  111.  App., 
372;  Walker  v.  Atlanta  &  W.  P.  B.  Co.,  30  S.  E.,  503;  Morris  v. 
Duluth  S.  S.  &  A.  E.  Co.,  108  Fed.,  747 ;  Gowen  v.  Hartley,  56  Fed., 
973. 

Whether  a  servant  assumes  the  risks  of  any  given  occupation,  or 
whether  the  danger  incident  to  or  necessarily  connected  with  a  defect 
or  the  negligence  of  the  master  was  open,  apparent  and  obvious,  and 
whether  the  experience,  age  and  knowledge  of  the  servant  was  such  as 
to  cause  him  to  know  and  appreciate  the  danger  incident  to  any  defect 
or  the  negligence  of  the  master,  are  questions  for  the  jury,  and  the 
court  did  not  err  in  submitting  same  to  the  jury  for  determination.  San 
Antonio  &  A.  P.  By.  Co.  v.  Engelhorn,  24  Texas  Civ.  App.,  324; 
Missouri  Pac.  By.  Co.  v.  Galbreath,  66  Texas,  526;  Galveston,  H.  & 
S.  A.  By.  Co.  V.  Smith,  24  Texas  Civ.  App.,  127;  Missouri,  K.  &  T. 
By.  Co.  v.  Adams,  114  S.  W.,  453;  Texas  &  N.  0.  Ey.  Co.  v.  Jack- 
son, 113  S.  W.,  628;  El  Paso  &  S.  W.  By.  Co.  v.  O'Keefe,  110  S.  W., 
1002;  Missouri,  K.  &  T.  By.  Co.  v.  Walker,  26  S.  W.,  513;  Bonnet  v. 
Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas,  72 ;  Gulf,  C.  &  S.  F.  By.  Co. 
v.  Whitting,  35  S.  W.,  857;  Kansas  City  &  S.  By.  Co.  v.  Williams,  111 
S.  W.,  196;  St.  Louis  &  S.  W.  By.  Co.  v.  Hynson,  101  Texas,  543; 
Labatt,  p.  786,  sec.  319  and  notes;  also  p.  624,  sec.  271  and  notes,  and 
sees.  391,  392  and  393. 

It  is  not  error  to  refuse  a  peremptory  instruction  if  there  is  any  evi- 
dence on  the  issues  and  of  such  character  as  to  leave  room  for  ordi- 
nary minds  to  differ  as  to  the  conclusions  to  be  drawn  from  it.  Potter 
v.  Wheat,  35  Texas,  401 ;  Mitchel  v.  McLaren,  51  S.  W.,  269 ;  Lee  v. 
International  &  G.  N.  By.  Co.,  89  Texas,  583;  Wallace  v.  Southern 
Cotton  Oil  Co.,  91  Texas,  18;  Gaunce  v.  Gulf,  C.  &  S.  F.  By.  Co.,  48 
S.  W.,  524;  20  Texas  Civ.  App.,  33;  Boss  v.  St.  Louis  &  S.  W.  By. 
Co.,  103  S.  W.,  708 ;  47  Texas  Civ.  App.,  24. 

It  is  not  error  to  refuse  to  grant  a  new  trial  where  the  evidence  is 
conflicting  unless  the  verdict  is  unsupported  by  the  evidence,  or  so 
clearly  wrong,  or  so  decidedly  against  the  preponderance  of  the  evi- 
dence as  to  show  that  the  jury  did  not  give  the  case  due  consideration. 
Bagland  v.  Wisrock,  61  Texas,  391;  Houston  &  T.  C.  By.  Co.  v. 
Schmidt,  61  Texas,  282 ;  McDaniel  v.  Staples,  113  S.  W.,  696. 

WILLSON",  Chief  Justice. — ^As  a  part  of  its  plant  appellant  oper- 
ated a  machine  designated  by  witnesses  as  the  "mixer,^'  for  mixing 
food  for  stock.  The  mixer  was  situated  in  a  room  immediately  under 
the  roof  of  the  building,  which  seems  to  have  been  two  or  more 
stories  in  height.  Near  the  mixer  was  a  bin  into  which  hulls  used  in 
manufacturing  the  food  were  conveyed  by  means  of  a  wooden  chute. 
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The  bin  was  about  16  feet  long  from  north  to  south,  about  6  feet  wide 
and  5  or  6  feet  in  height.  Sunning  north  and  souths  lengthwise, 
through  or  immediately  over  the  bin,  near  its  center  from  east  to  west, 
and  5  feet  and  8  inches  above  its  floor,  was  an  iron  shaft  which,  when 
revolving,  operated  the  mixer.  A  portion  of  the  shaft  near  the  north 
end  of  the  bin,  nearly  or  about  opposite  a  door  opening  into  the  bin 
from  the  west,  was  spliced,  and  6  or  8  bolts  and  nuts  used  in  the 
splicing  projected  from  it  for  half  an  inch  or  more.  No  portion  of 
it  was  covered  or  in  any  way  protected.  Running  above  the  bin  and 
above  the  shaft,  parallel  with  but  a  little  to  the  east  thereof,  was  the 
wooden  chute  referred  to.  In  the  portion  thereof  near  the  south  end 
of  the  bin  slides  were  so  arranged  as  by  opening  same  to  permit  hulls 
conveyed  by  it  to  drop  into  the  bin,  and  by  closing  same  to  prevent 
hulls  from  dropping  into  the  bin.  Prior  to  1905  appellee  was  a  farmer 
and  planter.  In  1905,  being  then  over  forty  years  of  age,  he  was  em- 
ployed by  appellant,  and  during  the  season  following  operated  the 
mixer.  His  duties,  it  seems,  were  to  shovel  hulls  from  the  bin, 
through  the  door  reiferred  to,  to  the  mixer,  and  by  means  of  the  slides 
on  the  chute  or  conveyor  to  keep  the  bin  about  full  of  hulls.  At  the 
beginning  of  the  season  of  1906  and  1907  he  was  assigned  to  the  same 
work  and  charged  with  the  same  duties  he  had  performed  during  the 
previous  season.  November  22,  1906,  the  bin  being  about  full  of 
hulls,  in  the  discharge  of  his  duty  he  attempted  to  close  the  lids  to  the 
conveyor  and  stop  the  dropping  therefrom  of  hulls  into  the  bin.  To 
accomplish  this,  as  he  often  had  done  before,  he  climbed  on  the  hulls 
near  the  door  inside  the  bin,  and,  grasping  the  rafters  forming  a  part 
of  the  roof  of  the  building  above  the  bin,  endeavored  to  draw  himself 
up  and  over  the  shaft  so  he  could  reach  and  close  the  lids.  His  arms 
giving  away  with  him,  as  he  was  falling  he  put  out  his  foot  to  catch 
himself,  it  struck  the  shaft,  the  bolts  and  nuts  projecting  therefrom 
caught  his  pants,  and  as  a  result  one  of  his  legs  was  broken.  On  the 
ground  that  appellant  was  negligent  in  operating  the  shaft  spliced  and 
uncovered  as  it  was,  appellee  recovered  the  judgment  against  appellant 
for  $500,  from  which  the  appeal  is  prosecuted. 

After  stating  the  case. — The  sufficiency  of  the  evidence  to  support 
the  verdict  and  judgment  is  the  only  question  presented  by  the  record 
on  this  appeal. 

We  think  the  testimony  was  suflBcient  to  support  the  finding  of  the 
jury  that  appellant  was  guilty  of  negligence  in  using  the  shaft  without 
first  BO  covering  the  splice  in  it  as  to  protect  appellee,  while  exercis- 
ing due  care  in  the  discharge  of  his  duty,  from  injury  by  contact  with 
the  bolts  and  nuts  projecting  from  it.  There  was  testimony  tending  to 
show  that  the  portion  of  the  building  in  which  the  shaft  was  situate 
was  poorly  lighted,  and  that  the  splicing  and  bolts  and  nuts  could  not 
be  seen  while  the  shaft  was  revolving  at  the  rate  of  speed  it  was  oper- 
ated in  carrying  on  appellant's  business.  Under  such  circumstances, 
it  appearing  that  appellant  had  charged  appellee  with  the  duty  to  so 
regulate  the  flow  of  hulls  into  the  bin  through  the  conveyor,  by  means 
of  the  door  or  slide  therein,  as  to  keep  the  bin  about  full  of  hulls,  and 
it  further  appearing  that  it  had  neither  provided  a  way  nor  directed 
appellee  as  to  the  selection  of  one  for  his  use  in  reaching  the  slide,  we 
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think  the  jury  were  authorized  to  conclude  that  in  the  exercise  of  ordi- 
nary care  appellant  should  be  held  to  have  contemplated  that  appellee 
might  fail  to  discover  that  the  shaft  had  been  -spliced^  and  in  the 
discharge  of  his  duty  to  close  the  slide  in  the  conveyor  might  select  a 
way  to  reach  it  which  would  bring  him  in  contact  with  the  bolts  and 
nuts  projecting  from  the  shaft.  That  the  contact  with  the  bolts  and 
nuts  resulting  in  the  injury  complained  of  was  due  entirely  to  the  ac« 
cident  of  appellee's  arms  giving  away  when  he  attempted  by  seizing 
the  rafters  to  draw  his  body  to  the  joists,  we  think  would  not  affect 
the  question.  International  &  Q.  N".  E.  B.  Co.  v.  Bayne,  28  Texas 
Civ.  App.,  392. 

We  also  are  of  the  opinion  that  the  testimony  was  sufficient  to  sup- 
port the  finding  that  appellee  had  not  assumed  the  risk  of  injury  from 
the  bolts  and  nuts,  and  the  further  finding  that  he  was  not  guilty  of 
contributory  negligence.  It  was  shown  that  in  operating  the  mixer  the 
shaft  made  twenty-five  or  thirty  revolutions  a  minute.  Appellee  testi- 
fied that  he  knew  there  was  danger  in  going  over  the  shaft  revolving 
at  such  a  speed.  Evidently  the  danger  he  referred  to  was  that  ordi- 
narily incident  to  getting  in  contact  with  a  shaft  revolving  at  such  a 
rate  of  speed,  because  it  was  so  revolving,  and  not  because  it  was 
spliced  and  had  bolts  and  nuts  projecting  from  it.  For  he  testified 
that  he  did  not  know  the  shaft  had  been  spliced,  or  that  bolts  and  nuts 
were  projecting  from  it.  He  accounted  for  his  lack  of  such  knowledge 
by  saying  that  the  bin  and  its  surroundings  were  poorly  lighted,  that 
he  had  never  seen  the  shaft  when  it  was  not  revolving,  and  that  when 
it  was  revolving  the  splice  and  bolts  and  nuts  were  not  visible.  We 
can  not  say  that  the  jury  were  not  authorized  from  such  testimony  to 
conclude  that  appellee  did  not  know  and  was  excusable  for  not  knowing 
about  the  condition  due  to  appellant's  negligence  which  rendered  con- 
tact with  the  shaft  more  hazardous  than  it  would  have  been  but  for 
such  negligence.  Peck  v.  Peck,  99  Texas,  10.  If  he  did  not  know  of 
that  condition,  he  should  not  be  held  to  have  assumed  risks  due  to  it 
when  he  attempted  to  climb  over  the  shaft.  4  Thompson  on  Negli- 
gence, sees.  4641,  4642 ;  1  Labatt  on  Master  and  Servant,  sees.  270-273. 
For  the  same  reason,  even  if  the  testimony  was  not  confiicting  as  to 
whether  there  was  another  or  other  ways  safer  than  the  one  chosen  by 
him,  he  should  not  be  denied  a  right  to  recover  because  he  may  not 
have  chosen  wisely  between  ways  to  reach  the  slide.  If  he  was  ex- 
cusably ignorant  of  the  fact  that  the  shaft  was  spliced,  in  choosing 
a  way  to  cross  over  it  he  should  not  be  held  to  the  duty  of  taking  into 
consideration  the  bolts  and  nuts  projecting  from  it,  and  therefore  to 
have  assumed  the  risk  of  injury  from  them  in  the  event  he  should  get 
in  contact  with  the  shaft.  Missouri,  K.  &  T.  By.  Co.  v.  Hannig,  91 
Texas.,  347;  1  Labatt  on  Master  and  Servant,  sec.  333.  We  think 
reasonable  men  might  well  have  differed  in  determining  the  question 
as  to  whether  an  ordinarily  prudent  person  under  the  circumstances 
would  have  endeavored  to  reach  the  slide  in  the  conveyer  by  climbing 
over  the  shaft,  or  not,  and  that  therefore  it  can  not  be  said  as  a  mat- 
ter of  law  that  appellee  was  guilty  of  negligence  which  contributed  to 
cause  the  injury  he  suffered.    The  judgment  is  affirmed. 

Affirmed. 
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Joseph  Hubbart  et  ux.  v.  Willis  State  Bank. 

Decided  April  30.   1909. 

1.— Judgment — Entry   after   Adjoamment — ^District   Clerk — Statute. 

A  district  clerk  has  no  authority  to  enter  a  judgment  in  the  minutea 
after  adjournment  of  the  court.  His  authority  to  n^ake  such  entry  ceases  upon 
the  adjournment  of  the  temu    Rev.  Stats,  art.  1087. 

8. — Same— Ezeention. 

A  district  clerk  has  no  authority  to  issue  an  execution  upon  a  judgment 
rendered  but  not  entered  upon  the  minutes. 

S.^-Same. 

Where  a  district  clerk  entered  a  judgment  in  the  minutes  after  same  had 
been  signed  by  the  judge  and  after  the  court  had  adjourned  for  the  term,  and 
issued  an  execution  thereon,  the  execution  was  void,  though  the  judgment  was  not. 

4. — Injunction — ^Void  Execution — Execution  Sale. 

Where  a  temporary  injunction  was  granted  in  a  suit  to  restrain  the  sale 
of  personal  property  under  an  execution  issued  under  a  judgment  of  forMlosure 
and  order  of  sale,  and  the  petition  was  sufficient  to  invoke  the  equity  powers  of 
the  court,  and  it  was  undisputed  that  such  judgment  had  not  been  entered  in 
the  minutes  during  the  term,  but  had  been  entered  by  the  clerk  after  adjourn- 
ment for  the  term,  it  was  error  to  dissolve  the  injunction  on  motion  of  the 
plaintiff  in  execution. 

5. — Same — Courti   of   CiYil  Appeals— Authority   to   Issue  Injunction — ^Appeal 

from  Interlocutory  Order. 

Where  a  temporary  injunction  was  granted  to  restrain  the  sale  of  personal 
property  under  execution  on  sufficient  bond  and  petition,  and  was  erroneously 
dissolved,  and  an  appeal  was  taken  from  such  interlocutory  order  by  the  plaintiff 
without  supersedeas,  the  appellate  court  was  authorized  on  motion  of  the 
appellant  to  issue  a  writ  of  injunction  to  preserve  the  status  of  the  property 
pending  the  appeal. 

Appeal  from  the  Dietrict  Court  of  Montgomery  County.  Tried  be- 
low before  Hon.  L.  B.  Hightower. 

A,  W.  Morris,  Jr.,  for  appellants. 

S,  A.  McCall,  for  appellee. — ^The  entry  or  recording  of  a  judgment 
being  merely  a  ministerial  act,  as  distinguished  from  the  "rendition/* 
which  is  judicial,  it  has  been  held  that  if  a  judgment  is  duly  rendered 
during  term  time  (as  in  this  case)  it  is  then  complete,  and  its  yalidiiy 
is  in  nowise  affected  by  the  fact  that  the  clerk  does  not  enter  it  until 
vacation.    23  Cyc,  839,  and  authorities  there  cited. 

Execution  or  order  of  sale  may  issue  on  a  judgment  only  rendered, 
although  it  has  not  been  entered,  and  a  sale  thereunder  will  pass  good 
title.  Freeman  on  Judg.,  38;  61  Cal.,  145;  125  111.,  64;  s.  c,  16  N. 
E.,  881;  3  Am.  St.  Bep.,  335;  Fontaine  v.  Hudson,  93  Mo.,  69-70;  1 
Black  on  Judg.,  sees.  109,  110;  Jasper  v.  Schlesinger,  22  111.  App., 
642;  63  Cal.,  491. 

BEESE,  Associate  Justice. — This  is  an  appeal  from  an   inter- 
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locutory  order  made  in  vacation  by  the  district  judge,  dissolving  a 
temporary  injunction  previously  granted  by  him  on  motion  of  appellee. 

The  material  facts  set  up  in  the  petition  for  injunction  are,  in  sub- 
stance, that  appellee,  the  Willis  State  Bank,  on  December  29,  1908, 
instituted  suit  in  the  District  Court  against  appellants  for  debt  .and 
foreclosure  of  a  chattel  mortgage  on  certain  horses,  mules  and  wagons ; 
that  on  February  24,  1909,  the  clerk  of  said  court  issued  an  order  of 
sale,  purporting  to  be  issued  upon  a  judgment  in  said  cause,  which  had 
been  levied  by  the  sheriff  upon  the  property  described  therein,  and 
that  the  same  had  been  advertised  for  sale  by  the  sheriff.  The  petition 
further  states  that  the  purported  judgment  upon  which  the  order  of 
sale  issued  was  entered  in  the  minutes  of  said  court  by  the  district 
clerk  after  the  minutes  had  been  signed  by  the  district  judge  and  after 
the  court  had  adjourned  for  the  term,  and  that  the  issuance  of  the 
execution  upon  such  judgment  was  without  authority  and  the  execu- 
tion void.  As  a  further  ground  for  the  interposition  of  the  court  by 
writ  of  injunction,  it  is  stated  that  appellants  are  engaged  in  farming, 
having  under  cultivation  200  acres  of  land  of  their  own  and  100  acres 
rented,  that  they  have  hired  hands  to  assist  in  the  cultivation  of  said 
land,  in  which  cultivation  they  expected  to  use  the  teams  and  wagons 
seized  by  the  sheriff,  without  which  tliey  would  be  unable  to  carry  on 
said  farming  operations,  which  would  result  in  the  entire  loss  of  any 
crop  on  said  lands,  for  which  they  had  no  adequate  remedy  at  law. 
The  petition  was  duly  verified  by  sdSidavit  of  appellants. 

The  temporary  writ  was  granted  by  the  district  judge  in  chambers 
March  7,  1909,  returnable  to  the  next  regular  term  of  said  District 
Court  in  July,  appellants  executing  satisfactory  bond  in  the  sum  of 
$1,362.80.  On  March  12th  defendants  filed  their  answer  to  said  peti- 
tion, in  which  it  alleges  the  filing  of  the  suit  by  them  for  debt  and 
foreclosure,  that  citation  regularly  issued  and  was  served,  that  defend- 
ants Joseph  Hubbart  and  Kate  Hubbart  made  default  and  on  Janu- 
ary 12,  1909,  while  said  court  was  in  session  a  judgment  was  rendered 
by  said  court  in  favor  of  plaintiff,  the  Willis  State  Bank,  and  against 
Joseph  and  Kate  Hubbart  for  their  said  debt  with  foreclosure  of  their 
chattel  mortgage ;  that  thereupon  on  January  20,  1909,  counsel  for 
plaintiffs  prepared  a  draft  of  a  judgment  in  conformity  with  the  judg- 
ment rendered,  and  the  judge  of  the  court  having  signified  to  counsel 
that  he  did  not  care  to  inspect  the  same,  it  was  handed  to  district 
clerk  with  instructions  immediately  to  enter  same  upon  the  minutes 
of  the  court.  It  is  further  alleged  that  thereafter,  the  exact  date 
whereof  can  not  be  stated  by  defendant,  the  judgment  was  entered  in 
the  minutes  of  the  court. 

It  appeared  from  both  petition  and  answer  that  the  District  Court 
convened  in  the  11th  day  of  January,  1909,  and  adjourned  for  the 
term  on  February  2,  1909.  The  answer  of  defendant  was  not  sworn 
to.  Defendant  also,  as  a  part  of  its  answer,  presented  a  general  de- 
murrer and  several  special  exceptions  to  plaintiffs^  petition,  and  upon 
this  answer  also  presented  its  motion  to  dissolve  the  temporary  in- 
junction. Upon  the  hearing  of  the  motion  the  general  demurrer  and 
special  exceptions  of  defendant  were  all  overruled  by  the  judge.  In 
addition  to  the  sworn  petition  plaintiffs  jresented  the  aflBdavits  of  the 


506  Texas  Civil  Appeals  Reports,  Vol.  55.  [^pril, 

district  clerk  and  also  of  A.  W.  Morris,  counsel  for  plaintiffs,  showing 
conclusively  that  in  fact  the  judgment  upon  which  the  execution  was 
issued  was  entered  upon  the  minutes  of  <the  court  'by  the  district 
clerk  after  the  minutes  had  been  signed  by  the  judge  and  after  the 
court  had  adjourned  for  the  term.  The  district  clerk  so  positively 
states,  and  Morris  etates  in  his  affidavit  that  about  February  15,  1909, 
the  court  having  adjourned  on  February  2d,  he  examined  the  minutes 
of  the  court  with  a  view  of  ascertaining  the  kind  of  a  judgment  that 
had  been  rendered  in  said  cause,  and  that  at  that  time  there  was  no 
entry  upon  the  minutes  of  the  court  of  such  judgment.  It  was  shown 
for  defendant  that  there  was  a  regular  judgment  upon  the  minutes  in 
favor  of  the  Willis  State  Bank  and  against  Joseph  and  Kate  Hubbart 
for  debt  and  foreclosure  as  set  out  in  the  execution  or  order  of  sale 
sought  to  be  enjoined.  No  attempt  was  made  to  show  when  such  entry 
was  made  or  to  contradict  the  allegations  of  the  petition  and  support- 
ing affidavits  as  to  the  facts  of  the  entry  of  the  judgment  after  ad- 
journment .of  court.  The  district  judge  upon  the  hearing,  after  over- 
ruling the  demurrer  and  exceptions  of  defendant,  dissolved  the  injunc- 
tion and  refused  to  allow  an  entry  of  the  judgment  nunc  pro  tunc 
upon  defendant's  application  for  such  order. 

There  is  but  one  question  presented  by  the  appeal,  which  is:  Was 
the  clerk  authorized  to  enter  the  judgment  in  vacation,  after  the  min- 
utes had  been  signed  by  the  judge  and  the  court  adjourned  for  the 
term,  and  to  issue  an  execution  upon  such  judgment? 

The  district  judge  overruled  the  general  demurrer  and  special  ex- 
ceptions to  the  petition,  thus  in  effect  holding  that  the  facts  stated  were 
sufficient  to  authorize  the  granting  of  the  temporary  injunction.  The 
one  essential  fact,  that  the  judgment  was  entered  after  adjournment, 
was  not  even  denied  by  the  unsworn  answer,  and  was  established  be- 
yond controversy  by  the  sworn  petition  and  supporting  affidavits.  In 
such  case  it  is  difficult  to  understand  upon  what  ground  the  injunction 
was  dissolved.     (Article  3006,  Bev.  Stats.) 

The  contention  of  appellee  is  expressed  in  the  following  proposition : 
'^Execution  or  order  of  sale  may  issue  on  a  judgment  duly  rendered, 
although  it  has  not  been  entered,*'  and  the  further  proposition  that  the 
entiy  of  the  judgment  on  the  minutes,  being  a  ministerial  act,  could  be 
done  in  vacation. 

If  the  first  proposition  be  sound,  then  it  would  not  affect  the  exe- 
cution  if   the   judgment   had   not   been    entered   upon   the   minutes 
at  all.     Appellants  speak  in  their  pleadings  and  briefs,  of  the  judg- 
ment  as   being   void   because  not  entered 'on  the  minutes    in  term 
time,  and  appellee  devotes  a  good  portion  of  its  brief  in  combating 
this  proposition.     It  is  not  correct  to  say  that  the  judgment  is  void 
for  the  reason  assigned,  and  it  is  in  no  sense  necessary  to  appellants' 
right  to  the  injunction  that  it  should  be  held  that  the  judgment   is 
void,  nor  that  they  should  have  denied  in  their  petition  that  the  judg- 
ment had  been  rendered.     Full,  force  and  effect  may  be  given  to  the 
authorities  cited  by  appellee,  that  the  failure  of  the  clerk  to  enter 
judgment  at  all  does  not  affect  its  validity  as  between  the  parties.     In 
a  proper  proceeding  to  have  the  judgment  entered  in  the  minutes 
nunc  pro  tunc,  it  would  only  be  necessary  to  establish  by  proper  evi- 
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dence  that  it  had,  in  fact,  been  rendered,  but  this  proceeding,  as  seems 
to  have  been  held  by  the  district  judge,  can  only  be  had  at  a  regular 
term  of  the  court.  This,  however,  is  an  entirely  different  proposition 
from  that  upon  which  aj)pellants^  right  to  the  injunction  rests,  which 
is  that  the  entry  of  the  judgment  by  the  clerk  after  the  adjournment 
of  the  court  was  unauthorized  and  forms  no  part  of  the  minutes  of  the 
court,  and  that  the  issuance  of  the  execution  was  unauthorized  and  the 
execution  (not  the  judgment  rendered)  was  on  this  account  void. 

No  authority  is  needed  in  support  of  the  proposition  that  the  clerk 
had  no  authority  to  enter  the  judgment  in  the  minutes  after  ad- 
journment. The  statute  required  that  he  shall  enter  all  judgments 
under  the  direction  of  the  judge.  (Rev.  Stats.,  art.  1087.)  His  au- 
thority to  make  such  entry  ceases  upon  the  adjournment  of  the  term. 
If  he  could  enter  a  judgment  in  its  entirety,  surely,  upon  reason,  he 
should  have  the  power  to  exercise  the  more  limited  authority  to  cor- 
rect in  vacation  an  entry  made  by  him  in  term  time  to  make  it  con- 
form to  the  judgment  really  rendered,  and  yet  not  even  the  judge  can 
direct  this  to  be  done  except  "where  there  shall  be  any  mistake,  mis- 
calculation or  recital  of  any  sums  of  money,  or  of  any  name  or 
names,'^  and  this  only  under  express  authority  of  the  statute.  (Rev. 
Stats.,  art.  1357.)  Clearly,  no  appeal  could  be  prosecuted  from  a 
judgment  rendered  but  not  entered  upon  the  minutes,  and  yet  such  ap- 
peal must  be  instituted  within  a  limited  time  from  the  adjournment 
of  the  court.  The  right  of  appeal  could  then  be  destroyed  if  it  be  held 
that  the  clerk  in  vacation  could  by  his  entry  of  the  judgment  give  it 
as  full  force  and  efficiency  as  though  it  had  been  regularly  entered 
while  the  court  was  in  session.  We  therefore  hold  that  the  entry  of  the 
judgment  in  this  case,  made  after  the  adjournment  of  court,  was  no 
part  of  the.  minutes  of  the  court,  and  can  not  be  regarded  as  furnish- 
ing any  authority  for  the  issuance  of  the  execution. 

In  support  of  the  proposition  that  the  clerk  may  enter  a  judgment 
in  vacation  appellee  cites  Phelan  v.  Ganebin  (5  Colo.,  14).  The  d^ 
cision  in  that  case  is  bottomed  upon  a  statute  expressly  authorizing 
the  clerk  to  make  such  entry.  To  what  extent  other  cases  cited  are 
controlled  by  statutory  enactment  we  are  unable  to  determine  with 
certainty  from  reading  the  report  of  the  cases.  In  the  Colorado  case 
referred  to  the  constitutionality  of  such  a  statute  was  attacked,  and 
it  is  stated  in  the  opinion  that  the  courts  of  many  states  have  acted 
under  similar  statutory  provisions  for  many  years.  See  Jasper  v. 
Schlesinger,  22  111.  App.,  642,  referred  to  in  Weigley  v.  Matson,  16 
N.  E.  881.  There  is  no  such  statutory  provision  in  this  State,  and  it 
clearly  appears  from  other  provisions  of  the  statute  and  from  the  uni- 
Tcrsal  practice  that  it  was  never  intended  that  a  clerk  should  have  any 
such  authority.  It  is  setitled  law  that  a  judgment  can  not  be  entered 
after  adjournment  of  the  court  nunc  pro  tunc  except  upon  an  order  of 
the  court,  and  this  order  can  only  be  made  at  a  subsequent  term  of  the 
court.  (Accousi  v.  Stowers  Fur.  Co.,  83  S.  W.,  1104.)  Certainly,  if 
the  judge  could  only  order  at  a  regular  term  the  entry  nunc  pro  tunc 
of  a  judgment  previously  rendered,  the  clerk  could  not  make  such  entry 
in  vacation  of  his  own  motion. 

Coming  to  the  next  question,  as  to  the  authority  of  the  <}lerk  to  is- 
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Bue  an  execution  npon  a  judgment  rendered  but  not  entered  upon  the 
minutes,  we  think  it  is  conclusiTely  settled  by  the  decisions  of  this 
State  that  he  can  not  do  so.  (Cyrus  v.  Hicks,  20  Texas,  487;  Brown 
V.  Beese,  67  Texas,  318;  s.  c,  69  Texas,  590.) 

In  some  States  where,  under  the  statute,  execution  may  issue  imme- 
diately upon  rendition  of  the  judgment,  it  has  been  held  that  such  exe- 
cution may  issue  in  advance  of  the  entry  of  the  judgment,  and  that  a 
sale  thereunder  would  be  sustained  if  afterwards  the  judgment  is 
regularly  entered.  Such  we  understand  to  be  the  holding  in  Los  An- 
geles County  Bank  v.  Baynor  (61  CaL,  146) ;  Fontaine  v.  Hudson  (93 
Mo.,  70),  and  Weigley  v.  Matson  (16  N.  E.,  881),  which  involved 
collateral  attacks  upon  sales  made  under  such  executions. 

What  had  the  clerk  upon  which  to  issue  execution  in  the  present 
case,  if  the  unauthorized  entry  of  the  judgment  after  adjournment 
can  not  be  considered  ?  The  entry  on  the  judge's  docket  could  not  suf- 
fice, for  that  only  informed  him  that  judgment  had  been  rendered  for 
the  plaintiff  for  'the  debt  sued  for  and  foreclosure  of  the  chattel  mort- 
gage. Can  it  be  said  ihat  from  this  entry  and  the  allegations  of  the 
petition  the  clerk,  in  the  exercise  of  his  ministerial  duty,  could  deter- 
mine the  amount  for  which  the  judgment  had  been  rendered  and  the 
property  upon  which  the  foreclosure  was  decreed?  The  question  fur- 
nishes its  own  answer.  Bights  of  property  can  not  be  so  disposed  of 
as  under  the  sanctity  of  judicial  proceedings. 

The  earnestness  with  which  the  contentions  of  appellee  have  been 
presented,  and  the  seeming  support  given  thereto  by  expressions  in  the 
authorities  cited,  has  induced  a  more  lengthy  discussion  thereof  than 
would  appear  to  be  necessary.  We  can  not  think  there  can  be  any 
doubt  as  to  their  unsoundness  as  applicable  to  the  present  case.  Our 
conclusion  is  that  the  issuance  of  the  execution  was  without  authority, 
and  that  under  the  facts  presented  in  the  petition,  and  not  denied,  ap- 
pellants are  entitled  to  have  the  seizure  and  sale  of  their  property  un- 
der the  order  of  sale  enjoined^  The  temporary  writ  was  properly  is- 
sued and  the  district  judge  erred  in  dissolving  it.  The  order  dissolv- 
ing the  temporary  writ  is  set  aside  and  the  temporary  writ  is  rein- 
stated as  originally  granted. 

After  the  appeal  was  perfected  to  this  court,  which  was  done  upon 
a  bond  for  costs  without  supersedeas,  upon  application  of  appellants 
showing  that  the  sheriff  had  seized  the  property  under  the  order  of  sale 
and  advertised  the  same  for  sale,  this  court  issued  its  temporary  writ 
enjoining  such  sale  until  the  disposition  of  the  appeal  in  this  court. 
This  injunction  by  its  terms  expires  with  the  disposition  of  the  appeal, 
here  made,  which  reinstates  the  temporary  injunction  granted  by  the 
district  judge  upon  a  bond  which  furnishes  ample  security  to  appellee. 
We  are  asked  now  to  withdraw  Or  dissolve  the  injunction  granted  by 
this  court,  on  the  ground  that  it  was  unauthorized.  A  decision  of 
this  question  is  material  only  upon  the  question  of.  costs.  We  are  still 
inclined  to  think  that  this  court  acted  within  its  powers  in  preserving 
the  status  of  the  property  pending  the  appeal,  and  the  motion  is 
fused. 

Reversed  and  injunction  reinstated. 

Writ  of  error  refused. 
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Beagan  Bound  Bale  Company  et  al.  v.  Dickson  Cab  Wheel  Com- 
pany. 

Decided  May  1,  1009. 

1. — ^Trlal — ^TTiLdlipiited  Syidenoe— Submission  of  Issue. 

When  the  evidence  upon  an  issue  is  without  conflict  and  undisputed,  it  may 
be  reversible  error  for  the  trial  court  to  submit  such  issue  as  a  question  for  the 
jury  to  pass  upon. 

2. — Same — Contract — ^Performanoe— >Time  as  Essence  of  Contract. 

In  a  suit  for  the  contract  price  of  machinery  manufactured  and  delivered 
by  plaintiff  to  defendant,  defendant  plead  in  reconvention  that  plaintiff  failed 
to  deliver  the  machinery  within  the  time  stipulated  in  the  contract,  that  the 
machinery  was  intended  for  use  during  a  certain  season,  that  time  was  of  the 
essence  of  the  contract,  and  that  plaintiff  knew  that  imless  the  machinery  waa 
delivered  as  stipulated  in  the  contract  defendant  would  suffer  loss,  evidence 
considered  and  held  to  sustain  defendant's  contention  without  conflict,  and  it  was 
therefore  error  for  the  trial  court  to  submit  said  issues  to  the  jury. 

S.—<lontract— Breach — ^WaiTcr — ^Alternative  Bemedies. 

When  a  contract  provided  for  the  deliverv  of  certain  machinerv  before 
a  certain  date,  upon  failure  of  the  contractor  to  deliver  the  machinery  within  the 
time  specified,  the  other  party  to  the  contract  might  refuse  to  receive  the 
machinery  tendered  after  the  date  specified  when  time  is  of  the  essence  of  the 
contract;  but  a  failure  to  exercise  this  right  would  not  defeat  his  right  to  recover 
damages  for  delay  in  the  delivery. 

4. — Special  Charge— Omitting  Issues — ^Befnsal. 

It  is  proper  to  refuse  a  special  charge  which  makes  the  case  hinge  upon  a 
single  issue  when  other  material  issues  are  raised  by  the  evidence. 


—Loss  of  Profits  as  Damages. 

When  the  probable  amount  of  profits  which  a  party  expects  to  realize  from 
the  performance  of  a  contract  can  be  shown  with  reasonable  certainty,  and  their 
loss  in  case  of  breach  was  in  contemplation  of  parties  at  the  time  the  contract 
was  made,  the  loss  of  such  profits  may  be  recovered  as  damages  in  case  of  breach 
of  the  contract. 

6. — Contract — Warranty — ^Breach  or  Performance — ^Irrelevant  Evidence. 

An  original  contract  provided  that  certain  machines  should  be  made  in  a 
certain  way  and  of  certain  materials;  upon  delivery  of  the  first  machine  the 
contract  was  changed  by  agreement  ojf  the  parties  so  as  to  stipulate  that  the 
remaining  machines  should  be  made  in  exact  accordance  with  the  first  or  sample 
machine.  Held,  the  only  proper  test  of  the  performance  or  breach  of  the 
contract  as  to  the  machines  thereafter  made  was  whether  or  not  they  were  in 
accordance  with  the  sample  machine,  and  the  testimony  of  an  expert  mechanic, 
who  had  not  seen  the  sample  machine,  to  the  effect  that  said  machines  were  not 
skilfully  made,  was  properly  excluded  as  irrelevant  and  immaterial. 

7.— Same— Constmction — Interdependent  Provisions. 

When  a  contract  provided  that  certain  articles  were  to  be  manufactured 
and  delivered  in  installments  and  payment  was  to  be  made  as  the  installments 
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were  delivered,  and  that  the  last  delivery  and  payment  were  to  be  made  by  a 
certain  date,  the  agreement  to  make  payment  must  be  held  to  have  been  made 
with  reference  to  the  agreement  to  deliver,  and  in  case  of  a  failure  to  deliver 
or  of  a  readiness  to  ddiver  on  the  date  named,  the  payment  would  not  bear 
interest  from  said  date  but  only  from  the  date  when  the  delivery  or  tender 
of  delivery  was  in  fact  made. 

8. — Same — ^Breaoh — ^ITnoertaln  Proilts — Evldenoe. 

Upon  the  issue  of  damages  for  failure  to  deliver  a  cotton  press  by  a  certain 
time,  the  testimony  of  a  witness  that  but  for  the  delay  he  would  "possibly^  have 
ginned  "a  thousand  or  two"  more  bales  was  properly  excluded  because  too 
indefinite  and  uncertain  to  form  any  basis  for  a  reasonable  estimate  of  the  number 
of  bales  that  were  lost  by  the  delay.  The  statement,  however,  of  the  witness 
that  the  loss  in  bales  was  not  less  than  one  thousand  was  not  subject  to  such 
objection. 

Appeal  from  the  Sixty-first  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Norman  G.  Kittrell. 

Bryan  &  McRae,  Ogden,  Brooks  dc  Napier  and  Swearingen  &  Tay- 
loe,  for  appellants. 

Baker,  Botts,  Parker  &  Garwood,  for  appellee.  C.  L,  Carter  and 
Jesse  Andrews,  of  counsel. — ^The  profits  for  the  loss  of  which  the  de- 
fendant sued  were  so  uncertain,  speculative  and  conjectural  that  they 
could  not  constitute  a  basis  for  allowing  damages.  And  the  court,  by 
instructing  the  jury  upon  a  given  finding  to  return  a  verdict  for  the 
defendant  for  damages  on  account  of  the  profits  gave  a  more  favorable 
instruction  to  the  defendant  than  it  was  entitled  to.  Stell  v.  Paschal, 
41  Texas,  640;  Stark  v.  Alford,  49  Texas,  260;  Chatham  v.  Jones,  7 
S.  W.,  600;  Alamo  Mills  Co.  v.  Hercules  Iron  Works,  22  S.  W.,  1097; 
Fraser  v.  Echo  Mining  &  Smelting  Co.,  28  S.  W.,  714;  Vamer  v. 
Dexter  Gin,  etc.,  Ass'n,  39  S.  W.,  237;  Schropshire  v.  Adams,  89  S. 
W.,  448;  Howard  v.  Manufacturing  Co.,  139  TJ.  S.,  199;  GriflSn  v. 
Colver,  16  N.  Y.,  489. 

PLEASANTS,  Chikf  Justice. — This  suit  was  brought  by  appellee 
against  the  appellant  and  the  Reagan  Bale  Company  to  recover  the 
sum  of  $28,781.25  alleged  i;o  be  due  upon  a  contract  for  the  manu- 
facture by  appellee  of  thirty  Beagan  Auiomatic  Bound  Bale  Systems, 
and  the  further  sum  of  $2,234.81  for  supplies  and  extras  furnished 
appellants  by  appellee  for  use  in  the  operation  of  said  "system.**  The 
contract  sued  on,  which  is  attached  to  plaintiff's  petition,  is  as  fol- 
lows: 

'^State  of  Texas,  County  of  Bexar. 

*This  agreement,  made  the  twenty-ninth  (29th)  day  of  May,  A.  D. 
1906,  by  and  between  the  Beagan  Boimd  Bale  Company  of  San  An- 
tonio, Texas,  party  of  the  first  part,  hereinafter  designated  the 
'owner,*  and  Dickson  Car  Wheel  Company,  of  Houston,  Texas,  party 
of  the  second  part,  hereinafter  designated  the  'manufacturer* : 

'TVitnesseth :  That  the  owner,  in  consideration  of  the  fulfillment  of 
the  agreement  herein  made  by  the  manufacturer,  agrees  with  the  said 
manufacturer  as  follows: 
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^^Art.  1.  The  manufacturer  shall  and  will  provide  all  the  material 
and  perform  all  the  work  mentioned  in  the  specifications  and  shown 
on  the  drawings,  which  drawings  and  specifications  are  identified  by 
the  signatures  of  the  parties  hereto,  and  are  marked  Exhibits  ^A'  to 
' — ^  .inclusive,  and  attached  to  this  contract :  The  said  drawings  and 
specifications  describe  the  Beagan  Complete  Automatic  Bound  Bale 
System,  consisting  of  the  condenser,  auxiliary  press,  main  press  and 
the  fittings.  The  fittings  are  a  sheet-iron  conveyor  from  the  condenser 
to  the  auxiliary  press,  described  fully  in  the  drawings  and  specifica- 
tions above  referred  to;  a  conveyor  from  the  auxiliary  press  to  the 
main  press,  pump,  tank,  accumulator,  lubricator,  compression  grease 
cups,  valves,  pipes,  levers,  pulleys  and  L-beam,  fully  described  in  the 
said  drawings  and  specifications.  The  drawings  herein  mentioned  are 
those  made  by  the  manufacturer  and  accepted  by  the  owner. 

"Art.  S.  The  owner  shall  furnish  to  the  manufacturer  such  fur- 
ther drawings  and  explanations  as  may  be  necessary  to  detail  and  il- 
lustrate the  work  to  be  done,  and  the  manufacturer  shall  conform  to 
the  same  as  part  of  this  contract,  so  far  as  they  may  be  consistent  with 
the  original  drawings  and  specifications  referre'd  to  and  identified,  as 
provided  in  article  1,  and  may  not  impose  an  additional  cost  or  ex- 
pense upon  the  manufacturer.  It  is  mutually  understood  and  agreed 
that  all  drawings  and  specifications  are  to  remain  the  property  of  the 
owner. 

"Art.  3.  No  alterations  shall  be  made  in  the  work  shown  or  de- 
scribed by  the  drawings  and  specifications,  except  upon  a  written  order 
of  the  owner,  accepted  in  writing  by  the  manufacturer,  and  when  so 
made  and  accepted,  the  value  of  the  work  added  or  omitted  shall  be 
computed  and  the  amount  agreed  upon  shall  be  added  to  or  deducted 
from  the  contract  price. 

"Art.  4.  The  manufacturer  shall  build  thirty  (30)  Beagan  Com- 
plete Automatic  Bound  Bale  Systems,  with  all  fittings,  as  specified  in 
article  1.  The  manufacturer  shall  complete  the  several  portions  and 
the  whole  of  the  work  comprehended  in  this  agreemient  by  and  at  the 
time  or  times  hereinafter  stated,  viz.:  On  or  before  the  first  day  of 
June,  1906,  the  manufacturer  shall  deliver  f.  o.  b.  cars,  Houston, 
Texas,  five  (5)  complete  systems,  with  all  the  fittings,  f.  o.  b.  cars; 
on  or  before  the  fifteenth  day  of  Jtme,  1906,  five  (5)  complete  sys- 
tems with  all  the  fittings  f .  o.  b.  cars  Houston,  Texas ;  on  or  before  the 
first  day  of  July,  1906,  five  (5)  complete  systems,  with  all  the  fittings, 
f.  o.  b.  cars,  Houston,  Texas;  on  or  before  the  fifteenth  day  of  July, 
1906,  ten  (10)  complete  systems,  with  all  fittings,  f.  o.  b.  cars,  Hous- 
ton, Texas;  on  or  before  the  first  of  August,  1906,  five  (5)  complete 
systems,  with  all  fittings,  f.  o.  b.  cars,  Houston,  Texas;  it  is  expressly 
agreed  and  understood  that  each  and  every  system  shall  be  assembled 
and  tested  in  the  shops  of  the  manufacturer  at  Houston,  Texas,  and  de- 
livered f .  0.  b.  cars  there.  The  said  tests  shall  demonstrate  that  the  ma- 
terial and  workmanship  are  according  to  this  contract,  and  that  all  the 
fittings  assemble  properly,  all  pinions,  gears  and  meshes  work  properly, 
and  that  the  entire  machine  will  run  smoothly,  and  that  all  fittings, 
bearings  and  packings  are  true  and  tight. 
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*'Art.  6.  Should  the  maimfacturer  be  obstructed  or  delayed  in  the 
prosecution  or  completion  of  his  work  by  the  act,  neglect,  delay  or 
default  of  the  owner,  or  any  other  manufacturer  employed  by  the 
owner  upon  the  work,  or  by  any  damage  which  may  happen  by  fire, 
lightning,  earthquake  or  cyclone,  or  by  any  abandonment  of  the  work 
by  the  employes,  or  by  failure  to  procure  the  necessary  tools  or  ma- 
terials, through  no  default  of  the  manufacturer,  then  the  time  fixed 
herein  for  the  completion  of  the  work  shall  be  extended  for  a  period 
equivalent  to  the  time  lost  by  reason  of  any  or  all  of  the  causes  afore- 
said, but  no  such  allowance  shall  be  made  unless  a  claim  therefor  is 
written  and  mailed  to  the  owner  within  forty-eight  (48)  hours  of  the 
occurrence  of  the  delay. 

"Art.  6.  It  is  hereby  mutually  agreed  between  the  parties  hereto 
that  the  sum  to  be  paid  by  the  owner  to  the  manufacturer  for  said 
work  and  material  shall  be  forty-six  thousand  and  fifty  dollars  ($46,- 
050),  subject  to  additions  and  deductions  as  hereinabove  provided,  and 
that  such  sums  shall  be  paid  in  current  funds  by  the  owner  to  the 
manufacturer  in  installments,  as  follows :  Five  thousand  seven  hundred 
fifty-six  and  twenty-fiVe  one-hundredths  dollars  ($5,756.25),  to  be 
paid  on  the  signing  of  this  contract ;  five  thousand  seven  hundred  fifty- 
six  dollars  and  twenty-five  one-htmdredths  ($5,756.25)  to  be  paid  on 
the  fifteenth  day  of  June,  1906;  five  thousand  seven  hundred  fifty-six 
and  twenty-five  one-hundredths  dollars  ($5,756.25)  to  be  paid  on  the 
first  day  of  July,  1906;  eleven  thousand  five  hundred  twelve  dollars 
and  Mty  one-hundredths  ($11,512.50)  to  be  paid  on  the  first  day  of 
August,  1906;  the  above  payments  shall  be  made  contemporaueously 
with  the  delivery  of  the  last  system  due  on  the  dates  when  the  paymenii 
are  due.  The  final  payment  of  five  thousand  seven  hundred  fifty-six 
and  twenty-five  one-hundredths  ($5,756.25)  shall  be  made  on  or  be- 
fore September  1,  1906. 

"Art.  7.  The  owner  agrees  to  hold  the  manufacturer  harmless  from 
any  and  all  suits  or  claims,  including  judgments,  court  costs  or  ex- 
penses connected  therewith,  based  on  the  alleged  infringements  or  in- 
fringement of  the  patent  rights  or  patents  of  the  third  parties. 

"Art.  8.  The  said  parties  for  themselves,  their  heirs,  executors,  ad- 
ministrators, assigns  and  successors,  do  hereby  agree  to  the  full  per- 
formance of  the  covenants  herein  contained. 

"In  witness  whereof  the  parties  have  hereunto  set  their  hands  and 
seals  in  duplicate,  this  the  29th  day  of  May,  1906. 

(Signed)        "Eeagan  Bound  Bale  Company, 

"By  P.  H.  Swearingen,  Pres. 
(Signed)         "Dickson  Car  Wheel  Company, 

"By  John  P.  Dickson,  President.'* 

The  petition  alleges  a  compliance  with  said  contract  on  the  part 
of  plaintiflF,  and  the  failure  and  refusal  on  the  part  of  the  defendants 
to  receive  nine  of  said  systems  and  pay  a  balance  of  $28,781.25  due 
upon  said  contract,  and  the  further  sum  for  extras  and  supplies  be- 
fore mentioned.  It  is  also  alleged  that  the  Eeagan  Bale  Company 
has  by  purchase  acquired  all  of  the  assets  of  the  Beagan  Bound  Bale 
Company  and  has  assumed  all  of  its  debts  and  liabilities. 
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The  defendant  Beagan  Bound  Bale  Company  answered  by  general 
end  special  exceptions  and  general  denial^  and  specially  answered^  in 
substance,  that  plaintiff  had  failed  to  comply  with  its  contract  for  the 
construction  and  delivery  of  said  systems  on  the  dates  named  in  the 
contract,  and  the  defendant  had  been  damaged  by  the  loss  of  the  use 
of  said  systems  during  the  cotton  ginning  season  of  1906  in  the  sum  of 
$75,000 ;  that  the  twenty-one  systems  which  were  received  by  defendant 
under  said  contract  were  not  constructed  in  accordance  with  the  con- 
tract, and  were  not  worth  the  price  agreed  to  be  paid  therefor  and 
which  had  been  paid  by  defendant,  the  reasonable  value  of  said  sys- 
tems being  $4,265.75  less  than  the*  sum  defendant  had  paid  plaintiff 
therefor;  that  by  reason  of  the  delay  in  the  delivery  of  said  sj'stems 
and  the  failure  of  the  plaintiff  to  construct  same  of  the  material  and 
in  accordance  with  the  requirements  of  the  contract,  defendant  had  been 
further  damaged  in  the  loss  of  time  of  its  engineering  force  and  in 
additional  labor  and  mechanical  power  necessary  in  installing  and  op- 
erating said  systems  in  the  sum  of  $3,000;  that  plaintiff  had  failed  to 
furnish  certain  pulleys,  shaftings,  belting,  valves  and  other  fittings  re- 
quired under  said  contract  to  make  the  systems  complete,  which  de- 
fendant had  to  supply  at  a  cost  of  $8,290,  and  that  plaintiff  failed  to 
furnish  the  drawings  as  required  by  said  contract,  which  drawings  were 
reasonably  worth  the  sum  of  $1,000,  and  had  also  failed  to  return  to 
defendant  certain  patterns  of  said  systems  which  'belong  to  defendant 
and  are  worth  the  sum  of  $2,100. 

It  is  averred  that  plaintiff  at  the  time  of  entering  into  the  contract 
was  fully  informed  of  the  use  to  which  the  systems  were  to  be  put  by 
the  defendant,  and  of  the  necessity  for  a  strict  compliance  with  the 
contract  provisions  as  to  the  time  of  the  completion  and  delivery  of 
said  systems,  and  knew  that  defendant  would  likely  suffer  the  damage 
claimed  by  it  if  said  systems  were  not  completed  by  the  time  specified 
in  the  contract.  All  of  the  above  items  of  damage,  aggregating  a 
total  of  $93,655.75,  are  pleaded  ^s  a  counterclaim  against  plaintiff's 
demand,  and  in  reconvention,  and  judgment  is  asked  against  plaintiff 
for  said  amount. 

The  defendant  Beagan  Bale  Company  filed  answer  admitting  that 
it  had  purchased  all  of  the  assets  of  its  codefendant  and  had  assumed 
its  liabilities,  and  adopted  as  its  aqswer  the  answer  of  the  Beagan 
Bound  Bale  Company. 

The  plaintiff  filed  stipplemental  petition  in  reply  to  defendant's  an- 
swer, in  which  it  admits  the  delay  charged  by  defendant  in  the  com- 
pletion and  delivery  of  said  systems,  but  alleges  facts  which  excuse 
such  delay  under  the  provisions  of  section  five  of  the  contract  before 
set  out.  It  specially  denied  the  averments  of  the  defendant's  answer 
as  to  the  defective  material  and  construction  of  said  systems,  and  each 
and  all  of  the  several  claims  of  damage  set  up  in  said  answer. 
It  further  alleged  that  defendant  had  expressly  waived  any  claim  it 
might  have  for  damage  for  delay  in  the  construction  of  said  systems 
or  for  defective  workmanship  and  material  used  in  such  construction. 
Attached  to  this  supplemental  petition  as  an  exhibit  is  the  following 
letter: 

Vol.  LV  Clvll--83. 
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^'Hou^ton,  Texas,  July  7,  1906. 
''Dickson  Car  Wheel  Co., 
''Houston,  Texas. 

"Gentlemen:  After  careful  examination  and  inspection  of  the  main 
press,  auxiliary,  condenser,  pump,  tank,  accumulator  and  other  fit- 
tings attached  immediately  thereto,  all  of  which  go  to  make  up  one 
complete  system,  with  the  exception  of  'the  countershaft,  main-line 
shafting,  pulleys,  belting  and  boxes  attached  thereto,  which  parts  are 
under  discussion  as  to  which  of  the  two  parties  signing  the  existing 
contract  is  to  furnish  the  material  in  question,  we  beg  to  advise  that 
we  hereby  accept  said  system  as  b^ing  in  accordance  with  the  contract 
drawn  up  between  your  company  and  ourselves. 

"Jt  is  understood  that  the  matter  of  liability  for  the  parts  above  re- 
ferred to  is  to  be  adjusted  at  some  other  time,  as  it  is  not  intended  to 
hold  the  presses  here  on  account  of  this  difference. 

"The  system  which  we  are  today  accepting  is  a  finished  sample,  num- 
bered 130,  and  is  a  complete  outfit  according  to  the  contract,  with  the 
above  exceptions  as  to  additional  parts.  The  balance  of  twenty-nine 
complete  systems  is  to  be  finished  in  exact  accordance  with  the  system 
above  referred  to,  with  the  exceptions  heretofore  stated. 

"It  is  further  understood  that  as  you  have  tested  these  machines  by 
belting  them  up  and  putting  a  low  pressure  on  the  cylinder  and  simi- 
lar parts,  we  are  further  willing  to  receive  the  systems  and  ship 
them  out  as  rapidly  as  they  can  be  completed,  and  waive  our  right  of 
thoroughly  testing  each  system  at  your  factory,  provided  that  you  will 
be  responsible  for  all  breaks,  defective  castings  and  defective  work- 
manship and  damage  caused  by  said  breaks  to  the  system  in  the  first 
day's  run  at  the  several  gin  houses,  and  it  is  further  understood  that 
only  competent  men  shall  make  these  tests,  we  reporting  to  you  said 
tests  of  the  first  day's  run  as  rapidly  as  each  is  made.  It  is  further 
understood  and  agreed  that  no  further  changes  are  to  be  made  on  the 
systems  now  furnished  and  under  construction. 

"We,  as  representatives  of  the  Beagan  Bound  Bale  Company,  hereby 
accept  the  complete  automatic  system  No.  130  as  a  sample  system, 
the  difference  above  mentioned  to  be  decided  later,  which  shipment  is 
now  finished  and  ready  for  shipment.  It  is  understood  that  this  does 
not  alter  or  change  the  original  contract  except  as  herein  stated. 

"Bfespectfully  submitted, 

'^Beagan  Bound  Bale  Co., 

"Per  Wm.  C.  Lott. 
"Accepted  by  Dickson  Car  Wheel  Co., 
"John  F.  Dickson,  President.'' 

The  trial  in  the  court  below  was  by  a  jury,  and  resulted  in  a  ver- 
dict and  judgment  in  favor  of  plaintiff  for  the  sum  of  $28,781.25, 
balance  due  on  the  contract,  with  interest  at  six  percent  from  September 
1,  1906,  and  the  further  sum  of  $1,234.81  for  extras  and  supplies  fur- 
nished defendants,  with  interest  from  January  1,  1907,  at  six  percent, 
and  in  favor  of  defendants  for  $700,  value  of  drawings,  and  for  recov- 
ery of  the  nine  systems  in  possession  of  plaintiff. 

In  view  of  the  conclusion  we  have  reached  as  to  the  proper  disposi- 
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tion  of  this  appeal  it  will  be  unnecessary  to  make  a  full  finding  of 
facts  disclosed  by  the  record,  and  we  shall  only  set  out,  in  discussing 
the  questions  considered  in  this  opinion,  the  facts  necessary  to  eluci- 
date the  several  points  decided. 

Under  appropriate  assignments  the  appellant  complains  of  the  charge 
of  the  court  in  that  it  submits  as  issues  to  be  determined  by  the  jury 
the  questions  of  whether  time  was  of  the  essence  of  the  contract  sued 
on,  and  whether  plaintiflp  knew  at  the  time  the  contract  was  entered 
into  that  unless  it  made  delivery  of  the  presses  on  the  several  dates 
named  in  the  contract  defendant  would  likely  suifer  loss  by  such  failure 
of  delivery;  and  in  this  connection  complaint  is  also  made  of  the  re- 
fusal of  the  court  to  give  a  special  charge  requested  by  defendant 
which  instructed  the  jury  in  effect  that  time  was  of  the  essence  of  the 
contract,  and  that  unless  the  plaintiff  was  excused  from  making  said 
deliveries  on  the  dates  named  in  the  contract  under  article  V  of  said 
contract  before  set  out,  defendant  would  be  entitled  to  recover  such 
damages  as  the  jury  might  find  under  the  charge  given  by  the  court. 
The  paragraphs  of  the  court's  charge  of  which  this  complaint  is  made, 
and  the  special  charge  requested  by  the  defendant  above  referred  to, 
are  as  follows: 

'^XVIII.  As  to  the  claim  for  damages  for  loss  of  profits  in  not 
being  able  to  handle  more  round  bales  of  cotton,  you  are  instructed  as 
follows : 

^'Defendant  says  that  plaintifip  knew  when  it  made  the  contract  to 
deliver  at  the  times  named  therein  that  defendant  intended  to  install 
and  use  the  systems  within  a  certain  limit  of  time,  and  knew  that  un- 
less it  was  able  to  install  and  use  the  machines  within  the  time  named 
for  delivery  defendant  would  suffer  loss,  and  that  plaintiff  was  ad- 
vised that  said  dates  of  delivery  were  fixed  with  a  view  to  such  use, 
and  that  thereby  defendant  would  make  profits  which  it  could  not 
make  if  delivery  was  not  made  until  a  later  date;  and  defendant  al- 
leges that  Hime  was  of  the  essence  of  the  contract,'  which  means  that 
plaintiff  was  so  advised  when  it  contracted  as  to  time  of  delivery  that 
in  reasonable  probability  loss  would  be  suffered  by  defendant  by  delay 
in  delivery  in  the  way  of  profits,  which  it  alleges  plaintiff  knew  was  in 
contemplation  of  both  parties  when  the  contract  was  made. 

'^XIX.  Whether  the  plaintiff  knew  when  the  contract  was  made 
that,  unless  delivery  was  made  at  the  time  named,  defendant  would 
likely  suffer  loss,  and  whether  the  plaintiff  made  the  contract  in  con- 
templation of  such  loss  of  profits  by  defendant,  if  it  (plaintiff)  failed 
to  deliver  the  systems  according  to  contract,  is  for  you  to  say  from 
all  the  evidence. 

"XX.  If  you  find  that  it  did  so  contract  with  the  knowledge  that 
unless  delivery  was  made  as  contracted  to  be  made,  defendant  would 
probably  suffer  loss  of  profits  by  reason  of  inability  to  handle  as  many 
bales  of  round  cotton  as  it  would  handle  if  delivery  was  made  according 
to  contract,  and  if  you  find  that  the  failure,  if  any,  of  the  defendant 
to  handle  more  cotton  was  due  to  a  breach  of  contract  on  the  part  of 
the  plaintiff,  then  you  will  inquire  what  loss,  if  any,  .defendant  sus- 
tained in  that  regard/' 
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Special  charge  No.  9^  the  refusal  of  which  is  complained  of^  is  as 
follows : 

^TTou  are  instructed  that  under  the  terms  of  the  contract  of  May 
29,  1906,  the  plaintiff  obligated  itself  to  deliver  to  the  defendant  Bea- 
gan  Boimd  Bale  Company  five  complete  systems,  with  all  fittings,  on 
or  before  the  1st  day  of  June,  1906;  five  complete  systems,  with  all 
fittings,  on  or  before  the  16th  day  of  June,  1906;  five  complete  sys- 
tems, with  all  fittings,  on  or  before  the  l&t  day  of  July,  1906;  ten 
complete  systems,  with  all  fittings,  on  or  before  the  15th  day  of  July, 
1906;  and  that  said  terms  of  said  contract  obligated  the  plaintiff  to 
deliver  said  systems  in  the  order  and  in  the  times  mentioned  in  said 
contract;  and  if  you  believe  from  the  evidence  that  the  defendant 
Beagan  Bound  Bale  Co.  was  damaged  by  reason  of  the  failure  of  the 
plaintiff  to  deliver  said  systems  on  or  before  the  days  mentioned,  then 
you  will  find  for  the  defendants  for  such  damage  as  you  find  under  the 
charge  of  the  court,  if  any,  were  sustained  by  reason  of  such  delay,  un- 
less you  furttier  find  that  it  was  agreed  between  plaintiff  and  defendant 
Beagan  Bound  Bale  Co.  that  steel-drawn  tubing  should  be  substituted 
for  XX  pipe  for  the  guides  for  the  main  press,  and  that  the  plaintiff 
was  unable  to  secure  such  tubing  in  time  to  comply  with  such  contract, 
and  that  said  delay  was  caused  by  reason  of  its  inability,  if  any,  to 
secure  such  tubing/' 

The  original  and  preliminary  contract  between  the  parties  for  the 
construction  of  these  presses  was  entered  into  on  April  27,  1906,  «nd 
contained  no  clause  limiting  appellee's  liability  for  failure  to  complete 
and  deliver  the  presses  on  the  dates  named  in  the  contract.  This  con- 
tract is  as  follows: 

^This  is  only  a  memorandum  of  an  agreement  to  be  executed  by  and 
between  the  Beagan  Bound  Bale  Company  of  San  Antonio,  Texas,  and 
the  Dickson  Car  Wheel  Company  of  Houston,  Texas. 

"The  contract  is  to  embrace,  among  other  things,  the  following: 
The  Dickson  Car  Wheel  Company  agrees  to  build  thirty  (30)  of  the 
Beagan  Complete  Automatic  Bound  Bale  Systems,  which  include  a 
press,  like  the  one  now  in  Lange's  gin,  built  by  the  Dickson  Car  Wheel 
Company  during  the  year  of  1906,  with  certain  changes  already  dis- 
cussed and  agreed  upon;  one  auxiliary  press  similar  to  the  one  at 
liange's  gin,  built  by  the  Alamo  Iron  Works  during  the  year  1906, 
with  certain  changes  already  discussed,  and  one  condenser  similar  to 
the  one  built  by  the  Alamo  Iron  Works,  and  now  in  Lange's  gin,  with 
certain  changes  already  discussed. 

"These  are  to  be  delivered  complete,  including  all  the  fittings  and 
attachments,  similar  to  the  one  now  on  system  at  Lange's  gin,  f.  o.  b. 
Houston,  Texas,  beginning  on  the  first  day  of  June,  and  all  are  to  be 
delivered  before  the  first  day  of  August,  i906. 

"The  Beagan  Bound  Bale  Company  agrees  to  pay  for  the  same  the 
sum  of  $1,536  for  each  system,  which  includes  one  of  each  of  the  above- 
mentioned  machines,  to  be  paid  as  follows :  "$5,000  are  to  be  paid  on 
the  16th  day  of  May,  1906,  and  seventy-five  (75)  percent  of  the  pur- 
chase price  to  be  paid  on  receipt  of  each  system,  f.  o.  b.  cars,  Houston, 
Texas,  the  remaining  twenty-five  (25)  percent  to  be  paid  September 
1,  1906. 
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^^t  is  farther  agreed  that'  drawings  and  blue  prints  are  to  be  made 
of  the  machines,  including  all  the  changes  already  discussed,  which 
will  be  0.  K.-ed  by  both  parties  and  attached  to  the  contract,  and 
to  be  made  a  part  thereof. 

'This  is  a  memorandum  only,  and  is  to  be  replaced  by  a  contract 
to  be  agreed  upon  embracing  the  elements  herein  mentioned.  The 
usual  'strike  clause'  is  to  be  inserted  in  the  contract.*'  i 

John  F.  Dickson,  Jr.,  plaintiff's  assistant  general  manager,  and  a 
witness  for  plaintiff,  testified: 

''We  represented  to  the  Beagan  Bound  Bale  people  that  we  were 
prepared  to  undertake  a  contract  for  the  prompt  delivery  of  these 
machines,  and  that  our  shop  was  equipped  for  that  purpose,  to  make 
prompt  deliveries.  All  that  was  mentioned  in  the  agreement  of  April 
27th  relative  to  the  obligation  to  deliver  the  thirty  presses  was  the 
usual  strike  clause.  We  believed  when  we  signed  the  contract  of  May 
S9th  that  we  would  be  able  to  comply  with  that  contract.  We  knew 
the  purposes  for  which  these  machines  were  being  built.  We  con- 
structed in  our  shop  the  only  two  machines  that  were  ever  built.  We 
knew  it  was  the  purpose  and  desire  of  the  Beagan  Bound  Bale  people 
to  install  them  and  use  them  on  the  cotton  crop  of  1906,  and  for  that 
reason  the  date  of  delivery  was  fixed  to  begin  on  the  1st  of  June. 

"They  did  not  say,  in  effect,  that  the  bid  of  the  TJnion  Iron  Works 
was  $7,000  less  than  my  bid,  but  that  they  would  give  it  to  me  only 
on  the  ground  that  I  could  get  it  out  in  June  and  July,  and  that  the 
Union  Iron  Works  could  not;  they  said  that  while  they  wanted  to 
favor  the  Texas  manufacturers — the  Southern  manufacturers — ^that  it 
would  go  to  Chicago  or  St.  Louis  if  we  did  not  take  it;  they  said 
that  we  were  the  only  shop  in  Texas  that  could  handle  it. 

"I  suppose  it  was  the  intention  to  make  a  profit  out  of  these  presses, 
and  it  would  be  a  natural  conclusion  that  they  expected  to  realize  a 
profit  and  use  them  in  the  cotton  season  of  1906.  I  didn't  know  the 
detailed  figures;  they  had  not  told  me  of  the  detailed  figures  of  how 
they  were  going  to  make  the  profit;  that  was  none  of  our  business. 

"We  told  the  Beagan  Bound  Bale  Company  that  we  were  able  to  do 
this  work;  we  entered  into  the  contract  on  the  27th  day  of  April;  we 
thought,  with  the  tools  we  had,  and  the  ones  that  we  were  putting  in, 
that  we  could  get  it  out  in  sixty  days  that  we  had;  we  said  that  we 
were  equipped  to  do  that ;  they,  knew  that ;  they  had  sent  a  man  to 
make  an  inspection  of  all  the  shops  in  the  different  cities  in  the  State, 
I  believe;  we  said  that  we  could  make  the  deliveries  in  that  time;  it 
is  not  a  fact  that  that  is  one  of  the  reasons  that  I  gave  why  they  should 
pay  us  a  better  price  than  they  had  offered  them  from  the  TJnion  Iron 
Works;  we  represented  that  we  had  a  good  shop;  we  naturally  would 
do  that;  we  represented  to  them  by  letter,  also,  that  we  were  able  to 
handle  the  job." 

"Q.  Of  course  you  were  figuring  entirely  upon  a  proposition  to  de- 
liver at  the  times  stated  in  the  contract;  you  were  not  figuring  on  any 
earlier  or  later  delivery." 

^  "A.  No,  sir;  we  made  them  a  price  and  agreed  to  make  the  de- 
livery as  the  contract  called  for;  we  figured  on  delivering  the  sixty 
presses  from  the  1st  of  June  up  to  the  1st  of  August;  that  was  what 
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the  AiBCUBsicm  was  there  at  San  Antonio,  and  that  discnssion  there  was 
mcH-e  in  the  nature  that  we  could  do  the  whole  job  in  that  time.  Mr. 
Swearingen  said  he  wanted  to  run  it  througli  in  batches  of  five,  so  as 
to  keep  his  men  around  in  one  neighborhok)d. 

'^I  testified  about  their  saying  tliat  the  contract,  unless  it  was  given 
to  uSy  would  have  to  be  given  to  some  outside  manufacturer,  because 
they  considered  that  we  were  the  only  shop  in  the  State  that  could 
handle  the  contract  and  make  the  deliveries  under  contract/* 

P.  H.  Swearingen,  President  of  the  defendant  Beagan  Bound  Bale 
Company,  testified  for  the  defendant: 

^The  result  (of  the  conferences  with  Messrs.  Carr  and  Dickson,  of 
the  Dickson  Car  Wheel  Company,  in  February,  1906),  was,  it  was 
agreed  that  the  Dicksons  should  make  a  press  according  to  the  draw- 
ings we  were  to  have  made  by  Mr.  Long  in  February,  and  he  was  to 
make  that  press  for  the  purpose  of  ascertaining  the  cost  on  which  he 
could  base  his  bid,  and  for  us  to  decide  the  number  of  presses  we  could 
take,  because  he  could  not  tell  the  time  it  would  take  to  make  these 
presses. 

"With  relation  to  the  Dickson  Car  Wheel  Co.  being  equipped  and 
prepared  to  turn  out  our  presses  promptly  at  that  time,  they  persuaded 
me  completely  that  they  were  capable  of  delivering  the  presses  at  the 
time  and  in  the  numbers  finally  agreed  upon,  and  I  was  guided  by 
their  own  ideas  in  making  those  deliveries  and  in  making  that  number 
of  presses.  Mr.  Carr  and  Mr.  John  Dickson  both  made  the  statement 
that  with  the  gigs  and  templets  already  made,  and  their  shop  prepared 
for  it,  that  they  would  have  no  diflSculty  in  getting  the  presses  out 
much  more  rapidly  than  they  had  gotten  out  the  experimental  or  the 
first  press.  We  talked  to  Mr.  John  Dickson,  Mr.  Carr  and  John  Dick- 
son, Sr.,  and  we  told  them  that  the  presses  were  for  the  purpose  of 
being  put  up  in  the  gin  houses,  and  for  the  purpose  of  baling  the  cot- 
ton that  could  come  in  during  that  season  of  1906.  We  told  them 
that  the  cotton  generally  came  in  about  the  middle  of  July,  or  earlier 
in  the  southern  part  of  the  State,  where  we  expected  to  put  some  of 
the  presses.  The  question  as  to  the  date  of  the  delivery  of  the  presses 
before  the  1st  of  July  was  fully  discussed  in  our  conferences  with  those 
gentlemen.  We  did  not  want  to  receive  any  presses  after  the  first  of 
July,  because  we  thought  we  could  not  get  into  any  gin  houses  after 
the  1st  of  July;  at  that  time  we  expected  to  have  all  of  the  presses 
prior  to  that  time;  it  was  not  advanced  to  the  1st  of  July;  we  subse- 
quently, in  making  the  contract  with  these  gentlemen,  extended  it 
thirty  days  to  the  1st  of  August,  when  the  last  presses  were  to  be  de- 
livered, because  we  felt  that  we  could  put  some  of  the  presses  in  the 
northern  part  of  the  State  where  the  cotton  probably  would  not  open 
so  early.  I  made  those  statements  to  both  Mr.  Carr  and  Mr.  Dickson. 
I  knew  those  ginners  would  not  permit  us  to  do  the  installation  work 
in  their  gins  after  the  cotton  season  began,  and  I  explained  to  them 
that,  in  the  southern  portion  of  the  State,  cotton  came  in  about  the 
middle  of  July,  and  they  certainly  agreed  with  me. 

"As  we  had  finally  agreed  on  thirty  machines,  we  had  to  have  a  set 
of  mechanics  for  installing  these  presses,  and  we,  anticipating,  employed 
six  or  seven  mechanics,  believing  these  six  or  seven  mechanics  could  get 
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Bome  experience  at  the  shops  assembling  the  presses^  then  they  could  take 
out  the  first  six  presses  that  came  out  and  install  those,  which  we  esti^ 
mated  would  approximate  ten  days,  and  after  getting  out  the  first,  then 
they  would  take  out  the  next  installment,  and  the  next,  and  so  on.  We 
allowed  a  margin  approximately  five  days  for  safety.  So  the  time  in- 
tervening between  the  delivery  of  the  presses  and  the  opening  of  the 
cotton  season,  or  the  first  installment  of  presses,  was  to  be  devoted 
to  the  installation  of  them.  We  explained  in  minute  detail  to  Mr.  Carr 
and  Mr.  John  Dickson,  Sr.,  and  I  expect  we  did  so  to  Mr.  John  Dickson, 
Jr.,  but  I  don^t  recall  just  now,  as  to  the  revenue  and  income  on  the 
use  of  these  presses  we  expected  to  realize,  and  the  source  and  manner 
in  which  we  expected  to  realize  it.  I  explained  that  the  Beagan  system 
was  a  gin  compress,  its  purpose  was  to  bale  the  cotton  at  the  gin  to  a 
density  satisfactory  to  the  transportation  companies;  we  explained  to 
him  that  this  press  wouy  not  take  greater  power  to  operate  it  than 
the  original  square  box  which  was  in  the  gins,  and  that  the  ginner 
himself  would  furnish  the  power  and  the  labor  for  operating  this  press, 
instead  of  operating  his  square  box  press,  the  power  being  the  same 
practically  and  the  labor  less.  We  explained  to  him  that  the  package 
of  cotton  made  by  the  Beagan  system,  by  reason  of  its  superior  den- 
sity and  the  ease  with  which  it  could  be  handled,  would  be  preferred 
as  a  transportation  package.  I  figured  to  those  gentlemen  that  we 
would  receive  10  cents  per  100  pounds  of  lint  for  all  of  the  cotton  put 
into  the  Beagan  bales,  from  the  railroad  companies  themselves.  Boat 
rebate  was  about  25  cents.  Ten  cents  amounts  to  about  25  cents  a 
round  bale.  The  round  bale  weighs  about  250  pounds,  and  the  differ- 
ence in  the  tare  between  the  square  and  the  round  package,  which 
amounts  to  about  $3.00  a  square  bale,  $1.50  a  round  bale.  There  is 
also  a  difference  of  about  five  cents  a  bale  in  marine  insurance.  Then 
there  is  a  little  rebate  in  the  burlap  of  about  ten  cents  a  bale.  Count- 
ing everything,  there  was  about  $4.50  for  every  500  pounds  of  lint, 
but  we  would  be  compelled  to  give  away  a  large  part  of  that  to  the 
ginners  and  farmers,  to  overcome  the  prejudice  and  induce  them  to 
use  our  press,  and  we  boiled  it  all  down  to  a  profit,  we  believe,  of 
about  a  dollar  a  round  bale ;  we  ^Iso  told  them  that  we  expected  to  get 
about  three  thousand  bales,  and  in  our  talk  with  him,  we  had  amassed 
quite  a  little  fortune. 

*'In  that  contract  (memorandum  contract  of  April  27th)  the  date 
of  delivery  is  from  June  1st  to  August  1st.  Nothing  was  said  with  re- 
lation to  that  being  conditioned  upon  his  ability  to  get  the  material. 
That  day  we  agreed  upon  five  press  installments,  and  the  following 
day,  or  the  day  after,  I  prepared  the  contract  exactly  in  accordance 
with  the  agreement  and  made  those  stipulations.  Mr.  Dickson  certainly 
expressed  no  doubt  about  his  ability  to  deliver  the  presses  exactly  as 
the  contract  was  written,  and  I  had  absolutely  no  doubt  about  it. 

"I  remember  we  agreed  with  Mr.  Carr  and  Mr.  Dickson  that  if  we 
would  take  five  presses  on  the  1st  of  June,  we  should  have  at  n  least 
five,  or  perhaps  one  or  two  extra  men  that  knew  something  about  the 
assembling  of  these  Beagan  systems  and  installing  them,  to  receive 
those  five  and  begin  the  installation,  after  which  they  would  take  the 
next  five  as  they  came  out,  and  by  the  time  the  fourth  installment 
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came,  which  was  on  July  15th,  we  would  have  trained  enough  more 
men  to  have  enough  mechanics  to  take  them  after  they  arrived  at  the 
plant  and  install  them. 

"In  our  preliminary  agreement  we  were  to  have  ten  presses  in  June, 
five  on  the  Ist  of  June,  five  on  the  16  th  of  June,  five  on  the  Ist  of 
July  and  ten  on  the  16th  of  July.  That  was  absolutely  agreed  on  at 
the  time  the  memorandum  contract  was  made;  the  reason  we  didn't 
put  it  in  was  because  it  took  quite  a  little  time  to  arrange  these  pay- 
ments and  dates  of  shipment,  and  we  reserved  that  to  finish  up  the 
next  day,  which  I  did.  I  have  lived  in  Texas  all  my  life,  and  know 
when  the  cotton  season  opens  up.  I  have  made  a  study  of  that  the  last 
two  years  especially.  Cotton  don't  always  come  in  on  the  same  day  in 
the  same  community ;  sometimes  it  is  a  month  earlier  in  the  same  sec- 
tion than  other  times.  At  Cuero  we  have  nearly  always  sold  cotton  before 
the  middle  of  July.  This  year  August  Ist  was  about  the  time  it  came 
in,  although  it  was  an  early  season  in  other  parts  around  there;  but, 
in  a  general  way,  we  know  that  the  cotton  would  come  in  earlier 
around  Kingsville,  Goliad  and  Torktown  than  it  would  at  other  sta- 
tions. We  anticipated  cotton  around  there  about  July  Ist,  around 
Floresville  about  the  middle,  about  San  Antonio  and  San  Marcos  about 
August  1st,  and  around  HUlsboro  we  thought  cotton  would  come  in 
probably  about  August  Ist.  The  manufacturers  understood  perfectly 
that  we  wanted  to  get  in  ahead  of  the  cotton.  Our  first  idea  was  to 
have  the  last  installment  of  presses  delivered  on  July  1st,  but  they  could 
not  make  them  in  time  and  we  extended  it  to  August  1st.  We  had  a 
discussion  between  ourselves,  Messrs.  Carr  and  John  Dickson  and  Mr. 
Lott  and  myself,  as  to  the  number  of  presses  that  they  could  make 
and  deliver  for  us  in  time  for  the  season  then  coming  on — 1906.  We 
were  willing  to  take  as  few  as  ten  and  as  many  as  fifty,  dependent 
on  what  they  thought  was  their  ability  to  deliver  them  at  the  times  as 
agreed  upon.  We  finally  settled  that  the  proper  number  would  be 
thirty,  as  Mr.  Carr  and  Mr.  Dickson  felt  certain  they  could  deliver 
those  thirty  at  those  times  and  get  them  out. 

"Our  men  were  ready  to  receive  the  presses  on  the  1st  of  June.  We 
had  employed  Mr.  Reagan  long  before^Mr.  Ebno  Lawson  had  been  em- 
ployed for  two  months  before.  Mr.  Lawson  was  to  go  around  and 
draw  the  transmission  plans  and  the  installation  plans,  and  measure 
the  gins.  Mr.  Weatherford  was  employed  to  go  to  work  the  laat  of 
May.  Mt.  GriflBn  was  ready  for  work  prior  to  the  1st  of  June.  He 
was  sent  down  to  Dickson's  May  Slst.  We  had  also  employed  Mr. 
Hunt  for  the  first  of  June.  We  figured  that  we  needed  one  skilled 
mechanic  at  each  plant,  and  he  would  employ  helpers,  blacksmithB^ 
carpenters,  tinners,  and  others  as  he  needed. 

"All  the  presses  that  were  delivered  were  delivered  between  the  9th 
of  July  and  the  14th  of  August,  and  inasmuch  as  those  twenty-one 
presses  were  all  delivered  between  those  dates,  the  six  men  we  had  al- 
ready engaged  could  not  receive  the  presses,  those  six  men  were  busy 
with  six  presses,  and  the  other  presses  were  going  out  to  be  received, 
and  it  was  absolutely  necessary  to  employ  men  to  receive  the  presses 
as  they  were  delivered.  That  required  us  to  employ  as  many  as  twenty 
men;  of  course,  that  late  in  the  season  it  was  e^  diSScult  matter  to  get 
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the  men.  Yes,  I  can  give  you  a  tabulated  statement  showing  the  ex- 
penses of  all  these  men^  including  their  salaries  and  their  expenses^ 
which  we  paid.*' 

There  was  other  evidence  from  which  the  jury  might  have  found 
that  the  defendant  had  sustained  damages  as  alleged  by  it  because  of 
the  failure  of  plaintiff  to  deliver  the  presses  on  the  dates  named  in 
the  contract. 

We  do  not  think  the  evidence  before  set  out  presents  any  issue  upon 
the  question  of  whether  time  was  of  the  essence  of  the  contract  in  so 
far  as  that  question  concerns  defendant's  right  under  the  contract 
sued  on  to  recover  such  damage  as  was  reasonably  within  contempla- 
tion of  the  parties  as  the  probable  result  of  the  failure  of  plaintiff  to 
complete  and  make  delivery  of  the  presses  on  the  dates  specified  in 
the  contract. 

The  plaintiffs  having  agreed  to  deliver  the  presses  on  the  dates 
named  in  the  contract  would  certainly  be  liable  for  any  damage  sus- 
tained by  the  defendant  by  reason  of  its  failure  to  make  such  deliv- 
erieSy  which  reasonably  and  naturally  resulted  from  such  failure  or 
which  the  evidence  shows  was  reasonably  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was  made  as  a  probable  result  of 
such  breach,  unless  such  failure  was  excused  by  the  other  provisions 
of  the  contract,  or  was  waived  by  defendant,  or  by  its  acts  defendant 
is  estopped  from  claiming  such  damage. 

The  first  paragraph  of  the  above  quoted  charge  may  not  be  open  to 
the  objection  that  it  submits  to  the  jury  the  issue  of  whether  time 
was  of  the  essence  of  the  contract,  but  when  taken  in  connection  with 
the  succeeding  paragraph  we  think  it  clearly  submits  such  issue.  After 
telling  the  jury  that  defendant  claims  that  "time  was  of  the  essence 
of  the  contract,**  the  charge  then  proceeds  to  instruct  them  that  this 
claim  means  that  plaintiff  was  advised  when  it  made  the  contract  that 
a  failure  on  its  part  to  make  delivery  of  the  presses  on  the  dates  named 
in  the  contract  would  probably  cause  defendant  to  suffer  the  damage 
claimed  by  it,  and  then  instructs  them  that  *Vhether  plaintiff  knew 
when  the  contract  was  made  that  unless  delivery  was  made  at  the  times 
named  defendant  would  likely  suffer  loss,  and  whether  the  plaintiff 
made  the  contract  in  contemplation  of  such  loss  of  profits  by  the  de- 
fendant if  it  (plaintiff)  failed  to  deliver  the  systems  according  to  con- 
tract, is  for  you  to  say  from  all  the  evidence.**  The  definition  given 
by  the  court  of  what  was  meant  by  the  defendant's  claim  "that  time 
was  of  the  essence  of  the  contract'*  was  inaccurate,  but  when  the  jury 
were  told  it  was  for  them  to  determine  from  the  evidence  whether  the 
conditions  existed  which  the  court  instructed  them  were  necessary  to 
make  time  the  essence  of  the  contract,  there  was  a  submission  of  the 
issue  as  to  whether  time  was  of  the  essence  of  the  contract.  As  be- 
fore said,  we  do  not  think  any  issue  of  this  kind  was  raised  by  the  evi- 
dence. The  contract  is  unambiguous,  and  plaintiff  expressly  and 
explicitly  agreed  to  deliver  the  presses  on  the  dates  named  therein, 
and  we  tliink  no  case  can  be  found  in  which  it  is  held  that  in  a  con- 
tract of  this  kind  time  would  not  be  considered  as  of  the  essence  of 
the  contract.  The  letter  of  July  7th  before  set  out  can  not  be  construed 
90  a  waiver  of  defendant's  claim  for  damages  for  failure  of  plaintiff  to 
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deliver  the  presses  on  the  dates  named  in  the  contract  It  contains  no 
snch  waiver  in  termsy  bat  only  waives  the  right  of  defendant^  which 
had  then  accrued^  to  refuse  to  accept  any  of  the  presses  not  then  de- 
liveredy  and  defendant  thereby  agre^  to  accept  snch  of  said  presses  as 
should  be  constructed  in  accordance  with  the  contract  and  completed 
and  delivered  to  it  as  soon  as  possible  after  the  date  of  said  letter. 
We  think  this  is  clear  from  the  language  used  in  the  letter;  but  if  the 
language  should  be  held  ambiguous,  the  undisputed  evidence  as  to  the 
circumstances  under  which  the  letter  was  written  and  the  purpose 
and  intention  of  the  writer,  which  was  known  to  plaintiff,  sustains 
the  conclusion  that  it  was  not  the  intention  of  defendant  in  writing 
said  letter  to  waive  any  claim  for  damages  it  might  have  against 
plaintiff  on  account  of  the  failure  to  deliver  the  presses  on  the  dates 
named  in  the  contract 

While  there  is  other  evidence  in  the  record  raising  the  issue  of 
waiver  and  estoppel  against  defendant,  it  can  not  be  said  that  the  evi- 
dence upon  these  issues  is  so  conclusive  as  to  render  harmless  any  er- 
ror in  the  charge  of  the  court  in  submitting  the  issue  of  plaintiff's 
liability  to  defendant  for  damages. 

Under  the  evidence  before  set  out  plaintiff's  manager  was  advised 
at  the  time  the  contract  was  entered  into  that  defendant  expected  to 
make  a  profit  by  using  the  presses  during  the  cotton  season  of  1906, 
and  such  manager  knew  that  a  failure  to  deliver  the  presses  on  the 
dates  named  in  the  contract  would  probably  cause  defendant  to  suffer 
damage  through  the  loss  of  such  profits,  and  also  by  reason  of  in- 
creased cost  to  it  in  the  hire  of  mechanics  for  installing  said  presses. 
Tliis  evidence  was  undisputed,  and  it  was  therefore  error  for  the  court 
to  submit  to  the  jury,  as  an  issue,  the  question  of  whether  the  damage 
claimed  by  defendant  was  within  the  contemplation  of  the  parties  at 
the  time  the  contract  was  made  as  a  probable  result  of  its  breach  by 
plaintiff  in  failing  to  make  delivery  of  the  presses  on  the  specified  dates. 

We  think  both  of  appellant's  objections  to  the  charge  before  stated 
are  valid,  and  it  can  not  be  said,  under  the  facts  of  this  case,  that  the 
error  in  submitting  to  the  jury  issues  not  raised  by  the  evidence  was 
not  prejudicial  to  appellant. 

The  memorandum  contract  of  April  29th  provides  for  the  delivery 
of  all  of  the  presses  before  the  1st  day  of  August,  1906.  The  final 
contract  contams  a  similar  requirement,  and  expressly  names  the  con- 
ditions under  which  failure  to  deliver  by  the  time  stipulated  in  the 
contract  shall  excuse  the  plaintiff.  Under  the  terms  of  this  contract 
we  think  it  clear  that  unless  the  conditions  existed  which  excused  the 
plaintiff  from  making  the  deliveries  on  the  dates  specified  in  the  con- 
tract, or  unless  a  compliance  with  the  contract  as  to  the  dates  of  de- 
livery had  been  waived,  the  defendant  would  not  have  been  required 
to  accept  and  pay  for  presses  delivered  after  the  time  named  in  the 
contract.  (Cook  v.  Garrison,  96  Texas,  228.)  In  such  case  the  de- 
fendant could  waive  the  right  to  refuse  to  accept  the  presses  and  re- 
ceive same,  holding  the  plaintiff  responsible  for  any  recoverable  dam- 
age which  the  defendant  may  have  sustained  by  plaintiff's  breach  of 
its  contract  as  to  the  time  of  delivery  of  the  presses.     The  waiver  of 
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the  right  to  refuse  to  accept  the  presses  would  not  defeat  the  right 
to  recover  damages  for  the  delay  in  delivery. 

There  was  no  error  in  the  refusal  of  the  trial  court  to  give  the  spe- 
cial charge  requested  by  the  defendant  before  set  out,  because  said 
charge  limited  plaintifE^s  defense  to  defendant's  claim  for  damages  to 
proof  of  the  alleged  agreement  to  substitute  steel  tubing  for  XX  pipe, 
and  of  the  inability  of  plaintiff  to  procure  said  tubing  in  time  to  com- 
ply with  its  contract,  thus  ignoring  the  other  defenses  pleaded  by 
plaintiff,  as  to  which,  as  before  stated,  the  evidence  was  sufficient  to 
raise  an  issue. 

Appellee  very  earnestly  insists  that  the  loss  of  profits  for  which  de- 
fendant sued  was  too  uncertain  and  speculative  to  constitute  a  basis 
for  recoverable  damage,  and  therefore  any  error  in  the  charge  in  sub- 
mitting to  the  jury  defendant's  claim  for  such  damages  can  not  be 
complained  of  by  defendant.  While  the  testimony  offered  by  defend- 
ant upon  this  claim  for  damages  may  have  been  subject  to  the  objec- 
tion that  the  statement  of  the  witness  of  the  number  of  additional 
bales  of  cotton  that  defendant  would  have  pressed  had  the  presses 
been  delivered  on  the  dates  named  in  the  contract,  was  purely  con- 
jectural, no  facts  being  stated  from  which  the  estimate  of  the  witness 
could  be  made  with  reasonable  certainty,  there  was  other  evidence 
bearing  upon  this  issue  which  was  not' subject  to  this  objection.  We 
do  not  think  it  can  be  held  that  profits  of  tliis  kind,  when  the  probable 
amount  of  such  profits  can  be  shown  with  reasonable  certainty  and 
their  loss  was  in  contemplation  of  the  parties  lat  the  time  the  contract 
was  made,  can  not  be  recovered  as  damages.  The  right  to  recover 
damages  of  this  kind  is  sustained  by  the  following  authorities:  13 
Cyc,  37;  Dilley  v.  Eatcliff,  29  Texas  Civ.  App.,  545;  Aultman  &  Tay- 
loV  Co.  v.  Cappleman,  36  Texas  Civ.  App.,  523;  Western  Union  Tel. 
Co.  V.  Auslet,  53  Texas  Civ.  App.,  264. 

The  eleventh  assignment  of  error  complains  of  the  rulings  of  the 
trial  court  in  sustaining  objections  of  plaintiff  to  the  testimony  of 
the  witness  Taft  offered  by  the  defendant.  The  matter  complained  of 
imder  this  assignment  is  shown  in  the  following  bill  of  exception: 

"Be  it  remembered  that  on  the  trial  of  the  above-numbered  and  en- 
titled 'Cause,  J.  Taft  was  called  as  a  witness  for  the  defendant,  and 
testified  that  he  was  in  the  employ  of  the  Dickson  Car  Wheel  Com- 
pany in  the  year  1906,  during  the  time  the  machines  were  being  con- 
structed for  the  defendant.  Witness  stated  that  he  knew  there  were 
some  undelivered  machines  now  at  the  plaintiff's  shops,  and  that  at 
the  request  of  Mr.  Carr,  plaintiff's  superintendent,  he  made  certain 
measurements  of  several  parts  of  said  machine,  after  having  first  made 
a  full  set  of  drawings  for  the  auxiliary,  and  that  he  made  a  written 
report  of  the  result  of  his  measurements  to  said  superintendent,  B.  M. 
Carr,  about  April,  1907,  which  report  was  offered  and  received  in  evi- 
dence, and  appears  in  the  statement  of  facts.  The  witness  then  stated 
that  he  had  had  fifteen  years'  experience  in  the  manufacturing  of  ma- 
chinery and  as  a  mechanical  engineer,  and  as  a  draughtsman  and 
pattern-maker.  Whereupon,  he  was  asked  the  following  question  by 
the  defendant's  counsel:  ^Now  then,  you  made  an  examination  of 
several  parts  of  the  machine,  concerning  which  this  is  a  report.   Don't 
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answer  this  question  nntil  these  gentlemen  have  a  chance  to  object. 
I  will  ask  yon  to  state  whether  or  not,  in  your  opinion,  as  a  mechan- 
ical engineer,  those  machines,  as  constructed,  were  constructed  in  a 
workmanlike  manner,  and  whether  or  not  the  gears  would  mesh  prop- 
erly, and  whether  or  not  the  machines  would  run  smoothly,  and 
whether  or  not  the  gears  were  all  true  and  tight,  in  your  opinion.' 
To  which  question  the  plaintiff's  counsel  objected,  because  the  witness 
had  not  shown  tltat  he  ever  saw  the  sample  press  of  July  7th,  which 
objection  was  by  the  court  sustained,  and  said  witness  was  not  per- 
mitted to  answer  same,  although  defendant  expected  to  prove,  and 
would  have  proved  by  said  witness,  that  said  machines  were  not  con- 
structed in  a  workmanlike  manner,  and  that  the  gears  on  the  same 
would  not  mesh  properly,  and  that  said  machines  would  not  and  could 
not  run  smoothly,  and  that  said  gears  were  not  true  and  tight. 

^^Before  said  witness  was  called  to  the  stand  plaintiff's  witness  had 
already  testified  that  the  twenty-nine  machines,  including  the  undeliv- 
ered machines  above  referred  to  by  this  wibiess,  were  all  like  the 
sample  press  of  July  7th  in  every  respect 

^To  which  ruling  of  the  court  the  defendant  then  and  there  ex- 
cepted, and  here  now  tenders  this  its  bill  of  exception,  and  prays  that 
the  same  may  be  allowed  to  become  a  part  of  the  record  in  this  cause.'' 

We  think  the  trial  court  correctly  held  that  the  letter  of  July  7th 
before  set  out  substituted  a  different  warranty  for  that  contained  in 
the  contract  of  May  29th.  The  only  warranty  contained  in  the  con- 
tract was  that  the  test  made  at  the  shops  of  the  plaintiff  before  the 
machines  were  sent  out  should  demonstrate  '^that  the  material  and 
workmanship  is  according  to  this  contract,  and  that  all  the  fittings 
assemble  properly,  all  pinions,  gears  and  meshes  work  properly,  and 
that  the  entire  machine  will  run  smoothly,  and  that  all  of  the  fittings, 
bearings  and  packing  are  true  and  tight."  By  the  letter  of  July  7th 
defendant  waived  this  test  in  consideration  of  the  agreement  by  plain- 
tiff to  become  '^responsible  for  all  breaks,  defective  castings  and  de- 
fective workmanship,  and  damage  caused  by  said  breaks  to  the  system 
on  the  first  day's  run  at  the  several  gin  houses." 

It  was  further  agreed  in  said  letter  that  the  "system"  then  delivered 
was  completed  in  accordance  with  the  contract  and  that  the  remaining 
systems  should  be  finished  in  ''exact  accordance"  with  said  system.  By 
the  terms  of  this  letter  the  only  warranty  in  regard  to  the  undelivered 
systems  was  that  they  should  be  finished  in  exact  accordance  with 
the  system  then  delivered,  and  that  plaintiff  would  be  responsible  for 
all  breaks  and  damages  caused  by  defective  material  or  workmanship 
which  occurred  during  the  first  day's  run  at  the  several  gin  houses, 
and  it  not  being  shown  that  the  witness  Carr  had  seen  the  machine 
delivered  on  July  7th,  he  could  not  know  whether  or  not  the  nine  un- 
delivered presses  were  finished  in  "exact  accordance"  with  that  sys- 
tem, and  his  expert  opinion  as  to  character  of  the  material  and  work- 
manship in  said  systems  was  immaterial  and  inadmissible.  If  the 
presses  were  constructed  just  as  the  one  delivered  on  July  7th,  defend- 
ant could  not  refuse  to  accept  them  because  of  defective  workmanship 
or  material,  and  its  measure  of  damage  for  defects  of  this  kind  would 
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be  limited  to  such  as  occurred  during  the  first  day*8  run  at  the  several 
gins  in  which  they  were  installed. 

While  the  contract  provides  that  the  defendant  should  pay  the  final 
amount  due  thereon  on  or  before  September  1,  1906,  tliis  requirement 
must  be  held  to  have  been  made  with  reference  to  the  other  provisions 
of  the  contract  which  required  delivery  of  all  of  the  presses  by  August 
I9  1906.  It  was  not  contemplated  that  the  presses  should  be  paid  for 
before  delivery,  and  therefore  if  plaintifE  was  entitled  to  recover  the 
contract  price  of  the  nine  undelivered  presses,  it  would  only  be  en- 
titled to  recover  interest  on  said  amount  from  the  time  said  presses 
were  ready  for  delivery,  and  unless  the  evidence  showed  that  the  nine 
presses  were  ready  for  delivery  before  September  1,  1906,  interest 
should  not  have  been  allowed  from  that  date. 

There  was  no  error  in  refusing  to  admit  the  testimony  of  the  wit- 
ness, J.  L.  Norris,  to  the  effect  that  if  there  had  been  no  delay  in  in- 
stalling defendant's  press  in  his  gin  he  would  "possibly^*  have  ginned 
"a  thousand  or  two'*  more  bales.  This  testimony  was  too  indefinite  and 
uncertain  to  form  any  ba&is  for  a  reasonable  estimate  pf  the  number  of 
bales  that  was  lost  by  the  delay,  and  was  therefore  properly  excluded. 
'  On  the  other  hand,  we  think  his  statement  that  the  loss  in  bales  was 
not  less  than  one  thousand  was  not  subject  to  this  objection. 

The  evidence  shows  that  defendant  had  delivered  to  plaintiff  for 
use  in  the  construction  of  these  presses  certain  patterns  which  belong 
to  defendant  and  which  plaintiff  still  held  in  its  possession.  The  court 
instructed  the  jury  that  if  they  found  that  the  amount  due  plaintiff 
under  the  contract  exceeded  the  amount  of  damages  to  which  defend- 
ant was  entitled,  that  they  should  make  no  finding  as  to  the  patterns; 
but  if  they  found  that  the  defendaht  had  sustained  damage  in  excess 
of  the  amount  due  plaintiff,  that  they  should  add  to  such  damage  the 
reasonable  value  of  the  patterns  delivered  by  defendant  to  plaintiff. 
It  is  difficult  to  understand  upon  what  theory  this  charge  was  based. 
Appellee's  contention  is  that  the  charge  is  correct,  because  plaintiff, 
having  expended  labor  on  the  paittems,  was  entitled  to  hold  them  if 
,  defendant  was  indebted  to  it  until  the  amount  of  such  indebtedness 

was  paid.  If  the  pleadings  support  this  claim  and  appellee's  conten- 
tion is  sound  the  judgment  should  have  protected  defendant  eitlier  by 
decreeing  it  the  patterns  or  their  value,  or  allowing  same  to  be  offset 
^  against  the  amount  of  plaintiff's  judgment,  and  in  order  to  have  done 
this  the  jury  should  have  been  instructed  to  find  the  value  of  said  pat- 
terns, regardless  of  whether  the  judgment  in  favor  of  plaintiff  exceeded 
the  amount  of  damages  found  for  the  defendant. 

We  have  not  thought  it  necessary  to  discuss  all  of  the  many  assign- 
ments of  error.  What  we  have  said  is  sufficient  to  indicate  our  con- 
clusion upon  the  main  questions  presented  by  the  record.  If  any  er- 
ror is  shown  in  the  record  which  we  have  not  pointed  out  in  this 
opinion,  it  is  not  such  as  we  regard  material  or  as  likely  to  occur 
upon  another  trial. 

For  the  reasons  indicated,  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Chicago,  Rock  Island  &  Gulf  Bailway  Company  v.  Mes.  E.  S. 

Clay  et  al. 

Decided  May  1,  1909. 

1.— Eailroada — ^Injury  at  Public  Road  CroBiing^— Charge. 

In  a  suit  against  a  railroad  company  for  damages  for  the  death  of  plaintiff's 
husband  and  father  by  being  struck  and  run  over  by  one  of  defendant's  trains 
at  a  public  crossing,  charge  considered,  and  held  not  subject  to  the  objections 
that  it  failed  to  give  the  jury  proper  instructions  as  to  the  duty  of  the  railroad 
company  in  reference  to  the  presence  of  persons  at  such  crossings,  and  in 
reference  to  the  character  of  headlight  to  be  used  on  defendant's  engines; 
nor  was  said  charge  calculated  to  lead  the  jury  to  believe  that  it  was  the 
duty  of  the  defendant  absolutely  to  keep  a  lookout  at  all  times,  and  to  have  on 
its  engines  a  headlight  that  would  enable  the  employees  to  see  persons  who  might 
be  using  the  crossing. 

S. — Same— <?harg6 — ^Proximate  Cante— irndlspnted  Fact — Cases  Distinguished. 

Charge  considered,  and  held  not  subject  to  the  objection  that  it  submitted 
as  doubtful  the  undisputed  fact  that  the  contributory  negligence  of  the  deceased, 
if  found  to  exist,  was  the  proximate  cause  of  his  death.  Texas  k  Pac.  Ry.  Co. 
V.  McCoy,  90  Texas,  264;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland,  90  Texas,  365; 
and  Birge-Forbes  Co.  v.  St.  Louis  &  8.  F.  Ry.  Co.,  53  Texas  Civ.  App.,  55,  dis- 
tinguished. 

8. — Contributory  Negligence — ^Bnrden  of  Proof. 

When  the  evidence  tending  to  show  contributory  negligence  springs  out  of 
and  forms  part  of  the  case  relied  on  by  plaintiff,  the  burden  is  on  the  plaintiff 
not  only  to  show  negligence  on  the  part  of  defendant  but  also  to  show  that  he 
was  not  f^ilty  of  contributory  negligence.  But,  evidence  considered,  and  held 
not  to  bring  this  case  within  said  nue. 

4. — Same. 

The  mere  fact  that  deceased  was  upon  a  railroad  track  when  struck  and 
killed  bv  a  passing  train,  is  not  sufficient  in  and  of  itself  to  raise  the  issue 
of  contributory  ne^igence  on  his  part. 

5. — Same — Charge — ^"Look  and  Liiten." 

Upon  the  issue  of  contributory  negligence  the  court  charged  the  jury  that 
if  the  deceased  '^before  driving  upon  said  crossing  failed  to  look  and  listen  for 
the  approach  of  trains  or  engines  upon  said  track,  and  if  you  believe  said  failure 
to  so  look  and  listen  was  negligence,  etc."  to  find  for  defendant.  Evidence 
reviewed  and  held  to  contain  nothing  to  indicate  that  the  deceased  looked  and 
failed  to  listen,  or  listened  and  failed  to  look,  and  therefore  the  use  of  the  con- 
junctive instead  of  the  disjunctive  in  the  expression  "look  and  listen"  was  not 
reversible  error. 

Appeal  from  the  District  Court  of  Wise  County.    Tried  below  before 
Hon.  J.  W.  Patterson. 

N.  n.  Lassiter,  Robert  Harrison  and  T.  J.  McMurray,  for  appellant. 

Ford  &  Patterson  and  N.  R.  Bowlin  and  A.  J,  Clendenen,  for  ap- 
pellees. 


COJfNER,  Chief  Justice. — Mrs.  E.  S.  Clay,  for  herself  and 
next  friend  for  her  six  minor  children,  instituted  this  suit  for  dam- 
ages because  of  the  death  of  George  W.  Clay,  the  husband  and  father, 
who  was  run  over  and  killed  by  one  of  appellant's  locomotive  engines 
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upon  a  public  road  crossing  in  Wise  County  on  the  29th  day  of  Oc- 
tober, 1907.  The  trial  resulted  in  a  verdict  and  judgment,  from  which 
this  appeal  has  been  prosecuted,  in  favor  of  Mrs.  Clay  for  two  thousand 
dollars,  and  in  the  further  sum  of  one  thousand  dollars  each  for  the 
eix  children  mentioned. 

The  grounds  of  negligence  on  appellant's  part  alleged  and  sub- 
mitted to  the  jury  were,  first,  a  failure  to  blow  the  whistle  and  to  ring 
the  bell  at  a  distance  of  at  least  eighty  rods  from  said  public  crossing, 
and  to  keep  the  bell  ringing  until  the  crossing  was  reached;  second,  a 
failure  on  the  part  of  appellant^s  employes  operating  the  engine  to 
keep  a  lookout  for  the  discovery  of  persons  who  might  be  upon  the 
crossing;  and  third,  a  failure  to  have  upon  said  engine  a  sufficient 
headlight  to  see  persons  that  might  be  using  the  crossing  or  to  enable 
persons  using  the  crossing  to  see  the  engine.  Appellant  denied  the 
negligence  charged,  and  specially  pleaded  contributory  negligence  on 
the  part  of  George  W.  Clay  in  attempting  to  cross  appellant's  track 
**without  looking  or  listening.'* 

The  charge  of  the  court  is  assailed  in  a  number  of  particulars.  In 
the  eighth  paragraph  the  court  instructed  the  jury  that  if  they  found 
that  tlie  employes  in  charge  of  the  engine  "negligently  failed  to  keep 
a  lookout  for  the  discovery  of  persons  that  might  be  upon  said  public 
crossing,"  or  if  said  employes  "negligently  failed  to  have  upon  said 
engine  a  sufficient  headlight  to  enable  them  to  see  persons  that  might 
be  using  said  public  crossing,  or  to  enable  persons  using  said  crossing 
to  see  said  engine/'  and  if  by  reason  of  such  negligence  George  W. 
Clay  was  killed,  as  charged,  and  that  the  plaintiffs  were  thereby  dam- 
aged, they  would  be  entitled,  to  recover,  unless  they  believed  that 
George  W.  Clay  was  himself  guilty  of  contributory  negligence  that 
caused  or  proximately  contributed  to  his  death.  It  is  insisted  that 
this  charge  is  erroneous  in  that  it  fails  to  give  to  the  jury  proper  in- 
structions as  to  the  duty  of  the  defendant  in  reference  to  the  presence 
of  persons  at  crossings,  and  in  reference  to  the  character  of  headlight 
to  be  used  on  its  engines;  also  because  the  charge  is  calculated  to  lead 
the  jury  to  believe  that  it  is  the  duty  of  the  defendant  absolutely  to 
keep  a  lookout  at  all  times,  and  to  have  on  its  engine  a  headlight  that 
would  enable  the  employes  to  see  persons  who  might  be  using  the 
crossing;  and  further,  because  the  charge  was  on  the  weight  of  the 
evidence  in  that  there  was  no  evidence  to  justify  the  submisaion  of  the 
issue  of  defendant's  failure  to  have  on  the  engine  a  sufiicient  headlight. 
We  do  not  think  the  charge  erroneous  for  any  of  the  reasons  assigned. 
In  the  fifth  paragraph  of  the  court's  charge  the  duty  of  persons  about 
to  cross  a  railroad  to  use  ordinary  care  to  discover  the  approach  of 
trains  was  very  plainly  stated.  In  the  sixth  paragraph  the  court  also 
imposed  upon  appellant's  agents  the  duty  of  using  ordinary  care  to 
prevent  striking  and  injuring  persons  that  might  be  upon  the  crossing, 
and  if  it  was  in  any  event  incumbent  upon  the  court  to  give  instruc- 
tions in  reference  to  appellant's  duty  as  to  the  character  of  headlight, 
the  error  is  one  of  omission  merely  which  called  for  correction  by 
request  on  appellant's  part  for  an  appropriate  special  instruction.  In 
no  sense  can  it  be  justly  said  that  the  eighth  paragraph  absolutely  im- 
posed the  duty  of  at  all  times  keeping  a  lookout  or  to  have  a  suf9cient 
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headlight;  the  charge  merely  left  it  for  the  jury  to  say  whether  in 
these  particulars  there  was  negligence  aa  alleged,  and  it  can  not  be 
doubted  that  negligence  might  be  constituted  as  a  matter  of  fact  in 
either  or  both  respects. 

That  the  issue  of  an  insufficient  headlight  was  raised  and  its  sub- 
mission required  by  the  evidence  can  scarcely  be  doubted.  The  evi- 
dence is  to  the  effect  that  the  accident  happened  soon  after  dark  on  a 
"dark,  drizzly  night.''  D.  C.  Huckaby  testified  to  the  effect  that  when 
he  first  saw  the  engine  soon  after  the  occurrence  it  was  one  hundred 
and  fifty  yards  south  of  the  crossing;  that  he  did  not  then  see  any 
light  on  the  engine — ^^'there  was  none  there  that  I  saw.''  G.  W. 
Brownlee  testified  that  he  wae  near  the  railroad  track  about  three  hun- 
dred yards  from  the  place  of  the  accident,  and  saw  the  bulk  of  an  en- 
gine "with  a  light  which  appeared  to  be  as  big  as  a  coal  of  fire  tip 
about  where  the  headlight  ought  to  be  on  an  "engine."  The  engineer 
testified  that  one  or  two  or  three  seconds  before  he  reached  the  crossing 
he  looked  out  ahead  and  saw  nothing.  It  is  true  that  appellant's  wit- 
nesses testified  to  the*  effect  that  there  was  an  oil  headlight  upon  the 
engine  that  gave  as  much  light  as  ordinary  headlights  of  the  kind,  but 
the  issue  made  by  the  conflicting  tendency  of  the  testimony  was  for 
the  jury. 

In  the  ninth  paragraph  of  the  court's  charge  the  juiy  were  in- 
structed that  if  "said  Geo.  W.  Clay,  before  driving  upon  said  cross- 
ing, failed  to  look  and  listen  for  the  approach  of  trains  or  engines 
upon  said  track,  and  if  you  believe  said  failure  to  so  look  and  listen 
was  negligence  on  the  part  of  the  said  Geo.  W.  Clay,  as  that  term  is 
defined  herein,  and  if  you  believe  said  negligence  on  the  part  of  said 
Geo.  W.  Clay  caused  or  contributed  proximately  to  his  death,  then 
plaintiffs  can  not  recover,  and  if  you  so  believe  you  will  find  for  the 
defendant."  This  charge  is  objected  to  on  the  ground  that  the  issue 
of  proximate  cause  was  not  raised  by  the  evidence,  and  hence  erroneous 
as  submitting  as  doubtful  a  fact  undisputed  by  the  evidence,  and  the 
cases  of  Texas  &  P.  By.  Co.  v.  McCoy,  90  Texas,  264 ;  Gulf,  C.  &  8.  P. 
Ry.  Co.  V.  Rowland,  90  Texas,  365,  and  Birge-Forbes  Co.  v.  Railway 
Co.,  115  S.  W.,  336,  are  all  cited  in  support  of  the  contention.  In  the 
last  case  cited  the  court  merely  held  that  the  evidence  was  conclusive 
on  the  issue  of  proximate  cause,  and  that  therefore  the  court  did  not 
commit  error  in  omitting  its  submission;  and  in  the  McCoy  and  Row- 
land cases  the  charge  was  so  framed  as  to  authorize  a  finding  against 
the  railway  company  in  event  the  jury  failed  to  find  contributory 
negligence  a  proximate  cause  of  the  injury.  The  charge  before  tts, 
however,  is  distinguishable  from  those  in  the  cases  mentioned,  as  we 
had  occasion  to  point  out  in  the  case  of  the  Texas  Cent.  R.  R.  Co.  v. 
Johnson,  51  Texas  Civ.  App.,  126,  in  that  the  charge  here  objected  to  in 
no  event  authorized  a  finding  against  appellant.  In  addition  to  which 
the  issue  was  distinctly  invited  by  appellant's  special  charge  number 
two,  which  was  refused. 

The  charge  of  the  court  is  further  objected  to  in  that  the  burden  of 
proof  to  establish  the  contributory  negligence  of  George  W.  Clay  was, 
in  the  twelfth  paragraph,  imposed  upon  appellant,  but  we  find  nothing 
in  the  facts  of  this  case,  as  in  the  cases  of  St.  Louis  S.  W.  Ry.  Co,  v. 
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Martin,  26  Texas  Civ.  App.,  231,  and  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Hill,  96  Texas,  629,  cited  in  behalf  of  appellant,  constituting  the 
charge  erroneous.  Where  the  evidence  tending  to  show  contributory 
negligence  springs  out  of  and  forms  part  of  the  case  relied  upon  by 
the  plaintiff,  the  authorities  hold  that  the  burden  is  on  the  plaintiff 
not  only  to  show  negligence  on  the  part  of  defendant,  but  also  to 
show  that  he  was  not  guilty  of  contributory  negligence.  In  this  case, 
however,  the  accident  which  resulted  in  the  death  of  George  W.  Clay 
was  shown  to  have  occurred  after  dark,  following  a  dark,  drizzly 
evening;  no  one  saw  him  approach  the  crossing,  and  he  was  not  seen 
until  the  team  had  passed  entirely  across  the  track.  There  was  noth- 
ing in  plaintiff's  evidence  which  tended  to  show  contributory  negli- 
gence on  the  part  of  George  W.  Clay,  unless  negligence  is  to  be  at- 
tributed to  him  from  the  fact  that  he  was  upon  the  track  and  injured, 
and  this  doctrine  has  been  distinctly  repudiated.  Under  such  cir- 
cumstances the  burden  of  proof  was  properly  cast  upon  appellant. 
See  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88  Texas,  152;  Lee  v.  In- 
temational  &  G.  N*.  By.  Co.,  89  Texas,  683;  City  of  San  Antonio  v. 
Potter,  31  Texas  Civ.  App.,  263;  Bailway  Co.  v.  Howard,  75  S.  W., 
803. 

The  remaining  objections  are  to  the  court's  action  in  refusing  ap- 
pellant's special  charges  numbers  one  and  two,  presenting  in  some- 
what different  forms  the  issue  of  contributory  negligence  on  the  part 
of  George  W.  Clay,  and  in  overruling  appellant's  motion  for  new  trial, 
on  the  grotmd  that  the  evidence  showed  that  the  deceased  Clay  was 
guilty  of  negligence  which  proximately  contributed  to  cause  his  death. 
Appellant's  special  charge  number  two  is  argumentative  in  form,  and 
the  proposition  following  the  assignment  relating  thereto  is  not  sup- 
ported by  the  statement  of  any  fact  which  would  show  its  rejection 
erroneous.  Special  charge  number  one,  we  think,  might  well  have  been 
given,  and  in  some  respects  is  perhaps  more  satisfactory  than  the 
charge  given  by  the  court ;  but  on  the  whole,  after  careful  deliberation, 
we  have  concluded  that  its  rejection  does  not  constitute  error  for  which 
the  judgment  should  be  reversed.  As  before  stated,  in  the  fifth  para- 
graph of  the  court's  charge  the  jury  were  distinctly  instructed  that  it 
was  the  duty  of  persons  about  to  cross  a  railroad  track  to  use  ordi- 
nary care  to  discover  the  approach  of  trains,  and  that  a  failure  to  use 
such  care  would  bar  a  recovery  if  injury  followed.  Ordinary  care  and 
negligence  were  both  defined,  and  in  the  ninth  clause  of  the  charge, 
as  in  part  heretofore  quoted,  the  jury  were  specifically  instructed  that 
if  "Geo.  W.  Clay,^before  driving  upon  said  crossing,  failed  to  look  and 
listen  for  the  approach  of  trains  or  engines  upon  said  track,  and  if 
you  believe  said  failure  to  so  look  and  listen  was  negligence  on  the 
part  of  the  said  Geo.  W.  Clay,  as  that  term  is  defined  herein,"  etc., 
they  should  find  for  appellant.  If  there  is  anything  in  the  evidence 
which  required  the  court  to  submit  the  issue  in  a  disjunctive  form, 
viz.,  'look  or  listen,"  as  embodied  in  the  special  charge,  instead  of  its 
conjunctive  form,  '^ook  and  listen,"  as  given  in  the  main  charge,  it 
is  not  pointed  out,  and  indeed,  appellant  has  not  specifically  urged 
any  such  contention.  The  only  statement,  beside  the  special  charge 
Vol.  LV  Civil— 84. 
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lequested,  following  the  proposition  under  the  assignment  of  error 
(the  fourth)  raising  the  question  under  consideration  is  that:  **The 
evidence  is  undisputed  that  if  the  deceased  had  looked  up  the  rail- 
road as  he  approached  the  crossing  he  could^  from  any  point  within 
more  than  one  hundred  feet  of  the  crossing,  have  discovered  the  ap- 
proach of  the  engine  from  the  north  for  a  distance  of  several  hundred 
feet/'  In  this  statement,  after  an  examination  of  the  evidence,  we 
must  entirely  disagree  with  appellant.  It  is  true  that  appellant  intro- 
duced a  number  of  witnesses  who,  after  the  accident,  went  upon  the 
ground  and  took  photographs  of  the  situation,  from  which  it  would  ap- 
pear that  in  daylight,  as  when  the  photographs  were  taken  and  the 
'witnesses  made  their  observations,  an  engine  might  have  been  so  seen 
by  one  traveling  the  way  the  deceased  was  shown  to  have  been  travel- 
ing; but  no  witness  testified,  as  we  read  the  record,  on  the  subject  of 
how  far  the  approach  of  an  engine  might  have  been  seen  on  the  night 
of  the  accident.  The  evidence  shows  that  the  railway  track  extended 
from  the  north  to  the  south,  through  a  cut  which  in  daylight  par- 
tially or  wholly  obscured  an  engine  eight  hundred  and  fifty  or  a 
thousand  feet  north  of  the  crossing,  the  public  road  extending  over 
the  railway  in  an  easterly  and  westerly  direction.  There  was  evidence 
further  tending  to  show  that  at  the  time  in  question  the  engine  that 
killed  George  W.  Clay  approached  at  considerable  speed,  with  little 
noise,  without  distinct,  if  any,  headlight,  and  without  blowing  the 
whistle  or  sounding  the  bell,  and  the  evidence,  if  any,  tending  to 
show  that  George  W.  Clay  failed  either  to  look  or  to  listen  applies  to 
either  supposition  with  equal  force.  In  other  words,  there  is  nothing 
in  the  evidence  to  indicate  that  he  did  one  and  failed  to  do  the  other. 
If  a  presumption  is  to  be  indulged,  we  must  assume,  George  W.  Clay 
being  dead,  that  he  exercised  ordinary  care  and  both  looked  and  lis- 
tened, which  can  hardly  be  said  to  be  improbable  in  the  light  of  facts 
above  stated,  and  with  the  further  fact  that  the  engineer  failed  to  see 
the  deceased  a  few  seconds  before  he  was  struck,  although  looking  out 
on  the  side  from  which  the  deceased  approached;  so  that  on  the  whole 
it  can  not  be  said  that  the  court's  submission  of  the  issue  of  con- 
tributory negligence  was  insufiBcient  or  prejudicial. 

What  we  have  already  said  we  think  also  suflBciently  disposes  of 
the  contention  that  the  evidence  conclusively  establishes  contributoiy 
negligence  on  the  part  of  George  W.  Clay,  and  that  hence  the  motion 
for  new  trial  should  have  been  granted. 

We  conclude  that  all  assignments  of  error  should  be  overruled  and 
the  judgment  affirmed. 

Affirmed. 
Writ  of  error  refused. 


J.  W.  Rogers  v.  G.  W.  McMilion. 

Decided  May  1,  1909. 
1.— Appeal  from  Jnstiee  Court — Jurisdiction — ^Eyidenoe. 

In  an  appeal  from  a  Justice  to  a  County  Court  the  transcript  showed  that 
the  suit  was  "upon  debt  for  $198,"  and  the  citation  issued  out  of  the  Justice 
Court  commanded  the  defendant  to  answer  the  suit  of  plaintiflf  "for  the  sum  of 


1909.]  Sogers  v.  McMilioiI.  531 

$198  due  upon  account."  Held,  it  thus  affirmatively  appearing  that  the  County 
Court  had  lurisdiction,  such  jurisdiction  could  not  be  defeated  or  affected  by  an 
agreement  found  in  the  record  and  signed  by  both  parties  that  the  suit  was  upon 
a  certain  account,  the  aggregate  of  the  items  of  which  exceeded  $200,  there  being 
nothing  in  the  transcript  to  show  that  such  account  was  ever  filed  in  the  Justice 
or  County  Court. 

8. — ^Appeal — ^Fundamental  Error. 

Where  a  trial  court  erroneously  dismisses  a  cause  for  the  want  of  jurisdic-* 
tion,  it  is  such  fundamental  error  as  will  require  a  Court  of  Civil  Appeals  to 
take  cognizance  thereof  and  reverse  the  judgment  although  appellant  filed  no 
brief. 

Appeal  from  the  County  Court  of  Deaf  Smith  County.  *  Tried  be- 
low before  Hon.  W.  H.  Bussell. 

S.  J.  Dodson,  for  appellant. 

Barciis  &  North  and  Knight  &  Slaton,  for  appellee. 


SPEER,-  Associate  Justice. — J.  W.  Bogers  instituted  this  suit  in 
the  Justice's  Court  of  precinct  number  one,  Deaf  Smith  County, 
against  G.  W.  McMilion,  and  there  recovered  a  judgment  in  the  sum  . 
of  twenty-eight  dollars  and  sixty-two  cents,  from  which  an  appeal  was 
taken  to  the  County  Court,  where,  upon  the  verdict  of  the  jury,  a  judg- 
ment was  rendered  in  plaintiff's  favor  for  the  sum  of  seventy-eight 
dollars  and  eighty  cents.  Upon  a  motion  of  defendant  to  set  aside 
this  judgment  the  County  Court  made  an  order  dismissing  the  cause 
for  the  reason  "that  the  Justice's  Court  from  which  said  cause  was  ap- 
pealed did  not  have  jurisdiction  of  the  amount  in  controversy.'*  From 
this  latter  judgment  the  plaintiff  has  appealed. 

Neither  party  has  filed  a  brief  in  this  court,  but  there  is  in  the  rec- 
ord an  agreement,  signed  by  counsel  for  both  parties,  that  the  only 
question  presented  is  one  of  jurisdiction,  and  a  copy  of  the  account 
sued  on  is  fully  set  out  in  such  agreement.  By  an  inspection  of  this 
account  it  appears  that  the  aggregate  of  the  items  sued  for,  less  the 
admitted  credit  of  eighty-five  dollars,  exceeds  two  hundred  dollars, 
the  maximum  jurisdiction  of  a  justice  of  the  peace  under  our  Con- 
stitution ;  but  the  difiiculty  with  this  agreement  is  that  it  finds  no  sup- 
port in  the  record.  There  is  absolutely  nothing  in  the  transcript  to 
show  that  such  an  account  was  ever  filed  in  the  Justice's  Court  or  in 
the  County  Court,  and  the  transcript  can  not  be  thus  contradicted 
or  even  augmented  by  the  agreement  of  the  parties.  The  transcript 
from  the  Justice's  Court  to  the  County  Court  shows  that  the  suit  was 
''upon  debt  for  one  hundred  and  ninety-eight  dollars,"  and  the  citer 
tion  issued  out  of  the  Justice's  Court  commanded  the  defendant  to 
answer  the  suit  of  plaintiff,  reciting  that  the  plaintiff's  demand  was 
**for  the  sum  of  one  hundred  and  ninety-eight  dollars  due  upon  ac- 
count." So  that,  as  the  record  presents  the  question  to  us,  the  County 
Court  did  have  appellate  jurisdiction,  and  therefore  erred  in  entering 
the  order  of  dismissal  upon  the  grounds  stated.  This  is  such  error 
"apparent  of  record"  as  calls  for  a  reversal  of  the  case,  notwithstanding 
appellant  has  filed  no  briefs  in  this  court. 

Reversed  and  remanded. 
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Amerioak  Soda  Fountain  Company  et  al.  v.  A.  B.  Mason. 

Decided  May  1,  1909. 

Appeal  from  Jnitioe  Court — ^ETidenoe— Jurisdietion. 

It  is  only  from  final  judgments  in  a  Justice  Court  that  appeals  are  allowed 
to  the  County  Court;  a  transcript  prepared  and  certified  as  provided  by  the 
statute  is  the  only  legal  evidence  of  the  rendition  of  such  a  judgment  in  the 
Justice  Court,  therefore  in  the  absence  of  such  a  transcript,  in  a  case  originating 
in  a  Justice  Court  and  appealed  therefrom  to  the  County  Court,  a  Court  of  Civu 
Appeals  can  not  say  that  the  County  Court  had  jurisdiction  and,  hence,  that 
the  Court  of  Civil  Appeals  has  jurisdiction.  The  jurisdiction  of  the  Countv 
Court  must  be  made^to  appear  affirmatively.    Presumptions  will  not  be  indulged. 

Appeal  from  the  County  Court  of  Haskell  County.  Tried  below  be- 
fore Hon.  Joe  Irby. 

Nelson  &  Pool  and  J,  A.  Kibler,  for  appellant  Texas  C.  B.  E.  Co. 

S,  W.  Scott  and  Thompson  £  Thompson,  for  appellant  American 
Soda  Fountain  Co. 

H.  0.  McConnell  and  Gordon  B.  McOuire,  for  appellee. 

• 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  of 
the  County  Court  in  appellee's  favor  for  one  hundred  and  ninety-one 
dollars  and  seventy-five  cents,  with  foreclosure  of  a  carrier's  lien  on  a 
soda  fountain  and  fixtures.  The  record  shows  without  dispute  that 
the  amount  in  controversy  is  less  than  two  hundred  dollars,  and  hence 
that  under  the  Constitution  the  County  Court  was  without  original 
jurisdiction.  It  has,  however,  appellate  jurisdiction  to  try  causes  in- 
volving such  an  amount  which  have  been  tried  and  disposed  of  in  a 
Justice's  court,  and  the  record  before  us  indicates  that  this  suit  bo 
originated,  but  the  legal  evidence  of  its  disposition  in  that  court  does 
not  appear.  We  can  not,  therefore,  entertain  the  appeal,  it  being  the 
rule  well  established  that  before  we  are  empowered  to  proceed,  the 
record  must  aiBrmatively  show  that  the  court  a  quo  had  jurisdiction. 
The  record  contains  only  what  purports  to  have  been  the  pleadings  of 
the  parties  in  this  case  in  the  Justice's  Court,  and  an  appeal  bond  filed 
and  approved  by  "G.  W.  Lamkin,  Justice  of  the  Peace,*'  on  the  6th 
day  of  May,  1908,  which  recites  that  on  the  21st  day  of  April,  1908, 
appellee  had  recovered  a  judgment  for  the  sum  of  one  hundred  and 
eighty-eight  dollars  and  ninety  cents,  with  legal  interest  from  the 
date  of  the  judgment  and  all  costs  of  suit,  and  that  a  motion  for  new 
trial  had  been  overruled  on  the  27th  day  of  that  month. 

The  following  articles  of  the  statute  relating  to  the  practice  in  the 
Justice's  Court  are  pertinent  to  the  question  presented,  viz.: 

"Art.  1643.  The  judgment  shall  be  recorded  at  length  in  the  jus- 
tice's docket,  and  shall  be  signed  by  such  justice.  It  shall  clearly  state 
the  determination  of  the  rights  of  the  parties  in  the  subject  matter  of 
controversy  and  the  party  who  shall  pay  the  costs,  and  shall  direct  the 
issuance  of  such  process  as  may  be  necessary  to  cany  the  judgment 
into  execution.*' 


»-^ 
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"Art  1668.  Any  party  to  a  final  judgment  in  the  Justice^s  Court 
may  appeal  therefrom  to  the  County  Court  where  such  judgment  or 
the  amount  in  controversy  shall  exceed  twenty  dollars  exclusive  of  costs, 
and  in  such  other  cases  as  may  be  expressly  provided  by  law/' 

"Art.  1670.  The  party  appealing,  his  agent  or  attorney,  shall, 
within  ten  days  from  the  date  of  the  judgment,  file  with  the  justice  a 
bond  with  two  or  more  good  and  sufficient  sureties,  to  be  approved  by 
the  justice,  in  double  the  amount  of  the  judgment,  payable  to  the  ap- 
pellee, conditioned  that  the  appellant  shall  prosecute  his  appeal  to  ef- 
fect, and  shall  pay  off  and  satisfy  the  judgment  which  may  be  ren- 
dered against  him  on  such  appeal.  When  such  bond  has  been  filed 
with  the  justice  the  appeal  shall  be  held  to  be  thereby  perfected,^'  etc. 

"Art.  1673.  Whenever  an  appeal  has  been  granted  from  the  Jus- 
tice's Court  to  the  County  Court  it  shall  be  the  duty  of  the  justice 
who  made  the  order  immediately  to  make  out  a  true  and  correct  copy 
of  all  the  entries  made  on  his  docket  in  the  cause  and  certify  thereto 
officially,  and  transmit  the  same,  together  with  a  certified  copy  of  the 
bill  of  costs  taken  from  his  fee  book  and  the  original  papers  in  the 
cause,  to  the  clerk  of  the  County  Court  of  his  county.'' 

"Art.  1674.  Such  transcript  and  papers  shall,  if  practicable,  be 
transmitted  to  the  clerk  of  the  County  Court  on  or  before  the  first  day 
of  the  next  term  of  such  court;  but  if  there  be  not  time  to  make  out 
and  transmit  the  same  to  the  first  term  they  may  be  so  transmitted 
on  or  before  the  first  day  of  the  second  term  of  the  court." 

It  thus  appears  that  it  is  from  final  judgments  only  that  appeals 
are  allowed  from  the  Justice's  Court  to  the  County  Court,  and  that 
the  legal  evidence  of  the  fact  of  a  rendition  of  such  judgment  is  a 
transcript  of  the  same,  together  with  all  other  entries  made  on  the 
justice's  docket,  officially  certified  thereto  by  the  justice.  There  is 
no  transcript  from  the  Justice's  Court  in  the  record  before  us,  and 
we  can  not,  therefore,  say  from  the  evidence  so  specifically  required 
by  the  law  that  the  controversy  between  the  parties  to  this  suit  ever 
proceeded  to  a  final  determination  and  judgment  in  the  Justice's 
Court.  We  do  not  think  mere  recitations  in  an  original  paper  that  the 
law  requires  to  be  sent  up  with  the  transcript  can  be  made  to  supply 
the  officially  certified  copy  of  the  judgment  and  other  entries  wliich 
the  statute  provides.  We  are  not  allowed,  as  we  understand  the  rule, 
to  indulge  presumptions  in  aid  of  the  County  Court's  jurisdiction,  but 
the  same  must  be  made  to  affirmatively  appear.  (Texas  &  P.  R.  R. 
Co.  V.  Jordan,  83  S.  W.,  1105;  Penn  Fire  Ins.  Co.  v.  Pounders,  84 
S.  W.,  666;  Merrick  v.  Rodgers,  46  S.  W.,  370.) 

We  conclude  that  the  appeal  must  be  dismissed. 

Dismissed. 


T.  S.  Cavins  v.  Edna  Trice  bt  Al. 

Decided  May  1,  1909. 

Xealty— Injury— Xeature  of  Damagre. 

A  house  upon  land  \s  a  part  of  the  realty.  One  who  without  lawful  right 
takes  possession  of  and  occupies  a  house  upon  the  land  of  another  and  afterwards 
moves  the  house  from  the  land,  is  liable  to  the  owner  for  the  rental  value  of 
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the  house  during  the  time  he  occupied   it,  and  for  its  value  when  removed. 
There  oould  be  no  conversion  of  the  house  so  long  as  it  remained  a  part  of  the  land. 

Appeal  from  the  District  Court  of  Armstrong  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

J.  W.  Crudgington,  for  appellant. 

WiUon  A  King  and  Madden  &  Trulove,  for  appellees. 

DFXKLIN,  AssocLiTE  Justice. — ^Edna  Trice,  Harvey  Triee,  Bd 
Trice  and  J.  E.  Trice  eued  T.  S.  Gavins  in  trespass  to  try  title  to  re- 
cover lot9  numbers  one  and  six,  in  block  three,  in  the  town  of  Claude; 
also  for  damages  for  the  removal  of  a  store  house  situated  thereon  and 
rents  for  occupancy  of  the  house  before  its  removal. 

Defendant  disclaimed  title  to  the  land,  and  the  only  controversy 
upon  the  trial  was  the  value  of  the  house  which  had  been  removed  from 
the  lots  by  defendant,  as  alleged  by  plaintiffs,  and  the  value  of  the  use 
which  had  been  made  of  the  house  by  the  defendant  prior  to  its  re- 
moval, and  from  a  judgment  in  favor  of  plaintiffs  for  the  aggregate 
sum  of  three  hundred  and  eighty-five  dollars  for  these  two  items^  in- 
cluding interest,  defendant  has  appealed.  The  case  was  tried  without 
a  jury  and  the  trial  court  filed  findings  of  fact  and  conclusions  of  law. 

By  his  first  and  second  assignments  appellant  contends  that  there 
was  no  evidence  to  support  the  findings  of  the  court  that  appellant 
used  the  building  exclusively  about  four  years  prior  to  its  removal 
from  the  premises,  and  that  its  rental  value  during  that  time  was  fi?e 
dollars  per  month. 

We  have  carefully  reviewed  the  evidence  and,  while  it  is  not  en- 
tirely clear  upon  the  issues  above  noted,  we  think  it  sufficient  to  sup- 
port the  findings,  which  we  do  not  think  were  contrary  to  the  prepon- 
derance of  evidence,  as  appellant  contends. 

Defendant  purchased  the  lots  at  a  tax  sale  in  1894,  prior  to  the 
time  he  took  possession  of  tliem,  and  later  moved  the  house  from  the 
lots.  He  insists  that  the  evidence  shows  that  he  appropriated  the  house 
when  he  first  took  possession  of  it,  and  that  the  true  and  only  measure 
of  plaintiffs  damages  should  be  the  value  of  the  house  at  that  time, 
citing,  in  support  of  that  proposition,  Sinclair  v.  Stanley,  64  Texas, 
67,  and  Sutherland  on  Damages,  sec.  105.  The  house  being  a  part  of 
the  realty,  the  contention  last  noted  is  inconsistent  with  appellant's 
disclaimer  of  title  to  the  lots;  for,  if  by  the  tax  deed  he  acquired  no 
title  to  the  lot,  he  acquired  none  to  the  house  situated  thereon,  and  we 
are  unable  to  perceive  how  it  can  be  said  that  he  was  guilty  of  a 
conversion  of  the  house  prior  to  the  time  he  moved  it  from  the  lot 
Cooley  on  Torts  (2d  ed.),  523. 

Finding  no  error  in  the  record,  the  judgment  of  the  trial  court  is 
affirmed. 

Affirmed, 
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T.  D.  Lipscomb  v.  W.  H.  Fuqua  et  al. 

Decided  May  1,  1909. 

1. — ^Realty — Contract  of  Sale — ^Besoission. 

Contract  for  sale  of  land  considered,  and  held,  when  read  as  a  whole, 
to  evidence  the  intention  of  both  parties  that  the  superior  title  to  the  land  should 
remain  in  the  vendor  until  full  performance  by  tne  vendee,  and  therefore  the 
vendor  had  the  right  to  rescind  the  contract  and  repossess  himself  of  the  land 
upon  failure  by  the  vendee  to  comply  with  the  terms  of  the  contract. 

S.^-^aine. 

The  express  reservation  of  a  vendor's  lien  is  not  the  onljr  way  by  which 
the  vendor  may  evidence  his  intention  to  retain  the  superior  title«  It  is 
sufficient  if  such  intention  can  be  gathered  from  all  the  parts  of  Hie  contraot. 

Appeal  from  the  District  Court  of  ShernLan  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

John  W.  Veale,  J.  W.  Crudgington  and  R.  R.  Hazelwood,  for  ap- 
pellant.— ^The  conveyance  set  forth  in  plaintiff's  petition  conveyed  to 
him  the  twenty-four  sections  of  land  described  therein,  subject  only 
to  an  implied  vendor's  lien  to  secure  the  balance  of  unpaid  purchase 
money  due  the  defendant,  Fuqua,  under  the  terms  of  said  conveyance. 
Bansora  v.  Brown,  63  Texas,  188;  Baker  v.  Compton,  62  Texas,  252; 
Bindge  v.  Oliphant,  62  Texas,  682;  Branch  v.  Tavlor,  89  S.  W.,  813; 
Bvnum  V.  Preston,  69  Texas,  287 ;  Harris  v.  Greenleaf,  79  S.  W.,  267 ; 
Proetzel  v.  Babel,  54  S.  W.,  373.- 

No  express  lien  is  retained  in  the  conveyance  from  Fuqua  to  ap- 
pellant to  secure  the  unpaid  purchase  money,  and  upon  appellant's 
failure  to  pay  all  the  purchase  money  when  due,  Fuqua's  only  remedy 
was  by  suit  to  foreclose  his  implied  vendor's  lien ;  and  he  had  no  right 
to  rescind  the  sale  and  sue  for  the  land  or  disaffirm  the  sale  and  take 
possession  of  the  land.  Same  authorities;  also  Fires  v.  Snodgrass^  91 
Texas,  105. 

Any  instrument  in  writing  signed  by  the  grantor  showing  an  in- 
tention to  thereby  convey  land  to  another,  is  sufficient  to  pass  the 
vendor's  title,  whether  the  instrument  contains  all  the  formal  parts  of 
a  deed  or  not.  Dial  v.  Crain,  10  Texas,  444;  Threadgill  v.  Bickerstaff, 
26  S.  W.,  739;  Erwin  v.  Daniels,  79  S.  W.,  61;  Hariowe  v.  Hudgins,. 
84  Texas,  107. 

Madden  &  Trulove  and  W.  D.  Wilson,  for  appellees. 

SPEEB,  Associate  Justice. — Appellant  and  appellee  Fuqua,  on 
January  3,  1906,  entered  into  the  following  agreement: 

''Contract  op  Sale  op  Beal  Estate. 

'This  contract  made  and  entered  into  this  the  3d  day  of  January, 
1906,  by  and  between  W.  H.  Fuqua,  by  his  agent  L.  M.  Price,  of  the 
county  of  Potter,  State  of  Texas,  the  seller,  and  T.  D.  Lipscomb  of 
the  county  of  Sherman,  State  of  Texas,  the  buyer. 
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^^Witnesseth :  The  eeller  has  bargained  and  sold  to  the  buyer  the 
following  described  real  estate  situated  in  the  county  of  Sherman, 
State  of  Texas,  to  wit:  Sections  15,  17,  19,  21,  23,  25,  27,  29,  31,  33, 
35,  37,  39,  41,  43,  45,  47,  49,  51,  53,  55,  57,  59,  61,  block  2,  B.  G. 
H.  R.  E.  Co.,  in  Sherman  County,  at  and  for  the  price  and  sum  of 
$63,744  (sixty-three  thousand  seven  hundred  and  fortyrfour  dollars), 
to  be  paid  as  follows:  $5,000  at  the  signing  of  this  contract,  which 
is  deposited  with  the  Stratford  Mer.  Co.,  as  a  part  of  the  considera- 
tion of  the  sale,  and  the  balance  whereof  is  payable  in  the  following 
manner,  to  wit:  $5,000  (five  thousand  dollars)  on  January  10,  1906, 
and  the  balance,  $53,744  (fifty-three  thousand  seven  hundred  and 
forty-four  dollars),  on  or  before  April  3,  1906. 

'^It  is  further  agreed  that  the  said  T.  D.  Lipscomb  has  the  right 
to  sell  this  land,  section  at  a  time,  or  any  amount;  the  aaid'^T.  D. 
Lipscomb  agrees  that  in  selling  this  land  he  will  turn  all  the  money 
received  from  the  sales  of  any  of  this  land  in  to  the  said  W.  H.  Fuqua 
until  the  full  amount  of  $63,744  (sixty-three  thousand  seven  hundred 
and  forty-four  dollars)  has  been  paid. 

"The  said  T.  D.  Lipscomb  agrees  not  to  sell  the  four  sections  near- 
est to  Stratford  of  this  twenty-four  for  a  less  sum  than  six  dollars  an 
acre,  and  the  next  nearest  four  for  a  sum  not  less  than  five-fifty  an 
acre,  and  the  next  nearest  four  at  a  sum  not  less  than  five  dollars  an 
acre,  and  the  remainder  not  to  be  sold  for  a  less  sum  than  four-fifty 
an  acre,  all  of  which  the  said  Lipscomb  agrees  to  pay  to  the  said 
W.  H.  Fuqua.  It  is  agreed  that  in  the  event  the  said  T.  D.  Lips- 
comb fails  or  refuses  to  pay  all  of  the  $63,744  on  or  before  April  3, 
1906,  the  five  thousand  now  paid  and  the  five  thousand  to  oe  paid  on 
January  10,  1906,  shall  be  forfeited  to  the  said  W.  H.  Fuqua,  the 
seller.  Also,  any  failure  on  the  part  of  the  said  T.  D.  Lipscomb  to 
turn  in  promptly  any  amounts  realized  from  sales,  shall  forfeit  the 
amounts  already  paid  and  render  this  contract  null  and  void. 

"(Signed)     W.  H.  Fuqua,  by  his  agent  L.  M.  Price, 

"Party  of  the  first  part. 
"(Signed)  T.  D.  Lipscomb, 

Party  of  the  second  part." 

On  October  21,  1908,  appellant  filed  his  first  amended  original  peti- 
tion complaining  of  appellee  and  L.  M.  Price,  alleging  in  substence 
that,  though  he  had  paid  the  two  first  payments  of  five  thousand  dol- 
lars each,  according  to  the  terms  of  the  foregoing  contract,  but  was  in 
default  as  to  the  fifty-three  thousand  seven  hundred  and  forty-four 
dollars  to  be  paid  on  or  before  April  3,  1906,  and  though  he  had  gone 
into  the  possession  of  said  property  and  exercised  the  exclusive  owner- 
ship over  the  same,  nevertheless  the  defendants  did  about  May  1, 
1906,  wrongfully  eject  him  therefrom  and  appropriate  the  same  to 
their  own  use,  selling  much  of  the  land  for  a  large  sum  of  money. 
He  prayed  for  an  accounting,  offering  to  do  full  equity,  and  asked  for 
judgment  for  the  title  and  possession  of  that  portion  of  the  lands 
remaining  imsold,  and  for  the  value  of  those  portions  which  had  been 
Hold  by  defendants,  less  the  amount  of  his  indebtedness  to  the  said 
Fuqua. 
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To  this  petition  the  defendants  interposed  a  general  demurrer^ 
which  the  court  sustained,  and  from  this  ruling  the  appeal  is  prose- 
cuted. 
\  The  contention  of  appellant  is  that  the  instrument  of  writing  above 
f  set  forth  conveyed  to  him  the  tweniy-four  sections  of  land  described 
therein,  subject  only  to  an  implied  vendor^s  lien  to  secure  the  balance 
of  unpaid  purchase  money  due  the  appellee  Fuqua  under  the  terms  of 
said  instrument.  If  this  contention  is  sound,  then  there  can  be  no 
question  under  the  authorities  but  that  appellee  Fuqua  would  be  de- 
nied the  remedy  of  rescission  accorded  by  law  to  the  vendor  of  real 
.  property  by  an  executory  contract  expressly  reserving  the  vendor's  lien. 
See  Ransom  v.  Brown,  63  Texas,  188;  Baker  v.  Compton,  52  Texas, 
252 ;  Bindge  v.  Oliphant,  62  Texas,  682 ;  Branch  v.  Taylor,  40  Texas 
Civ.  App.,  248.  But  we  are  of  opinion  that  the  instrument  is  not  to 
be  construed  as  vesting  the  absolute  title  to  the  land  in  appellant  with 
an  implied  lien  only  for  the  unpaid  purchase  money,  but,  on  the  con- 
trary, we  think  the  instrument,  when  read  as  a  whole,  clearly  evi- 
dences the  intention  of  both  parties  that  the  superior  title  to  the  land 
should  remain  in  Fuqua  until  full  performance  on  the  part  of  appel- 
lant. True,  in  the  first  paragraph  of  the  instrument,  which  the  par- 
ties themselves  denominate  ^^Contract  of  Sale,'*  it  is  declared  that  ap- 
pellee, *'the  seller  has  bargained  and  sold  to  the  buyer,''  appellant,  the 
real  estate  in  controversy,  but  in  the  next  paragraph  it  is  expressly 
stipulated  that  appellant  'Tias  the  right  to  sell  this  land,  section  at  a 
time,  or  any  amount,"  and  in  making  such  sales  the  appellant  is  lim- 
ited as  to  price,  and  furthermore,  required  to  turn  over  all  the  pro- 
ceeds of  such  sales  to  appellee.  If  the  parties  to  this  undertaking  had 
intended  thereby  to  vest  title  to  the  property  in  appellant  the  instru- 
ment of  conveyance  would  hardly  have  contained  a  stipulation  of  this 
kind,  since  it  would  have  been  altogether  a  useless  provision. 

But  that  the  intention  of  the  parties  was  that  the  superior  title 
should  remain  in  appellee  until  full  performance  by  appellant  is  quite 
apparent  from  the  further  stipulation,  "that  in  the  event  the  said  T.  D. 
Lipscomb  fails  or  refuses  to  pay  all  of  the  $63,744  on  or  before  April 
3,  1906,  the  five  thousand  now  paid  and  the  five  thousand  to  be  paid 
on  January  10,  1906,  shall  be  forfeited  to  the  said  W.  H.  Fuqua,  the 
seller,"  Now,  these  payments  would  not  be  forfeited,  in  the  common 
acceptation  of  that  term,  if,  notwithstanding  appellant's  default,  he 
yet  could  hold  the  land  by  paying  the  balance  of  the  purchase  price,  or 
any  other  amount.  The  proposition  now  asserted  by  appellant,  that 
the  effect  of  this  provision  was  only  to  require  him  to  again  pay  to 
appellee  the  ten  thousand  dollars,  is  a  strained  construction  of  the 
contract,  and  one  doubtless  which  never  entered  the  mind  of  either 
party  at  the  time  of  its  consummation.  Ordinarily,  an  agreement  that 
the  purchaser,  in  the  event  of  his  default  in  subsequent  payments, 
should  forfeit  the  amount  already  paid  on  a  contract  for  the  purchase 
of  land,  could  mean  nothing  else  than  that  such  purchaser  would  lose 
the  amount  of  money  thus  paid,  and  that  the  seller  should  retain  the 
land.  We  think  this  is  the  meaning  of  the  present  instrument,  and 
upon  appellant's  default  appellee  had  the  right,  which  he  exercised,  to 
repossess  himself  of  the  land  and  to  convey  the  same  to  another,  pre- 
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cieelj  M  thoD^  be  bad  expressly  retuned  tbe  rendor's  lien  in  the 
contract  of  conTejanoe.  Tbe  express  reserration  of  a  lien  is  not  the 
onlj  way  by  which  the  vendor  may  evidence  bis  intention  to  retain  tiie 
superior  title.  Snch  intention  shonld  be  given  effect  where  it  can  be 
gathered  from  tbe  language  nsed,  and  the  paragraphs  abore  referred  to 
are  indicative  of  snch  intention.  Besides^  it  is  worthy  of  notice  that 
the  instrument  is  not  acknowledged  in  a  manner  to  authorize  its 
registration^  which  is  another  circumstance  tending  strongly  to  show 
that  the  parties  did  not  understand  it  to  be  a  completed  conveyance. 

We  find  no  error  in  the  judgment  and  it  is  affirmed* 

Affirmed. 

Writ  of  error  granted,  affirmed,  103  Texas, 


T.  J.  Atchley  v.  K  a.  Perry  ft  al. 

Decided  May  1,  1909. 

Tmrol  Gift  of  Laad— lasafflelent  Srideaee. 

In  an  action  to  enforce  specific  perfonnance  of  an  alleged  parol  gift  of  land, 
evidence  considered,  and  held  so  wanting  in  probative  force  as  to  justify  the 
trial  court  in  instructing  a  verdict  for  defendant. 

Appeal  from  the  District  Court  of  Ochiltree  County.  Tried  below 
before  Hon.  H.  6.  Hendricks. 

S.  J.  Allen,  Hoover  £  Taylor,  Allen  &  Wantland  and  Allen  £  Jones, 
for  appellant. — The  court  erred  in  peremptorily  instructing  a  verdict 
in  favor  of  the  defendants  against  the  plaintiffs,  because  the  evidence 
introduced  by  the  plaintiffs  was  uncontradicted  and  showed  that  F.  M. 
Phelps,  during  his  lifetime,  gave  to  the  plaintiff  the  land  in  controversy 
and  delivered  possession  of  same  to  the  plaintiff,  and  plaintiff  went  into 
possession  of  said  lands  and  made  permanent,  costly  and  valuable  im- 
provements upon  said  lands,  and  expended  about  the  sum  of  $1,600  in 
making  said  improvements,  and  thereby  greatly  enhanced  the  value  of 
said  lands,  said  improvements  being  equal  in  value  to  at  least  twenty 
percent  of  the  value  of  said  land,  and  plaintiff  thereby  became  the 
equitable  owner  of  said  land,  and  the  court  should  have  submitted  the 
case  to  the  jury  upon  proper  instructions  as  to  the  law  of  the  case. 
Baker  v.  De  Preese,  21  S.  W.,  963;  Lord  v.  New  York  Life  Insurance 
Co.,  66  S.  W.,  290;  Hubbard  v.  Hubbard,  41  S.  W.,  749;  Thornton  on 
Gifts,  section  230;  Poullain  v.  Poullain,  4  S.  E.,  91. 

Langford  &  Chesley,  for  appellees. — In  order  to  cdnstitute  a  valid 
gift  of  realty  inter  vivos  there  must  be  an  absolute  transfer  of  the  prop- 
erty from  the  donor  to  the  donee,  and  where  the  claimant's  evidence 
shows  that  he  entered  as  a  tenant,  and  the  evidence  fails  to  show  any 
subsequent  change  of  this  relation,  he  can  not  prevail.  Combest  v. 
Wall,  102  S.  W.,  147;  Murphy  v.  Stell,  43  Texas,  134;  Newcomb  v. 
Cox,  66  S.  W.,  338 ;  14  Am.  &  Eng.  Ency.  of  Law,  p.  1015,  and  au- 
thorities cited  in  note. 

In  order  to  be  effective  a  parol  gift  of  realty  must  be  gratuitous  and 
absolute,  and  if  the  doner  retains  dominion  over  the  premises,  or  if 
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anything  remains  to  be  done  to  make  the  transfer  complete,  the  gift 
is  wholly  unenforceable.  Harvey  v.  Carroll,  72  Texas,  63;  Pearson  v. 
Pearson,  7  Johns,  25;  Martin  v.  Punk,  75  N.  Y.  Bep.,  134;  Twenty- 
third  St.  Bapti&t  Church  v.  Cornell,  117  N.  Y.,  601;  Hamer  v.  Sid- 
way,  57  Hun,  229 ;  14  Am.  &  Eng.  Ency.  of  Law,  p.  1016. 

Where  the  donor  and  donee  reside  together  at  the  time  of  the  al- 
leged gift  the  possession  by  the  donee  at  their  place  of  common  resi- 
dence is  not  sufficient  to  make  a  gift  valid,  unless  there  be  other  proof 
of  a  perfected  gift.  PlaintiflE's  evidence  failing  to  show  any  proof  of  a 
perfected  gift  the  court  should  instruct  the  jury  to  find  against  him. 
Newcomb  v.  Cox,  66  S.  W.,  338;  20  Cyc,  1197-98,  and  authorities  cited 
under  note. 

Where  plaintiff  claimed  that  by  virtue  of  a  parol  gift  of  real  estate 
he  entered  into  possession  thereof,  and  on  the  faith  of  the  gift  made 
permanent  and  valuable  improvements  so  that  it  would  be  inequitable 
not  to  award  him  title  to  the  land,  it  devolved  on  him  to  show  bv 
clear,  unequivocal  evidence  tliat  the  funds  paid  for  the  improvements 
belonged  to  him  and  not  the  reputed  donor;  and  in  the  absence  of 
such  evidence  the  court  properly  instructed  a  verdict  against  plaintiff, 
since  a  court  of  equity  would  not  permit  a  verdict  in  his  favor  to  stand. 
Baker  v.  De  Freese,  21  S.  W.,  963;  Eason  v.  Eason,  61  Texas,  227; 
Wooldridge  v.  Hancock,  70  Texas,  18;  Bradley  v.  Owsley,  74  Texas, 
69 ;  Murphy  v.  Stell,  43  Texas,  123. 

In  seeking  to  establish  a  parol  gift  of  land  the  reputed  donee  may 
introduce  in  evidence  prior  declarations  of  the  donor  showing  an  in- 
tent to  give,  since  they  show  quo  animo  the  act  was  done ;  and  he  may 
also  introduce  subsequent  declarations  of  the  donor  in  the  nature  of 
admissions  against  interest,  as  tending  to  show  he  had  given  the  prop- 
erty to  donee.  But  both  kinds  of  declarations  are  merely  corrobora- 
tive and  are  insufficient  within  themselves  to  divest  title  out  of  the 
donor  and  into  the  donee,  and  where  plaintiff's  evidence  is  wholly  of 
this  character,  there  being  no  evidence  of  any  words  of  giving  or  con- 
tract to  give,  the  court  properly  instructed  a  verdict  for  defendants. 
Mooring  &  Lyon  v.  McBride,  62  Texas,  309;  Thompson  v.  Lynch,  29 
Cal.,  189;  Jackson  v.  Cole,  4  Cowan,  487;  Jackson  v.  Cary,  16  John., 
302;  Abbott's  Trial  Evidence  (2d  ed.),.  sec.  126,  p.  199;  20  Cyc, 
1247-8. 

DUNKLIN,  Associate  Justice. — ^This  suit  was  in  trespass  to  try 
title,  instituted  by  Tom  J.  Atchley  against  B.  A.  Perry  and  H.  E. 
Chesley  as  executors  of  the  last  will  and  testament  of  F.  M.  Phelps, 
deceased,  to  recover  Texas  &  New  Orleans  Railroad  Company  survey 
No.  15  of  block  No.  13,  situated  in  Ochiltree  County.  Plaintiff's 
only  claim  of  title  is  that  P.  M.  Phelps  made  a  parol  gift  of  the  land 
to  him  and  placed  him  in  possession  thereof,  and  that  he  has  made 
valuable  and  permanent  improvements  thereon,  relying  upon  such  gift. 
Upon  conclusion  of  the  evidence  on  the  trial  the  court  gave  a  per- 
emptory instruction  to  the  jury  in  favor  of  the  defendants,  and  from 
a  verdict  and  judgment  in  accordance  with  that  instruction  plaintiff 
has  appealed. 

The  following  letter  was  introduced  by  the  plaintiff: 
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''Odiiltree,  Tens,  2-21.'07. 
*^r.  Tom  Atchlej, 


''Dear  Tom:  I  tfaougfat  I  would  drop  joa  a  line  and  see  if  yon 
wouldn't  like  to  oome  up  here  and  lire.  I  have  got  a  fum  joins  this 
town,  640  acres,  2^i0  in  cnltivation;  I  am  going  to  pat  np  a  house; 
got  a  good  well  and  windmill;  fann  all  foioed;  finest  place  in  the 
couDtT.  I  will  giro  joa  two-thirds  of  ereiTthing  we  can  raise,  hogs 
and  cattle,  mules,  etc.  I  want  to  make  my  hcnne  with  yoo.  If  we 
get  along  all  right  I  will  give  yon  a  pood  farm  when  I  qnit  This  is 
the  finest  ooontry  in  the  world.  Mr.  Cropper  is  here;  Will  Grayes  and 
many  others  from  Hamilton  will  be  here.  I  haTe  2,200  acres  of  fine 
land  here.  Am  getting  oat  4  acres  in  trees  aroand  the  house — all 
kinds  of  fruit  Pleai=e  let  me  hear  from  yoa.  Hoping  yoa  are  all 
well,  I  remain^  yours  truly, 

"F.  M.  Phelps.'' 

The  land  in  eontroversy  in  this  suit  is  the  farm  of  640  acres  men- 
tioned in  the  letter,  and  its  location  is  as  stated  in  the  letter.  At  the 
time  the  letter  was  written  plaintiff  resided  in  Comanche,  Texas,  and 
F.  If.  Phelps,  then  about  seTenty-five  years  of  age,  resided  in  or  near 
Ochiltree,  the  county  seat  of  Ochiltree  County.  It  does  not  appear 
that  plaintiff  was  in  any  degree  rdated  to  Phelps,  hut  that  he  was  an 
old  acquaintance  and  friend  of  whom  Phelps  was  fond.  In  June,  fol- 
lowing the  receipt  of  this  letter,  plaintiff  moved  with  his  family  upon 
the  land  in  controversy,  and  he  and  Phelps  lived  together  on  the  land 
until  after  the  death  of  Phelps,  which  occurred  about  September  10, 
1907.  At  the  time  plaintiff  went  upon  the  land  about  two  hundred 
acres  were  already  in  cultivation,  with  fencing  and  other  improvements 
thereon.  Afterwards  a  house,  bam  and  other  improvements  were 
erected  at  a  cost  of  about  fifteen  hundred  dollars.  Plaintiff  testified 
that  these  improvements  were  placed  on  the  land  by  him  and  at  his 
expense,  that  he  put  into  them  about  one  hundred  dollars  which  he 
brought  from  Comanche  and  fifteen  hundred  dollars  which  he  bor- 
rowed, but  on  cross-examination  he  further  testified  that  the  fifteen 
hundred  dollars  he  borrowed  never  came  into  his  hands,  nor  was  it 
placed  to  his  credit  in  bank,  nor  did  he  execute  a  note  for  it  to  any 
one,  nor  contract  with  any  one  for  the  erection  of  the  house,  nor  prom- 
ise to  pay  the  fifteen-hundred-dollar  loan  at  any  definite  date,  nor  agree 
to  pay  interest  thereon.  He  further  testified  that  he  assisted  with  his 
personal  labor  in  the  erection  of  the  improvements;  he  also  cultivated 
a  crop  upon  the  land>  a  part  of  which  had  been  planted  when  he  went 
there,  and  the  improvements  were  not  entirely  finished  until  after  the 
death  of  F.  M.  Phelps.  Testifying  upon  the  trial,  October  13,  1908, 
he  further  said  on  cross-examination:  'T  probably  did  tell  G.  S. 
Phelps  that  I  was  to  get  two-thirds  of  the  crop.  ...  I  might 
have  told  G.  S.  Phelps  that  I  was  to  get  two-thirds  of  the  crop  last 
year  and  two-thirds  this  year,  but  I  don't  remember  it." 

A.  W.  Thurman,  for  plaintiff,  proprietor  of  a  hotel  at  which  F.  M. 
Phelps  was  boarding  at  the  time,  testified  as  follows:  "I  have  heard 
F.  M.  Phelps  speak  of  the  plaintiff.    The  first  time  I  heard  him  speak 
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of  him  was  while  he  was  staying  at  the  Stephens  house;  that  was  be- 
fore he  came  to  the  other  town.  He  just  said  that  he  wanted  some 
man  to  come  up  and  live  on  his  place;  he  was  telling  me  about  Atch- 
ley  living  with  him  in  Hamilton,  and  said  he  was  going  to  come  up 
here  and  make  a  home  with  hinu  I  heard  him  speak  of  Atchley  sev- 
eral times  after  he  came  up  to  my  hotel  to  live.  He  said  he  wanted 
Atchley  to  come  up  here  and  make  a  home  with  him  so  that  he  could 
have  a  place  for  a  home ;  he  said  that  he  was  getting  ready  for  him  to 
come.  He  said  that  Tom  had  been  with  him  down  in  Hamilton 
County — ^said  he  would  fix  up  a  home  up  here  and  give  him  a  piece  of 
land.  That  is  what  he  said  as  nearly  as  I  can  remember.  He  did  not 
state  where  he  was  going  to  give  him  this  home;  he  said  he  was  going 
to  fix  up  a  home  on  his  place;  it  was  in  that  connection  that  he  said 
he  was  going  to  give  him  a  piece  of  knd.'^ 

Alvin  Teas,  for  plaintiff,  testified  as  follows:  "I  had  a  conversation 
with  Mr.  Phelps  in  which  he  mentioned  Tom  Atchley.  It  was  on  this 
section  mentioned,  where  the  trees  are  planted  out,  near  the  house  that 
is  built  up  there.  ...  I  plowed  for  him  and  helped  him  set  out 
the  trees  up  there.  We  put  out  those  trees  in  March,  I  think  it  was 
last  spring  a  year  ago.  ...  It  was  at  the  time  I  was  helping  him 
put  out  those  trees  that  I  had  the  conversation  with  him;  it  was  be- 
fore any  of  the  improvements  were  put  on  the  place  except  the  fenc- 
ing. He  said  that  Mr.  Atchley  had  been  working  for  him  a  good  deal, 
and  that  he  had  written  for*  him  to  come  up  here  and  work  for  him. 
At  different  times  he  talked  about  him  coming  up  here  and  working 
for  him ;  said  he  worked  a  good  deal  for  him  down  there  where  he 
used  to  live;  said  if  he  did  come  he  was  going  to  fix  up  the  place  and 
build  a  house  on  it;  he  had  some  furrows  plowed  and  some  trees  and 
flowers  set  out,  and  stakes  set  where  the  house  was  to  be.  Said  he  ex- 
pected Atchley  to  come  and  live  on  the  place  and  that  he  expected  to 
have  a  room  there  of  his  own  to  go  to  when  he  wanted  to;  he  said 
something  about  Atchley  coming  and  taking  care  of  him.  I  said  he 
could  afford  to  give  him  a  quarter  section  of  land  to  get  him  to  come 
and  take  care  of  him,  and  he  said  he  could  afford  to  give  him  a  section. 
He  said  he  did  not  want  Atchley  to  come  up  here  unless  he  had  some 
prospects  of  having  something  by  reason  of  his  coming.  He  said  that 
Atchley  had  worked  a  whole  lot  for  him  down  there  and  that  he  wanted 
to  do  something  for  him.^* 

Boyd  Jones,  for  plaintiff,  testified:  "I  knew  F.  M.  Phelps  in  his 
lifetime;  knew  him  about  two  years.  I  had  a  conversation  with  Mr. 
Phelps  about  this  place  on  which  Mr.  Atchley  now  lives.  Mr.  Phelps, 
Tom  and  myself  were  all  that  were  present.  He  had  been  building  a 
new  house,  and  one  Sunday  I  stopped  in  there.  They  were  on  the 
porch.  I  asked  him  who  was  going  to  live  there;  first  I  asked  him 
who  he  had  rented  it  to;  he  said  it  was  not  rented;  said  that  Atchley 
was  going  to  live  there.  He  said  that  he,  Atchley,  was  going  to  live 
on  the  place  for  his  lifetime.  He  pointed  to  Tom  Atchley  and  said: 
'That  fellow  there  is  going  to  live  there.^  ^^ 

Bud  Jordan,  for  plaintiff,  testified  as  follows:  ^T.  had  a  conversation 
with  P.  M.  Phelps  along  in  the  spring  of  1906,  with  reference  to  the 
plaintiff,  Tom  Atchley.    The  first  conversation  I  had,  I  had  come  to 
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the  old  town  to  stay  all  night.  That  was  about  the  20th  of  March. 
Vt.  Phelps  said  he  had  written  for  Tom  Atchley  to  come  up  here  and 
supposed  that  he  would  come.  He  said  that  he  was  looking  for  a 
letter  from  hinL  After  that  he  said  Tom  was  in  Oklahoma.  I  talked 
with  him  several  times;  I  saw  him  nearly  every  day.  One  day  he  was 
passing  my  house.  He  would  stop  and  talk  with  me  nearly  every  day 
when  passing  there.  One  morning  he  came  by  while  I  was  hitching 
up  and  I  asked  him  if  he  had  heard  from  Atchley,  and  he  said,  HTes.' 
He  said  that  Tom  had  a  job  in  a  gin  in  Oklahoma,  and  that  he  would  be 
up  right  away.  Said  he  was  going  to  give  Tom  a  good  chance;  tliat  Tom 
had  staid  with  him.  1  said  he  was  a  good  fellow,  all  right.  He  said 
he  was  going  to  give  him  a  home.  I  asked  him  if  he  was  going  to 
buUd  him  a  house  and  he  said,  ^o;'  said  that  he  was  going  to  furnish 
the  money,  and  that  Tom  was  going  to  pay  it  back  when  he  was  able 
to  do  it.  I  saw  him  and  talked  with  him  after  Atchley  came  up  here. 
One  Sunday  morning  I  was  up  there  on  the  place  where  Tom  now 
lives.  Mr.  Phelps  had  a  pair  of  mules  and  Atchley  went  up  there  to 
feed  them ;  I  went  up  there  with  him.  I  had  started  to  work,  and  Tom 
said  he  would  not  go  to  work  that  morning.  We  went  out  to  see  how 
his  kafBr  com  had  come  up.  While  we  were  there  Mr.  Phelps  came 
up.  When  he  came  up,  Mr.  Atchlqr  told  him  I  was  thinking  of  going 
to  work.  Phelps  said  not  to  do  it — ^that  you  didn't  make  any  money 
working  on  Sunday.  He  said :  *Tom,  we  don't  have  to  work  on  Sun- 
day, do  we?'  He  said  that  Tom  ought  to  think  a  whole  lot  of  him; 
said  that  he  had  given  him  that  place.  I  said  I  would.  I  said,  'Have 
you,  sure  enough,  given  it  to  him?*  and  he  said,  *Yes.'  We  were  then 
on  the  right  hand  near  the  bam.*' 

Defendant  introduced  no  testimony.  Appellant  contends  that  this 
evidence  established  a  prima  facie  case  for  a  recovery  of  the  land, 
and  that  in  instructing  a  verdict  in  favor  of  the  defendants  the  trial 
court  erred.  Prior  to  the  time  plaintiff  went  upon  the  land  the  let- 
ter above  quoted  was  the  only  offer  made  by  F.  M.  Phelps  to  induce 
plaintiff  to  come  and  live  upon  the  land.  Plaintiff  introduced  the  let- 
ter in  evidence,  following  it  with  proof  that  he  moved  upon  the  land 
after  receipt  of  the  letter,  thus  showing  an  acceptance  of  the  offer  con- 
tained in  the  letter.  Prima  facie  this  evidence  established  the  relation 
of  landlord  and  tenant  between  plaintiff  and  P.  M.  Phelps,  and  the 
burden  was  upon  plaintiff  to  show  that  subsequently.  F.  M.  Phelps  made 
a  valid  and  binding  parol  gift  to  him  of  the  land  in  controversy.  As- 
suming that  Phelps  promised  Atchley  after  the  latter  moved  upon  the 
land  to  give  him  the  entire  section,  the  undisputed  fact  yet  remains 
that  Phelps  contracted  and  paid  fifteen  hundred  dollars  for  the  im- 
provements which  Atchley  claims  were  erected  by  him,  and  if  Phelps 
ever  agreed  with  Atchley  that  the  money  paid  out  by  Phelps  for  those 
improvements  should  be  considered  a  loan  by  Phelps  to  Atchley,  there 
was  no  evidence  of  any  character  sufficient  to  show  prima  facie  that 
such  agreement  was  made  before  the  improvements  were  placed  on  the 
land.  To  the  contrary,  the  fact  that  Phelps  himself  contracted  and 
paid  for  the  improvements  without- taking  any  evidence  of  an  obliga- 
tion from  Atchley  to  reimburse  him  therefor,  and  with  no  agreement 
to  repay  him  at  any  definite  date  and  with  no  agreement  to  pay  inter* 
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est  thereon,  inevitably  leads  to  the  conclusion  that  if  Phelps  agreed 
with  Atehley  to  give  him  the  land,  the  agreement  was  made  after  the 
improvements  were  erected. 

The  amount  which  plaintiff  testified  he  received  from  his  bank  in 
Comanche  and  paid  out  in  the  erection  of  the  improvements  was  too 
small  in  comparison  with  the  value  of  the  section  of  land,  which  a 
witness  for  plaintiff  testified  was  thirteen  or  fourteen  dollars  per  acre, 
to  furnish  the  basis  for  specific  performance  of  the  alleged  parol  gift, 
and  the  entire  evidence  taken  as  a  whole  was  insufficient  to  support  a 
judgment  in  favor  of  the  plaintiff.  (Bradley  v.  Owsley,  74  Texas,  69; 
Eason  v.  Eason,  61  Texas,  227;  Wooldridge  v.  Hancock,  70  Texas,  18.) 

For  reasons  above  noted  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Bapid  Transit  Bailway  Company  v.  J.  B.  Edwards. 

Decided  May  1,  1909. 

1. — Jury — Constitutional  Law— Local  or  Special  Law — Statute. 

The  statute  providing  for  a  particular  jury  system  for  all  counties  having 
a  city  with  a  population  of  twenty  thousand  or  more  as  shown  by  the  United 
States  Census  of  the  year  1900,  is  not  a  local  or  special  law  within  the  meaning 
of  the  provision  of  the  Constitution  denying  to  the  Legislature  the  power  to 
pass  any  local  or  special  law  authorizing  the  summoning  or  empaneling  grand 
and  petit  juries,  and  is  not  repugnant  to  art.  3,  sec.  56  of  the  Constitution. 
General  Laws,  1907»  page  269. 

8. — ^Negligence — Street  Bailway — ^Injury  to  Employee — ObstmotioiL  of  Track. 

Where  a  conductor  on  a  street  car  was  on  the  running  board  of  the  car 
in  the  course  of  his  duty  when  he  came  in  contact  with  a  car  of  a  railroad 
company  standing  in  close  proximity  to  the  street  car  track,  and  it  was  undisputed 
that  the  obstructing  car  had  been  standing  there  all  day,  and  that  the  street 
car  company  had  an  inspector  whose  duty  was  to  see  that  the  track  was  clear 
and  prevent  anything  hindering  the  service,  the  mere  fact  that  the  street  car 
company  did  not  actually  know  of  the  close  proximity  of  the  railroad  car  to 
its  track  before  the  accident  was  not  sufficient  to  acquit  it  of  the  charge  of 
negligence  in  failing  to  remove  or  request  the  removal  of  the  car. 

8. — Same — Concurring  Negligence — ^Liability. 

If  an  accident  occurs  from  two  causes  both  due  to  negligence  of  different 
persons,  but  together  the  efficient  cause,  then  all  the  persons  whose  acts  contribute 
to  the  accident  are  liable  for  an  injury  resulting,  and  the  negligence  of  one 
furnishes  no  excuse  for  the  negligence  of  the  other. 


The  street  car  company  being  charged  with  negligence  in  failing  to  use 
ordinary  care  to  discover  and  have  removed  a  car  belonging  to  a  railroad  company 
and  standing  so  near  the  street  railway  track  as  to  injure  an  employee  on  the 
street  car,  the  fact  that  the  railroad  company  was  guilty  of  n^ligence  in  placing 
the  car  at  such  place  did  not  necessarily  relieve  the  street  car  company  of 
liability. 

6.— Kaiter  and  Senrant— Knowledge  of  Danger— Negligence. 

It  is  the  duty  of  the  employe  while  engaged  in  the  performance  of  his  duties 
to  use  that  care  for  his  own  safety  which  a  person  of  ordinary  prudence  would 
use  under  similar  circumstances,  and  he  will  be  charged  with  knowledge  of  those 
things  and  held  responsible  for  a  failure  to  exercise  such  precautions  which 
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meh  A  penon  would  ordinarily  know  and  exercise,  whether  he  negligently 
fails  to  observe  and  exercise  them  or  not;  and  upon  this  principle  he  may  be 
charged  with  the  knowledge  of  a  defect  and  danger  arising  from  the  negligence 
of  the  master,  not  because  he  is  under  obligation  to  make  inquiry  or  examination 
as  to  the  master's  performanee  of  duty,  but  because  the  thing  is  such  that  with 
common  prudence  he  ought  to  see  or  know  it  in  doing  his  own  work. 

6.    name    Ooatrtbntoiy  Vegligeaee— •Aaanaied  Kiak. 

Where  a  conductor  on  a  street  ear  waa  injured  by  coming  in  contact  with 
a  ear  standing  near  the  street  railway  track,  and  the  evidence  tended  strongly 
to  show  that  he  did  not  know  and  could  not  have  known  that  the  car  was  so  netr 
as  to  be  dan^rous  without  close  examination,  the  mere  fact  that  he  knew 
before  the  accident  that  such  car  was  standing  near  the  street  railway  track, 
did  not,  as  a  matter  of  law,  charge  him  with  contributory  negligence  or  impose 
upon  him  the  assumption  of  the  risk. 

7. — Same— Contributory  VegUgenoe— Obrloni  Banger. 

Where  the  conductor  of  a  street  car,  who  was  injured  by  coming  in  contaet 
with  a  car  standing  near  the  track,  knew  before  the  accident  that  the  car  wu 
there,  but  the  evidence  did  not  conclusively  show  that  the  proximity  of  the 
car  or  the  danger  of  coming  in  contact  with  it  was  obvious  or  that  the  con- 
ductor must  necessarily  have  known  of  such  proximity  and  danger  in  the  dis- 
charge of  his  duties,  he  had  the  fight  to  assume  that  the  track  was  free  from, 
obstructions  and  reasonably  safe  for  his  use,  and  a  charee  on  contributory 
negligence  which  imposed  upon  him  the  duty  to  examine  and  ascertain  whether 
the  car  was  dangerously  near  the  track,  was  upon  the  weight  of  evidence  and 
properly  refused. 

8. — ^Hegligenoe— ObstmetioA  of  Track— Street  Railway. 

It  being  the  duty  of  the  street  railway  company  to  exercise  ordinary  care 
to  discover  the  exact  location  of  the  obstructing  car  and  have  it  removed,  and 
the  evidence  showing  that  by  the  exercise  of  ordinary  care  this  could  have  been 
done,  failing  this,  the  fact  that  it  had  no  actual  notice  of  the  location  of  sneh 
car  and  no  authority  to  control  it  did  not  relieve  it  from  liability. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  E.  B.  Muse. 

Baker,  Boils,  Parker  &  Garwood,  Wcdier  H.  Walne  and  Finley, 
Knight  &  Harris,  for  appellant 

Mathis  £  Freeman  and  Garden,  Starling  &  Garden,  for  appellee. 

TALBOT,  Associate  Justice. — ^This  is  an  action  for  damages  on 
account  of  personal  injuries  sustained  by  appellee  while  serving  the 
appellant  in  the  capacity  of  a  street  car  conductor.  The  defendant 
railway  company  answered  by  general  and  special  exceptions  to  plain- 
tiffs petition,  a  general  denial  and  pleas  of  contributory  negligence 
and  assumed  risk.  From  a  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $1,400  this  appeal  is  prosecuted. 

Conclusions  of  fact. — Appellee  had  been  in  the  employ  of  appelUnt 
about  two  months,  and  about  eleven  o'clock  at  night  on  the  80th  of 
August,  1906,  while  standing  on  the  **running-board**  of  one  of  ap- 
pellant's summer  cars  in  the  discharge  of  his  duties  as  conductor  of 
said  car,  and  while  said  car  was  in  motion,  he  came  in  contact  with  a 
coal  car,  under  the  control  of  the  Qulf,  Colorado  &  Santa  Fe  Railway 
Company,  standing  on  a  spur  or  side  track  owned  by  said  railway 
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company,  which  was  near  to  and  lying  parallel  with  appellant's  street 
car  track,  and  was  injured.  The  coal  car  had  been  standing  near  ap- 
pellant's track  the  entire  day  of  August  20,  1906,  and  up  to  the  time 
appellee  was  injured.  There  was  a  bulge  in  the  coal  car  near  its  cen- 
ter, and  by  actual  measurement  made  the  next  day  after  the  accident 
by  one  of  appellant's  employes  it  was  discovered  that  at  this  point  the 
coal  car  came  within  twelve  inches  of  the  handles  that  extend  up  and 
down  on  the  side  of  the  street  car;  at  the  end  of  the  coal  car  the  dis- 
tance between  that  car  and  the  street  car,  as  the  latter  passed,  was  six- 
teen inches.  Prior  to  6 :40  o'clock  p.  m.  on  the  day  appellee  was  hurt 
the  car  under  his  control  had  been  going  north  in  passing  the  coal  car, 
and  during  that  time  the  running-board  of  his  car  was  on  the  oppo- 
site side  of  said  car  from  the  coal  car,  and  he  was  in  no  danger  of 
coming  in  contact  with  the  coal  car.  At  6:40  o'clock  p.  m.  of  that 
day,  however,  the  course  of  his  car  was  changed  and  ran  south  in  pass- 
ing the  coal  car,  and  while  so  running  the  running-board  in  use  was 
on  the  side  next  to  the  coal  car.  After  the  car  began  to  run  south, 
and  perhaps  the  first  time  it  passed  the  coal  car,  he  noticed  the  coal 
car  on  the  spur  track,  but  did  not  know  how  close  it  was  to  appellant's 
track  of  the  street  car  he  was  operating,  and  could  not  have  known  of 
its  proximity  to  the  street  car  without  a  close  examination  or  measure- 
ment of  the  distance  between  them.  Just  before  appellee  was  injured 
the  cord  used  to  operate  the  register  that  records  or  registers  the  fares 
collected  became  fastened  in  some  way,  and  it  was  necessary  for  ap- 
pellee to  step  up  in  the  car  to  fix  it.  After  loosening  the  cord  so  it 
would  operate  the  register  he  stepped  down  on  the  running-board  and 
started  to  go  forward  to  flag  the  street  car  over  a  railroad  crossing,  and 
just  as  he  did  so  he  was  struck  by  or  came  in  contact  with  the  coal  car 
and  received  the  injuries  of  which  he  complains.  Neither  the  coal 
car  nor  the  spur  track  upon  which  it  was  standing  was  under  the  con- 
trol of  appellant,  and  there  is  no  4irect  testimony  that  appellant  had 
actual  knowledge  of  the  close  proximity  of  said  car  to  its  street-car 
track  or  cars  as  they  passed  it.  Appellant  did,  however,  have  an  in- 
spector whose  duty  it  was  to  make  trips  over  its  line  of  street  railway 
and  ascertain  if  there  were  any  obstructions  on  or  too  near  its  track, 
and  by  the  exercise  of  ordinary  care  the  dangerous  nearness  of  the  coal 
car  to  its  track  could  have  been  discovered.  The  failure  to  use  such 
care  and  to  have  the  coal  car  removed  was  negligence  on  the  part  of 
appellant,  and  such  negligence  was  the  proximate  cause  of  appellee's 
injury.  The  appellee  was  not  guilty  of  contributory  negligence,  nor 
did  he  assume  the  risk  of  injury  from  said  car. 

Conclusions  of  law, — The  first  assignment  of  error  is,  that  "The 
court  erred  in  overruling  defendant's  motion  to  quash  the  jury  panel 
for  the  week  drawn  under  the  law  enacted  by  the  Thirtieth  Legisla- 
ture, chapter  131,  page  269,  the  ground  of  such  exception  being  the 
unconstitutionality  of  said  law.'*  The  proposition  urged  is  that  as  the 
Act  complained  of  provides  a  special  jury  law  and  system  for  counties 
which  have  cities  aggregating  in  population  20,000,  as  shown  by  the 
United  States  census  of  1900,  and  excludes  from  the  operation  of  such 
Vol,  LV  Civil— 36. 
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law  for  all  time  all  other  counties  in  the  State,  it  is  an  unreasonable 
and  arbitrary  discrimination,  a  special  and  not  a  general  law,  and  vio- 
lative of  the  Constitution  of  this  State.  There  was  no  error  in  this 
action  of  the  court  In  the  case  of  Northern  Texas  Traction  Co.  v. 
Danforth,  116  S.  W.,  147,  we  bad  occasion  to  pass  upon  this  question 
and  there  held,  upon  the  authority  of  Smith  v.  State,  54  Texas  Crim. 
jRep.,  298,  decided  by  the  Court  of  Criminal  Appeals  of  this  State, 
and  in  which  a  very  able  and  exhaustive  opinion  was  written  upon  the 
subject  by  Judge  Brooks  of  that  court,  that  the  law  assailed  was  not 
unconstitutional.  This  ruling  seems  to  have  been  approved  and  sus- 
tained by  our  Supreme  Court,  for  that  they  recently  denied  a  writ  of 
error  in  the  Danf orth  case. 

It  is  assigned  that  the  court  erred  in  refusing  to  instruct  the  juiy, 
at  defendant's  request,  to  return  a  verdict  in  its  favor.  The  conten- 
tion is,  (1)  that  the  uncontroverted  evidence  showed  that  defendant 
was  not  guilty  of  any  negligence  resulting  in  plaintiff's  injury:  (2) 
that  the  uncontroverted  evidence  showed  conclusively  that  plaintiff 
was  guilty  of  negligence  which  contributed  to  any  injury  he  may  have 
received;  (3)  that  the  uncontroverted  evidence  showed  conclusively 
that  plaintiff  assumed  the  risk  of  any  danger  incident  to  the  location 
of  the  coal  car  upon  the  track  of  the  Santa  Fe  Railway  Company.  We 
do  not  think  that  either  of  these  propositions  can  be  maintained.  On 
the  contrary,  we  are  of  opinion  that  the  evidence  was  amply  sufficient 
to  require  the  submission  of  each  of  the  questions  involved  to  the  jury 
for  their  decision,  and,  as  indicated  by  our  conclusions  of  fact,  war- 
ranted their  findings  which  are  necessarily  embraced  in  their  verdict, 
against  appellant  upon  each  of  them.  The  mere  fact  that  appellant 
did  not  actually  know  of  the  close  proximity  of  the  coal  car  to  the 
street  railway  track  before  the  accident,  was  not  sufficient  to  acquit  it 
of  the  charge  of  negligence.  It  is  undisputed  that  the  car  had  been 
standing  where  it  was  when  appellee  was  hurt,  practically  all  of  the 
day  on  which  the  accident  happened,  T.  R.  Potts,  appellant's  claim 
agent,  testified  that  it  had  inspectors  at  the  time  of  the  accident  whose 
duty  it  was,  among  other  things,  to  look  after  everything  that  would 
hinder  the  service  of  the  cars ;  that  if  there  was  any  obstruction  on  the 
tracks,  to  look  after  it  and  keep  the  cars  running.  Appellee  testified 
that  appellant  had  inspectors  to  look  after  the  tracks  when  he  was  in- 
jured to  see  that  they  were  clear.  C.  L.  McManus,  freight  agent  for 
the  Santa  Fe  Railroad  at  Dallas,  testified  that  if  he  had  had  any  knowl- 
edge of  the  fact  that  there  was  a  coal  car  on  the  Santa  Fe  track 
where  the  accident  occurred,  dangerously  close  to  appellant's  railway 
track,  he  would  have  taken  action  in  respect  to  moving  that  car  im- 
mediately, and  as  a  matter  of  precaution  would  have  stationed  a  man 
there  to  flag  and  warn  the  street  car  people.  Whether  under  the  cir- 
cumstances appellant  was  guilty  of  negligence  in  failing  to  discover  the 
situation  of  the  coal  car  and  to  remove  or  request  its  removal  by  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company,  was  clearly  a  contro- 
verted issiie  and  its  withdrawal  from  the  jury  would  have  been  error. 
Nor  would  the  fact  that  appellant  did  not  have  control  of  the  coal  car 
or  Santa  Fe  track  necessarily  relieve  it  of  liability.  As  said  by  this 
court  in  the  case  of  Railway  Company  v.  Ellen  Williams,  decided  at  a 
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former  day  of  this  term  (March  6,  1909),  and  unreported:  'If  an  ac- 
cident occurs  from  two  causes,  both  due  to  negligence  of  different  per- 
sons, but  together  the  efficient  cause,  then  all  the  persons  whose  acts 
contribute  to  the  accident  are  liable  for  an  injury  resulting,,  and  the 
negligence  of  one  furnishes  no  excuse  for  the  negligence  of  the  other/' 
Therefore,  notwithstanding  the  Santa  Fe  Bail  way  Company  was  guilty 
of  negligence  in  placing  the  coal  car  so  close  to  the  railway  track  of 
appellant,  the  jury  were  justified  in  concluding  that  appellant  failed 
to  use  ordinary  care  to  discover  and  have  said  car  removed,  and  that 
such  negligence  concurring  with  the  negligence  of  the  Santa  Fe  Bail- 
way  Company  proximately  contributed  to  cause  appellee^s  injuries.  So, 
too,  the  undisputed  fact  that  appellee  knew  before  the  accident  that 
the  coal  car  was  standing  on  the  track  of  the  Santa  Fe  Bailway  Com- 
pany near  appellant's  railway  track,  did  not,  as  a  matter  of  law, 
charge  him  with  contributory  negligence  or  impose  upon  him  the  as- 
sumption of  the  risk  of  danger  from  said  car.  He  testified  in  effect 
that  he  saw  the  car  there  that  evening  about  6:40  or  7  o'clock  p.  nu, 
but  had  not  noticed  it  that  night  after  dark ;  that  it  was  drizzling  rain, 
most  of  the  curtains  of  the  oar  drawn  down  and  very  dark ;  that  while  or- 
dinarily there  would  be  nothing  to  prevent  a  man  from  seeing  cars  stand- 
ing on  the  Santa  Fe  track,  yet  if  the  curtains  of  the  street  car  were 
down  and  it  was  raining,  he  did  not  think  a  man  would  discover  the 
cars.  He  further  stated  that  just  before  he  was  injured  he  had  flagged 
two  railroad  crossings;  that  the  cord  that  rings  the  register  of  fares 
got  hung  and  that  after  getting  up  in  the  ear  and  fixing  it  he  stepped 
down  on  the  running-board  with  a  view  of  flagging  a  third  crossing, 
and  as  he  did  so  he  was  struck  by  the  coal  car  and  injured.  Before 
this  he  did  not  know  of  the  dangerous  nearness  of  the  coal  car  to  the 
street  railway  track,  and  the  evidence  tends  strongly  to  show,  if  not 
conclusively  so,  that  he  could  not  have  known  of  it  without  a  close 
examination  for  that  purpose.  This  he  was  not  required  to  do.  It 
was  the  duty  of  appellant  to  exercise  that  degree  of  care  required  of 
it  by  law  to  have  its  railway  track  in  proper  condition  for  the  use  of 
appellee,  and  to  this  end  it  devolved  upon  it  to  make  such  inspections 
thereof  as  were  essential  to  constitute  such  care.  This  duty  appellee 
had  a  right  to  assume  had  been  properly  performed,  and  the  fact  that 
he  might  have  discovered  by  an  investigation  the  dangerous  proximity 
of  the  coal  car  to  the  street  railway  track  does  not  affect  his  right  to 
recover.  Of  course,  it  was  appellee's  duty  to  use,  while  engaged  in  the 
performance  of  his  duties,  that  care  for  his  own  safety  which  a  person 
of  ordinary  prudence  would  have  used  under  similar  circumstances,  and 
he  will  be  charged  with  a  knowledge  of  those  things  and  held  respon- 
sible for  a  failure  to  exercise  those  precautions  which  such  a  person 
would  ordinarily  know  and  exercise,  whether  he  negligently  failed  to 
observe  and  exercise  them  or  not.  Therefore,  as  said  in  Peck  v.  Peck, 
99  Texas,  10,  "it  is  thus  that  he  may  be  charged  with  knowledge  of  a 
defect  and  danger  arising  from  negligence  of  the  master,  not  because 
he  is  under  obligation  to  make  inquiry  or  examination  as  to  the  mas- 
ter's performance  of  duty,  but  because  the  thing  is  such  that  with 
common  prudence  he  ought  to  see  or  know  it  in  doing  his  own  work." 
Becognizing  these  principles  and  putting  the  matter  in  the  most  favor* 
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able  light  for  appellant  warranted  by  the  evidence,  it  can  not  be  said 
that  contributory  negligence  on  the  part  of  appellee  or  his  assumption 
of  the  risk  of  danger  incident  to  the  location  of  the  coal  car  upon  the 
Santa  Fe  track  was  so  conclusively  established  as  to  require  us  to  re- 
verse the  judgment  of  the  lower  court  on  either  of  those  grounds. 

It  does  not  appear  that  appellee  had  actual  knowledge  of  the  dan- 
gerous proximity  of  the  coal  car  to  appellant's  track,  and  unless  that 
fact  was  suflSciently  obvious  to  charge  him  with  knowledge  of  it  by  rea- 
sonable observation  he  will  not  be  held  to  have  assumed  the  risk  of  in- 
jury from  it ;  nor  is  he  to  be  held  guilty  of  contributory  negligence  as 
a  matter  of  law  in  stepping  down  upon  the  running-board  of  the  street 
car  without  previously  or  at  the  same  instant  looking  to  see  whether 
he  was  in  danger  from  the  coal  car.  (Whipple  v.  New  York,  N.  H.  ft 
H.  R.  Co.  (Rhode  Island),  5  Am.  &  Eng.  R.  R.  Cases  (N.  S.),  517.) 
In  the  case  cited,  it  is  held  that  the  dangerous  proximity  of  a  telegraph 
pole  placed  near  a  railway  track  which  inclined  towards  it  at  the  top, 
so  that  the  space  between  the  pole  and  the  ladder  on  the  side  of  the 
freight  car  which  the  plaintiff  was  climbing  at  the  time  injured  was 
fifteen  and  one-eighth  inches,  was  not  an  obvious  defect 

Appellant  requested  tlie  trial  court  to  charge  the  jury  as  follows: 
**You  are  instructed  that  under  the  uncontroverted  evidence  plaintiff 
knew  of  the  location  of  the  cars  of  the  Santa  Fe  Railway  Company  on 
its  track,  and  you  are  therefore  instructed  that  it  was  the  duly  of 
plaintiff  to  exercise  ordinary  care  to  avoid  coming  in  contact  or  colli- 
sion with  such  cars,  and  if  you  find  and  believe  from  the  evidence  that 
he  nev^  looked  to  see  if  he  was  opposite  said  cars  and  never  used  any 
means  whatever  to  ascertain  the  immediate  danger  of  a  collision  with 
said  car,  then  he  would  be  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  it  would  be  your  duty  to  return  your  verdict  for  the 
defendant.^*  The  refusal  of  this  charge  is  made  the  basis  of  appellant's 
fourth  assignment  of  error.  This  charge,  we  think,  was  upon  the 
weight  of  the  evidence  and  properly  refused.  There  was  evidence  that 
appellee  observed  the  coal  car  standing  on  the  Santa  Fe  track  some 
three  or  four  hours  before  the  accident  resulting  in  his  injury  oc- 
curred, but  it  certainly  did  not  conclusively  appear  that  the  proximity 
of  the  car  or  the  danger  of  coming  in  contact  with  it  was  obvious  or 
that  appellee  must  necessarily  have  known  of  such  proximity  and  dan- 
ger in  the  discharge  of  his  duties.  Unless  it  did  so  appear  from  the 
evidence  appellee  had  the  right  to  assume,  as  heretofore  stated,  that 
appellant  had  exercised  the  care  defined  by  law  to  furnish  him  a  track 
free  from  obstructions  and  reasonably  safe  for  his  use  in  the  perform- 
ance of  the  work  required  of  liim.  The  charge  in  question  is  so  framed 
that  had  it  been  given  the  jury  would  have  thereby  been  misled  into 
the  belief  that  it  was  appellee's  duty  to  examine  and  ascertain  whether 
or  not  the  car  was  dangerously  near  the  street  railway  track,  and  that 
if  he  failed  to  do  so  he  could  not  recover.  Wliether  under  all  the  facts 
and  circumstances  of  the  case  the  appellee  failed  to  exercise  ordinaiy 
care  for  his  own  safety  was  an  issue  of  fact  for  the  jury;  and  this 
issue  by  the  general  charge,  and  especially  by  a  special  instruction 
given  at  the  request  of  appellant,  was  fairly  submitted. 

Ifor  did  the  court  materially  err  in  refusing  to  give  appellant's  spe- 
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dal  charges  Nos.  seven  and  eight,  to  the  effect  that  there  was  no  evi- 
dence before  the  jury  that  any  authorized  agent  of  appellant  had  no- 
tice of  the  location  of  the  coal  car  or  participated  in  placing  it  upon  the 
Santa  Fe  track  before  the  accident,  or  that  it  had  control  over  the 
placing  or  removal  of  said  car  and  therefore  was  not  charged  with  such 
control,  and  that  the  jury  should  not  consider  any  claim  of  appellee 
that  it  had  such  notice.  These  charges  were  probably  upon  the  weight 
of  the  evidence  and  clearly  calculated  to  induce  the  jury  to  believe  that 
if  appellant  had  no  actual  notice  of  the  placing  of  and  location  of  the 
coal  car  on  the  Santa  Fe  track,  that  under  no  circumstances  would  it 
be  liable  for  the  injuries  sustained  by  appellee.  Such  is  not  the  law. 
It  was  appellant's  duty  to  exercise  ordinary  care  to  discover  the  exact 
location  of  said  car  and  such  care  to  have  it  removed.  Failing  in  this, 
it  could  not  escape  liability  on  the  ground  that  it  had  no  actual  notice 
that  the  car  was  there  and  no  authority  to  control  it.  The  evidence 
shows  that  had  appellant  exercised  ordinary  care  it  would  have  dis- 
covered the  close  proximity  of  the  car  to  its  track  and  that  upon  the 
giving  of  notice  of  that  fact  to  the  agent  of  the  Santa  Fe  Railway 
Company  at  Dallas,  immediate  steps  would  have  been  taken  by  him  to 
remove  the  car. 

We  have  found  no  error  requiring  a  reversal  of  the  case,  and  the 
judgment  of  the  court  below  is  therefore  aflBrmed. 

Affirmed,  . 
ON  rehkarinq. 

In  this  motion  we  are  asked  to  make  additional  findings  of  fact, 
which  we  do  as  follows:  In  the  vicinity  of  Moser's  foundry,  by  which 
the  defendant's  cars  passed  upon  its  track,  there  were  three  railway 
crossings  in  rather  close  proximity  to  each  other.  The  car  of  the 
Santa  Fe  Railway  Company  which  injured  the  appellee  was  located 
upon  the  track  of  that  company  alongside  defendant's  track  and  between 
the  second  and  third  railroad  tracks,  and  appellee  was  familiar  with 
the  location  of  all  the  crossings  and  of  Moser's  foundry.  Appellee  knew 
that  the  coal  car  with  which  he  came  in  contact  was  located  between 
the  second  and  third  tracks  and  near  the  foundry,  and  at  the  time  of 
the  accident  he  knew  he  was  between  the  second  and  third  tracks,  and 
that  he  was  near  the  foundry.  The  distance  between  the  second  and 
third  tracks  was  100  to  150  feet.  As  appellee  stepped  down  On  the 
running-board  just  immediately  before  he  was  injured  he  did  not  look 
to  see  if  the  car  that  he  came  in  contact  with  was  standing  there. 
Whether  he  could  have  seen  the  car,  h-ad  he  looked,  is  not  entirely  free 
from  doubt.  He  testified  on  that  point  as  follows :  "I  suppose  the  street 
car  had  a  headlight  on  the  front  of  it.  These  headlights  throw  a  light 
on  either  side  of  the  track  and  down  the  track  for  some  distance.  I 
don't  know  as  I  could  have  seen  one  (car)  if  I  had  looked.  I  suppose 
I  could  have  if  I  had  been  looking  that  way  and  had  not  been  attend- 
ing to  my  duties;  if  I  had  been  looking  for  cars  I  guess  I  could  have 
seen  it.  The  lights  on  the  car  that  I  was  running  were  dim  at  the 
time  I  got  hurt."  We  see  no  reason  to  change  our  views. as  expressed 
in  the  original  opinion.  Whether  the  appellant  was  guilty  of  negli- 
gence which  was  the  proximate  cause  of  appellee's  injuries,  and  whether 
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appeOee,  mder  all  xbe  circnmstamccs  of  the  cmat,  was  gufltj  of  coo- 
trihatoaj  negii^ciice,  were  isoeB  of  fact  for  the  deteniiniation  of  the 
jaiT.    Tbe  mouoo  for  rehearing  ia  orermled. 

Or€rraf/«dL 
Writ  of  error  refused. 


L.  GorCH  ET  AL.  T.  J.  M.  COFFDL 
Decided  ^Uj  1,  1909. 


A  broker,  m  order  to  cam  Ids  eoanuKioii,  most  find  a  pnrdiaaer  not  onlj 
remdy,  able  and  wifliiig  to  boj  his  prindpftl'a  property,  but  also  npon  the  Tery 
tema  authorized  bj  the  prineipaL 


The  ageat  or  broker  anthorisied  to  eell  must  keep  within  the 
aiithoritj  eonferred  npon  him,  and  strictly  pnrsoe  the  method  preseribed  by  his 
instroetions. 


Where  the  broker  was  anthorized  to  sell  2424  acres  of  land  at  five  dollars 
per  acre,  oae-half  cash  and  balance  in  one,  two,  three,  fonr  and  five  years  with 
interest  at  seven  percent,  a  contract  entered  into  by  the  asent  and  the  allied 
porchaser  in  Febmaiy  by  which  the  latter  agreed  to  pay  Ire  dollars  per  acre, 
one-hidf  cash  and  the  balance  in  one,  two,  three,  four  and  fire  years,  etc,  bnt 
containing  a  stipulation  that  the  sale  should  be  closed  on  or  before  April  Ist 
next»  that  time  being  allowed  to  the  principal  to  prepare  deeds,  etc,  and 
the  purchaser  to  complete  purchase,  and  that  one  thousand  dollars  paid  the  broker 
should  be  a  forfeit  on  failure  of  the  purchaser  to  comply,  otherwise  to  be  a 
part  of  the  cash  payment,  and  binding  the  principal  to  execute  deeds,  was  not 
a  compliance  with  the  terms  authorized  by  the  principal,  and  did  not  oititle 
the  broker  to  commission  for  procuring  a  purchaser. 


Where,  in  a  suit  by  the  broker  for  commission,  the  undisputed  facts  showed 
that  the  alleged  sale  was  not  in  accordance  with  the  terms  authorized  by  the 
principal,  evidence  as  to  the  motive  inducing  the  broker  to  so  draw  the  contract, 
and  that  it  was  reasonable  and  customary  to  so  draw  it,  was  properly  excluded 
as  immaterial. 

Error  from  the  County  Court  of  Hill  county.  Tried  below  before 
Hon.  N.  J.  Smith. 

L.  C.  McBride,  for  plaintiffs  in  error. 

Morrow  <&  Smithdeal,  for  defendant  in  error. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  the 
plaintiffs  in  error,  L.  Gough  and  C.  G.  Witherspoon,  against  the  de- 
fendant in  error,  J.  M.  CoflBn,  to  recover  $606  commissions  alleged  to 
be  due  them  for  procuring,  as  the  agents  of  defendant,  a  purchaser 
for  a  2,424-acre  tract  of  land  owned  by  defendant  situated  in  Deaf 
Smith  County,  Texas.  Defendant  pleaded  a  general  demurrer,  general 
denial,  and  that  if  plaintiffs  ever  made  a  contract  for  the  sale  of  his 
land  the  same  was  not  within  the  time  nor  upon  the  terms  authorized 
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by  him.  The  case  went  to  trial,  a  jury  empaneled,  and  upon  the  con- 
clusion of  the  evidence  the  court  peremptorily  instructed  a  verdict  for 
the  defendant  upon  which  judgment  was  duly  entered,  and  the  plaintiffs 
have  brought  the  case  to  this  court  by  writ  of  error. 

We  shall  not  discuss  the  several  assignments  of  error  in  detail.  It 
appearing  by  the  undisputed  evidence  that  the  vn^itten  contract  entered 
into  between  the  plaintiffs  and  the  purchaser  procured  by  them,  and 
upon  which  they  relied  and  sought  to  bind  the  defendant,  was  not  in 
accordance  With  the  terms  and  within  the  scope  of  the  authority  given 
by  defendant,  the  court  correctly  directed  a  verdict  in  his  favor.  The 
law  is  well  settled  that  the  broker,  in  order  to  earn  his  commission, 
must  find  a  purchaser  not  only  ready,  able  and  willing  to  buy  his  prin- 
cipal's property,  but  also  upon  the  very  terms  authorized  by  the  prin- 
cipal. In  this  case  it  appears  by  the  uncontroverted  evidence,  and  is 
in  fact  so  alleged  and  admitted  by  the  plaintiffs,  that  the  terms  and 
price  upon  which  plaintiffs  were  authorized  to  sell  defendant's  land 
were  five  dollars  an  acre,  one-half  cash  and  the  balance  in  one,  two, 
three,  four  aiid  five  years,  respectively,  with  seven  percent  interest  per 
annum  on  deferred  payments,  the  defendant  to  pay  plaintiffs  for  pro- 
curing the  purchaser  five  percent  of  the  purchase  price  of  the  land. 
Plaintiffs  claimed  to  have  made  a  written  contract  of  sale  of  defendant's 
land  with  T.  E.  Shirley  on  the  23d  day  of  February,  1906.  This  con- 
tract recites  that  the  terms  of  sale  are  five  dollars  an  acre,  one-half 
cash  and  the  balance  in  one,  two,  three,  four  and  five  years,  etc.,  and 
in  addition  thereto  provides:  "That  the  said  sale  shall  be  closed  on 
or  before  April  1,  1906,  the  said  J.  M.  CoflSn  being  allowed  that  time 
to  prepare  his  deed  of  conveyance,  abstracts  and  other  muniments  of 
title  if  need  be,  and  the  said  T.  E.  Shirley  may  be  allowed  that  time, 
if  need  be,  to  complete  his  purchase,  and  the  said  T.  E.  Shirley  now 
pays  to  the  said  Witherspoon  &  Gough  the  sum  of  $1,000  for  the  said 
J.  M.  Coffin  and  as  his  legally  constituted  agents  for  the  sale  of  the 
above-described  land,  the  receipt  of  which  is  hereby  acknowledged, 
which  said  sum  is  to  be  held  by  them  for  the  use  and  benefit  of  the 
said  J.  M.  Coffin,  until  the  said  J.  M.  Coffin  shall  execute  and  deliver 
his  deeds  of  conveyance  with  abstracts  showing  good  and  sufficient 
title  to  said  land  when  the  said  G.  C.  Witherspoon  and  L.  Gough 
shall  deliver  said  sum  of  money  to  said  J.  M.  Coffin  and  it  shall  be 
paid  as  a  part  of  the  cash  payment  of  said  land.  It  is  further  agreed 
that  the  said  sum  of  $1,000  shall  be  held  and  considered  as  a  forfeit 
to  said  J.  M.  Coffin  in  the  event  that  said  T.  E.  Sliirley  shall  fail  to 
comply  with  his  undertakings  as  herein  set  forth,  and  it  shall  be  con- 
sidered as  a  part  of  the  cash  payment  on  the  purchase  of  said  land 
and  shall  be  held  and  binding  on  the  said  J.  M.  Coffin  to  make  and 
execute  his  deeds  of  conveyance  as  above  set  forth,  to  the  said  T.  E. 
Shirley."  The  agent  or  broker,  authorized  to  sell,  must  keep  within 
the  restricted  authority  conferred  upon  him,  and  strictly  pursue  the 
method  prescribed  by  his  instructions.  (Colvin  et  al.  v.  Blanchard, 
101  Texas,  231;  Pomeroy,  Specific  Performance,  114,  sec.  77.)  It  is 
apparent  the  agents  in  the  case  at  bar  did  not  do  so.  They  were  au- 
thorized to  sell  2,424  acres  of  land  at  five  dollars  per  acre,  one-half  cash, 
balance  payable  in  one,  two,  three,  four  and  five  years.     The  entire 
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purchase  price  amounts  to  $12,120.  They  relied  upon  the  written  con- 
tract made  by  them  with  the  alleged  purchaser,  Shirley.  This  contract 
is  dated  February  23,  1906,  and  stipulates  not  that  the  sale  shall  be 
closed  at  once,  but  on  or  before  April  1,  1906.  It  purports  to  bind 
CoflSn,  the  principal,  to  convey  the  land  to  Shirley,  and  acknowledges 
the  receipt  by  the  agents  of  $1,000  cash;  it  stipulates  that  said  sum 
shall  not  only  be  held  and  considered  as  a  forfeit  to  said  principal  in 
the  event  Shirley  shall  fail  to  comply  with  his  contract,  but  shall  be 
considered  as  a  part  of  the  cash  payment  on  the  purchase  of  said  land, 
"and  shall  be  held  and  binding  on  the  said  J.  M.  CoflSn  to  make  and 
execute  his  deeds  of  conveyance  to  said  Shirley .^^  This  was  not  a  com- 
pliance with  the  terms  authorized  by  the  principal,  CoflBn.  He  empow- 
ered the  plaintiflfs  in  error  to  sell  only  upon  a  cash  payment  of  one- 
half  of  the  purchase  price,  which  was  $6,060.  The  case  of  DeSollar  v. 
Hanscome,  158  U.  S.,  216,  is  directly  in  point.  In  that  case  Hans- 
come,  who  lived  in  Wichita,  Kansas,  owned  a  lot  or  parcel  of  land  in 
Denver,  Colorado.  He  authorized  a  real  estate  broker  to  sell  tliis  lot 
for  $5,000,  one-half  cash,  balance  in  one  and  two  years.  The  agent 
sold  to  DeSollar  and  entered  into  a  written  contract  with  him  wherein 
it  was  agreed  that  "SJiid  DeSollar  is  to  pay  five  thousand  ($5,000) 
dollars  for  the  lots  above  described,  payments  as  follows,  to  wit:  two 
hundred  dollars  ($200)  in  cash  this  day,  receipt  of  which  is  hereby 
acknowledged,  and  twenty-three  hundred  ($2,300)  dollars  on  or  be- 
fore the  evening  of  the  24th  day  of  the  present  month  of  March;  the 
remaining  sum  of  the  purchase  money  ($2,500),  one-half,  or  $1,250, 
is  to  be  due  and  payable  on  or  before  one  year  from  date  of  deed,  and 
the  other  $1,250  in  two  years,  on  or  before,  from  date  of  deed,  each 
sum  bearing  interest  at  the  rate  of  eight  percent  per  annum,  interest 
payable  semi-annually,  payments  of  these  deferred  amounts  to  be  se- 
cured by  notes  and  deed  of  trust  on  the  property  now  bargained  for. 
It  is  imderstood  that  good  and  suflScient  and  satisfactory  deed  is  to  be 
made  by  the  said  \Vm.  B.  Hanscome  for  the  said  described  property  on 
or  before  the  24th  day  of  the  present  month  of  March,  at  which  time 
the  papers  are  all  to  be  dated  and  executed.  It  is  also  further  under- 
stood that  the  property  conveyed  is  to  be  clean  and  clear  of  all  incum- 
brance. And  it  is  further  understood  that  if  the  said  DeSollar  is  or 
should  be  in  default  in  meeting  the  second  payment  herein  provided  for, 
then  the  $200  paid  this  day  shall  be  forfeited.'*  In  an  action  for  spe- 
cific performance  of  this  contract  the  court  said:  "Obviously  the 
agreement  signed  by  Henry  as  agent  was  not  within  the  scope  of  the 
authority  given.  Authority  to  sell  for  five  thousand  dollars,  one-half 
cash,  is  not  satisfied  by  an  agreement  to  sell  for  five  thousand  dollars, 
two  hundred  cash  and  twenty-three  himdred  dollars  in  three  weeks  and 
the  balance  on  time.*' 

It  appearing  that  the  alleged  sale  to  Shirley  was  not  in  accordance 
with  the  terms  authorized  by  Coflin,  the  motive  that  induced  his  agents 
to  so  draw  the  contract,  or  the  fact  that  it  was  reasonable  and  custo- 
mary to  so  draw  it,  was  wholly  immaterial,  and  the  assignments  com- 
plaining of  the  court's  refusal  to  permit  an  inquiry  into  those  matters 
are  without  merit.    The  judgment  of  the  court  below  is  aflBrmed. 

Affirmed, 
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Eclipse  Paint  &  Manufacturing  Compant  v.  New  Pbocess  Eoof- 

ING  &  Supply  Company. 

Decided   May    1,    1909. 

1. — ^Interstate  Coxnmeroe — Statute — ^Anti-Trust  Law. 

The  provisions  of  the  statute  of  this  State  known  as  the  anti-trust  law 
of  1903,  apply  only  to  contracts  over  which  the  State  has  control,  and  not  to 
interstate  commerce  or  transactions  affecting  it.  Gen.  Laws  1903^  chap.  94, 
p.  119. 

8. — Same — Contract — Sale  of  Goods — Acoonnt. 

Where  the  seller  was  a  manufacturer  and  dealer  in  paints  in  Ohio,  and 
the  purchaser  was  engaged  in  business  in  this  State,  and  the  latter  gave  the 
former's  agent  in  Texas,  an  order  for  paints  which  was  forwarded  to  the  seller 
in  Ohio  and  was  there  accepted  by  him  and  the  paints  shipped  to  the  purchaser 
in  Texas,  the  transaction  was  interstate  commerce;  and  the  fact  that  the  sale 
was  made  under  an  agreement  or  contract  of  the  kind  denounced  by  the  anti-trust 
law  of  this  State  afforded  no  defense  to  an  action  on  account  for  the  goods. 

3. — ^Account — ^Evidence. 

Where  the  suit  was  on  apcount  for  goods,  and  the  defendant  introduced  in 
evidence,  without  qualification,  the  amended  original  petition  and  the  exhibits 
attached  thereto  which  showed  that  defendant  ordered  the  goods  in  writing  and 
agreed  to  pay  therefor  the  amount  set  out  in  the  account,  and  that  the  goods  were 
delivered,  this  was  sufficient,  in  the  absence  of  any  valid  defense,  to  support 
a  judgment  in  favor  of  plaintiff  for  the  amount  of  tne  account. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Thos.  P.  Nash. 

Saner  &  Saner  and  Don  Bobinson,  for  appellant. 

Etheridge  &  McCormicJe,  for  appellee. — ^The  contract  in  question 
gave  appellee  the  exclusive  sale  of  the  goods  in  the  territory  of  Dallas, 
Dallas  County,  Texas,  for  the  period  of  one  year,  and  as  long  there- 
after as  it  should  purchase  from  appellant  a  certain  specified  quantity 
of  paint  annually,  and  same  contravened  the  anti-trust  laws  of  the 
State  of  Texas.  Texas  Brewing  Co.  v.  Anderson,  40  S.  W.,  737;  Pas- 
teur Co.  V.  Burkey,  22  Texas  Civ.  App.,  232 ;  Vandeweghe  v.  American 
Brewing  Co.,  61  S.  W.,  527 ;  Troy  Buggy  Co.  v.  Fife  &  Miller,  74  S. 
W.,  956 ;  Simmons  &  Co.  v.  Terry,  79  S.  W.,  1103 ;  Norton  v.  Thomas, 
91  S.  W.,  780. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  brought  by  W. 
E.  Smith  and  S.  D.  Wyse,  residents  of  Cleveland,  Ohio,  doing  business 
at  said  place  under  the  firm  name  of  Eclipse  Paint  &  Manufacturing 
Company,  as  plaintiffis,  against  New  Process  Boofing  &  Supply  Com- 
pany, a  Texas  corporation,  as  defendants,  upon  a  sworn  account.  Upon 
the  trial  the  court  rendered  judgment  for  the  defendants.  Plaintiffs* 
motion  for  new  trial  having  been  overruled,  they  perfected  an  appeal. 

The  appellants,  manufacturers  of  a  certain  kind  of  paint,  at  Cleve- 
land, Ohio,  sold  and  delivered  to  defendants  a  bill  of  paints  so  manu- 
factured by  them  consisting  of  a  certain  number  of  barrels,  half  bar- 
rels and  gallon  cans  at  a  specified  price  per  gallon,  altogether  aggre- 
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gating  $1,957.06,  npon  which  account  there  was  a  credit  of  $10,  leav- 
ing duo  appellants  $1,947.05,  to  recover  which  this  suit  was  instituted. 
The  defendants  denied  liability,  and  specially  answered  that  the  sale 
of  said  goods  was  made  in  violatioii  of  and  in  contravention  of  the 
law,  known  as  the  "Anti-trust  Law  of  Texas,**  and  therefore  collection 
for  the  same  could  not  be  enforced  under  the  statute.    It  was  alleged 
that  the  goods  were  sold  under  and  by  virtue  and  in  pursuance  of  a 
certain  contract  in  writing  entered  into  by  and  between  the  plaintiffs 
and  defendants  on  the  6th  day  of  November,  1906,  whereby  the  plain- 
tiffs, for  and  in  consideration  of  the  defendants  placing  their  order  for 
the  goods,  agreed  and  covenanted  with  the  defendants  to  give  them  the 
exclusive  sale  of  said  goods  so  ordered  in  the  territory  of  Dallas,  in  the 
county  of  Dallas,  in  the  State  of  Texas,  for  a  period  of  one  year  and  as 
long  thereafter  as  defendants  should  purchase  not  less  of  the  plaintiffs' 
goods  annually  than  the  quantities  specified  in  said  order.    It  was  fur- 
ther alleged  that  the  goods,  wares  and  merchandise  referred  to  in  the 
petition  and  in  said  written  contract  were  paints  of  various  grades  and 
kinds,  and  that  the  subject  matter  of  said  contract  was  a  commodity 
and  merchandise,  useful  and  beneficial  to  the  public,  and  it  was  the  in- 
tention and  purpose  of  said  parties  to  said  contract,  in  the  making  of 
the  same,  to  prevent  competition  in  the  sale  and  purchase  of  such 
commodities  and  merchandise  within  the  city  and  county  of  Dallas,  in 
the  State  of  Texas,  so  that  none  could  buy  from  plaintiffs  except  de- 
fendants, and  said  contract  thus  created  a  trust  and  monopoly  and  a 
conspiracy  in  restraint  of  trade  in  said  merchandise  and  commodity, 
and  that  likewise  the  defendants,  by  the  terms  of  said'  contract,  at- 
tempting to  bind  themselves  to  buy  such  commodities,  to  wit,  paints 
from  the  plaintiffs,  and  from  no  other  person,  for  the  period  or  periods 
of  time  designated  in  said  contract.    On  the  trial  the  plaintiffs  intro- 
duced in  evidence  an  itemized  account  of  the  paints  showing  the  num- 
ber of  gallons  sold  defendants  and  the  price  per  gallon,  which  account 
was  duly  verified  under  the  statute.     The  defendants  introduced  in 
evidence  a  written  contract  signed  by  the  plaintiffs  and  defendants, 
wherein  it  was  agreed  that  in  consideration  of  the  order  given  for  the 
paints  and  the  prompt  payment  for  the  said  goods  by  the  said  parties 
of  the  second  part,  "the  said  The  Eclipse  Paint  &  Manufacturing  Com- 
pany has  agreed  as  follows:   1.  To  give  the  said  parties  of  the  second 
part  the  exclusive  sale  of  said  goods  ordered  in  the  above  described 
order  in  the  territory  of  Dallas,  county  of  Dallas,  State  of  Texas,  for 
the  period  of  one  year,  and  as  long  thereafter  as  the  said  parties  of  the 
second  part  shall  purchase  from  The  Eclipse  Paint  &  Manufacturing 
Company  not  less  of  the  said  goods  annually  than  the  quantities  speci- 
fied in  the  order  described  above.'* 

Judgment  was  rendered  for  defendants,  evidently  on  the  ground 
that  this  contract  was  violative  of  the  anti-trust  law  of  1903,  and 
therefore  no  recovery  could  be  had  for  the  paints.  The  appellants  as- 
sail this  holding  and  contend  that  the  court  erred  in  not  rendering 
judgment  in  their  favor  for  the  amount  sued  for.  This  contention 
must  be  sustained.  The  appellants  were  manufacturers  and  dealers  in 
paints  at  Cleveland,  Ohio,  and  the  defendants  were  engaged  in  business 
at  Dallas,  in  the  State  of  Texas.    The  defendants  gave  to  plaintiffs' 
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agent  an  order  for  the  paints  in  Texas^  which  he  forwarded  to  Cleve- 
land, Ohio,  and  it  was  there  accepted  by  plaintiffs  and  the  goods  shipped 
to  defendants  at  Dallas,  Texas.  The  transaction  was  commerce  between 
cHizens  of  Ohio  and  citizens  of  Texas,  and  was  interstate  commerce. 
It  being  interstate  commerce,  power  to  regulate  the  same  is  conferred 
on  Congress  by  article  1,  section  8,  clause  3  of  the  Constitution  of  the 
United  States.  The  Legislature  of  Texas,  in  enacting  chapter  94, 
Laws  of  1903,  p.  119,  known  as  the  ** Anti-trust  Law  of  1903,*'  intended 
that  it  should  apply  only  to  contracts  over  which  the  State  had  control, 
and  not  to  interstate  commerce,  power  to  regulate  which  had  been  con- 
ferred on  Congress.     (Albertype  v.  Gust  Feist  Co.,  102  Texas,  219.) 

But  appellee  insists  that  the  trial  court  did  not  err  in  rendering 
judgment  in  its  favor  for  the  appellants  adduced  no  legal  evidence  in 
support  of  the  claim  sued  on.  The  account  sued  on  was  duly  verified 
as  provided  by  the  statute  and  was  introduced  in  evidence  without  ob- 
jection. It  was  such  an  account  as  could  be  verified  under  the  statute. 
But  if  this  were  not  true,  the  appellees  introduced  in  evidence,  without 
qualification,  the  amended  original  petition  of  plaintiffs,  and  the  ex- 
hibits attached  thereto,  by  which  it  is  shown  that  defendant  ordered 
the  goods  in  writing  and  agreed  to  pay  therefor  the  amount  as  set  out 
in  the  account  sued  on  and  that  the  goods  were  delivered.  It  follows 
that  the  trial  court  erred  in  not  rendering  judgment  for  appellants. 

The  judgment  is  reversed  and  judgment  rendered  for  the  appellants 
for  the  amount  sued  for. 

Reversed  and  rendered. 


Galveston,  Hahkisbubo  &  San  Antonio  Eailwat  Company  v, 

W.  J.  WlHTZ. 
Decided  May  4,  1909. 

1. — CliaTge— Aisnniptlon  of  7aot— Error. 

In  an  action  against  a  railroad  company  for  damages  for  personal  injuries 
alleged  to  liaTe  been  caused  by  the  existence  of  an  open  ditch  or  trench  in 
defendant's  yards  where  plaintiff  was  required  to  work,  the  evidence  being 
sharply  conflicting  as  to  whether  or  not  there  was  in  fact  an  open  ditch  or 
trench  at  the  place  alleged,  it  was  reversible  error  for  the  trial  court  to  assume 
in  its  charge  the  existence  of  the  ditch  or  trench. 

8. — ^Hegligenoe— PleadlBgr  and  Proof. 

Where  plaintiff's  cause  of  action  was  predicated  upon  the  negligence  of  the 
defendant  in  permitting  an  open  ditch  in  its  yards  where  plaintiff  was  required 
to  work,  the  admission  of  testimony  to  the  effect  that  defendant's  premises 
could  have  been  drained  without  leaving  open  ditches  or  trenches  by  putting  in 
drains  of  a  permanent  character,  was  error. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below 
before  Hon.  Munford  Kennon. 

Baker,  Botis,  Parher  £  Garwood  and  W.  B.  Oarrett,  for  appellant. — 
Where,  in  a  suit  for  personal  injuries  predicated  upon  negligence,  the 
plaintiffs  petition  particularly  specifies  the  facts  and  defects  in  the 
prexnisee  on  which  b^  relies  as  constituting  negligence,  the  evidence 
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must  be  confined  to  the  particular  defects  specified,  and  it  19  reversible 
error  to  admit  evidence  on  other  grounds  of  negligence  not  pleaded. 
Eailway  v.  Hennessey,  75  Texas,  155;  Johnson  v.  Railway,  27  Texas 
Civ.  App.,  616;  Railway  v.  Summers,  49  S.  W.,  1106;  Jemigan  v. 
Brewing  Co.,  77  S.  W.,  260;  Currie  v.  Railway,  106  S.  W.,  1149; 
Railway  v.  French,  86  Texas,  96 ;  Railway  v.  Scott,  27  S.  W.,  827. 
» 

Adkins  &  Green,  for  appellee. — It  is  permissible  in  proving  negli- 
gence, because  of  open  ditches,  to  show  that  same  could  easily  have 
been  made  safe,  on  the  question  as  to  whether  or  not  defendant  had 
used  proper  care  to  furnish  a  safe  place  for  plaintiff  to  work.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Pitts,  42  S.  W.;  255,  258  (writ  of  error 
denied). 

McMEANS,  Associate  Justice. — ^Appellee  Wirtz  brought  this  suit 
against  appellant,  Galveston,  Harrisburg  &  San  Antonio  Railway  Com- 
pany, for  damages  for  personal  injuries  alleged  to  have  been  sustained 
by  him  while  in  the  service  of  appellant  in  the  capacity  of  switchman 
at  Glidden,  and  on  a  trial  before  a  jury  was  awarded  a  verdict  and 
judgment. 

Appellee  alleged  that  while  he  was  engaged  in  removing  a  broken 
drawhead  from  a  car  at  Glidden  by  direction  of  his  foreman,  he  was 
injured  by  stepping  into  a  ditch  or  trench  which  had  been  dug  across 
the  track  for  the  purpose  of  draining  the  railroad  yards,  and  predicated 
his  right  to  recover  on  the  negligence  of  the  railway  company  in  leav- 
ing the  trench  unfilled  and  in  not  filling  and  properly  tamping  the 
same  so  as  to  leave  the  ground  level,  and  in  stopping  the  car  at  a 
point  so  near  the  trench  as  to  render  the  place  at  which  plaintiff  was 
required  to  work  in  removing  the  drawhead,  unsafe.  Appellant  denied 
existence  of  the  trench  at  that  place.  On  the  trial  appellee  testified  to 
the  existence  of  the  trench  as  alleged  by  him,  and  further,  that  when 
pulling  on  the  drawhead  to  withdraw  it  from  the  casement  in  which  it 
was  fitted,  the  drawhead  yielded  suddenly,  slipping  out  toward  him  a 
distance  of  twelve  or  fourteen  inches,  and  that  this  caused  him  to  step 
backward,  and  in  doing  so  his  foot  went  into  the  trench,  and  this 
caused  him  to  lose  his  balance,  so  that  to  keep  from  falling  he  had  to 
retain  his  hold  on  the  drawhead  which  was  very  heavy,  and  thus  to 
sustain  its  weight,  etc.  None  of  the  other  witnesses  who  testified  in  the 
case  corroborated  appellee  as  to  the  existence  of  the  trench,  but  on  the 
contrary  testified  positively  that  no  such  trench  was  there.  The  issue 
was  thus  sharply  drawn.  Under  this  state  of  facts  the  court  charged 
the  jury  as  follows : 

"If  you  find  from  the  evidence  that  on  the  morning  of  the  10th  day 
of  July,  1906,  while  the  plaintiff  was  attempting  to  remove  the  draw- 
head  from  the  disabled  car,  the  drawhead  suddenly  partially  yielded 
to  the  efforts  of  plaintiff  to  detach  it  from  the  car  while  the  plaintiff 
had  hold  of  it,  and  that  this  caused  the  weight  of  the  drawhead  par- 
tially to  fall  upon  the  plaintiff's  hands  and  against  his  body,  and  that, 
in  an  effort  to  sustain  his  balance  and  without  negligence  on  his  part, 
he  stepped  back  and  into  a  trench  running  across  or  partially  across 
th^  track  where  he  wa^  at  work,  and  thereby  he  was  crushed  dow^n  and 
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injured  substantially  as  alleged  in  his  petition;  and  if  you  further  find 
from  the  evidence  that  the  existence  of  the  trench  at  that  place  was 
negligence  on  the  part  of  the  defendant,  and  the  fact  of  the  trench 
being  at  that  place  was  the  proximate  cause  of  such  injury,  then  the 
plaintiif  would  be  entitled  to  recover  for  such  injuries  as  were  the 
proximate  result  of  such  negligence,  unless  such  injury  resulted  from 
a  risk  assumed  by  plaintiff.*' 

This  charge  is  assailed  by  appellant's  eleventh  assignment  of  error, 
which  complains  that  the  charge  is  erroneous  because  it  assumes  as  a 
fact  the  existence  of  the  trench  across  the  track  at  the  place  of  alleged 
injury,  when  the  existence  of  the  trench  at  that  place  was  a  vigorously 
controverted  issue  of  fact.  We  are  of  the  opinion  that  the  assignment  is 
meritorious  and  requires  a  reversal  of  the  judgment.  It  was  the 
province  of  the  jury  to  determine  from  all  the  evidence  whether  or 
not  there  was  a  trench  at  the  place  in  question,  and  the  charge  quoted 
clearly  invades  that  province.  We  do  not  think  that  the  error  was 
cured  by  other  portions  of  the  charge  or  by  any  special  charge  given. 
(St.  Louis  S.  W.  Ry.  v.  Smith,  63  S.  W.,  1064;  Missouri,  K.  &  T.  Ry. 
V.  Williams,  17  Texas  Civ.  App.,  675;  Campbell  v.  Ellsworth,  20  S. 
W.,  120;  Gulf,  C.  &  S.  F.  Ry.  v.  Finley,  U  Texas  Civ.  App.,  64.) 

The  sixth,  seventh  and  eighth  assignments  complain  of  the  admission 
in  evidence  over  defendant's  objection  of  the  testimony  of  certain  wit- 
nesses offered  by  plaintiff  to  prove  that  the  yards  at  Glidden  could 
have  been  drained  without  leaving  open  ditches  or  trenches  by  putting 
in  drains  of  a  permanent  character;  that  planks  1  by  6  inches  could 
be  nailed  on  the  cross-ties,  leaving  a  space  underneath  for  water  to  es- 
cape, and  that  wooden  box  culverts  or  boxes  of  sheet  iron  drilled  with 
holes  could  be  used  to  accomplish  the  purpose.  Appellee  did  not  in 
his  petition  predicate  negligence  upon  a  failure  upon  the  part  of  the 
railway  company  to  make  use  of  such  permanent  drains,  and  under  his 
pleadings  the  admission  of  the  testimony  objected  to  was  error.  While 
the  error  is  not  such  as  would  probably  require  a  reversal,  we  pass 
upon  the  assignments  merely  in  view  of  another  trial. 

As  the  judgment  must  be  reversed,  we  forbear  passing  upon  the  as- 
signments which  call  into  question  the  suflBciency  of  the  evidence  to 
sustain  the  verdict  and  judgment. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Atchison,  Topeka  &  Santa  Fe  Railway  Company  v.  J.  H.  Smythe. 

Decided  May  4,  1909. 

1. — Carrleri— Damage  to  Shipment — Connecting  Carriers — ^Negligence — ^Presump- 
tion— ^Bnrden  of  Proof. 

When  goods  are  received  in  ffood  condition  by  the  initial  carrier  and  delivered 
by  the  terminal  carrier  in  a  damaged  condition,  a  prima  facie  case  is  made 
against  the  latter.  In  such  case,  in  the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  the  loss  or  damage  was  caused  by  the  negligence  of  the  terminal 
carrier;  and  in  order  to  meet  the  case  so  made  it  devolves  upon  the  terminal 
earrier  to  show  that  the  damage  did  not  occur  on  its  line. 
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8. — Same— Contract  of  CazTiage--8tlpiilatloii  against  Liability. 

The  liability  of  a  common  carrier  to  make  compensation  for  ffoods  or  property 
lost  bv  it,  extends  at  common  law  not  only  to  the  dutv  imposed  upon  it  by  law 
to  safely  transport  the  goods  but  also  to  its  responsibility  to  make  reparation 
by  way  of  damases  in  favor  of  the  owner  of  the  property  to  the  fullest  extent 
fixed  and  allowed  by  law  in  such  case;  and  anv  agreement  that  diminishes  or 
destroys  its  liability  in  either  of  these  respects  is  contrary  to  public  policy  and 
void,  certainly  when  the  loss  is  attributable,  in  the  eyes  of  the  law,  to  the 
negligence  of  the  carrier.    Galveston,  H.  &  S.  A.  Ry.  Ck>.  v.  Ball,  SO  Texas,  606. 

8.--8ame— Limiting  LiabUlty. 

When  the  injuries  and  damases  result  from  a  violation  of  the  contract  of 
shipment  growing  out  of  the  negligence  of  the  carrier,  it  can  not  by  contract 
restrict  and  limit  its  liability  to  less  than  the  damages  actually  caused  by  it. 

4.— Same— Foreign  Law — Interstate  Shipment. 

Where  the  shipment  is  interstate  and  the  contract  is  to  deliver  the  goods 
in  another  State,  in  the  absence  of  proof  of  the  law  of  such  State  the  courts 
of  this  State  will  presume  that  it  is  the  same  as  the  law  of  this  State,  and 
will  apply  the  latter  in  determining  whether  a  stipulation  in  such  contract 
limiting  the  liability  of  the  carrier  is  valid  or  otherwise. 

5. — Same — ^Interstate  Commerce. 

In  the  absence  of  legislation  by  Congress  on  the  subject,  a  State  may 
require  common  carriers,,  although  in  the  execution  of  interstate  business,  to 
be  liable  for  the  whole  loss  resulting  from  their  negligence,  a  contract  to  the 
contrary  notwithstanding;  and  this  is  true  whether  the  degree  of  care  and 
responsibility  required  by  such  State  is  enacted  into  a  statute  or  reaults  from 
the  rules  of  law  enforced  in  its  courts. 

6. — Contract — ^Limitation  of  Liability — Evidence — ^ElTeet  of. 

Where  the  contract  of  carriage  contained  a  void  stipulation  limiting  the 
liability  of  the  carrier,  the  plaintiff,  by  introducing  the  contract  in  evidence, 
did  not  become  bound  by  the  limited  liability  clause.  The  contract  of  carriage 
being  proved  by  the  instrument,  the  fights,  duties  and  liability  of  the  parties  were 
fixed  by  law. 

7. — ^Measure  of  Damages — ^Honsehold  Goods. 

Where  household  goods  are  injured  while  being  transported  b^  the  carrier, 
the  measure  of  damages  is  the  difference  in  their  actual  value  just  prior  to 
and  just  subsequent  to  the  injury,  and  not  the  difference  in  the  market  value. 

8. — ^Damages — ^Interest — ^Pleading. 

Where  the  plaintiff  recovers  damages  for  injuries  to  the  goods  shipped, 
legal  interest  is  allowed  on  the  amount  as  a  matter  of  law,  even  though  it  was 
not  asked  for  in  the  pleadings. 

9. — ^Evidence— Foreign  Laws — ^Decisions. 

The  decisions  of  the  courts  of  another  State  are  not  admissible  in  evidence 
to  prove  the  statutes  of  such  State. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Terry,  Gavin  £  Mills,  for  appellant. — The  contract  in  question  being 
one  which  was  to  be  performed  in  the  State  of  California,  the  laws  of 
that  State  will  control  as  against  the  laws  of  the  State  of  Texas.  In 
fact,  the  laws  of  the  State  of  Texas  have  nothing  to  do  with  the  re- 
spective rights  and  liabilities  of  the  parties  hereto.  Chicago,  R.  I.  & 
P.  V.  Thompson,  100  Texas,  185;  Mexican  Nat.  By.  Co.  v.  JackBon,  89 
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Texas,  107;  Pennsvlvania  By.  Co.  v.  Hughes,  191  TJ.  S.,  477;  Martin 
V.  Pittsburg  &  L.  E.  Ry.,  203  U.  8.,  284. 

Plaintiff,  having  offered  and  made  the  contract  and  limited  liability 
clause  as  a  part  of  his  case,  is  bound  by  the  effect  of  same  and  can  not 
repudiate  it  now,  and  plaintiff  did  introduce  in  evidence  and  base  lia- 
bility upon  the  written  contract  and  limited  liability  clause.  He  is 
therefore  estopped  from  demanding  more  than  is  authorized  by  said 
contract  and  limited  liability  clause. 

Oeo.  L,  Charlton  and  Ewing  £  Ring,  for  appellee. 

McMEANS,  Associate  Justice. — Appellee  J.  H.  Smythe  instituted 
this  suit  against  the  appellant,  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  and  the  Gulf,  Colorado  and  Santa  Fe  Railway  Com- 
pany, for  the  recovery  of  $1,950  as  damages  growing  out  of  the 
shipment  of  a  carload  of  household  goods  from  Houston,  Texas,  to  Los 
Angeles,  California,  it  being  charged  in  appellee's  petition  that  through 
the  negligence  of  the  carriers  the  goods  were  badly  damaged  in  transit. 

Appellant  pleaded  the  general  issue,  and  specially  pleaded  that  under 
the  terms  of  the  contract  of  shipment  the  liability  of  each  carrier  was 
limited  to  such  loss  or  injury  as  occurred  on  its  own  line,  and  that  no 
loss  or  injury  occurred  on  its  line.  It  further  pleaded  that  under  the 
terms  of  said  contract  it  was  provided  that,  in  case  of  loss  or  injury, 
the  amount  to  be  recovered  should  be  based  on  a  valuation  of  five  dol- 
lars per  hundred  pounds;  that  said  contract  was  legal  and  valid  under 
the  laws  of  the  State  of  California,  where  the  shipment  was  delivered, 
and  that  five  dollars  per  hundred  pounds  for  such  goods  as  were  lost 
or  damaged  in  transit  was  tendered  to  appellee.  There  were  other 
pleadings  filed  by  the  parties,  but  it  is  believed  that  the  above  will  be 
sufficient  to  indicate  the  issues  involved. 

The  case  was  tried  before  a  jury  and  a  verdict  and  judgment,  based 
upon  special  issues,  was  rendered  for  appellee  and  against  the  appel- 
lant, Atchison,  Topeka  &  Santa  Fe  Railway  Company  for  $1,676.87,  of 
which  sum  appellee  entered  a  remittitur  of  $325.  tfudgment  was  ren- 
dered on  the  verdict  of  the  jury  in  favor  of  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company.  This  appeal  is  prosecuted  by  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company  alone. 

The  car  of  household  goods  in  question  was  shipped  to  appellee  from" 
Houston,  Texas,  to  Los  Angeles,  California,  over  the  lines  of  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  and  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  under  a  through  bill  of  lading,  and  was 
delivered  by  the  former  to  the  latter  ^t  Purcell,  Oklahoma.  The  goods, 
at  the  time  of  their  delivery  to  the  initial  carrier,  were  in  good  condi- 
tion and  were  well  packed  and  braced  in  the  car  when  loaded  at  Hous- 
ton, but  before  the  same  reached  Los  Angeles  the  goods  while  in  tran- 
sit were  transferred  to  another  car,  and  when  they  reached  their  des- 
tination were  scattered  all  around  in  the  car  and  were  badly  damaged. 
There  was  no  testimony  to  show  on  what  line  of  railway  the  damage 
occurred,  and  none  offered  by  either  carrier  to  show  its  freedom  from 
negligence. 

At  thq  time  of  the  issuance  of  the  bill  of  lading  by  the  initial  oar** 
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rier  the  appellee  signed  a  special  contract  by  the  terms  oi  which  the 
liability  of  all  carriers  concerned  in  the  transportation  of  the  shipment 
for  loss  or  injury  was  released  or  limited  to  five  dollars  per  hundred 
ponnds  of  the  goods  shipped.    This  contract  is  as  follows: 

"Whereas  the  undersigned  consignor  has  delivered  for  transportation 
to  Gulf,  Colorado  &  Santa  Pe  Bailway  Company  at  the  above  station  a 
quantity  of  household  goods,  furniture  and  emigrants'  movables,  con- 
signed to  J.  H.  Smythe  at  Los  Angeles,  described  as  follows:  Car 
H.  H.  Goods.  And  whereas  said  consignor  desires  to  secure  the  bene- 
fit of  the  lower  or  special  rate  applicable  only  to  such  transportation  at 
'owner's  risk*  upon  the  valuation  and  conditions  hereinafter  expressed. 

"Now,  therefore,  said  railway  company  agrees  to  charge  for  such 
transportation  the  lower  or  special  rate  applicable  to  shipments,  based 
on  such  valuation  and  the  conditions  hereinafter  stated,  and  receives 
said  goods  for  transportation  upon  the  terms  herein  stated;  and  said 
consignor  hereby  represents  and  agrees  that  the  value  of  the  above 
property  does  not  exceed  five  dollars  ($5)  per  hundred  pounds,  and 
that  in  case  of  any  loss  or  damage  to  the  same  said  Railway  Company, 
or  any  connecting  carrier  transporting  the  same,  shall  not  be  liable  for 
any  greater  amount,  and  that  neither  said  railway  company  nor  any 
other  connecting  carrier  over  whose  lines  such  property  may  be  trans- 
ported shall  be  liable  for  damages  to  said  property  by  chafinff  or  break- 
ing or  from  damage  of  any  kind,  except  such  as  may  occur  from  negli- 
gence of  the  carrier  by  collision  of  trains  or  by  cars  being  thrown  from 
the  track  in  course  of  transportation,  and  that  if  the  property  shall 
pass  over  the  road  of  another  company  to  reach  its  destination,  the 
company  upon  whose  road  the  loss,  injury  or  damage  may  occur  shall 
alone,  if  at  all,  be  liable  therefor,  and  the  above  railway  company  shall 
not  be  liable  for  any  loss  or  damage  thereto  or  any  delay  in  transpor- 
tation or  delivery  thereof  by  any  connecting  or  succeeding  carrier  or 
company;  and  that  no  claim  for  loss  of  or  damage  to  the  above  prop- 
erty shall  be  valid  unless  presented  to  the  railway  company  in  writing 
within  thirty  (30)  days  after  said  property  shall  have  been  delivered." 

It  was  shown  that  the  freight  rate  on  household  goods  from  Houston 
to  Los  Angeles,  where  the  $5  release"  clause  was  signed,  was  $1  per 
hundred  pounds,  and  where  such  a  contract  was  not  signed  the  rate 
was  $1.60  per  hundred  pounds.  After  appellee  received  the  goods  at 
Los  Angeles  he  wrote  to  the  agent  of  appellant  there  as  follows : 

"Enclosed  is  a  list  of  the  goods  damaged  and  for  which  I  wish  to 
make  a  claim.  Your  assistant  claim  agent  was  here  and  examined  the 
damages  and  has  a  list  also;''  then  follows  a  list  of  articles  in  which 
the  weight  of  each  is  given.  Some  days  later  appellee  wrote  the  fol- 
lowing letter  to  appellant's  claim  agent : 

"In  reference  to  your  recent  reques*  for  bill  of  repairs  to  furniture 
damaged  in  shipment  from  Houston,  Texas,  to  this  city  for  which 
claim  has  been  entered  by  J.  H.  Smythe,  would  state  that  the  extent 
and  nature  of  the  damage  is  such  that  we  have  not  at  the  present  date 
felt  able  to  afford  to  have  repairs  made. 

"A  greater  part  of  this  furniture  was  new  before  shipment,  and  for 
this  reason  special  cat  was  chartered  in  order  that  it  might  be  shipped 
without  damage.    We  assume  that  the  furniture,  by  its  appearance  and 
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condition  on  arrival,  had  been  laying  on  the  prairie  for  two  or  three 
between  its  transfer  from  the  original  car  24117  to  car  2810. 

"TJnder  these  conditions  I  believe  that  a  settlement  could  be  made 
nnder  the  conditions  printed  on  the  waybill,  viz.,  $5  per  100,  pounds, 
and  I  am  anxious  to  have  the  matter  adjusted  as  soon  as  possible." 
Appellee  testified  that  in  giving  the  weight  of  the  articles  he  was  ex- 
pecting to  get  a  settlement  based  on  weight. 

Appellant's  first  assignment  of  error,  submitted  as  a  proposition,  is 
as  follows:  "The  court  erred  in  failing  and  refusing  to  grant  this  de- 
fendant a  new  trial  on  the  first  ground  of  its  amended  motion  there- 
for, which  was  as  follows:  The  verdict  of  the  jury  is  contrary  to  law 
and  against  the  evidence  in  this  case,  in  this,  the  evidence  shows  with- 
out contradiction  that  prior  to  the  shipment  of  the  goods  in  question 
plaintiff  entered  into  a  contract  with  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  for  the  carriage  of  these  goods  to  the  end  of  its 
line  and  there  to  deliver  the  same  to  the  next  connecting  carrier,  to  wit, 
this  defendant,  and  that,  in  consideration  of  the  reduced  freight  rate 
which  was  obtained  by  the  plaintiff  the  said  plaintiff  obligated  himself 
that  in  case  of  loss  or  damage  to  said  goods  or  any  part  of  tlie  same 
while  they  were  in  possession  of  the  carriers,  that  the  amount  of  said 
loss  or  damage  should  be  estimated  and  based  from  $5  per  cwt.  of 
goods  so  lost  or  damaged ;  that  the  evidence  shows  without  contradiction 
that  the  weight  of  the  goods  injured  and  for  which  damages  were 
claimed  was  about  4,465  pounds,  and  that  the  plaintiff  presented  claim 
for  the  injuries  sustained  based  upon  that  contract;  that  there  was 
never  an  attempt  to  repudiate  the  same  until  this  suit  was  filed;  there 
is  no  evidence  to  indicate  that  this  defendant  ever  had  any  notice  of 
any  other  or  different  contract,  or  that  any  other  or  additional  claim 
could  be  made,  and  the  evidence  shows  without  contradiction  that 
plaintiff  could  not  have  obtained  the  rate  nor  had  his  goods  carried 
for  the  amount  collected  by  the  carriers  except  for  this  reduced  valua- 
tion. And  the  evidence  further  shows  that,  based  upon  this  contract — 
and  should  it  even  be  held  that  this  defendant  was  liable — that  the 
amount  of  recovery  could  not  have  exceeded  $265,  and  in  all  these 
respects  the  verdict  of  the  jury  is  against  the  manifest  weight  and 
great  preponderance  of  the  evidence."  Under  this  assignment  appel- 
lant urges  the  additional  propositions,  (1)  that  the  contract  being  one 
which  was  to  be  performed  in  the  State  of  California  the  laws  of  that 
State  will  control,  and  (2)  that  plaintiff  having  offered  in  evidence  the 
contract  containing  the  limited  liability  clause  and  made  the  same  a 
part  of  his  case,  is  estopped  to  repudiate  the  same  and  to  demand  more 
than  authorized  thereby. 

An  inspection  of  the  contract  in  question  shows  that  the  carriers  at- 
tempted by  the  contract  to  exempt  themselves  from  liability  for  all 
damages  due  to  chafing  and  breaking  of  the  goods  while  in  the  course 
of  transportation;  that  is  to  say,  it  was  in  the  contract  provided  that 
neither  the  initial  carrier  nor  any  connecting  carrier  transporting  the 
goods  should  be  liable  for  any  damages  from  chafing  or  breaking  in 
course  of  transportation,  and  that  they  should  not  be  liable  for  dam- 
ages of  any  kind  except  as  might  occur  by  collisions  of  trains  or  hj 
Vol.  LV  Civil— 36, 
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cars  being  thrown  from  the  track  in  the  course  of  transportation  by 
reason  of  the  carrier's  negligence.  All  the  testimony  tends  to  show  that 
the  damage  in  question  was  caused  by  chafing  and  breaking  and  there 
is  nothing  that  tends  to  prove  that  the  injury  was  due  to  collisions  of 
trains  or  by  derailment  of. the  oar.  The  result  of  this  is  that  appellant 
attempted  to  shield  itself  by  contract  from  the  consequences  of  its 
negligence  in  the  very  particular  which  resulted  in  appellee's  damages. 

It  seems  to  be  well  settled  by  the  decisions  of  the  courts  of  this 
State  that  when  goods  are  received  in  good  condition  by  the  initial 
carrier  and  delivered  by  the  terminal  carrier  in  a  damaged  condition^ 
a  prima  facie  case  is  made  against  the  delivering  carrier.  (Gulf,  C.  & 
S.  P.  By.  V.  Edloff,  89  Texas,  458;  Texas  &  Pac.  By.  v.  Adams,  78 
Texas,  372.) 

In  such  case,  in  the  absence  of  any  proof  to  the  contrary,  it  will  be 
presumed  that  the  loss  or  damage  was  caused  by  the  negligence  of  the 
terminal  carrier  (Gulf,  C.  &  S.  P.  By.  v.  Ball,  80  Texas,  606) ;  and  in 
order  to  meet  the  case  so  made  it  devolves  upon  the  terminal  carrier  to 
show  that  the  damage  did  not  occur  on  its  line.  (Bailway  v.  EdlofF, 
supra;  Missouri,  K.  &  T.  By.  v.  Mazzie,  29  Texas  Civ.  App.,  295; 
Missouri  Pac.  By.  v.  Bichmx)nd,  73  Texas,  571;  Missouri  Pac  By.  Co. 
V.  China  Mfg.  Co.,  79  Texas,  27.) 

The  appellee  proved  facts  which  established  prima  fade  appellant's 
negligence,  and  under  this  proof,  unless  rebutted,  appellee  had  a  right 
to  recover  the  value  of*  the  goods  unless  the  contract  limiting  the  re- 
covery to  five  dollars  per  hundred  poimds  was  valid.  Was  then  the 
stipulation  in  the  contract  of  shipment  so  limiting  the  extent  of  re- 
covery valid  and  enforcible?  We  think  the  decisions  of  our  courts  re- 
quire an  answer  to  this  question  in  the  negative.  In  Bailway  v.  Ball, 
above  cited,  it  is  held  that  "The  liability  of  a  common  carrier  to  make 
compensation  for  goods  or  property  lost  by  it  extends  at  common  law 
not  only  to  the  duty  imposed  upon  it  by  law  to  safely  transport  the 
goods,  but  also  to  its  responsibility  to  make  reparation  by  way  of  dam- 
ages in  favor  of  the  owner  of  the  property  to  the  fullest  extent  fixed 
and  allowed  by  law  in  such  cases.  Any  agreement  that  diminishes  or 
destroys  its  liability  in  either  of  these  respects  would  be  contrary  to 
public  policy  and  void— certainly  when  the  loss  is  attributable,  in  the 
eyes  of  the  law,  to  the  negligence  of  the  carrier.  Southern  Pac.  By. 
V.  Maddox,  75  Texas,  300;  Adams  Express  Co.  v.  Hoeing,  11  S.  W., 
205."  In  Ft.  Worth  &  D.  C.  By.  v.  Greathouse,  82  Texas,  110,  it  is 
said:  "We  do  not  deny  the  privilege  of  the  carrier  and  the  shipper  to 
make  contracts  fixing  the  value  of  the  articles  shipped  that  would  in 
some  cases  be  binding  and  conclusive  upon  the  parties  to  the  contract; 
but  we  hold  that  when  the  injuries  and  damages  result  from  a  violation 
of  the  contract  of  shipment  growing  out  of  the  negligence  of  the  carrier, 
that  it  can  not  restrict  and  limit  its  liability  to  less  than  the  true  value 
of  the  property." 

But  appellant  contends  that  the  shipment  in  question  being  an  in- 
terstate shipment,  and  the  contract  in  question  being  valid  under  the 
laws  of  the  State  of  California  where  delivery  was  to  be  made,  the 
laws  of  that  State  should  control  and  the  contract  should  be  enforced 
by  the  courts  of  Texas.    An  answer  to  this  contention  is  that  it  was 
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not  shown  what  the  laws  of  California  in  this  regard  are,  hence Jn  the 
absence  of  such  proof  the  courts  of  this  State  will  presume  that  they 
are  the  same  as  those  in  Texas.     (James  v.  James,  81  Texas,  381.) 

While  Congress  under  its  power  may  provide  for  contracts  for  in- 
terstate commerce  permitting  carriers  to  limit  their  liability  to  a 
stipulated  valuation,  it  does  not  appear  that  Congress  has,  up  to 
the  present  time,  sanctioned  contracts  of  this  nature;  and,  in  the 
absence  of  congressional  legislation  on  the  subject,  a  State  may  re- 
quire common  carriers,  although  in  the  execution  of  interstate  busi- 
ness, to  be  liable  for  the  whole  loss  resulting  from  their  negligence,  a 
contract  to  the  contrary  notwithstanding;  and  this  is  true  whether  the 
degree  of  care  and  responsibility  required  by  any  State  is  enacted  into 
a  statute  or  results  from  the  rules  of  law  enforced  in  its  courts. 
(Pennsylvania  Railroad  Co.  v.  Hughes,  191  U.  S.,  477.)  Article  320, 
Revised  Statutes,  provides  in  effect  that  common  carriers  within  the 
State  shall  not  limit  their  liability  as  it  exists  at  common  law.  Mani- 
fectly  this  statute  does  not  affect  contracts  made  for  interstate  ship- 
ments, nor  does  it  purport  to  do  so.  There  being  then  no  enactment 
of  Congress  or  statute  of  this  State  controlling,  the  common  law, 
which  prohibits  a  carrier  from  making  terms  which  will  exempt  it 
from  liability  for  the  negligence  of  itself  or  its  servants,  and  under 
which  the  carrier  is  an  absolute  insurer  of  the  goods  transported,  sub- 
ject to  certain  well-defined  exceptions,  controls.  (Texas  &  P.  Ry.  Co. 
V.  Richmond,  94  Texas,  575.)  This  being  true  it  follows  that  as  under 
the  common  law  a  carrier  can  not  limit  its  liability  for  damages  caused 
by  its  negligence,  nor  restrict  by  contract  the  extent  of  its  responsi- 
bility to  a  less  sum  than  the  damages  actually  caused  by  it,  and  as  the 
common  law  as  affecting  such  matters  is  in  force  in  this  State,  the 
contract  in  question  must  be  held  inoperative  and  void. 

There  is  no  merit  in  the  contention  that  plaintiff  is  bound  by  the 
limited  liability  clause  of  the  contract  because  he  made  the  contract  a 
part  of  his  case  and  introduced  the  same  in  evidence.  The  contract 
was  introduced  to  prove  a  contract  of  carriage,  and  this  being  proved, 
the  rights,  duties  and  liabilities  of  the  parties  were  fixed  by  law.  It 
will  not  do  to  say  that  because  the  instrument  offered  in  evidence  to 
prove  the  contract  also  contained  a  provision  limiting  the  carrier's  lia- 
bility that  the  plaintiff  must  be  held  to  the  measure  of  recovery  pre- 
scribed therein,  for  to  so  hold  would  be  but  to  say  that  the  carrier 
could  in  this  way  restrict  its  responsibilities  and  thereby  evade  the 
law,  which  forbids  it  by  contract  or  otherwise  to  escape  the  conse- 
quences of  its  own  negligence  resulting  in  damage  to  a  shipment.  The 
assignment  is  overruled.  What  we  have  said  disposes  adversely  to  ap- 
pellant's contention  of  the  second,  sixth,  seventh  and  fourteenth  as- 
signments of  error,  all  of  which  are  overruled. 

The  third  assignment  complains  of  the  submission  by  the  court  of 
the  third  special  issue,  which  is  '%  what  extent  were  the  goods  dam- 
aged while  in  transit?'*  Appellant  contends  that  in  lieu  thereof  the 
court  should  have  required  the  jury  to  find  the  difference  in  the  mar- 
ket value  of  the  goods  at  destination  in  the  condition  in  which  th^ 
arrived  and  the  market  value  of  the  same  had  they  arrived  in  good 
condition  and  bad  not  been  damaged  by  the  negligence  of  the  carrier. 
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That  the  measure  of  damages  where  household  goods  in  use^  snch  as  the 
evidence  showed  those  in  question  to  be^  are  injured  while  being  trans- 
ported by  the  carrier,  is  the  difference  in  their  actual  value  just  prior 
to  and  just  subsequent  to  the  injury,  and  not  the  difference  in  the 
market  value,  is  now  too  well  settled  to  require  discussion.  Wells- 
Fargo  Express  Co.  v.  Williams,  71  S.  W.,  314;  Benedict  v.  Chicago, 
B.  I.  &  P.  By.  Co.,  91  S.  W.,  811 ;  Texas  &  Pac.  By.  Co.  v.  Wilson 
Hack  Line,  46  Texas  Civ.  App.,  38;  International  &  G.  N.  By.  v. 
Nicholson,  61  Texas,  550.    The  assignment  is  overruled. 

There  was  no  error  in  allowing  interest  at  the  legal  rate  on  the 
amount  of  damages  sustained  by  appellee.  It  seems  to  be  now  well 
settled  that  such  interest  is  allowed  as  a  matter  of  law,  even  though 
it  was  not  asked  for  in  the  pleadings.  (Ft.  Worth  &  D.  C.  By.  v. 
Greathouse,  82  Texas,  104;  Houston  &  T.  C.  By.  v.  Jackson,  62  Texas, 
212;  Galveston,  H.  &  S.  A.  By.  v.  Ball,  80  Texas,  602;  Gulf,  C.  &  S. 
F.  V.  McCarty,  82  Texas,  608.)  The  assignments  raising  the  point 
are  overruled. 

The  eighth  assignment  is  not  followed  by  a  proper  statement  as  re- 
quired by  the  rules  and  will  not  be  considered. 

By  its  thirteenth  assignment  appellant  complains  of  the  refusal  of 
the  court  to  permit  it  to  prove  by  the  decisions  of  the  Supreme  Court 
of  the  State  of  California  that  under  the  laws  of  that  State  the  con- 
tract in  question  was  valid.  While  it  may  be  that  the  decisions  of  a 
sister  State  are  admissible  to  show  its  own  understanding  and  inter- 
pretation of  the  common  law,  it  is  not  clear  from  the  language  of  the 
assignment  that  the  decisions  offered  were  intended  to  show  the  con- 
struction of  the  common  law  by  the  courts  of  that  State  as  affecting 
contracts  of  the  character  under  consideration ;  but  rather  that  the  law 
referred  to,  and  which  it  was  attempted  to  be  proved  in  that  manner, 
is  a  statute  which  acknowledges  the  validity  of  contracts  of  a  carrier 
which  limits  its  liability  as  it  exists  at  common  law.  '  Our  statutes 
provide  that  the  method  in  which  such  proof  shall  be  made  is  by  the 
introduction  of  the  statute  books  of  the  State  whose  laws  are  sought  to 
be  proved  which  purport  to  have  been  printed  under  the  authority  of 
such  State.  Bev.  Stats.,  art,  2304.  There  was  no  error  in  refilling 
to  admit  the  evidence. 

We  have  examined  the  other  assignments  presented  by  appellant  for 
a  reversal  and  are  of  opinion  that  there  are  no  reversible  errors  in  any 
of  them.     The  judgment  of  the  court  below  is  afSrmed. 


Writ  of  error  refused. 


Affirmed. 


Charles  Wolf  v.  Ludwio  J.  Sahm  bt  al. 

Decided  May  5,  1909;  October  13,  1900. 

1.— Kew  Trial— Service  by  Publication. 

A  proceeding  under  article  1375,  Revised  Statutes,  seeking  to  have  a  former 
Judgment  on  service  by  publication  set  aside,  is  not  an  original  suit,  but  is  in 
fact  and  substance  a  motion  for  a  new  trial  and  a  continuation  of  tbe  former 
suit,  and  appeal  will  not  lie  from  an  order  in  such  proceeding  vacating  the  former 
judgment  but  making  no  final  disposition  of  a  cause  of  action^ 
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S.-^8ame— Tinal  Judgment. 

Though  a  proceeding  to  set  aside  a  judgment  be  in  its  nature  an  original 
suit,  and  not  a  mere  continuance  of  the  former  action,  a  judgment  which  merely 
sets  aside  the  former  judgment  without  otherwise  disposing  of  the  rights  of 
the  contesting  parties  was  not,  in  the  opinion  of  Mr.  Justice  Key,  such  final 
judgment  as  would  support  an  appeaL 

8. — Change  of  Yeiine— Judgment— Appeal. 

The  appeal  allowed  from  a  judgment  sustaining  a  defendant's  plea  of 
privilege  and  transferring  the  case  to  another  county,  is  limited  to  that  specific 
matter,  and  does  not  confer  power  upon  the  appellate  court  to  revise  any  other 
ruling  in  the  case. 

4.— Jurisdiction — ^Venue— Waiver. 

District  Courts  have  the  power  to  try  suits  involving  the  title  to  land 
regardless  of  the  county  in  which  the  land  is  located,  and  article  1194,  Revised 
Statutes,  prescribing  that  such  suits  shall  be  brought  in  the  county  where  the 
lands  are  situated,  secures  to  the  defendant  merely  a  personal  privilege  to  be 
sued  in  a  particular  countj^  which  will  be  waived  by  his  filing  a  plea  to  the  merits 
before  asserting  his  privilege. 

5. — Same. 

A  motion  under  article  1375,  Revised  Statutes,  to  set  aside  the  former 
judgment  obtained  upon  service  by  publication,  though  it  may  involve  defensive 
matters  relating  to  the  merits  of  the  suit,  will  not  be  held  a  waiver  of  defendant's 
right  to  plead  his  privilege  to  be  sued  in  the  proper  county,  since  it  was 
necessary  for  him  to  get  the  former  judgment  set  aside  before  he  could  assert 
that  right,  and  his  allegations  for  accomplishing  that  result  are  not  to  be  taken 
as  pleadings  upon  which  to  try  the  case. 

6. — ^Venue— Privilege — Waiver — ^Pleading. 

Allegations  in  motions  to  set  aside  a  judgment  recovered  on  service  by 
publication  can  not  be  taken  as  a  waiver  of  the  right  of  the  party  to  object 
to  the  venue,  where  they  clearly  indicate  that  he  did  not  intend  to  waive  his 
rights  in  that  regard.  Wolf  v.  Willingham,  43  Texas  Civ.  App.,  167,  and  Hall  v. 
Howell,  56  S.  W.,  561,  distinguished. 

7.*-Plea  of  Privilege— Change  of  Venue. 

It  is  questioned  whether  the  general  rule  as  to  waiver  of  pleas  of  privilege 
is  applicable  since  the  amendment  of  the  statute  requiring  the  court  merely  to 
change  the  venue  where  plea  of  privilege  to  be  sued  in  another  county  is  sustained. 
See  proceedings  in  such  case  held  to  be  substantially  a  mere  change  of  venue, 
in  which  the  action  of  the  trial  court  will  not  be  revised  unless  abuse  of  its 
discretion  appears.  ^ 

S. — Hew  Trial — ^Appeal. 

The  appellate  court,  having  no  jurisdiction  to  revise  the  action  of  the  trial 
court  in  granting  a  new  trial,  can  not  determine  on  an  assignment  of  error  in 
making  such  order,  the  correctness  of  the  ruling  of  the  court  as  to  the  sufficiency 
of  the  service  upon  which  the  judgment  is  rendered. 


ON   MOTION   FOB  BEHEABINQ. 

•. — ^New  Trial — ^Motion — Original  Proceeding. 

The  proceeding  under  article  1375,  Revised  Statutes,  setting  aside  a  judgment 
obtained  on  service  by  publication,  can  not  be  held  a  new  and  separate  suit 
upon  equitable  grounds  for  new  trial;  such  action  was  permitted  by  law  to 
all  persons  and  is  not  barred  until  the  expiration  of  four  years.  The  right 
granted  by  the  statute  was  to  a  limited  class  and  to  be  exercised  within  two 
years,  and  was  intended  to  enlarge  and  not  to  limit  their  rights.  Brown  v.  But- 
ton, 38  Texas  Civ.  App.,  294,  overruled* 
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Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  Geo.  Calhoun. 

Sidon  Harris,  for  appellant. — ^The  bill  of  review  provided  for  by 
Bevised  Statutes,  articles  1375,  1376,  1377,  is  the  only  bill  of  review 
provided  for  by  the  statute  laws  of  Texas  and  is  governed  by  the  prin- 
ciples of  procedure  and  practice  that  apply  to  common-law  bills  of  re- 
view. No  matter  what  other  causes  are  alleged  as  grounds  for  vacating 
a  judgment  rendered  at  a  former  term  of  a  court  of  general  jurisdic- 
tion, it  is  indispensable  that  an  equitable  defense  to  the  cause  of  action 
in  which  the  judgment  complained  of  was  rendered  be  alleged  and 
proven  before  such  judgment  can  be  lawfully  set  aside;  and  it  is  not 
sufficient  to  merely  allege  the  existence  of  such  a  defense,  but  the  very 
facts  constituting  it  must  be  alleged.  Schleicher  v.  Markward,  61  Texas, 
103;  Contreras  v.  Haynes,  61  Texas,  105-106;  Johnson  v.  Templeton, 
60  Texas,  239;  Ferguson  v.  Morrison,  81  S.  W.,  1240  (S.  W.) ;  Sper- 
ry  V.  Sperry,  103  S.  W.,  419;  Randall  v.  Collins,  58  Texas,  231;  81 
Texas,  355;  61  Texas,  413;  20  Texas,  121-123;  7  App.,  280;  107 
S.  W.,  163;  66  S.  W.,  913;  78  Texas,  30  and  586;  29  Texas,  116; 
Parson  v.  Weiae,  77  Pac,  1011 ;  Gregory  v.  Ford,  14  Cal.,  141. 

A  judgment  which  appears  upon  its  face  to  have  been  regularly 
rendered  by  a  court  of  competent  jurisdiction  upon  a  fair  trial  upon 
the  merits,  and  upon  citation  and  notice  by  publication  duly  served 
against  unknown  heirs,  will  not  be  vacated  at  a  subsequent  term  of 
said  court  upon  a  petition  which  alleges  only  that  the  citation  to  said 
unknown  heirs  was  not  served  for  eight  successive  weeks,  and  which 
does  not  allege  any  equitable  defense  to  the  suit  in  which  said  judg- 
ment was  rendered.  Bandall  v.  Collins,  58  Texas,  231;  Eempner  v. 
Jourdan,  7  Texas  Civ.  App.,  280;  Hamblin  v.  Knight,  81  Texas,  533; 
Laundry  Co.  v.  Carter,  24  Texas  Civ.  App.,  535;  Schneider  v.  Fergu- 
son, 77  Texas.  576;  Thomas  v.  Ireland,  11  S.  W.,  653. 

A  plea  in  abatement  on  the  alleged  ground  that  the  court  has  not 
jurisdiction  to  entertain  the  suit  is  a  plea  that  the  court  has  not  juris- 
diction over  the  subject  matter,  and  does  not  present  a  claim  of  per- 
sonal privilege  of  being  sued  in  some  other  jurisdiction.  12  A.  &  E, 
P.  &  P.,  185;  Wolfe  v.  Willingham,  43  Texas  Civ.  App.,  167. 

By  filing  a  plea  to  the  jurisdiction  of  the  court  upon  the  alleged 
ground  that  the  court  has  not  jurisdiction  to  entertain  the  suit,  a  de- 
fendant waives  his  right  to  afterwards  file  a  plea^  of  personal  privilege 
of  being  sued  in  some  other  county.  Whittaker  v.  Whittaker,  78 
Tenn.,  96;  Gomer  v.  Shiner,  4  Colo.,  246;  Simond  v.  Harper,  1  Met. 
(Mass.),  508;  Jolly  v.  Pryor,  33  S.  W.,  889,  12  Texas  Civ.  App., 
149;  Floyd  v.  Gibbs,  34  S.  W.,  155;  Hall  v.  Howell,  56  S.  W.,  562; 
McLain  v.  McCaUum,  72  S.  W.,  1027 ;  2  TJ.  C,  375,  51  S.  W.,  525. 

W.  8.  Ryan  and  N.  A.  Rector,  for  appellees. — ^An  order  of  the 
court  vacating  and  setting  aside  a  former  judgment  of  the  court  is 
not  a  final  judgment  from  which  an  appeal  can  lie,  and  this  court  is 
without  jurisdiction  to  hear  and  determine  any  of  the  many  supposed 
errors  assigned  in  the  transcript.     Stewart  v.  Jones,  9  Texas,  469. 

The  motion  in  this  case  as  originally  filed  was  in  the  nature  of  a 
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bill  of  review  filed  under  the  provision  of  the  statute,  article  1375; 
and  the  amended  petition  on  which  the  court  finally  acted,  amending 
the  first  subdivision  of  the  petition,  was  in  compliance  with  article 
1376,  Bevised  Statutes;  but  it  was  immaterial  in  what  form  the  pro- 
ceeding was  presented.  Keator  v.  Case,  31  S.  W.,  1099;  MileB  v. 
Dana,  13  Texas  Civ.  App.,  '240. 

Counsel  for  appellant  contends  that  the  plea  of  personal  privilege  in 
this  suit  was  waived  because  appellees  had  first  filed  a  motion  or  peti- 
tion to  vacate  the  judgment  which  had  been  rendered  on  January  2, 
1906.  This  position  can  not  be  maintained.  Appellant  contends  that 
the  appellees  had  not  only  been  sued,  but  that  he  had  obtained  a  judg- 
ment against  them.  Appellees  must  necessarily  set  the  judgment  aside 
in  order  that  they  may  make  appearance  in  the  court  for  any  pur- 
pose. When  the  judgment  was  set  aside,  appellees  were  then  before 
the  court  as  if  no  judgment  had  ever  been  entered,  and  being  in  this 
attitude  they  had  the  legal  right,  which  they  exercised,  to  file  their 
plea  of  personal  privilege,  and,  under  the  present  statute,  to  have  the 
cause  against  them  removed  to  the  District  Court  of  Menard  County 
where  the  land  lies. 

KEY,  Associate  Justice. — ^August  18,  1905,  Charles  Wolf  com- 
menced a  suit  in  the  District  Court  of  Travis  County  for  the  recovery 
of  and  to  remove  cloud  from  the  title  to  a  tract  of  land  situated  in 
Menard  County.  Ludwig  J.  Sahm  and  his  heirs  and  the  heirs  of  his 
heirs  were  designated  as  the  defendants  in  that  suit,  and  the  plaintiff 
alleged  in  his  petition  that  the  residences  of  the  defendants  were  un- 
known and  sought  to  procure  service  upon  them  by  publication. 

January  2,  1906,  a  judgment  was  rendered  against  the  defendants 
and  in  favor  of  the  plaintiff  as  prayed  for  in  his  petition.  Before  the 
judgment  was  rendered,  and  as  required  by  statute,  the  court  appointed 
an  attorney  to  represent  the  defendants  served  by  publication,  and  that 
attorney  appeared  and  filed  an  answer  for  the  defendants. 

On  December  19th,  1907,  Albert  Sahm,  and  certain  other  persons 
alleged  to  be  the  only  heirs  of  Ludwig  J.  Sahm,  filed  in  the  District 
Court  of  Travis  County  and  in  the  case  referred  to  two  motions  to  set 
aside  and  vacate  the  decree  referred  to.  Charles  Wolf,  by  his  attorney 
of  record,  accepted  notice  of  both  motions  and  filed  an  answer  thereto. 

On  January  21,  1908,  the  defendants  filed  an  instrument  endorsed 
'^Amendment  to  petition  to  vacate,*'  to  which  Charles  Wolf  filed  an  an- 
swer. 

January  15,  1908,  the  court  overruled  all  the  demurrers  and  excep- 
tions of  the  respective  parties.  On  April  2,  1908,  the  court  entered 
an  order  which,  omitting  formal  parts  and  preliminary  recitals,  reads 
as  follows: 

"It  is  therefore  considered,  ordered  and  adjudged  by  the  court  that 
this  judgment  heretofore  rendered  in  this  cause  on  to  wit,  the  2d  day 
of  January,  A.  D.  1906,  be  and  the  same  is  hereby  vacated,  set  aside 
and  held  for  naughf 

On  April  22,  1908,  Charles  Wolf  filed  an  appeal  bond  for  the  pur- 
pose of  appealing  from  the  order  referred  to.  On  April  2,  1908,  Al- 
bert Sahm  and  the  other  persons  above  referred  to  as  the  only  heirs  of 
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Ludwig  Sahm,  and  styling  themselves  defendants^  filed  a  plea  of  privi- 
lege in  the  original  suit,  setting  up  in  proper  form  their  right  to  be 
sued  in  Menard  County. 

April  15th,  1908,  Charles  Wolf  filed  excepticms  to  that  plea.  The 
plea  referred  to  was  continued  by  the  court  until  the  next  term  with- 
out prejudice. 

On  June  26,  1908,  the  court  overruled  Wolfs  exceptions  to  the  plea 
of  privilege  and  sustained  that  plea,  and  transferred  the  case  to  the 
District  Court  of  Menard  County,  in  accordance  with  the  Act  of  the 
Thirtieth  Legislature  approved  April  18,  1907,  which  provides  that 
when  a  plea  of  privilege  to  be  sued  in  some  other  county  is  sustained, 
the  court  shall  order  the  venue  changed  to  the  proper  court  of  the 
county  having  jurisdiction,  which  act  contains  a  proviso  reserving  the 
right  of  appeal  where  such  a  plea  is  sustained.  Wolf  gave  notice  of 
appeal  from  that  order,  and  in  due  time  filed  an  appeal  bond. 

The  case  is  presented  in  this  court  on  numerous  assignments  of  er- 
rors in  behalf  of  appellant  Wolf,  the  most  of  which  relate  to  the  pro- 
ceedings which  resulted  in  the  order  setting  aside  the  original  decree 
in  favor  of  Wolf.  Counsel  for  appellees  contend  that  the  questions  re- 
ferred to  are  prematurely  presented  and  can  not  be  considered  by  this 
court  for  the  reason  that  no  right  of  appeal  exists  from  an  interlocutory 
order,  setting  aside  a  judgment  and  awarding  a  new  trial.  That  con- 
tention is  supported  by  many  decisions  in  this  State  and  by  the  case 
of  Stewart  v.  Jones,  9  Texas,  469,  which  was  a  case  where  upon  a  pe- 
tition in  the  nature  of  a  bill  of  review  seeking  to  set  aside  a  former 
judgment  the  court  made  an  order  to  the  effect  that  the  judgment  be 
set  aside  and  held  for  naught,  that  a  new  trial  be  granted,  etc. 
Chapter  17  of  title  30  of  the  Bevised  Statutes  is  devoted  to  the  sub- 
ject of  new  trials,  and  arrest  of  judgment,  and  runs  from  article  1370 
to  article  1378  inclusive.    Article  1375  reads  as  follows: 

"In  cases  in  which  judgment  has  been  rendered  on  service  of  pro- 
cess by  publication,  where  the  defendant  has  not  appeared  in  person 
or  by  an  attorney  of  his  own  selection,  a  new  trial  may  be  granted  by 
the  court  upon  the  application  of  the  defendant  for  good  cause  shown, 
supported  by  affidavit,  filed  within  two  years  after  the  rendition  of  such 
judgment.*' 

It  is  under  that  statute  that  the  appellees  in  this  case  sought  a  new 
trial,  and  if  the  procedure  which  they  adopted  to  accomplish  that  re- 
sult and  the  order  of  the  court  made  thereon  did  not  constitute  an 
original  suit  and  a  judgment  rendered  in  such  original  suit,  but  was 
merely  a  continuation  of  the  former  suit,  then  the  order  referred  to 
is  interlocutory  and  can  not  be  appealed  from.  Expressions  and  state- 
ments in  the  opinion  of  Judge  Dulaney  in  O'Neill  v.  Brown,  61  Texas, 
39,  and  in  the  opinion  of  Judge  Watts,  in  Brown  v.  Brown,  61  Texas, 
48,  tend  to  support  the  proposition  that  a  proceeding  under  the  statute 
quoted  is  an  original  suit,  and  not  merely  a  motion  for  a  new  trial. 
However,  it  was  not  necessary  in  either  of  those  cases  to  decide  that 
point,  and  the  expressions  referred  to  may  be  regarded  as  dicta  of  the 
judges  writing  the  opinions.  In  fact,  Brown  v.  Brown  was  not  a  case 
of  service  by  publication;  and  in  O'Neil  v.  Brown,  while  there  was 
service  by  publication  and  an  application  at  a  subsequent  term  to  set 
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aside  the  judgment,  it  was  not  necessary,  as  the  case  was  presented  on 
appeal,  to  decide  whether  the  petition  to  have  the  judgment  set  aside 
was  the  instituiion  of  a  new  suit  or  a  continuation  of  the  old  suit ;  and 
the  case  of  Taylor,  Knapp  &  Co.  v.  Fore,  42  Texas,  256,  cited  by 
Judge  Dulaney  in  support  of  his  dictum,  was  an  equitable  suit  in  the 
nature  of  a  bill  of  review,  seeking,  for  equitable  reasons,  to  prevent 
the  enforcement  of  a  judgment.  It  was  not  a  case  in  which  service 
had  been  obtained  by  publication,  and  was  not  a  proceeding  under  the 
statute  seeking  to  have  a  judgment  obtained  upon  such  service  set  aside. 

In  Miles  v.  Dana,  13  Texas  Civ.  App.,  240,  it  was  held  by  the 
Court  of  Civil  Appeals  for  the  First  District  that  the  statute  referred 
to  merely  extended  the  time  within  which  a  defendant  served  by  pub- 
lication and  not  represented  by  an  attorney  of  his  own  selection  might 
present  a  motion  for  a  new  trial.  In  Glaze  v.  Johnson,  27  Texas  Civ. 
App.,  116,  the  question  was  directly  involved,  and  the  Court  of  Civil 
Appeals  for  the  First  District  followed  its  ruling  in  Miles  v.  Dana, 
supra,  and  'the  Supreme  Court  refused  a  writ  of  error  in  that  case. 
We  haye  examined  the  application  for  writ  of  erifer  in  that  case  now 
on  file  in  the  Supreme  Court,  and  find  that  the  question  was  distinctly 
presented  and  necessarily  passed  upon  by  the  latter  court.  In  fact,  in 
the  written  argument  accompanying  that  application  the  case  of 
O'Neil  V.  Brown  was  cited  and  quoted  from.  Hence  we  conclude  that 
it  is  settled  by  Glaze  v.  Johnson,  supra,  that  a  proceeding  under  arti- 
cle 1375  of  the  Revised  Statutes,  seeking  to  have  a  former  judgment 
or  decree  set  aside,  is  not  an  original  suit  but  is,  in  fact  and  substance, 
a  motion  for  a  new  trial  and  a  continuation  of  the  former  suit;  and, 
such  being  the  case,  we  hold  that  appellant  can  not  prosecute  an  ap- 
peal from  the  order  made  in  this  case  vacating  the  former  judgment. 
Furthermore,  in  the  opinion  of  tlie  writer,  ajid  speaking  for  himself 
only,  if  the  proceeding  instituted  by  appellees  should  be  held  to  con- 
stitute an  original  suit,  the  judgment  rendered  therein  is  not  a  final 
'judgment,  and  therefore  will  not  support  an  appeal.  (Gross  v.  Mc- 
Claran,  8  Texas,  341;  Taylor,  Knapp  &  Co.  v.  Fore,  supra.)  In  the 
cases  cited  it  was  held  that  a  judgment  which  merely  vacates  and  sets 
a^ide  a  former  judgment,  without  otherwise  disposing  of  the  rights  of 
the  contesting  parties,  was  not  such  final  judgment  as  would  support 
an  appeal. 

The  appeal  from  the  judgment  sustaining  the  plea  of  privilege  and 
transferring  the  case  to  Menard  County,  is  limited  to  that  specific 
matter,  and  does  not  confer  power  upon  this  court  to  revise  any  other 
ruling.  So,  if  error  was  committed  in  setting  aside  the  former  judg- 
ment this  court  has  no  power,  on  this  appeal,  to  revise  such  error. 

These  rulings  eliminate  all  the  assignments  of  error  except  the  14th 
and  15th,  which  relate  to  the  action  of  the  court  in  sustainiug  the 
plea  of  privilege  to  be  sued  in  Menard  County,  the  contention  being 
that  that  plea  was  waived,  because  in  the  petitions  or  motions  for 
new  trial  appellees  had  set  up  other  defensive  matters.  It  is  true  that, 
while  article  1194  of  the  Bevised  Statutes  prescribes  that  suits  con- 
cerning lands  shall  be  brought  in  the  counties  where  the  lands  are 
situated,  still,  District  Courts  have  the  power  to  try  such  suits,  re- 
gardless of  the  county  in  which  the  land  is  located,  and  the  statute 
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Teferred  to  merely  secures  to  a  defendant  a  personal  privilege  to  be 
sued  in  a  particular  county.  It  is  also  true  that  the  general  rule  is 
that  the  privilege  referred  to  is  waived  when  a  defendant  files  a  plea 
to  the  merits  before  asserting  his  privilege  to  be  sued  in  another 
county.  However,  when  it  appears  upon  the  face  of  the  plaintiff's  pe- 
tition that  the  venue  of  a  suit  has  li^en  improperly  laid,  the  question 
of  venue  can  be  raised  by  a  special  exception  to  the  petition.  (Townes 
on  Texas  Pleading,  238;  Kansas  City  P.  &  G.  Ey.  Co.  v.  Bermea 
Land  &  Lumber  Co.,  64  S.  W.,  324.) 

In  this  case,  on  the  same  day  that  the  court  made  the  order  setting 
aside  the  former  judgment,  appellees  filed  a  plea' of  privilega  to  be 
sued  in  Menard  County,  which  plea  was  in  due  form  and  was  sus- 
tained by  the  court,  as  heretofore  stated.  Appellant  contends  that  that 
plea  was  waived,  because  appellees  in  their  motions  seeking  to  set 
aside  the  former  judgment  set  up  defensive  matters  relating  to  the 
merits  of  the  suit.  We  are  of  opinion  that  the  documents  in  question 
were  not  pleadings,  in  the  sense  referred  to  in  the  decisions  which 
hold  that  a  plea  presenting  the  question  of  venue  must  precede  a 
plea  to  the  merits  or  be  regarded  as  waived.  It  was  necessary  for 
appellees  to  get  the  former  judgment  set  aside  before  they  could  file 
an  answer  to  the  plaintiff's  petition,  and  the  documents  filed  by  tliem 
for  the  purpose  of  accomplishing  that  result  .were  intended  for  that 
purpose  only,  and  not  as  pleas  upon  which  to  try  the  case.  However, 
in  the  very  beginning  of  the  first  two  motions  filed  by  appellees,  the 
question  of  appellant's  right  to  maintain  his  suit  in  Travis  County 
was  raised  in  such  form  as  indicated  clearly  that  appellees  did  not 
intend  to  waive  their  rights  in  that  regard.  The  plaintiff's  petition 
is  not  incorporated  in  the  transcript,  and  it  may  be  that  it  showed 
upon  its  face  that  appellees  were  entitled  to  be  sued  in  Menard 
County.  If  it  did,  then  if  the  motions  for  new  trial  be  regarded  as 
pleadings,  in  the  very  beginning  of  each  is  an  objection  to  the  venue 
being  in  Travis  County,  which  objection  we  think  the  court  had  the 
right  to  regard  as  equivalent  to  an  exception  to  the  petition  upon  that 
ground. 

This  case  is  different  from  Wolf  v.  Willingham,  94  S.  W.,  362. 
In  that  case  the  defendant,  who  was  sued  in  Travis  County  for  the 
recovery  of  land  situated  in  Mason  County,  excepted  to  the  plaintiff's 
petition  upon  the  ground  that,  as  the  petition  disclosed  the  facts  re- 
ferred to,  it  showed  that  the  court  had  no  jurisdiction  of  the  subject 
matter;  and  this  court  held  that  the  exception  did  not  present  the 
question  of  venue.  In  one  of  the  original  motions  filed  by  appellees 
they  stated  in  the  beginning  of  it,  and  as  a  part  of  the  first  sentence, 
that  they  did  not  waive,  but  reserved,  their  right  to  present  a  plea  of 
personal  privilege  to  be  sued  in  Menard  County;  and  in  the  other  mo- 
tion filed  on  the  same  day  they  asserted  that  the  suit  should  have  been 
brought  in  Menard  County,  and  could  not  properly  have  been  brought 
in  Travis  County  for  want  of  jurisdiction  of  the  District  Court  of 
Travis  County  to  entertain  and  try  the  suit.  In  neither  of  them  was 
it  specifically  asserted  that  the  District  Court  of  Travis  County  did 
not  have  jurisdiction  of  the  subject  matter;  and  we  think  it  is  mani- 
fest from  the  beginning  sentence  of  one  of  them  that  appellees  were 
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attempting  to  reserve,  and  did  not  intend  to  waive,  their  right  to  ob- 
ject to  the  case  being  tried  in  Travis  County,  in  the  event  of  the 
judgment's  being  set  aside.  The  case  of  Hall  v.  Howell,  66  S.  W., 
661,  decided  by  the  Court  of  Civil  Appeals  for  the  First  District,  and 
relied  on  by  counsel  for  appellant,  ifi  not  entirely  analogous,  because 
in  that  case,  in  seeking  to  have  a  judgment  by  default  set  aside,  the 
defendant  presented  two  other  reasons  before  urging  the  fact  that  he 
lived  in  another  county  and  should  have  been  sued  in  the  county  of 
his  residence.  However,  if  it  was  the  intention  of  the  court  in  that 
case  to  hold  that  it  was  necessary  to  file  a  formal  plea  of  privilege  to 
be  sued  in  another  county  prior  to  filing  a  motion  for  a  new  trial,  we 
are  not  prepared  to  concur  in  that  holding;  and  especially  so,  since 
the  statute  has  been  so  amended  as  to  render  a  plea  of  privilege,  in 
effect,  an  application  for  change  of  venuQ. 

Appellant's  contention  that  the  amended  petition  filed  by  appellees 
waived  whatever  riglit  may  have  been  preserved  in  the  former  docu- 
ments concerning  the  question  of  venue,  is  not  regarded  as  tenable, 
because  it  was  stated  in  the  first  subdivision  thereof,  and  before  alleging 
any  other  material  fact,  that  appellees  did  not  waive,  but  specially  re- 
served, their  right  to  present  their  plea  of  personal  privilege  to  be  sued 
in  Menard  County.  Of  course,  if  the  proceedings  referred  to  consti- 
tuted a  new  suit,  then  appellees  occupied  the  position  of  plaintiffs  in 
an  original  suit,  and  would  not  be  permitted  to  raise  the  question  of 
venue.  But,  for  reasons  already  stated,  we  hold  that  they  did  not  con- 
stitute an  original  suit,  and  were  merely  a  continuation  of  the  former 
suit.  Furthermore,  since  the  Thirtieth  Legislature  amended  the  stat- 
ute so  as  to  require  the  court  to  change  the  venue  when  a  plea  of 
privilege  to  be  sued  in  another  county  is  sustained,  it  is  by  no  means 
certain  that  the  general  rule  as  to  waiver  of  such  pleas  should  be  fol- 
lowed in  all  cases.  In  other  words,  under  the  law  as  it  now  stands, 
such  a  plea  is  tantamount  to  an  application  to  change  the  venue;  and 
the  right  to  file  such  application  is  not  waived  by  a  previous  answer 
to  the  merits.  In  this  case  the  verified  applications  upon  which  the 
judgment  was  set  aside  stated  that  appellant  had  brought  a  suit  in  the 
District  Court  of  Menard  County  (where  the  land  was  situated)  against 
appellees'  tenant  in  possession,  seeking  to  recover  the  same  land  that 
is  involved  in  this  case;  that  appellees  had  been  made  parties  to  that 
suit;  that  they  had  no  knowledge  of  the  existence  of  this  suit  or  the 
judgment  rendered  therein,  until  a  copy  of  the  judgment  was  offered 
in  evidence  by  appellant  at  the  trial  of  the  Menard  County  suit;  where- 
upon, on  appellees'  application,  the  court  arrested  the  trial  and  post- 
poned that  case  in  order  that  appellees  might  have  time  to  present 
an  application  to  set  aside  the  judgment  in  this  case.  In  view  of 
these  facts,  which  were  not  disputed,  the  fact  that  this  suit  ought  to 
have  been  brought  in  Menard  County  in  the  first  instance,  and  the 
fact  that  the  statute  authorizes  a  change  of  venue  for  any  "good  and 
sufficient  cause,"  it  would  seem  that  the  action  of  the  court  in  sus- 
taining the  plea  of  privilege  can  be  sustained  as  a  change  of  venue. 
Change  of  venue  is  largely  a  matter  of  discretion  on  the  part  of  the 
court,  and  action  in  that  regard  will  not  be  revised  on  appeal,  unless 
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injustice  has  been  done  or  some  principle  of  law  violated.     (City  of 
San  Antonio  v.  Jones,  28  Texas,  30.) 

In  the  court  below  appellees  attacked  the  service  of  citation  upon 
which  the  judgment  was  rendered,  the  contention  being  that  there  was 
not  sufficient  publication  to  constitute  statutory  service.  The  trial 
court  sustained  that  contention;  but,  while  appellant  assails  that  rul- 
ing in  his  attack  upon  the  action  of  the  court  in  vacating  the  judg- 
ment (which  action  we  have  no  jurisdiction  to  revise),  he  does  not 
complain  of  it  in  that  portion  of  his  brief  which  is  addressed  to  the 
order  sustaining  the  plea  of  privilege  and  changing  the  venue;  and 
therefore  we  deem  it  unnecessary  to  decide  whether  or  not  the  statute 
was  complied  with  in  perfecting  the  service  by  publication. 

Our  conclusion  is  that  no  reversible  error  has  been  shown,  and 
that  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed, 

ON  MOTION  FOB  BEHEABINO. 

Appellant's  motion  for  rehearing  and  the  strong  argument  presented 
in  support  of  it  have  received  careful  consideration,  but  this  court  is 
still  of  the  opinion  that  its  judgment  heretofore  rendered  is  correct. 
We  have  re-examined  the  question  and  are  confirmed  in  the  view  that 
a  proceeding  instituted  under  article  1375  of  the  Bevised  Statutes,  for 
the  purpose  of  obtaining  a  new  trial,  does  not  constitute  an  original 
suit,  but  is  merely  a  continuation  of  the  former  suit,  as  held  in  oar 
former  opinion  in  this  case. 

It  is  evident  that  the  article  referred  to  was  intended  to  enlarge  the 
rights  of  and  confer  a  benefit  upon  a  certain  class  of  litigants,  viz., 
defendants  who  had  been  served  by  publication  and  had  not  appeared, 
either  in  person  or  by  attorneys  of  their  own  selection.  It  is  an  old 
and  well-settled  principle  which  authorizes  an  independent  suit  based 
upon  equitable  grounds  for  the  purpose  of  preventing  the  enforcement 
of  an  unjust  judgment,  and  it  required  no  legislative  enactment  to 
confer  that  right  upon  the  class  of  persons  referred  to  in  article  1375, 
or  upon  any  otHer  class  of  persons.  Furthermore,  such  an  action  is 
not  barred  until  the  expiration  of  four  years  after  the  judgment  was 
obtained.  (McLean  v.  Stith,  112  S.  W.,  355.)  Article  1375  requires 
the  proceedings  therein  authorized  to  be  filed  within  two  years  after 
the  rendition  of  the  judgment.  Hence  it  will  be  seen  that  if  the  con- 
tention urged  by  appellant's  counsel  be  adopted,  and  proceedings  un- 
der article  1375  be  held  to  constitute  a  new  and  separate  suit  based 
upon  equitable  grounds,  then,  instead  of  enlarging  any  right  or  con- 
ferring any  benefit,  the  statute  would  have  the  opposite  result,  in  that 
it  would  restrict  an  existing  right  by  curtailing  the  time  within  which 
such  right  could  be  asserted.  It  is  manifest  that  the  Legislature  in- 
tended to  confer  upon  the  class  of  persons  referred  to  in  the  statute  a 
benefit  not  enjoyed  by  other  litigants,  and  the  only  means  by  which 
Buch  legislative  intent  can  be  accomplished  is  to  construe  the  statute 
as  extending  the  time  within  which  such  class  of  litigants  may  file  a 
motion  for  a  new  trial. 

The  ruling  of  this  court  in  Brown  v.  Dutton,  38  Texas  Civ.  App., 
294,  seems  to  be  in  conflict  with  our  ruling  in  this  case  on  the  ques- 
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tion  under  consideration^  and^  on  that  pointy  that  case  may  be  con- 
sidered as  overruled. 

Motion  overruled. 
Writ  of  error  refused. 


Ph.  Hatzpeld  v.  W.  S.  Walsh. 

Decided  May  6,  1909. 

1. — ^PartneTthlp— Pleadlngr — Syidenee. 

Pleading  and  evidence  are  held  to  present  the  issue  of  the  existence  of  a 
partnership  between  plaintiff  and  defendant,  where  one  owned  the  property  of 
the  business,  receiving  a  monthly  rental  therefor,  and  the  other  contributed, 
services,  the  net  profits  being  divided. 

8. — Charges-Evidence. 

A  charge  is  properly  refused  when  unsupported  by  evidence. 

S.— Charge. 

A  requested  charge  is  properly  refused  where  the  matter  is  covered  by 
instructions  already  given. 

4. — ^Partnerahip — ^Net  Proilti— Xnterett — ^Benti . 

In  arriving  at  net  profits  of  a  partnership,  deduction  from  the  gross  profits 
for  interest  on  the  investment  of  the  partner  owning  the  property  is  not  to 
be  allowed,  though  provided  for  by  the  original  contract,  where  a  subsequent 
agreement  provided  for  substituting  a  monthly  rental  instead  of  interest.  The 
owner  was  not  entitled  to  both  interest  and  rent. 

5.— Evidence — Objeotions. 

Objections  to  evidence  not  made  when  it  was  offered,  but  raised  by  subsequent 
motion  to  exclude  it,  are  addressed  to  the  discretion  of  the  court. 

6. — ^BTidenoe— State  of  Aooounts. 

Testimony  of  a  witness  as  to  the  state  of  accounts  of  a  partnership  was 
not  objectionable  on  the  ground  that  the  books  were  the  best  evidence,  where 
it  does  not  appear  that  the  witness  was  testifying  as  to  the  contents  of  the 
books,  rather  than  matters  of  his  personal  knowlege  as  a  manager  of  the  business. 

7. — ^STidenoe — ^Harmless  Error. 

Admission  of  evidence  is  not  ground  for  reversal  where  the  same  facts 
were  proven  by  other  and  uncontroverted  evidence. 

8. — Bridenoe — ^BiU  of  Exceptions. 

A  bill  of*  exceptions  to  the  exclusion  of  evidence  should  show  what  the 
testimony  of  the  witness  would  have  been  if  admitted. 

9.— lEridenoe — ^Books  of  Accoiuit. 

Testimony  as  to  whether  certain  items  were  included  in  the  accounts  on 
partnership  books  was  inadmissible  from  a  witness  who  did  not  keep  the  books. 

10.— Evidence — Profit!  of  Business. 

On  the  issue  as  to  the  profits  of  a  business  during  a  certain  year,  evidence 
as  to  the  profits  in  other  years  was  not  receivable. 

11. — Statnte  of  Trauds. 

A  contract  which  may  or  may  not  be  performed  within  a  year  is  not  required 
to  be  in  writing. 
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Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  George  Calhoun. 

Clarence  H.  Miller,  for  appellant. — ^The  all^ations  of  the  plaintiff's 
petition  show  that  he  was  employed  as  a  manager  of  the  business, 
which  was  entirely  owned  by  the  defendant;  that  he  was  to  receive  as 
such  manager  a  salary  for  his  services  and  share  in  the  net  profits,  if 
any  were  made;  that  he  was  not  to  be  responsible  for  any  of  the 
losses  of  the  business;  that  the  defendant  was  to  get  no  part  of  the 
net  profits,  but  merely  interest  upon  his  money  invested  in  the  busi- 
ness. In  other  words,  the  petition  did  not  allege  a  partnership.  The 
testimony  of  both  plaintiff  and  defendant  and  of  their  witnesses  shows 
that  the  written  partnership  agreement  under  which  the  Austin  Candy 
Mfg.  Co.  did  business  expired  by  its  own  terms  December  31,  1904, 
and  that  a  verbal  agreement  was  made  early  in  January,  1905,  be- 
tween plaintiff,  defendant  and  one  Spears,  under  which  the  plaintiff 
as  manager  and  Spears  as  superintendent  were  to  give  their  services 
at  a  stated  monthly  salary  and  were  to  receive  in  addition  the  net 
profits,  if  any  were  made,  after  the  business  had  paid  all  expenses  of 
operation  and  had  paid  to  defendant  eight  percent  interest  on  the 
money  he  had  invested.  In  other  words,  under  the  evidence  viewed 
from  any  standpoint,  there  was  no  partnership,  but  plaintiff  was  to 
receive  an  interest  in  the  net  profits  as  compensation  for  his  services 
as  manager.  There  was  no  partnership:  Buzard  v.  Bank,  67  Texas, 
89-93 ;  Brown  v.  Watson,  72  Texas,  221 ;  Connerly  v.  Lyons,  82  Texas, 
669. 

The  court  erred  in  overruling  defendant's  special  exception  to  the 
effect  that  plaintiff  sought  in  his  petition  to  hold  defendant  liable  for 
transactions  which  occurred  throughout  the  year  1906,  upon  a  verbal 
agreement  made  more  than  a  year  preceding  such  transactions,  where- 
as under  the  Texas  Statute  of  Frauds  the  defendant  could  not  be  held 
liable  under  such  circumstances.  Eev.  Stats.,  art.  2543,  subd.  5; 
Moody  V.  Jones,  37  S.  W.,'379;  Chase  v.  Hinkley,  2  L.  R.  A.,  738,  new 
series;  Wohl  v.  Barnuum,  116  N.  Y.,  87. 

Qeo.  E.  Shelley  and  Warren  W.  Moore,  for  appellee. — It  was  not  er- 
ror for  the  court  to  refuse  to  submit  special  charge  No.  1,  requested 
by  defendant,  to  the  effect  that  there  was  no  issue  of  partnership  in 
this  case,  because  there  was  ample  evidence  to  justify  the  submission 
of  such  an  issue.  Kelley  Island  L.  &  T.  Co.  v.  Masterson,  93  S.  W., 
427;  Ball  v.  Britton,  58  Texas,  57;  Goode  v.  McCartney,  10  Texas, 
193. 

EICE,  Associate  Justice. — ^This  suit  involves  a  question  of  part- 
nership between  the  parties  heretofore  conducted  under  the  name  of 
the  Austin  Candy  Manufacturing  Company,  and  was  brought  by  ap- 
pellee against  appellant  to  recover  one-half  of  the  net  profits  alleged 
to  have  arisen  from  said  partnership  business  during  the  year  1906. 

There  was  a  jury  trial  resulting  in  a  verdict  and  judgment  in  be- 
half of  appellee  for  the  sum  of  $1,338.09,  from  which  this  app^l  is 
prosecuted. 
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Believing  that  the  pleading,  a^  well  as  the  evidence,  properly  raised 
the  issue  of  partnership  between  the  parties  hereto,  we  overrule  the 
eighth  assignment  of  error  complaining  of  the  refusal  of  the  court 
to  give  appellant's  special  charge  to  the  effect  that  there  was  no  issue 
of  partnersh^)  in  the  case. 

Appellant  requested  the  following  special  charge:  *The  jury  are  in- 
structed that  in  determining  whether  there  were  any  net  profits,  if 
they  considered  that  question,  they  will  not  take  into  consideration  any 
increase  in  the  value  of  the  assets  of  the  business  which  belonged  ex* 
clusively  to  defendant/'  The  refusal  of  this  charge  is  the  basis  of  ap- 
pellant's tenth  assignment  of  error,  wherein  it  is  insisted  that  if  there 
was  any  increase  in  the  value  of  the  assets  of  the  business,  that  under 
the  uncontroverted  testimony  the  same  belonged  to  the  defendant; 
therefore,  no  part  of  such  increase  could  be  considered  as  a  part  of  the 
gross  profits,  and  the  evidence  having  raised  such  issue,  the  court 
should  have  given  said  special  charge.  This  charge,  in  our  judgment, 
was  properly  refused,  first,  because  there  was  no  evidence  in  the  record 
showing  or  tending  to  show  any  increase  in  the  value  of  the  real  estate 
for  1906;  and,  second,  because  the  court  in  its  main  charge  had  al- 
ready told  the  jury  that  the  real  estate  should  be  excluded  from  the 
items  of  expense  to  be  deducted  from  the  gross  profits  in  arriving  at 
what  would  be  the  net  profits  of  said  business  for  said  year. 

By  his  eleventh,  twelfth,  fifteenth  and  sixteenth  assignments  ap- 
pellant urges  that  the  charge  of  the  court  was  erroneous  in  that  it 
told  the  jury  that,  in  arriving  at  the  net  profits  of  said  business,  no 
interest  should  be  charged  upon  the  value  of  the  real  estate  belonging 
to  the  defendant  and  used  in  said  business,  because  the  same  was  con- 
trary to  the  pleadings  in  this,  that  the  petition  alleged  that  he  was  to 
participate  in  the  net  profits  and  that  the  same  should  be  ascertained 
by  deducting  from  the  gross  profits,  among  other  things,  interest  on  the 
reasonable  amount  of  the  defendant's  investment  of  property  used  in 
connection  with  the  business,  etc.,  and  hence  to  eliminate  said  item 
would  be  error.  Appellee  contends  that  the  charge  was  not  erroneous, 
because  while  the  original  agreement  as  pleaded  contemplated  the  al- 
lowance to  appellant  of  eight  percent  interest  on  the  value  of  the  real 
estate  used  in  the  business,  this  agreement  was  subsequently  changed 
by  the  parties,  and  appellant  was  thereafter  allowed,  in  accordance 
therewith,  a  monthly  rental  of  $200  in  lieu  of  such  interest,  as  shown 
by  the  undisputed  evidence.  This  being  true,  notwithstanding  the 
fact  that  the  original  contract  as  pleaded  contemplated  that  this  item 
should  be  deducted,  still,  by  virtue  of  the  agreement  of  the  parties,  it 
was  no  longer  an  issue  in  the  case;  hence  the  court  correctly  told  the 
jury  to  disregard  the  same  from  the  items  of  expenses  to  be  deducted 
from  the  gross  profits,  by  which  the  net  profits  would  be  ascertained. 
We  therefore  overrule  all  of  these  assignments. 

By  his  thirteenth,  fourteenth,  seventeenth  and  twenty-fourth  assign- 
ments appellant,  in  effect,  contends  that  the  charge  of  the  court  was 
upon  the  weight  of  the  evidence  in  that  it  assumed  as  a  fact  what 
constituted  net  profits  and  what  gross  profits  in  the  business  in  ques- 
tion, instead  of  leaving  to  the  jury  the  determination  of  those  issues. 
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We  do  not  believe  that  the  charge  of  the  court  is  subject  to  this  criti- 
cism, and  therefore  overrule  these  assignments. 

By  his  third  assignment,  appellant  urges  that  "the  court  erred  in 
admitting  the  testimony  of  the  plaintiff  referred  to  in  defendant's 
first  bill  of  exception,  as  to  what  the  books  of  the  company  showed 
with  reference  to  the  charging  of  interest  on  the  value  of  the  real  es- 
tate used  by  the  company  in  its  business,  and  as  to  the  rent  for  the  use 
of  such  real  estate,  and  as  to  the  conversation  between  the  plaintiff 
Walsh  and  the  bookkeeper,  regarding  such  interest,  because  the  books 
were  the  best  evidence  on  that  subject,  and  as  the  books  were  in  court 
there  was  no  necessity  to  resort  to  secondary  evidence  as  to  the  con- 
tents of  same.''  While  the  bill  of  exception  does  show  that  the  plain- 
tiff testified  that  he  noticed  that  the  bookkeeper  had  charged  eight 
percent  on  the  real  estate  account,  and  had  charged  the  business  with 
all  the  insurance  and  taxes  and  every  other  expense  connected  with  it, 
and  had  stated  that  the  ledger  showed  this,  and  that  $200  a  month 
rent,  was  charged  in  addition  to  the  eight  percent  interest  which  he 
told  the  bookkeeper  to  "cut  out,'*  as  he  could  not  charge  interest  and 
rent  both  on  the  same  property,  still,  it  further  appears  from  the  bill 
that  this  testimony  first  went  in  without  objection  and  afterwards  a 
motion  to  exclude  the  same  was  made  and  overruled.  In  the  case  of 
Bailway  Co.  v.  Lamothe,  76  Texas,  223-4,  where  a  similar  condition 
to  the  one  here  presented  was  disclosed  by  the  record,  and  the  refusal 
on  the  part  of  the  court  to  withdraw  from  the  consideration  of  the 
jury  the  evidence  which  had  been  admitted  without  objection  was  as- 
signed as  error,  our  Supreme  Court  in  passing  upon  the  question  said : 
"Objections  not  made  to  the  introduction  of  evidence  when  it  is  of- 
fered, but  afterwards  in  the  form  of  a  motion  to  exclude,  generally 
deserve  less  favorable  consideration  than  when  made  at  the  time. 
TJsually  some  reason  for  the  delay  in  urging  the  objection  ought  to  be 
made  to  appear,  and  the  decision  upon  such  objection  ought  to  be  left 
more  to  the  discretion  of  the  trial  court  than  when  the  objections  are 
interposed  at  the  proper  time.  No  reason  is  shown  for  not  making 
the  objection  when  the  evidence  was  offered,  and  it  does  not  appear 
that  it  was  not  a  proper  exercise  of  the  discretion  of  the  court  to  re- 
fuse the  motion  because  it  came  too  late.'' 

We  are  inclined  to  think  that  the  question  here  involved  falls  within 
the  rule  above  announced.  Besides,  the  bill  does  not  exclude  the  idea 
that  the  witness  was  testifying  to  facts  which  he  knew  outside  of  and 
independent  of  the  books,  it  appearing  from  the  testimony  that  he  was 
the  general  manager  of  the  concern  and  had  an  intimate  knowledge 
of  its  transactions.  Apart  from  this,  we  are  inclined  to  believe  that  if 
there  was  any  error  committed  that  it  was  harmless,  and  appellant  was 
not  prejudiced  thereby,  because  the  same  facts  were  shown  by  other 
nncontroverted  evidence  in  the  case  and  without  objection  on  the  part 
of  appellant. 

For  a  similar  reason  we  overrule  the  seventh  assignment  of  error. 

By  his  fourth  assignment  appellant  complains  of  the  action  of  the 
court  in  refusing  to  permit  Charles  Schwab  to  testify  whether  the 
item  of  $288.16,  which  appeared  in  the  statement  of  the  bookkeeper 
as  an  item  of  interest  due  Miss  Theis,  should  or  would  appear  in  any 
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other  items  of  said  statement  which  was  read  in  evidence  to  the  jury. 
The  bill  of  exceptions  in  this  particular  fails  to  show  what  the  answer 
of  the  witness  would  have  been  to  this  question^  and  in  the  absence  of 
such  statement  as  to  what  he  expected  to  show  by  said  witness,  the  rul- 
ing of  the  court  in  this  respect  can  not  be  revised.  (Milliken  v.  Smoot, 
64  Texas,  171;  Overstreet  v.  Manning,  67  Texas,  664;  Hereford  Cat- 
tle Co.  V.  Powell,  13  Texas  Civ.  App.,  496.)  Apart  from  this,  the  ob- 
jection ought  to  have  been  sustained,  because  it  did  not  appear  that 
said  witness  kept  the  books  or  had  any  personal  knowledge  of  their 
contents,  but,  on  the  contrary,  it  appeared  that  another  party  kept 
said  books.     (McKay  v.  Overton,  65  Texas,  85.)  ' 

We  do  not  think  there  was  any  error  in  declining  to  permit  witness 
Schwab  to  testify  as  to  what  the  books  showed  with  reference  to  a 
profit  or  loss  of  the  business  in  1905,  because  the  suit  involved  the 
question  of  profits  of  said  business  for  the  year  1906  only;  the  testi- 
mony was  therefore  irrelevant  and  immaterial. 

By  his  second  assignment  it  is  claimed  that  ''the  court  erred  in 
overruling  defendant's  special  exception  to  the  effect  that  plaintiff 
sought  in  his  petition  to  hold  defendant  liable  for  transactions  which 
occurred  throughout  the  year  1906  upon  a  verbal  agreement  made  more 
than  a  year  preceding  such  transaction,  whereas,  under  the  Texas 
statute  of  frauds,  the  defendant  could  not  be  held  liable  under  such 
circumstances.'^  We  overrule  said  assignment,  because  it  appears 
from  said  petition  that  said  contract  had  no  definite  time  to  run,  and 
might  or  might  not  have  been  performed  within  one  year. 

The  remaining  assignments  all  question  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.  We  are  constrained  to  believe  that  there 
is  ample  evidence  in  the  record  to  sustain  the  finding  of  the  jury  and 
overrule  these  assignments. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


j 

Austin  Electric  Bailway  Company  v.  John  W.  Lane. 

Decided  May  5,  1909. 

Street  Bailway— Paisengrer — Contributory  Neglisrenoe. 

Evidence  considered  and  held  to  establish  contributory  negligence  on  the 
part  of  plaintiff,  injured  by  being  struck  by  a  street  car.  There  were  two  tracks 
in  the  street,  cars  running  east  on  the  south  one  and  west  on  the  north. 
Plaintiff,  a  passenger,  wishing  to  get  off  a  car  going  west,  rang  for  it  to  stop 
at  G  Street.  In  accordance  with  a  rule  with  which  he  was  familiar,  it  would 
stop  on  this  signal  at  the  further  or  west  side  of  the  crossing  of  G  Street.  He 
stepped  from  the  car  on  the  north  side  of  the  north  track,  while  it  was  in  motion, 
and  just  before  it  reached  the  east  edge  of  G  Street,  and  walked  at  once,  across 
the  track,  in  the  rear  of  the  car  from  which  he  had  alighted,  to  the  parallel 
track  on  the  south  of  it,  where  he  was  struck  by  a  car  going  east  and  hidden 
from  his  view  by  the  car  from  which  he  had  just  got  off.  A  peremptory  instruc- 
tion to  find  for  the  defendant  should  have  been  given,  and  a  juagment  in  plaintiff's 
favor  is  reversed  and  rendered  for  the  defendant. 

Vol,  LV  Civll-^7. 


578  Texas  Civil  Appeals  Beports,  Vol.  55.  [J^ay, 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  Chas.  A.  Wilcox. 

Cochran  &  Penn,  for  appellant. — It  was  shown  by  the  uncontroverted 
evidence  that  plaintiff's  injuries  on  account  of  which  he  sues  in  this 
case  were  directly  and  proximately  contributed  to  by  his  own  negli- 
gence in  the  respects  alleged  by  defendant  in  its  answer.  International 
&  G.  N.  B.  B.  Co.  V.  Edwards,  100  Texas,  22-25;  Cowles  v.  Missouri, 
K.  &  T.  By.  Co.  of  Texas,  96  Texas,  24-30 ;  Texas  &  N.  0.  By.  Co.  v. 
McDonald,  99  Texas,  213;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Gasscamp,  69 
Texas,  647. 

A.  W.  Bloor,  for  appellee. — It  was  not  shown  by  the  uncontroverted 
evidence  that  plaintiff's  injuries  were  directly  and  proximately  con- 
tributed to  by  his  own  negligence,  but  there  was  a  conflict  in  the  testi- 
mony upon  this  issue.  The  burden  was  upon  defendant  to  establish 
contributory  negligence.  And  to  authorize  the  court  to  withdraw  that 
issue  from  the  jury  the  evidence  must  be  of  such  a  character  that 
there  is  no  room  for  ordinary  minds  to  differ  as  to  the  conclusion  to 
be  drawn  from  it.  The  evidence  in  this  case  was  such  that  the  jury 
might  conclude  that  plaintiff  was  not  guilty  of  any  act  or  omission 
which  a  person  of  ordinary  care  and  prudence  would  not  under  like 
circumstances  be  guilty  of.  The  court,  therefore,  properly  submitted 
such  issue  to  the  jury,  and  did  not  err  in  refusing  a  new  trial.  Wal- 
lace V.  Southern  Cotton  Oil  Co.,  91  Texas,  21 ;  Lee  v.  International  & 
G.  N.  By.  Co.,  89  Texas,  533 ;  Domenico  v.  El  Paso  Electric  By.  Co., 
90  S.  W.,  60;  Taylor  v.  San  Antonio  &  A.  P.  B.  Co.,  83  S.  W.,  738; 
McDaniel  v.  Staples,  113  S.  W.,  696;  McGown  v.  International  & 
G.  K.  B.  Co.,  85  Texas,  293. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  which 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for  $750,  and 
the  defendant  has  appealed. 

We  sustain  appellant's  second  assignment  of  error,  which  complains 
of  the  action  of  the  court  in  refusing  to  give  a  requested  instruction 
directing  the  jury  to  return  a  verdict  for  the  defendant.  We  sustain 
that  assignment  for  the  reason,  as  contended  on  behalf  of  appellant^ 
that  it  was  shown  by  the  uncontroverted  evidence  that  the  plaintiff  was 
guilty  of  contributory  negligence.  The  defendant  filed  a  plea  of  con- 
tributory negligence,  fully  covering  the  facts  developed  by  the  testi- 
mony. The  testimony  relied  on  by  the  plaintiff  bearing  upon  the  ques- 
tion under  consideration  is  as  follows: 

The  plaintiff  testified  as  a  witness  in  his  own  behalf  as  follows: 
That  on  the  night  of  March  19,  1908,  he  was  a  passenger  on  a  west- 
bound car  of  defendant  on  Sixth  Street  in  the  city  of  Austin,  and  that 
he  was  going  to  his  boarding  house,  which  was  situated  at  the  corner 
of  Sixth  Street  and  Guadalupe  Stroot,  being  on  the  south  side  of  Sixth 
Street  and  east  of  Guadalupe  Street ;  that  there  were  two  tracks  of  de- 
fendant on  said  Sixth  Street,  situated  about  six  feet  apart;  that  be- 
fore he  reached  Guadalupe  Street  he  rang  the  bell  twice,  and  that  the 
car  was  slowing  down  when  he  got  off  the  car;  that  he  got  off  the  car 
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just  at  the  intersection  of  Guadalupe  and  Sixth  Streets;  that  when  he 
got  oflp  he  walked  right  behind  the  car  that  he  got  oflE  of,  which  was 
going  west,  and  just  as  he  walked  behind  and  got  a  little  away  from 
it  another  car,  going  east  on  the  other  or  south  track,  ran  up  and  hit 
him;  that  he  did  not  know  of  any  warning  that  he  had  that  that  car 
was  coming;  that  he  did  not  see  it  nor  hear  it;  that  "I  saw  it  before 
it  hit  me ;  I  was  right  close  up  to  the  other  car ;  I  tried  to  get  out  of 
the  way.  Just  as  I  went  behind  the  car  I  got  oflf  of  there  was  a  flash 
of  the  other  car  right  there  at  me  coming  on  the  south  track.  Just  as 
I  walked  around  going  to  my  house  ther^was  a  flash  of  light,  and  I 
threw  up  my  hands  like  this,  and  this  hand  went  on  the  side  of  the 
car  and  that  hand  must  have  struck  the  gate.  I  did  not  hear  any 
bell  ring;  I  think  I  was  in  a  position  to  have  heard  it  if  they  had  rung 
the  bell.  I  have  good  hearing.  When  I  got  oflf  this  car  that  was  going 
west  at  this  point  it  did  not  stand  still ;  it  was  moving  on,  leaving  me. 
I  had  hold  of  the  handle-bar  and  just  stepped  down  oflf  of  the  car. 
I  did  not  stop  at  all — I  don't  guess  I  did;  I  don't  remember  exactly, 
but  I  remember  stepping  oflf  of  the  car  just  like  this,  and  walking 
right  straight  in  a  bee-line  from  where  I  got  oflf.  I  was  looking  in  the 
direction  that  I  was  going.  I  had  good  eyesight;  I  saw  the  car  when 
it  was  just  coming  up.  It  was  so  fast  I  could  hardly  tell  you  how  close 
it  was  to  me  when  I  saw  it.  It  was  right  there.  I  saw  it  maybe  five 
feet  away  from  me,  or  six  feet,  but  I  didn't  have  time  to  get  out  of  the 
way.  I  had  not  quite  gotten  on  the  other  track.  I  had  not  stepped 
on  to  the  track  that  this  eastbound  car  was  on.  I  had  just  gotten  be- 
hind the  other  car  when  I  saw  that  flash  of  light.  I  tried  to  step  back 
and  protect  myself,  but  I  was  not  able  to  do  so.'' 

On  cross-examination  the  plaintiflf  testified:  ^'When  I  got  to  point 
where  I  stepped  oflf  I  didn't  step  oflf  on  my  right  foot;  I  stepped  oflf 
on  my  left  foot.  I  was  facing  south,  holding  to  both  handle-bars,  I 
stepped  then  on  my  left  foot.  Then  I  immediately  started  across  the 
car  track  as  soon  as  I  got  my  balance.  I  did  not  stop  at  all.  I  didn't 
wait  for  anything.  I  did  not  look  to  see  if  there  was  any  obstruction 
in  my  way.  That  other  car  was  between  me  and  the  track.  I  neither 
stopped,  nor  looked,  nor  listened  for  any  obstruction.  The  other  car 
was  right  there  at  me  and  I  started  across  the  track. 

"I  knew  at  the  time  I  got  hurt,  and  had  known  for  a  long  time 
prior  thereto,  that  cars  go  west  on  this  street  only  on  the  north  track 
and  that  they  go  east  only  on  the  south  track.  I  also  knew  that  cars 
pass  each  other  very  frequently,  at  frequent  intervals,  going  east  and 
west  on  Sixth  Street.  That  is,  the  cars  go  west  on  the  north  track 
frequently  and  east  on  the  south  track  frequently.  I  also  knew  that 
it  was  the  custom  of  the  street-car  company  to  stop  its  cars  for  the 
reception  and  discharge  of  passengers  at  the  opposite  or  far  side  of 
street  crossings.  When  I  rang  the  bell  on  that  car  I  knew  it  would, 
according  to  the  custom  of  the  car  company,  stop  at  the  west  side  of 
Guadalupe  Street  for  me  to  get  oflf,  but  I  didn't  wait  for  it  to  get 
there  and  stop.  When  I  got  off  of  this  car  and  started  across  the  track 
I  was  making  for  my  boarding  house,  straight  across  the  street.  I 
don't  know  exactly  what  particular  point  I  was  going  to;  I  was  going 
in  the  direction  of  my  boarding  house.    I  did  not  pick  out  the  gate 


580  fTBXAS  Civil  Appeals  Reports,  Vol.  55.  [May, 

when  I  started ;  I  jnst  went  in  that  direction.  As  well  as  I  remember, 
I  didn't  go  diagonally  but  went  straight  across  the  street.  I  was 
within  ten  feet  of  Guadalupe  Street  when  I  stepped  off  this  car.  I 
was  ten  feet  off  of  the  street — ^right  at  the  street.  It  was  a  fact  that  I 
know  that  I  got  off  a  little  east  of  Guadalupe  Street,  within  ten  feet 
of  the  street.  It  is  a  fact  that  I  did  get  off  east  of  Guadalupe  street. 
I  was  within  ten  feet  of  Guadalupe  Street.  I  had  not  gotten  to  the 
cast  line  of  Guadalupe  Street.  I  don't  think  foot  passengers  in  that 
neighborhood  ordinarily  cross  the  street  from  comer  to  comer;  they 
cross  right  straight  across  most  of  the  time  in  that  neighborhood.  I 
know  it  is  the  general  practice  in  Austin  to  cross  from  street  comer  to 
street  qomer;  I  knew  that  at  the  time." 

"He  further  testified  that  on  the  next  day  he  told  Mr.  Jones,  presi- 
dent of  the  street-car  company,  at  the  time  the  settlement  inyoWed 
was  effected,  how  the  accident  occurred,  and  that  'I  told  him  I  got  off 
of  the  car  before  it  stopped  and  started  across  the  street  and  was  im- 
mediately struck  by  the  eastbound  car.' 

"The  plaintiff  further  testified,  on  being  recalled  as  a  witness,  as 
follows:  'Trom  the  time  I  got  off  the  car  I  was  on  until  the  time  I 
was  stmck  I  didn't  hear  any  gong  or  anything.  The  other  car  that  I 
got  off  of  was  movinff  and  made  a  racket,  and  I  didn't  hear  anything 
at  all  except  that.  After  I  got  off  of  that  car,  and  while  moving  around 
it,  I  did  not  hear  anything.'  The  plaintiff  further  testified  on  cross- 
examination:  *I  stated  yesterday  when  I  got  off  of  this  car  that  I 
neither  stopped,  looked  nor  listened.  I  don't  think  I  stopped,  looked 
or  listened,  only  just  to  get  my  ground  and  start  on  to  my  house.  I 
stated  just  now,  when  asked  if  I  heard  any  gong  ringing,  that  the  car 
that  I  got  off  of  was  making  a  racket  as  it  moved  off  down  the  street. 
It  obstructed  my  view  down  that  way  of  anything  coming  up  on  the 
other  track.  I  had  not  thought  about  whether  the  car  that  I  got  off 
of  obstructed  my  view  of  any  other  car  or  buggy  or  horse  that  might 
be  coming  from  the  opposite  direction  on  the  other  side.  I  didn't 
think  about  that.  I  didn't  think  to  look  ahead  and  see  if  there  were 
any  obstructions.  It  was  dark,  and  I  just  got  off  of  the  car  and  started 
right  across  the  street.' 

"On  redirect  examination  the  plaintiff  further  testified  as  follows: 
'I  stated  when  I  got  off  of  the  car  I  didn't  stop,  and  stated  that  I 
didn't  look  and  stated  that  I  didn't  listen.  I  do  not  mean  by  that 
that  I  shut  my  eyes  and  crossed  the  street  blind.  I  did  not  look 
around  for  the  car  because  the  other  car  was  there.  My  eyes  and  ears 
were  opened  so  that  I  could  see  anything  running  into  me — so  I  could 
see  what  was  going  on.  I  did  not  stop  and  say:  "Well,  now  I  must 
look  and  listen  to  see  if  anything  is  coming,"  but  naturally  a  fellow 
will  look  out  for  himself.  I  was  using  my  eyes.  I  could  not  have  no- 
ticed the  car  if  I  had  stopped  to  look  because  the  other  was  between 
me  and  it.  I  could  not  see  the  light  because  the  other  car  was  throwing 
the  light  on  the  ground.  My  hearing  was  good,  never  had  any  trouble 
with  it.  I  could  hear  the  car  gong  when  they  rang  it;  I  could  hear 
those  all  right.  When  I  said  I  didn't  stop  or  look  or  listen,  I  meant 
that  I  just  got  off  of  the  car  like  I  would  if  I  got  off  the  car  there 
to  go  around.' " 
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B.  B.  Colley,  called  as  a  witness  on  behalf  of  plaintifF,  testified: 
That  on  the  night  that  plaintifE  received  his  injuries  he  was  motonnan 
in  the  employ  of  the  defendant  company  and  that  on  said  night  he  was 
running  a  car  west  on  Sixth  Street  of  the  city  of  Austin,  going  to  put 
up  his  car,  it  being  his  last  run,  and  that  near  the  comer  of  Sixth  and 
Guadalupe  Streets  he  passed  another  car  going  east,  and  saw  the  car 
was  stopping,  and  he  slowed  down,  and  just  as  the  front  end  of  bis 
car  got  to  the  back  end  of  the  other  car  he  sounded  his  gong  and 
''kinder'^  released  his  brakes,  and  then  looked  ahead  and  saw  plaintiff 
lying  on  the  track;  that  plaintiff  was  scrambling  about;  that  plaintiff 
was  on  tiie  south  track  when  he  first  saw  him  and  was  trying  to  get 
up ;  that  he  scrambled  across  the  street  in  front  of  his,  the  witness'  car, 
and  he  stopped  the  car,  stopping  it  just  in  time  to  avoid  striking 
plaintiff.  That  this  was  between  11 :40  and  11 :45  at  night.  That  it 
was  an  east  and  west  car  that  he  passed  just  before  he  saw  plaintiff, 
and  it  was  the  last  car  on  the  east  and  west  line  going  east  that  night. 
That  is,  the  last  eastbound  car.  That  the  other  car  had  stopped  as  he 
passed  it,  and  then,  when  the  front  end  of  his  car  had  gotten  to  the 
back  end  of  the  other  car  the  other  car  was  still.  That  Lawrence  was 
the  conductor  on  the  eastbound  car  which  he  met  just  before  seeing 
plaintiff  on  the  track,  and  that  Atkinson  was  the  motorman  on  said 
car. 

'This  witness  further  testified  on  cross-examination  that  he  did  not 
notice  exactly  how  far  the  plaintiff  was  from  the  east  side  of  Guadalupe 
Street  when  he  saw  him  lying  on  the  ground.  That  he  didn't  step  it, 
but  he  was  some  little  piece  east  of  the  corner,  that  he  knew  where  the 
steps  were  in  front  of  plaintiff's  boarding  house,  and  he  was  not  right 
sure,  but  believed  plaintiff  was  a  little  bit  east  of  a  line  drawn  out 
into  the  street  from  those  steps.  That  he  did  not  know  the  width  of 
Guadalupe  Street,  but  streets  in  Austin  range  from  sixty  to  eighty 
feet  in  width.  That  the  car  that  he  met  of  motorman  Atkinson  had  a 
headlight  on  it  and  was  burning;  that  the  headlight  cast  a  light  ahead 
some  little  distance,  of  course,  owing  to  the  power.  That  generally 
people  in  Austin  who  are  crossing  streets  cross  from  one  sidewalk  cor- 
ner to  the  other  sidewalk  corner,  and  they  did  not  ordinarily  cross  the 
streets  between  corners  or  between  streets,  so  in  operating  street  cars 
we  have  more  reason  to  look  out  for  people  at  street  crossings  and  in- 
tersections of  streets  than  between  streets.  That  the  rule  and  custom 
of  the  defendant  company  was  to  stop  the  cars  at  the  further  side  of  a 
street  crossing  for  passengers  to  get  on  and  off.  That  a  car  going  west 
on  Sixth  Street  would  stop  at  the  west  side  of  Guadalupe  Street  for  a 
passenger  to  get  off,  and  a  car  going  east  on  Sixth  Street  would  stop 
at  the  east  side  of  Guadalupe  Street  for  a  passenger  to  get  off.  That 
there  were  printed  signs  in  all  cars  at  that  time  warning  persons  not 
to  attempt  to  get  off  the  car  before  it  came  to  a  stop.  That  the  custom 
was  then,  when  a  passenger  wanted  to  get  off  a  car,  for  him  to  give  a 
signal,  ringing  the  side  bell  if  he  was  in  the  car,  or  the  overhead  bell, 
if  on  the  back  platform,  and  the  car  would  then  stop  at  the  next 
crossing.  That  if  he  were  on  the  eastbound  car,  and  as  he  came  up 
saw  the  car  stop  at  the  west  side  of  Guadalupe  Street,  he  would  nat- 
urally anticipate  that  people  might  have  gotten  off  of  that  car  and  be 
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going  across  the  street.  That  in  meeting  a  car  between  streets  or  in 
the  middle  of  a  street  he  would  not  anticipate  that  people  had  gotten 
off  the  car  and  were  crossing  the  street.  That  a  motorman  would  an- 
ticipate that  people  had  gotten  off  a  car  only  when  the  car  was  stopped 
at  the  proper  place  on  the  crossing. 

''On  le-^irect  examination  he  testified:  1  slowed  down  in  passing 
this  east  and  westbound  car  that  night,  because  I  saw  the  car  had 
stopped ;  I  slowed  down  because  I  saw  the  car  had  stopped,  and  thought 
that  people  might  be  coming  around  behind  the  car.  The  car  was 
not  at  a  comer.  I  didn't  notice  it  not  being  at  the  comer  until  after 
I  had  passed  the  car.  The  car  had  stopped,  and  it  is  a  rule  when  you 
see  a  car  stop  to  go  slow  by  it — to  slow  down.  We  also  slow  down  when 
we  are  passing  each  other.  There  is  a  rule  to  slow  down  when  pass- 
ing one  another.  The  rule  is  to  slow  down  in  passing  cars,  but  where 
it  is  stopping  to  receive  or  let  off  passengers,  then  the  car  is  supposed 
to  slow  down  so  as  to  keep  your  car  under  such  control  that  you  can 
stop  it,  if  necessaiy,  if  a  passenger  should  come  around  it.  We  have 
these  instructions  from  the  office/ 

^^On  re-cross-examination  he  further  testified:  If  I  am  coming  up 
to  a  car  that  is  stopped  I  am  to  slow  down  and  have  my  car  under 
such  control  that  I  could  stop  it  if  necessary — so  that  I  could  stop  it 
immediately;  but  if  a  car  is  moving  along  between  streets  I  merely 
slow  down  to  some  extent.  Where  two  cars  are  passing  each  other  on 
a  street,  and  neither  one  of  them  stopping,  the  motorman  on  neither 
car  would  anticipate  that  a  person  would  get  off  the  other  moving  car 
and  undertake  to  get  in  front  of  the  one  he  was  on.' 

"Plaintiff  introduced  in  evidence  copy  of  an  ordinance  of  the  city 
of  Austin  passed  September  18,  1905,  requiring  that  street  cars  in  the 
city  of  Austin  should  be  equipped  with  a  gong  or  bell,  capable  of  being 
heard  at  least  three  hundred  feet,  and  that  it  should  be  the  duty  of  the 
motorman  or  person  in  charge  of  said  car  to  cause  said  gong  or  bell 
to  be  sounded  at  least  twenty  feet  from  and  before  crossing  any  street 
intersecting  the  street  on  which  said  car  is  running,  and  to  continue 
sounding  said  gong  or  bell  until  said  street  should  be  crossed. 

"The  witness  L.  T.  Ceding  testified:  That  he  was  on  an  eastbound 
car  of  defendant  on  Sixth  Street  about  11 :30  of  the  night  that  plain- 
tiff was  hurt;  that  he  got  on  said  car  some  distance  west  of  Bio 
Grande  Street,  which  was  shown  to  be  west  of  Guadalupe  Street;  that 
the  conductor  in  charge  of  said  car  told  him  that  it  was  the  last  east- 
bound  ear,  and  that  said  car  did  not  stop  between  where  he  got  on  it 
and  Congress  Avenue,  which  was  shown  to  be  three  blocks  east  of 
Guadalupe  Street,  and  that  said  car  in  his  opinion  ran  about  fifteen 
miles  an  hour  between  the  point  where  he  got  on  it  and  Congress 
Avenue." 

The  foregoing  is  the  substance  of  all  the  testimony  bearing  on  the 
question  of  contributory  negligence  relied  on  by  the  plaintiff.  There 
was  other  testimony  presented  by  the  defendant  tending  to  sustain  its 
contention  of  contributory  negligence. 

We  are  of  opinion  that  this  case  falls  within  the  rule  announced 
and  applied  by  the  Supreme  Court  in  International  &  G.  N.  R.  R.  Co. 
V.  Edwards,  100  Texas,  22.    In  that  case  it  was  held,  notwithstanding 
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the  negligence  of  the  defendant>  that  the  plaintiff  Edwards  was  guilty 
of  contributory  negligence  in  going  upon  a  railroad  crossing  without 
looking  or  listening  for  an  approaching  train,  which  he  could  have  dis- 
covered if  he  had  attempted  to  do  so.  In  this  case,  according  to  the 
plaintiff's  own  testimony,  instead  of  waiting  for  the  car  on  which  he 
was  traveling  to  stop  at  the  usual  place  for  him  to  alight,  he  gat  off 
while  that  car  was  in  motion,  and  immediately  passed  around  its  rear 
end  and  practically  upon  the  adjoining  track,  upon  which  he  knew 
cars  passed  at  frequent  intervals  coming  from  the  opposite  direction; 
and^  notwithstanding  such  conditions  and  such  knowledge,  he  neither 
stopped,  looked  nor  listened  in  order  to  discover  if  a  car  was  approach- 
ing, but  attempted  to  go  upon  the  adjoining  track  immediately  in 
front  of  an  approaching  car,  and  was  struck  and  injured.  Such  being 
the  case,  we  think  it  must  be  held  as  matter  of  law  that  he  was  guilty 
of  contributory  negligence,  and  is  not  entitled  to  recover  damages  in 
this  case. 

The  judgment  of  the  trial  court  will  be  reversed  and  judgment  here 
rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


H.  A.  WooTTON  v.  J.  T.  Thomson. 

Decided  May  5,  1909. 

1. — ^&eal  Property — ^Improyements  by  Another  than  Owner. 

A  fence  erected  upon  the  land  of  another,  though  placed  there  by  one 
believing  in  good  faith  that  it  was  upon  his  own  property,  becomes  a  part  of  the 
realty  and  the  legal  property  of  the  owner  of  the  land. 

8. — Same — ^Eqnitable  Interest — Hotioe. 

One  erecting  a  fence  upon  the  land  of  another  under  the  belief  that  it  is 
his  own,  acquired  at  most  an  equitable  right  to  the  fence  or  an  equitable  interest 
in  the  land  on  which  it  was  placed,  and  the  sale  of  the  material  by  the  owner 
of  the  land  to  a  third  party  passes  title  to  it  in  the  absence  of  notice  to  the 
purchaser  not  only  that  the  fence  was  erected  by  another,  but  also  of  circum- 
stances giving  the  person  erecting  it  some  equitable  right  therein. 

Error  from  the  County  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  Milton  Mays. 

Woldert  &  Ddton,  for  plaintiff  in  error. — If  one  in  good  faith  erects 
improvements  upon  the  land  of  another,  being  mistaken  as  to  bound- 
ary, and  if  while  laboring  under  such  mistake  he  constructs  improve- 
ments upon  the  land  of  another,  honestly  believing  it  to  be  his  own, 
he  may  recover  their  value.  Long  v.  Cude,  75  Texas,  225;  Butts  v. 
Caflfal,  24  S.  W.,  373-380 ;  Wood  v.  Cahill,  21  Texas  Civ.  App.,  43. 

Improvements  erected  in  good  faith  upon  the  land  of  another  under 
a  mistake  of  fact  as  to  boundary  belong  to  the  party  making  the  same. 
Butts  v.  Caflfal,  24  S.  W.,  373-380;  Long  v.  Cude,  75  Texas,  225; 
Dom  V.  Dunham,  24  Texas,  366. 

The  court  erred  in  finding,  as  a  matter  of  law,  after  finding  as  a 
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matter  of  fact  that  the  defendant  Wootton  agreed  and  recognized  said 
fence  to  be  on  Mrs.  Newis^s  land  from  and  after  January  1,  1906,  and 
that  about  January  1,  1906,  Mrs.  Newis  forbid  Wootton  ''from  taking 
said  fence  and  lumber  off  her  premises,"  and  that  in  August,  1907, 
Mrs.  Newis  sold  the  material  in  said  fence  to  Thompson,  that  said 
failure  to  remove  would  not  work  a  divestiture  of  title,  by  forfeiture 
or  otherwise.  The  adverse  holding  of  Mrs.  Newis  could  invest  her 
with  the  title  of  plaintiff  in  error  in  no  event,  by  limitation  or  other- 
wise, two  years  not  having  elapsed  since  the  asserted  claim  of  Mrs. 
Newis  in  January,  1906,  and  the  sale  to  defendant  in  error  in  August, 
1907,  or  the  institution  of  this  suit,  to  wit,  November  13,  1907.  16 
Am.  &  Eng.  Ency.  of  Law,  104. 

The  court  erred  in  its  conclusions  of  law,  after  finding  as  a  matter 
of  fact  that  Wootton  erected  the  fence  upon  the  land  of  his  adjoining 
land  owner  in  good  faith,  in  holding  that  Thompson,  with  notice  of 
such  fact,  could  purchase  such  improvements  so  erected  from  the  ad- 
joining landowner  upon  the  premises,  and  by  force  appropriate  said 
fence  without  compensation,  in  that  such  holding  permits  one  to  take 
advantage  of  his  own  wrong.  Ballinger  v.  McMinn,  47  Texas  Civ. 
App.,  89. 

No  briefs  for  defendant  in  error. 


KEY,  Associate  Justice.— J.  T.  Thomson  brought  this  suit 
against  H.  A.  Wootton  in  the  Justice's  Court,  seeking  to  recover  the 
value  of  certain  lumber  alleged  to  belong  to  Thompson  and  to  have 
been  unlawfully  appropriated  by  Wootton.  The  case  was  a^^pealed  to 
the  County  Court,  and  upon  trial  there  resulted  in  a  judgment  in  favor 
of  Thomson  for  $35,  and  Wootton  has  brought  the  case  to  this  court 
by  writ  of  error.  No  statement  of  facts  has  been  brought  up,  and  the 
case  is  submitted  upon  the  trial  judge's  findings  of  fact,  which  are  set 
out  in  brief  for  plaintiff  in  error  as  follows: 

"The  court  found  as  conclusions  of  fact  that  Wootton  owned  lots 
numbered  6,  6  and  7  of  block  No.  2  in  Ellis'  Addition  to  San  Angelo ; 
that  Mrs.  Newis  (from  whom  Thomson  purchased  the  fence)  owned 
lot  No.  8  of  said  block  adjoining  Wootton  on  the  east;  that  in  the 
year  1905  Wootton  erected  the  plank  fence  on  the  lot  owned  by  Mrs. 
Newis  six  feet  from  the  boundary  line  and  parallel  to  it,  and  that  the 
same  was  erected  in  good  faith,  defendant  (Wootton)  then  believing 
that  he  owned  the  land  upon  which  the  fence  was  placed;  that  some- 
time during  the  year  of  1905  Mrs.  Newis  was  apprised  of  the  fact  that 
said  fence  was  on  her  land,  and  notified  defendant  Wootton  to  remove 
said  fence,  and  that  he  failed  to  do  so.  That  about  January,  1906, 
Mrs.  Newis  forbade  Wootton  from  taking  said  fence  off  her  premises. 
That  in  August,  1907,  Mrs.  Newis  sold  the  material  in  said  fence  to 
Thomson,  and  that  said  Thomson  caused  said  fence  to  be  torn  down 
and  moved  off  of  said  premises  to  his  residence ;  the  court  further  finds 
that  Wootton  went  to  the  residence  of  Thomson  and  went  within  his 
enclosure,  and  without  the  knowledge  or  consent  of  Thomson,  took 
said  lumber  and  carried  the  same  off  and  appropriated  it  to  his  own 
use;  that  Thomson  knew  at  the  time  he  bought  said  material  in  said 
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fence  that  Wootton  had  built  the  same  on  Mrs.  Newis'  land  without 
her  knowledge  and  consent ^^ 

On  the  facts  above  set  out,  the  trial  court  announced  several  con- 
clusions of  law^  all  of  which  are  assailed  by  counsel  for  Wootton^  and 
the  contention  is  that  the  court  should  have  rendered  judgment  for 
him.  Whether  or  not  the  trial  court  was  correct  in  all  of  its  conclu- 
sions of  law,  it  is  unnecessary  to  decide,  because,  upon  the  facts  found, 
the  proper  judgment  was  rendered.  When  the  fence  was  placed  on  Mrs. 
Newis'  land  it  became  a  part  of  the  realty,  and  the  legal  title  thereto 
was  vested  in  her,  although  Wootton  believed  at  the  time  of  placing 
the  fence  there  that  he  was  placing  it  on  his  own  land.  The  most  that 
can  be  said  in  behalf  of  Wootton  is  that  he  had  an  eauitable  right  to 
the  fence  or  an  equitable  interest  in  Mrs.  Newis^  lot  to  the  extent  of 
the  value  of  the  fence,  but  such  right  or  interest  did  not  change  the 
fact  that  the  legal  title  to  the  fence  was  in  Mrs.  Newis,  and  when 
she  sold  it  to  Thomson  he  took  it  free  from  the  claim  of  Wootton,  un- 
less he  had  notice  of  all  the  facts  necessary  to  constitute  Wootton's 
equitable  claim.  The  facts  do  not  show  that  Thomson  had  notice  that 
Wootton  acted  in  good  faith  and  upon  the  belief  that  he  was  placing 
the  fence  upon  his  own  land  when  he  constructed  it.  The  findings  of 
the  court  do  show  that  at  the  time  Thomson  bought  the  fence  he  knew 
that  Wootton  had  built  the  same  on  Mrs.  Newis'  land  without  her 
knowledge  and  consent,  but  it  does  not  appear  from  the  findings  that 
he  knew  or, had  notice  of  the  fact  that  when  Wootton  constructed  the 
fence  he  believed  he  was  placing  ^t  upon  his  own  land. 

It  is  a  well-settled  rule  that  in  a  contest  between  one  who  has  pur- 
chased the  legal  title  and  one  holding  the  equitable  title,  the  burden 
rests  upon  the  latter  to  show  that  the  former  had  notice  of  his  superior 
equitable  title  when  he  purchased.  (Barnes  v.  Jamison,  24  Texas, 
362;  Johnson  v.  Newman,  43  Texas,  642;  Hill  v.  Moore,  62  Texas, 
612;  Cameron  v.  Bomele,  53  Texas,  241;  Saunders  v.  Isbell,  5  Texas 
Civ.  App.,  515.) 

If  the  record  submitted  to  this  court  showed  that  Thomson  had  no- 
tice of  all  the  facts  upon  which  Wootton  predicates  his  rights,  or 
showed  that  Thomson  was  not  a  purchaser  for  value,  then  a  difiPerent 
question  would  be  presented.  But  such  is  not  the  case,  and  on  the 
facts  disclosed  by  the  trial  judge's  findings  Thomson  was  entitled  to 
recover. 

Judgment  affirmed. 


W.  L.  Baird  et  al.  V.  T.  B.  Blaib. 

Decided  May  5,  1909. 

Taxation  of  Costs — Btonoirrapher's  Fee. 

The  taxation  as  costs  against  an  unsuccessful  plaintiff  of  a  stenographer's 
fee  for  taking  the  testimonv  in  a  former  trial,  in  which  judgment  reooTered  by 
him  was  reversed  on  defendant's  appeal,  though  no  allowance  of  same  had  been 
made  by  the  court  until,  on  a  motion  to  retax  costs,  it  was  allowed  to  stand,  is 
stistained.  Tliough  originally  entered  by  the  clerk  without  being  allowed  as 
required  (Rev,  Stats,  Art.  1296)  the  action  on  the  motion  to  retax  was  a  suflftcient 
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allowance  of  the  sum  by  the  court,  and  this  could  be  done  at  a  term  subsequent 
to  that  at  which  the  case  was  disposed  of. 

Appeal  from  the  District  Court  of  Milam  County*  Tried  below  be- 
fore lion.  J.  C.  Scott^  Judge. 

0.  T,  Moore  and  Monta  J.  Moore,  for  appellants. 
W,  A.  Morrison  and  J.  T.  Pemberton,  for  appellees. 

FISHER,  Chief  Justice. — This  is  an  appeal  from  the  action  of 
the  District  Court  of  Milam  County  in  overruling  appellant's  motion 
to  relax  the  costs  in  the  case  of  Baird  v.  Blair.  The  case  was  twice 
tried  in  the  District  Court  of  Milam  County,  and  the  first  verdict  and 
judgment  were  in  behalf  of  Baird,  from  which  an  appeal  was  perfected 
to  the  Court  of  Civil  Appeals,  where  the  case  was  reversed  and  re- 
manded. Thereafter,  at  the  April  term  of  the  District  Court  of  Milam 
County,  judgment  was  rendered  in  behalf  of  defendant  Blair,  from 
which  no  appeal  or  writ  of  error  was  sued  out.  After  the  adjourn- 
ment of  the  term,  the  clerk  of  the  District  Court  in  vacation  taxed  as 
costs  against  the  plaintiff  in  said  cause  a  stenographer's  fee  of  $425. 
The  trial  court  had  not  fixed  any  sum  as  a  reasonable  compensation 
for  the  stenographer,  or  approved  any  item  of  cost  of  that  character, 
and  it  appears  that  the  item  was  entered  by  the  clerk  upon  the  fee 
book  upon  the  request  of  one  of  the  attorneys  for  the  defendant. 

PlaintiflE  filed  his  motion  in  the  District  Court  to  tetax,  and  re- 
quested that  this  item  be  stricken  from  the  fee  book  as  costs,  upon  the 
ground  (1)  that  the  item  of  $425  is  not  for  any  costs  legally  incurred 
in  the  case;  (2)  that  the  item  was  never  authenticated  or  presented  to 
nor  allowed  by  the  court,  nor  fixed  and  approved  by  it  as  an  item  of 
costs,  as  required  by  law;  (3)  that  the  stenographer  was  appointed  by 
the  court  to  take  down  and  preserve  the  testimony  adduced  in  evidence 
in  the  trial  of  the  case,  and  that  said  stenographer  did  not  take  down 
and  preserve  the  testimony;  (4)  that  if  any  sum  is  due  as  such  costs 
as  a  charge  against  the  plaintiff,  the  item  of  $425  is  unreasonable; 
(5)  the  clerk  had  no  authority  to  enter  the  item  upon  his  fee  book. 
The  motion  prayed  that  the  item  be  stricken  from  the  fee  book  and 
decreed  to  be  an  improper  and  unlawful  charge  against  the  plaintiff, 
and  in  the  alternative,  that  if  the  item  be  determined  a  proper  charge 
against  the  plaintiff,  a  reasonable  charge  only  be  fixed  by  the  court 
for  whatever  services  might  have  been  rendered  by  the  stenographer. 

The  appellee  filed  a  motion  that  the  costs  taxed  be  retaxed  by  in- 
creasing the  amount  to  $525.  Upon  these  motions  the  court  rendered 
a  judgment  to  the  effect  that  they  both  be  overruled,  and  that  the  item 
of  costs  of  $425  be  allowed  to  stand  as  taxed  in  the  bill  of  costs. 

The  stenographer  was  appointed  by  authority  of  article  1295  of 
Sayles'  Civil  Statutes,  whose  compensation  was  to  be  fixed  as  prescribed 
in  article  1296.  The  statement  of  facts  shows  that  the  stenographer 
was  appointed  by  the  court,  and  that  he  acted  as  such  in  taking  down 
the  evidence  that  was  offered  upon  the  first  trial  of  the  case.  Prom 
his  notes  of  the  evidence  so  taken  he,  upon  the  request  of  the  appel- 
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lants  in  that  case^  delivered  to  them  copies  of  the  testimony^  from 
which  the  appellants  prepared  their  statement  of  facts.  The  appel- 
lants paid  the  stenographer,  as  compensation  for  such  services,  the  sum 
of  $525,  and  thereafter  requested  the  clerk  to  tax  as  a  part  of  the 
costs  in  the  case  the  item  of  $425  as  stenographer's  fees,  which  item 
was  properly  entered  by  the  clerk  on  the  fee  book.  Prior  to  this  the 
court  did  not  approve  the  stenographer's  claim  or  allow  this  sum  or 
any  other  as  a  reasonable  compensation  to  Imn.  The  article  of  the 
statute  last  mentioned  says  that  the  stenographer  shall  be  allowed  a 
reasonable  compensation,  not  to  exceed  twenty  cents  per  hundred  words, 
to  be  fixed  by  the  court  and  taxed  in  the  bill  of  costs.  It  appears  from 
page  11  of  the  statement  of  facts  that  there  were  1,025  pages  of  the 
transcript  thus  delivered  by  the  stenographer  to  the  appellant,  and  that 
each  page  contained  about  275  words,  which  at  twenty  cents  a  hundred 
words  would  be  a  sum  greater  than  that  fixed  by  the  clerk  and  allowed 
by  the  court  in  its  judgment  as  costs  to  the  stenographer.  The  judg- 
ment of  the  court  overruling  the  motion  to  retax  and  determining 
that  the  item  of  $425  shall  stand  as  a  proper  item  upon  the  fee  book, 
is  tantamount  to  an  approval  and  allowance  of  that  sum  as  reasonable 
compensation. 

The  power  of  the  court  to  determine  this  question  and  to  make  this 
allowance  in  its  judgment,  we  think,  is  well  settled  by  the  case  of 
Patton  V.  Cox,  97  Texas,  253,  where  it  was  held  that  the  court  could, 
subsequent  to  the  term  at  which  the  case  was  disposed  of,  entertain  a 
motion  to  retax  the  costs  and  to  determine  by  its  judgment  what  should 
be  allowed. 

There  is  no  cross-assignment  by  the  appellee  to  the  action  of  the 
court  in  refusing  to  increase  the  item  of  costs  to  $525.  The  assign- 
ments present  no  reversible  error.    Judgment  affirmed. 

Afftrmed. 


J.  G.  Murphy  &  Co.  v.  R.  L.  Dunman. 

Decided  May  6,  1909. 

Statement  of  Faots. 

A  statement  of  facts,  chiefly  in  narrative  form  as  re<]^uired,  but  of  which 
some  thirty  pages  consist  of  questions  and  answers  of  witnesses  on  material 
matters,  will  be  struck  out  on  motion,  and  assignments  of  error  for  the  deter- 
mination of  which  a  statement  of  facts  is  necessary  will  not  then  be  considered. 

Error  froni  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

W.  8.  Banks,  for  plaintiffs  in  error. 

Snodgrass  &  Dibrell,  for  defendant  in  error. 

FISHER,  Chief  Justice. — At  a  former  day  of  this  term  of  court, 
upon  motion  of  appellee,  we  struck  from  the  record  the  statement  of 
facts.    The  appellants  filed  a  motion  for  rehearing  complaining  of  our 
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action,  which  was,  after  due  consideration,  overruled.  The  motion  to 
strike  out  was  based  upon  the  fact  that  the  statement  of  facts  was  not 
altogether  in  narrative  form,  but  did,  in  material  parts,  state  the  evi- 
dence by  questions  propounded  to  the  witnesses  and  their  answers 
thereto. 

AH  of  the  appellants'  assignments  of  errors,  as  we  construe  them, 
relate  to  the  facts,  and  could  not  be  considered  and  disposed  of  without 
reference  to  the  statement  of  facts.  Therefore,  the  onlj  question  that 
we  feel  called  upon  to  consider  is  whether  our  action  in  striking  from 
the  record  the  statement  of  facts  was  proper. 

The  statute  under  which  the  statement  of  facts  in  this  case  was  pre- 
pared was  considered  and  construed  by  this  court  in  Opperman  v. 
Petri,  107  S.  W.,  1142,  where  we  held  that  the  statute  intended  and 
required  the  statement  of  facts  to  be  prepared  in  narrative  form,  and 
not  so  as  to  embrace  the  questions  propounded  to  the  witnesses  and  the 
answers  given  thereto.  Much  of  the  statement  of  facts  in  this  case  is 
in  narrative  form,  but  there  are  a  number  of  pages  that  contain  the 
questions  propounded  to  the  witnesses  and  the  answers  given  in  re- 
sponse, and  all  this  testimony  is  in  our  opinion  material,  and  could 
not  be  excluded  from  the  record  without  doing  an  injustice  to  the  ap- 
pellee. There  is  testimony  of  this  character  contained  in  about  thirty 
pages  of  the  statement  of  facts,  and  it  is  apparent  from  reading  the 
evidence  so  stated  that  it  is  material,  and  the  violation  of  the  rule  in 
stating  it  in  that  form  should  not  be  excused  on  the  ground  that  the 
testimony  was  immaterial  or  that  the  breach  of  the  rule  was  slight  and 
unimportant. 

Therefore,  the  assignments  of  error  being  of  the  nature  stated,  and 
holding  as  we  do  that  the  statement  of  facts  was  properly  stricken  out, 
there  is  nothing  left  for  us  to  consider.  Such  being  the  case,  the  judg- 
ment is  affirmed. 

Affinned. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Compakt  op  Texas  v.  Julia 

James  et  al. 

Decided  May  5,  1909. 

1. — Contributory  Negligence— -Kallway  Crossing. 

One  struck  by  a  train  in  driving  over  a  railway  crossing  can  not  be  held 
liable  for  contributory  negligence,  as  a  matter  of  law,  because  of  his  failure 
to  look  for  the  train,  where  the  view  was  obstructed,  and  it  did  not  appear  that 
he  failed  to  listen  or  that  by  looking  he  could  have  seen  and  avoided  the  train. 
The  question  of  his  negligence,  under  such  circumstances,  was  one  of  fact. 
International  &  6.  N.  R.  Co.  v.  Edwards,  100  Texas,  22,  distinguished. 

2. — ^DlscoYered  Peril — Charge. 

An  instruction  holding  a  railway  liable  if  the  employees  operating  its  train, 
on  discovering  a  person  in  peril  at  a  crossing,  failed  to  use  all  the  means  at  hand 
to  stop  the  train,  was  erroneous  in  omitting  the  qualification,  that  such  means 
would  have  prevented  the  injury,  the  evidence  making  that  fact  questionable. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  £yer,  96  Texas,  72,  followed. 
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3. — ^Aislsrnment  of  Error — Charge. 

Appellant  complaining  of  an  erroneous  charffe  is  not  limited  to  the  reasons 
stated  m  his  assignment  of  error.  Sickles  v.  Missouri,  K.  &  T.  R7.  Co.,  13 
Texas  Civ.  App.,  434,  distinguished. 

4. — ^Beqneited  Charge. 

A  charge  is  properly  refused  where  it  ignores  an  issue  involved  .in  the  case. 

6. — Same— -Brief — Statement. 

The  hrief  presenting  error  in  the  refusal  of  a  charge  should  contain  a  state- 
ment showing  such  charge  to  he  pertinent. 

Appeal  from  the  District  Court  of  Bastrop  County.  Tried  below  be- 
fore Hon.  Ed.  B.  Sinks. 

Page  &  Miley,  for  appellant. — The  evidence  shows  beyond  doubt  that 
David  James  was  guilty  of  contributory  negligence  which  was  the  di- 
rect and  proximate  cause  of  his  injuries,  and  that  defendant's  employes 
used  evei7  means  to  prevent  injuring  him  after  his  danger  was  dis- 
covered. St.  Louis  S.  W.  By.  Co.  v.  Boyd,  105  S.  W.,  520;  Houston 
&  T,  C.  B.  B.  Co.  V.  KauflEman,  46  Texas  Civ.  App.,  72;  International 
&  G.  N.  B.  Co.  V.  Edwards,  100  Texas,  22. 

If,  when  deceased's  peril  was  discovered,  it  was  then  too  late  to  stop 
or  check  the  train  so  as  to  save  him  from  injury,  the  company  was 
not  liable  on  the  issue  of  discovered  peril.  Missouri,  K.  &  T.  Bv.  v. 
Eyer,  96  Texas,  72;  Missouri,  K.  &  T.  By.  v.  Eyer,  69  S.  W.,  454. 

8.  L.  Staples  and  Orgain  &  Mnynard,  for  appellees. — The  failure  of 
one  crossing  a  railroad  track  to  look  or  listen  is  not  negligence  per  se, 
but  it  is  for  the  jury  to  say,  under  all  circumstances  of  the  situation  of 
the  particular  case,  whether  one  of  ordinary  care  would  have  looked 
or  listened.  Bailway  Co.  v.  Lee,  70  Texas,  501 ;  Gulf,  C.  &  S.  P.  By. 
Co.  V.  Melville,  87  S.  W.,  863;  Texarkana  &  Ft.  Worth  By.  Co.  v. 
Frugia,  43  Texas  Civ.  App.,  48;  Missouri,  K.  &  T.  By.  Co.  v.  Wall, 
110  S.  W.,  453. 

The  charge  of  the  court  on  discovered  peril  was  altogether  favorable 
to  the  defendant  in  that  it  only  required  the  engineer  to  stop  the  train 
after  he  discovered  the  party  on  the  track,  when  a  proper  charge  would 
have  required  the  engineer  to  use  all  efforts,  etc.,  to  stop  the  train  as 
soon  as  the  danger  and  peril  of  the  deceased  was  discovered,  and  being 
an  error,  altogether  favorable  to  defendant,  appellant  can  not  com- 
plain of  the  error.  Texas  &  P.  By.  Co.  v.  Tracy,  85  S.  W.,  834; 
Texas  Midland  By.  Co.  v.  Byrd,  41  Texas  Civ.  App.,  164. 

BICE,  Associate  Justice. — On  July  24th,  1907,  while  David 
James,  Sr.,  was  driving  a  wagon  and  team  across  appellant's  track  in 
the  town  of  Smithville,  his  team  and  wagon  were  struck  by  one  of  ap- 
pellant's trains  of  cars,  from  which  he  received  injuries  that  are  al- 
leged to  have  been  the  cause  of  his  death,  which  occurred  in  February 
thereafter;  and  this  suit  is  brought  by  Julia  James,  his  surviving 
widow,  and  her  children,  to  recover  damages  therefor,  alleging  negli- 
gence on  the  part  of  appellant^  and  that  his  death  was  proximately 
caused  therefrom. 
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Appellant^  after  general  and  special  denials,  relied  upon  and  pleaded 
contributory  negligence  of  the  deceased  in  failing  to  stop  or  look  or 
listen  for  the  train  before  driving  upon  its  track. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  Julia  James,  and  in  favor  of  the  company  against  the  chil- 
dren, all  of  whom  were  adults,  for  the  reason  that  they  were  not  de- 
pendent upon  their  deceased  father  for  their  support,  from  which 
judgment  this  appeal  is  prosecuted. 

Appellant  contends  that,  as  a  matter  of  law,  deceased  was  guilty 
of  contributory  negligence,  and  that  the  trial  court  erred  in  not  so  in- 
structing the  jury,  and  likewise  erred  on  account  thereof  in  refusing 
to  grant  its  motion  for  new  trial.  We  overrule  these  contentions,  be- 
cause we  believe  the  evidence  required  the  submission  of  this  issue  to 
the  jury.  It  is  true  that  the  evidence  shows  that  the  deceased  did  not 
stop  before  driving  upon  the  track,  but  it  is  not  shown  that  he  did  not 
listen  for  the  approach  of  the  train  notwithstanding  he  failed  to  stop; 
and  while  the  evidence  shows  that  he  was  looking  ahead,  still,  imder 
the  circumstances  as  disclosed  by  the  record,  he  may  have  been  in  the 
exercise  of  ordinary  care  in  so  doing,  and  a  failure  to  look  or  listen 
could  not  be  held,  per  se,  negligence.  (Prugia  v.  Texarkana  &  Ft. 
Worth  By.  Co.,  36  Texas  Civ.  App.,  648.)  This  case  is  essentially  dif- 
ferent in  several  respects  in  its  facts  from  the  case  of  International  & 
G.  N.  B.  B.  Co.  V.  Edwards,  100  Texas,  22,  wherein  the  Supreme  Court 
held  that  Edwards  was  guilty  of  contributory  negligence,  as  matter  of 
law,  in  this:  that  in  the  Edwards  case  the  track  was  not  obstructed, 
but  the  view  was  open  and  the  cars  could  have  been  seen  for  some  dis- 
tance, and  the  plaintiff  testified  that  he  did  not  look  or  listen;  while 
in  this  case  the  track  was  shown  to  have  been  obstructed,  and  some  of 
the  testimony  was  to  the  effect  that  even  if  deceased  had  looked  he 
would  have  been  unabl;,  on  account  of  said  obstructions,  to  have  seen 
the  approaching  train,  and  it  is  not  shown  that  he  did  not  listen.  In 
Boyd  V.  St.  Louis  &  Southwestern  By.  Co.,  101  Texas,  411,  the  Su- 
preme Court,  Judge  Brown  delivering  the  opinion,  reversing  the  judg- 
ment of  this  court  reported  in  105  S.  W.,  520,  where  it  had  been  held 
that  Boyd,  as  matter  of  law,  was  guilty  of  contributory  negligence, 
said  among  other  things:  "That  to  authorize  the  Court  of  Civil  Ap- 
peals to  render  judgment  for  a  railroad  company  in  an  action  for  in- 
juries to  a  person  struck  by  a  train  at  a  street  crossing  on  the  ground 
of  contributory  negligence,  the  evidence  of  contributory  negligence 
must  be  so  conclusive  that  reasonable  minds  can  not  differ  as  to  the 
conclusions  to  be  drawn  therefrom.''  The  same  rule,  it  seems  to  us, 
would  apply  to  the  trial  court.  We  therefore  overrule  the  assignments 
raising  this  contention. 

We  likewise  think  there  was  sufficient  evidence  of  negligence  on  the 
part  of  appellant  to  require  at  the  hands  of  the  court  a  submission  of 
this  issue  to  the  jury,  and  overrule  appellant's  assignments  on  this  sub- 
ject. 

It  was  alleged  by  appellees  that  the  peril  of  deceased  was  discovered 
by  the  operatives  of  the  train  in  time  to  have  prevented  the  collision, 
and  the  evidence  justified  the  submission  of  this  issue  to  the  jury;  and 
in  charging  thereon  the  court  gave  the  following:   "Or  if  you  believe 
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from  a  preponderance  of  the  evidence  that  the  seryants  of  defendant 
company  operating  the  engine  of  the  train  which  caused  the  injury, 
if  any  was  inflicted,  discovered  him  upon  the  track,  and  after  such  dis- 
covery the  said  servants  failed  to  use  all  the  means  at  hand  consistent 
with  the  safety  of  the  train,  and  by  the  use  of  ordinary  care,  to  stop 
the  train  and  prevent  striking  him,  then  you  will  find  for  the  plain- 
tiff Julia  James,  and  assess  her  damages  as  hereinafter  charged,  un- 
less you  find  for  the  defendant  as  hereinafter  charged.'' 

By  its  second  proposition  under  this  assignment  appellant  contends 
that  "the  charge  of  the  court  as  given  makes  the  defendant  liable,  re- 
gardless of  whether  or  not  the  servants  of  defendant  company  operat- 
ing the  engine  of  the  train  discovered  deceased's  peril  in  time  to  have 
stopped  the  train  and  avoided  striking  James  by  the  exercise  of  ordi- 
nary care  and  by  the  use  of  the  means  at  their  command,  and  makes 
the  liability  rest  merely  upon  whether  or  not  the  servants  of  defendant 
exercised  ordinary  care  to  stop  the  train  by  means  at  command  after 
discovering  David  James  on  the  track.  If  when  deceased's  peril  was 
discovered  it  was  then  too  late  to  stop  or  check  the  train  so  as  to 
save  him  from  injury,  the  company  was  not  liable  on  the  issue  of  dis- 
covered peril." 

There  was  evidence  to  the  effect  that  when  the  deceased  was  first 
discovered  by  the  trainmen  the  train  was  200  feet  from  the  crossing, 
and  that  a  train  of  sixteen  cars,  such  as  was  then  being  operated,  could 
not  be  stopped  under  200  feet;  and  it  was  also  shown  by  said  operatives 
that  they  stopped  the  train  as  soon  as  it  was  in  their  power  to  do  so. 
While,  on  the  other  hand,  there  was  testimony  to  the  effect  that  the 
train  in  question  could  have  been  stopped  within  from  60  to  100  feet, 
BO  that  the  evidence  was  in  direct  conflict  upon  this  issue,  rendering  it 
proper  for  the  court  to  charge  thereon.  Therefore  the  question  for 
our  determination  is  as  to  whether  the  charge  given  was  a  correct  pre- 
sentation of  the  law  upon  this  issue.  The  question  is  not  an  open  one, 
but  there  is  direct  authority  to  the  effect  that  the  charge  given  was  er- 
ror. In  the  case  of  Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Eyer,  69 
S.  W.,  453,  where  a  similar  charge  to  the  one  in  question  was  reviewed, 
it  was  said  by  the  court:  ^^It  is  insisted  that  the  failure  of  the  engi- 
neer to  exercise  care  after  the  peril  is  discovered  will  not  render  de- 
fendant liable,  unless  the  injury  would  have  been  avoided  had  such 
care  been  exercised.  The  charge  is  error,  for  the  reason  that  it  does 
not  instruct  the  jury  that  they  must  believe  that  the  engineer,  by  the 
use  of  ordinary  care,  could  have  avoided  the  collision.  The  jury  may 
have  concluded  under  the  charge  that  the  engineer  did  not  exercise  or- 
dinary care  by  the  use  of  the  means  at  his  command  to  prevent  the 
collision,  and  for  this  reason  have  found  for  plaintiff,  and  still  been  of 
the  opinion  that  had  ho  exercised  such  care  he  could  not  have  avoided 
the  collision.  The  reason  for  holding  ihe  company  liable  on  the  ground 
of  discovered  peril  is  that  the  engineer  in  charge  of  the  train  has  at 
his  command  means  for  stopping  the  train  and  preventing  the  injury, 
and  it  is  his  duty  to  make  use  of  those  means,  and  his  failure  to  do  so 
is  negligence,  for  which  the  company  is  chargeable."  It  was  held  that 
said  charge  was  affirmative  error;  but  the  court,  on  motion  for  rehear- 
ing in  that  case,  granted  the  same  on  the  ground  that  appellant  by  a 
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requested  charge  had  invited  the  error.  The  Supreme  Court,  however, 
granted  a  writ  of  error  in  said  case,  holding,  in  effect,  that  the  chaige 
complained  of  was  error  for  the  same  reasons  assigned  by  the  Court  of 
Civil  Appeals  in  the  first  instance,  and  that  the  error  was  not  invited, 
and  reversed  and  remanded  the  case  on  account  of  the  error  in  said 
charge.    See  Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Eyer,  96  Texas,  72. 

In  view  of  the  evidence  upon  tiiis  issue,  we  think  the  charge  of  the 
court  complained  of  was  error,  in  that  it  failed  to  also  instruct  the  jury 
in  this  connection  that,  notwithstanding  the  fact  they  may  have  be- 
lieved that  the  servants  of  appellant  failed  to  use  all  the  means  at  their 
command  to  stop  the  train,  yet  if  they  further  believed  that  had  they 
done  so  they  could  not  have  avoided  injuring  the  deceased,  then  if  they 
so  believed  to  find  for  appellant,  and  we  therefore  sustain  this  assign- 
ment. 

Appellee,  however,  urges  that  as  appellant  presented  a  different 
reason  in  its  assignment  from  the  one  now  under  consideration,  that 
it  is  therefore  barred  from  insisting  upon  any  other  reason  than  the 
one  so  stated;  but  the  contrary  has  been  expressly  held  in  Gulf,  C.  & 
S.  P.  By.  Co.  V,  Williams,  39  S.  W.,  968,  wherein  it  is  said :  *'An  as- 
signment of  error  need  not  set  forth  the  reasons  why  the  action  of  the 
court  is  claimed  to  be  erroneous ;  it  is  sufficient  if  the  particular  ruling 
complained  of  is  specifically  pointed  out.  Clarendon  Ld.  Inv.  & 
Agency  Co.  v.  McClelland,  86  Texas,  179.  If  the  reasons  should  be 
stated  in  the  assignment  it  will  not  preclude  the  stating  of  others  in 
the  brief  and  their  consideration  by  this  court.  We  think  the  propo- 
sition presented  should  be  considered.''  See  also  Fuqua  v.  Pabst 
Brewing  Co.,  90  Texas,  298,  301.  The  case  of  Sickles  v.  the  Missouri, 
K.  &  T.  By.  Co.,  13  Texas  Civ.  App.,  434,  relied  on  by  appellee,  in  our 
opinion  does  not  conflict  with  the  law  as  above  announced,  that  case 
merely  holding  that  the  proposition  could  not  legitimately  grow  out 
of  the  assignment,  and  does  not  undertake  to  hold  that  because  appel- 
lant had  stated  one  reason  in  the  assignment  that  he  was  therefore 
precluded  from  urging  another  and  different  reason  in  the  proposition 
germane  to  the  assignment. 

Prom  what  has  heretofore  been  said  the  court  did  not  err  in  refus- 
ing to  give  a  peremptory  instruction  in  behalf  of  appellant,  as  urged 
in  its  sixth  assignment. 

Special  charge  No.  6  was  properly  refused,  because  it  wholly  disre- 
garded the  issue  of  discovered  peril,  which  was  in  the  case. 

We  overrule  the  ninth  assignment  of  error  because  there  is  no 
statement  thereunder  showing  the  pertinency  of  the  charge  presented, 
even  if  correct,  which  we  are  not  prepared  to  admit. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


^  •■ 
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Texas  &  Gulf  Bailway  Company  v.  T.  C.  Whiteside. 

Decided  May  5,  1909. 

1. — Statute  of  Frauds— Contract — Subscription  to  Railway.    \ 

A  contract  by  wbicb  a  railway  company  obligated  itself  to  extend  its  line 
from  Timpson  to  some  point  south  so  as  to  connect  with  another  road,  in 
consideration  of  the  agreement  of  certain  parties  to  pay  a  certain  sum  as  a 
donation,  under  which  a  certain  amount  thereof  was  paid  to  the  company  to 
secure  right  of  way  and  terminal  facilities,  was  not  a  contract  for  the  sale 
of  real  estate  and  therefore  not  within  the  statute  of  frauds. 

2. — Contract — ^Breach — Subscription  to  Bailway — ^Beoovery  of  Xoney  Paid. 

Where  the  subscription  contract  did  not  specify  how  the  amount  subscribed 
should  be  paid  to  the  railway  company  or  what  for,  but  expressly  provided 
that  should  the  company  fail  to  extend  its  line  to  the  connection  contemplated 
it  should  repay  any  amount  the  subscribers  may  have  paid  on  their  subscriptions, 
the  fact  that  it  was  understood  between  the  parties  that  so  far  as  necessary  the 
amounts  paid  might  be  expended  in  securing  right  of  way  could  not  prevent  the 
subscriber  from  recovering  the  amount  paid  on  failure  of  the  company  to  so 
extend  its  line. 

8. — ^Limitation — ^Breacli  of  Contract — ^Burden  of  Proof. 

Where  the  subscription  contract  bound  the  railway  company  to  extend  its 
road  to  a  certain  connection  within  a  reasonable  time  in  consideration  of  a 
donation,  one-half  of  which  was  to  be  paid  when  the  road  was  extended  fifteen 
miles  and  the  remainder  when  the  connection  was  made,  and  it  appeared  that 
when  the  fifteen  mile  point  was  reached  there  was  no  refusal  to  extend  the 
road  further  at  that  time,  in  order  to  bar  a  recovery  it  was  incumbent  upon 
the  company  to  show  that  the  reasonable  time  which  it  had  under  the  con- 
tract to  finish  the  connection  before  being  liable  for  the  repayment  of  the 
money  paid  on  the  subscriptions,  expired  two  years  before  the  suit,  and  failing 
nuch  proof  there  was  no  error  in  overruling  its  plea  of  limitation,  assuming 
that  the  two  years  statute  applied. 

4. — Contract— Corporation — ^Ratification. 

Where  the  president  assumed  to  make  the  contract  on  behalf  of  the  corpora- 
tion, and  the  latter  appropriated  and  was  using  the  right  of  way  secured 
under  the  contract,  it  could  not  escape  the  obligations  thereunder  on  the  ground 
that  it  was  not  authorized  by  the  stockholders  or  directors. 

Appeal  from  the  District  Court  of  Nacogdoches  County.    Tried  be- 
low before  Hon.  James  I.  Perkins. 

Young  dc  Stinchcomb,  for  appellant. 

Jno.  T.  Oarrison,  for  appellees. 

JAMES^  Chief  Justice. — ^Whiteside  alleged  that  he,  in  connection 
with  other  citizens  of  Timpson  on  or  about  October,  1904,  executed 
and  entered  into  a  contract  in  writing  with  the  defendant  Texas  & 
Gulf  Bailway  Company,  by  which  they  agreed  to  pay  defendant  cer- 
tain amounts  of  money  as  follows:  Fifty  percent  as  soon  as  defendant 
extended  and  operated  trains  upon  its  railroad  fifteen  miles  from  Timp- 
pon,  and  the  remaining  fifty  percent  when  it  connected  with  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company;  and  said  railway  company, 
for  and  in  consideration  of  the  amount  so  agreed  to  be  paid  by  the 
Vol.  LV  Civil— 38. 
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citizens  of  Timpson,  agreed  and  obligated  itself  to  extend  its  line  from 
Timpson  to  some  point  south  of  Timpson  so  as  to  connect  with  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company;  that  said  extension  was 
agreed  to  be  made  within  a  reasonable  time,  said  contract  being  an- 
nexed to  the  petition  as  exhibit  A.  That  plaintiff  and  the  other  citi- 
zens of  Timpson  (naming  some  of  them  and  alleging  others  as  un- 
known), on  whose  behalf  this  suit  is  brought  by  plaintiff,  paid  the  de- 
fendant the  sum  of  $3,329.40,  which  money  was  used  by  defendant  in 
the  procuring  of  its  right  of  way  through  Shelby  County  and  depot 
grounds  in  Timpson.  That  the  contract  annexed  and  sued  on  was 
executed  by  the  defendant,  is  a  substantial  copy  of  the  original  thereof, 
the  original  having  been  destroyed.  That  this  copy  was  presented  to 
the  defendant  railway  company  through  its  president,  who  acquiesced 
in  the  terms  thereof  and  accepted  the  terms  and  conditions  therein 
contained.  That  plaintiff  and  said  citizens  paid  said  money  to  defend- 
ant in  pursuance  of  said  agreement,  the  terms  of  which  were  under- 
stood by  defendant,  it  accepting  same  knowing  it  was  paid  under  such 
agreement,  and  that  defendant  has  acted  under  said  contract  and  has 
received  the  benefit  and  has  accepted  the  donations  and  subscriptions 
of  plaintiffs  herein  under  the  terms  thereof,  and  is  estopped  from 
denying  the  execution  of  same,  or  that  its  terms  are  different  from 
what  is  stated  therein. 

That  said  money  was  expended  by  plaintiffs  under  the  direction  of 
defendant  for  the  purpose  of  securing  for  defendant  said  right  of  way 
and  depot  grounds,  and  that  the  right  of  way  was  used  and  is  now 
being  used  by  the  defendant.  That  defendant  constructed  and  is  now 
operating  its  said  road  to  a  point  south  of  Timpson  about  fifteen  miles, 
and  has  not  extended  or  connected  its  road  to  a  point  south  of  Timp- 
son, so  as  to  connect  with  the  Gulf,  C.  &  S.  F.  Ry.  Co.,  and  that  de- 
fendant has  had  a  reasonable  time  in  which  to  make  such  extension, 
but  has  refused  to  make  the  same.  That  by  reason  of  the  payment  of 
said  money  as  aforesaid  defendant,  under  its  contract,  was  bound  and 
obligated  to  make  said  extension  in  a  reasonable  time.  That  said 
agreement  stipulated  that  in  the  event  defendant  refused  to  extend  its 
line  to  a  point  connected  with  the  Gulf,  C.  &  S.  F.  Ry.  Co.  south  of 
Timpson  that  it  would  refund  to  plaintiff  and  the  citizens  herein  the 
amount  so  expended  by  them;  that  defendant  has  refused  and  failed 
to  comply  with  said  contract  as  aforesaid,  by  reason  of  which  it  is 
liable  to  the  plaintiffs  for  the  said  sum  so  paid  out,  and  that  plaintiff 
Whiteside  recover  for  the  use  of  himself  and  for  each  of  the  plaintiffs 
herein  the  amount  so  expended. 

The  answer  consisted  of  a  general  demurrer,  and  special  demurrer 
No.  1,  which  was  upon  the  ground  that  the  petition  shows  the  contract 
sued  on  to  have  been  a  verbal  agreement  on  the  part  of  defendant  and 
within  the  statute  of  frauds;  special  demurrer  No.  2,  upon  the  ground 
that  the  petition  shows  that  two  years  had  elapsed  after  the  cause  of 
action  accrued  before  the  suit  was  filed.  Also  a  general  denial,  and 
pleas  of  the  statutes  of  limitations  and  frauds.  Also  that  the  contract 
was  not  authorized  by  the  stockholders  and  directors  of  defendant,  and 
therefore  was  no  obligation  of  defendant. 

Judgment  was  rendered  by  the  court  overruling  the  demurrers  and 
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adjudging  that  Whiteside  for  himself  and  for  the  benefit  of  the  others 
recover  of  defendant  the  sum  of  $3,329.40. 

The  first  assignment  of  error  is  overruled.  The  contract  sued  on 
was  not  a  contract  for  the  sale  of  land  and  within  the  statute  of  frauds. 

The  second  assignment  makes  this  proposition:  "There  being  no 
contract  to  refund  any  money  for  right  of  way  or  right-of-way  pur- 
poses, the  appellees  are  not  entitled  to  a  recovery.*'  The  statement  of 
what  is  relied  on  to  support  the  proposition  is  "that  the  second  section 
of  the  contract  provides  that  the  citizens  were  to  give  to  the  railway 
company,  in  consideration  for  the  enhanced  value  of  their  property, 
the  amounts  set  opposite  their  names,  fifty  percent  to  be  paid  an  soon 
as  the  road  was  extended  fifteen  miles  and  trains  were  operated  over 
it,  and  the  remaining  fifty  percent  as  soon  as  the  connection  was  made 
with  the  Santa  Fe  Railway.  There  is  nothing  in  the  contract  to  the 
effect  that  the  railway  company  was  to  repay  any  amount  paid  out  for 
right  of  way.*' 

The  contract  did  not  specify  how  the  $8,800  subscribed  should  be 
paid  to  defendant,  or  what  for.  It  could  have  been  paid  directly  to 
defendant  in  money,  or  it  could  have  been  discharged  by  payment  in 
furtherance  of  any  of  the  uses  of  defendant  with  its  consent.  The 
testimony  referred  to  by  appellant  as  supporting  the  proposition  is  to 
the  effect  that  it  was  understood  between  the  citizens  and  the  defend- 
ant's president  that  so  far  as  necessaiy  it  might  be  expended  towards 
the  right  of  way.  The  fourth  clause  of  the  contract  expressly  provided 
that,  should  defendant  fail  to  extend  its  line  to  the  said  connection,  it 
should  repay  any  amount  the  citizens  may  have  paid  on  their  subscrip- 
tions.   The  assignment  is  overruled. 

The  third  assignment  is  that  the  evidence  shows  without  contradic- 
tion that  plaintiff's  cause  of  action  is  based  upon  a  contract  for  the 
sale  of  real  estate,  and  that  the  agreement  of  the  defendant  consenting 
thereto  was  not  in  writing  and  signed  by  the  defendant,  and  the  con- 
tract was  in  violation  of  the  statute  of  frauds.  Under  this  assignment 
the  only  proposition  is  that  a  verbal  contract  for  the  sale  of  real  es- 
tate is  in  violation  of  the  statute  of  frauds.  How  the  subject  matter 
of  this  contract  was  a  sale  of  real  estate  we  fail  to  comprehend.  This 
being  all  that  is  presented  by  proposition,  we  need  not  notice  the  as- 
signment further. 

The  fourth  assignment  is  that  the  court  erred  in  rendering  judg- 
ment for  plaintiffs  because  the  testimony,  without  contradiction,  shows 
that  the  cause  of  action  was  barred  by  the  statute  of  limitation  of  two 
years,  and  that  it  was  based  upon  a  verbal  contract  and  accrued  more 
than  two  years  before  the  filing  of  the  suit. 

Appropriate  to  this  point,  the  facts  are  that  the  contract  bore  date 
October  21,  1904.  Defendant  built  the  line  for  a  distance  of  fifteen 
miles  by  May  or  June,  1905,  when  a  settlement  was  asked  of  the  citi- 
zens under  the  contract.  The  witness  Garrison  testified:  "I  made  the 
settlement  with  him  (the  president)  taking  the  amount  subscribed, 
$8,800,  as  a  basis.  I  took  fifty  percent  of  that  amount,  $4,400,  as  pro- 
vided in  the  second  section  of  the  contract  in  evidence,  deducted  the 
amount  paid  for  right  of  way  from  that,  and  calculated  some  other 
personal  matters  between  Mr.  Grigsby  and  me,  and  my  recollection  is 
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that  there  was  about  $1,366  going  to  Mr.  Grigsby.  I  had  exchange  is- 
sued to  him  for  that  amount,  but  demanded  that  he  execute  an  obliga- 
tion that  the  railway  would  be  constructed  to  the  line  of  the  Santa  Fe 
before  I  would  pay  him.  He  declined  to  do  this,  saying  that  the  rail- 
way would  be  extended.  I  informed  him  that  I  had  been  told  that  he 
and  all  the  stockholders  that  owned  stock  in  the  Texas  &  Gulf  Bailway 
Company  at  the  time  the  contract  was  entered  into,  had  sold  out  to  the 
A.,  T.  &  S.  P.  Ry.  Co.,  and  that  as  the  contract  was  with  him  for  the 
Texas  &  Gulf,  I  wanted  some  obligation  from  him  that  the  A.,  T.  & 
S.  F.  By.  Co.  would  extend  the  line  as  the  Texas  &  Gulf  had  agreed 
to  do.  I  stated  that  I  would  not  turn  over  the  exchange  to  him  until 
he  did  this,  whereupon  he  grabbed  up  the  right-of-way  deeds  and  left 
the  bank.  He  made  no  objection  to  deducting  from  the  $4,400  the 
amount  paid  for  the  right  of  way.  The  only  thing  he  objected  to  was 
entering  into  this  agreement  on  his  part.  This  was  some  time  about 
May  or  June  of  1906.  .  .  ,  Since  the  Texas  &  Gulf  Eailway  was 
finished  to  a  point  about  twenty  miles  south  of  Timpson  about  July, 

1905,  there  has  nothing  been  done  towards  extending  to  the  line  of 
the  Santa  Fe." 

The  above  reference  by  Garrison  to  the  year  1906  was  evidently  in- 
tended as  1905.  It  thus  appears  from  evidence  in  the  record  that  the 
fifteen-mile  point  was  reached  in  May,  1905.  There  was  no  refusal  at 
that  time  to  build  the  road  further;  on  the  contrary,  the  president  de- 
clared it  should  be  extended,  and  in  fact  it  was  extended  further.  The 
distance  from  Timpson  to  the  proposed  point  of  connection  with  the 
Santa  Fe  was  forty  miles. 

If.  defendant  had  at  any  time  refused  to  extend  the  road,  we  think 
plaintiffs'  right  of  action  to  recover  their  expenditures  under  the  con- 
tract would  have  accrued,  and  the  statute  would  then  have  begun  to 
run.  But  this  did  not  occur.  Certainly  in  July,  1905,  the  right  of 
action  had  not  accrued.  The  suit  was  filed  January  17,  1908.  The 
question  is:  Did  the  right  of  action  accrue  prior  to  January  17,  1906? 
The  afiirmation  was  on  defendant  to  establish  what  was  essential  to  the 
plea.  It  was  therefore  upon  it  to  show  that  the  reasonable  time  which 
it  clearly  had  under  the  contract  to  finish  the  connection  before  being 
liable  for  the  repayment  of  this  money  expired  prior  to  January  17, 

1906.  "We  find  no  evidence  directed  to  this  particular  fact.  What 
testimony  there  is  bearing  on  the  subject  would  indicate  that  it  would 
have  required  six  months  time  or  more  to  finish  the  last  twenty  miles 
after  July,  1905,  as  it  appears  to  have  taken  from  October,  1904,  to 
July,  1905,  to  build  the  first  twenty  miles.  We  think  there  was  no 
error  in  not  sustaining  the  plea,  assuming  that  the  two  years  statute 
applied. 

The  sixth  assignment  is  that  the  judgment  is  erroneous,  in  that  the 
testimony  shows  without  contradiction  that  if  any  one  ever  entered 
into  the  contract  sued  upon  it  was  not  authorized  by  the  stockholders 
or  directors  of  the  defendant,  and  was  therefore  not  a  valid  obligation 
on  the  part  of  defendant.  We  find  no  testimony  which  could  be 
treated  as  showing  that  the  original  of  the  contract  was  actually  signed 
by  or  for  the  defendant  corporation,  and  there  was  affirmative  testi- 
xnony  of  the  secretary  and  treasurer  of  defendant  that  no  resolution  or 
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act  of  any  kind  was  ever  passed  by  the  stockholders  or  directors  au- 
thorizing Mr.  Grigsby  as  president  to  make  any  contract  with  the  citi- 
zens of  Timpson.  This  may  be  so,  but  the  evidence  showed  that 
Grigsby  assumed  to  make  the  contract  on  behalf  of  the  corporation, 
and  that  the  latter  accepted  its  benefits  and  thereby  adopted  it.  The 
right  of  way  obtained  under  the  contract  for  it,  it  has  appropriated 
and  is  using.  It  is  in  no  attitude  to  say  that  it  has  not  knowingly  re- 
ceived these  benefits.  (Hayward  Lumber  Co.  v.  Cox,  104  S.  W.  405.) 
Judgment  affirmed. 

Affirmed. 


W.  A.  Pillow  v.  Texarkana  &  Fort  Smith  Eailwat  Company. 

Decided  May  6,  1909. 

1. — ^HegUs^enee— -DisooTered  PerlL 

The  rule  holding  defendant  liable,  in  spite  of  plaintiff's  contributory  negli- 
gence, in  case  of  discovered  peril  has  no  application  in  the  absence  of  actual 
discovery  and  appreciation  of  the  peril  of  plaintiff. 

2. — Same-^aie  Stated. 

One  desiring  to  take  passage  on  a  southbond  train  which  stopped  only 
on  signal,  stood  on  the  track  north  of  the  passenger  platform  where  he  nagged  the 
train  with  a  lantern,  was  seen,  and  his  stop  signal  answered  by  a  whistle.  He 
then  ran  down  the  track  to  the  platform  and  was  struck  by  the  pilot  just  as  he 
was  getting  off  the  track  onto  the  platform.  He  was  seen  on  the  track  from 
the  engine  when  he  gave  the  stop  signal  but  his  subsequent  movements  were 
not  watched  nor  his  peril  known.  Held,  that  a  peremptory  instruction  to  find 
for  defendant  was  warranted. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  P.  A.  Turner. 

Hart,  Mahaffey  &  Thomas,  for  appellan*. — ^If  the  plaintiff,  in  going 
from  the  place  where  he  signaled  the  engineer  to  the  platform,  was 
guilty  of  contributory  negligence  in  remaining  upon  the  track  when  he 
could  have,  with  equal  convenience,  traveled  along  the  dump  beside  the 
track,  such  as  would  preclude  his  right  to  recover  upon  the  theory 
that  he  was  a  passenger,  and  defendant  failed  to  discharge  its  duty  to 
him  as  such,  still  he  was  entitled  to  go  to  the  jury  upon  the  issue  of 
discovered  peril.  "Wallace  v.  Southern  Cot.  Oil  Co.,  91  Texas,  18; 
Joske  V.  Irvine,  91  Texas,  681;  Bowman  v.  Brewing  Co.,  17  Texas 
Civ.  App.,  446 ;  Guance  v.  Gulf,  C.  &  S.  F.  Ey.  Co.,  48  S.  W ,  527 ; 
Warren  v.  Bailway  Co.,  168  TJ.  S.,  339,  42  Law.  ed.,  491;  Karr  v. 
Traction  Co.,  13  L.  E.  A.  (New  Series),  283;  Brown  v.  Griffin,  71 
Texas,  659;  Houston  &  T.  C.  Ey.  Co.  v.  Bamsey,  36  Texas  Civ.  App., 
285;  Sanches  v.  San  Antonio  &  A.  P.  Ey.  Co.,  88  Texas,  119;  Hous- 
ton &  T.  C.  Ey.  Co.  v.  Finn,  101  Texas,  511;  Lewis  v.  Houston  Elec. 
Co.,  88  S.  W.,  489,  39  Texas  Civ.  App.,  625. 

Olass,  Estes  &  King  and  8.  W.  Moore,  for  appellee. — The  plaintiff 
in  error  in  going  on  the  track  in  front  of  an  approaching  train  and 
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remaining  there  until  he  was  struck,  knowing  that  the  train  was  ap- 
proachingy  was  guilty  of  contributory  negligence;  and  there  being  no 
evidence  that  the  employes  of  the  railroad  company  discovered  that 
plaintiff  was  in  a  position  of  peril,  and  that  he  would  not  or  could  not 
leave  the  track  before  the  train  reached  him,  and  that  this  discovery 
was  made  in  time  to  have  stopped  the  train  or  else  have  slackened  its 
speed  to  have  avoided  striking  him  by  the  use  of  appliances  at  hand, 
there  was  nothing  to  submit  to  the  jury  and  the  court  properly  in- 
structed a  verdict  for  the  defendant.  San  Antonio  Trac  Co.  v.  Kelle- 
her,  107  S-  W.,  64;  San  Antonio  &  A.  P.  Ry.  Co.  v.  McMillin,  100 
Texas,  562,  102  S.  W.,  103 ;  TuU  v.  St.  Louis  S.  W.  By.,  87  S.  W., 
910 ;  Baker  v.  Ashe,  80  Texas,  361 ;  Willoughby  v.  Townsend,  18  Texas 
Civ.  App.,  724;  Telephone  Co.  v.  May,  31  S.  W.,  323;  Lewis  v.  Gal- 
veston, H.  &  S.  A.  By.  Co.,  73  Texas,  507;  Texas  Mid.  By.  Co.  v. 
Byrd,  102  Texas,  263. 

HODGES,  Associate  Justice. — The  plaintiff  in  error  brought  this 
suit  to  recover  damages  for  personal  injuries  which  he  claims  were  in- 
flicted through  the  negligence  of  the  servants  of  the  defendant  in  error 
in  striking  him  with  one  of  its  railway  locomotives.  The  plaintiff  was 
at  a  small  station  called  Index  on  the  defendant's  line  of  railway  near 
Bed  Biver,  and,  with  others,  desired  to  take  passage  on  the  southbound 
train  for  Texarkana.  It  was  necessary  to  flag  the  train  for  that  pur- 
pose, as  trains  did  not  make  regular  stops  there.  It  was  at  night,  and 
plaintiff  procured  a  lantern,  took  his  position  on  the  track  near  the 
south  end  of  the  bridge  across  Bed  Biver  in  front  of  the  house  of  the 
bridge  watchman,  about  ninety  feet  north  of  the  platform  constructed 
for  passengers  to  use  in  getting  on  and  off  of*  trains.  When  the  train 
came  in  sight  at  a  distance  variously  estimated  at  from  300  to  1,000 
yards,  plaintiff  gave  the  signal,  which  was  answered  by  the  engineer, 
and  then,  according  to  his  version,  started  down  the  center  of  the  track 
to  the  passenger  platform,  and  just  as  he  was  stepping  on  to  the  plat- 
form he  claims  that  the  pilot-beam  of  the  engine,  or  some  other  part, 
struck  him  and  caused  the  injury.  At  the  conclusion  of  the  testimony 
the  court  peremptorily  instructed  a  verdict  in  favor  of  the  defendant, 
hence  this  appeal. 

The  only  question  which  we  think  it  necessary  to  consider  is  the 
suflSciency  of  the  evidence  to  require  the  submission  of  the  issue  of 
discovered  peril.  The  railway  track  at  that  point  is  upon  a  high  em- 
bankment sloping  on  each  side  at  the  usual  angle  assumed  when  dirt 
is  allowed  to  fall  and  settle  by  its  own  motion.  The  top  of  the  em- 
bankment is  about  twenty  feet  wide  between  the  points  where  the  slopes 
begin.  On  this  had  been  deposited  a  layer  of  washed  gravel  to  a  depth 
of  about  twenty  inches  or  two  feet,  and  on  this  gravel  were  laid  the 
ties  and  track.  The  gravel  extended  beyond  the  ends  of  the  ties  about 
three  feet,  and  left  a  space  between  it  and  the  shoulder  of  the  embank- 
ment variously  estimated  at  from  two  to  three  and  a  half  feet  in  width. 
It  was  shown  that  a  man  could  walk  in  this  space  without  danger  of 
being  struck  by  a  passing  train,  and  that  this  was  generally  used  by 
persons  passing  along  the  railway  right  of  way.  The  testimony  for 
the  plaintiff  in  error  shows  that  after  flagging  the  train  he  started  in 
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a  run  to  the  pcussenger  platform,  keeping  in  the  middle  of  the  track 
till  he  covered  about  three-fourths  of  the  distance.  He  then  got  out 
on  the  ends  of  the  ties  on  the  side  next  to  the  platform  and  kept 
going  in  that  position  till  he  reachM  the  platform  step.  There  can  be 
no  dispute  about  his  having  been  guilty  of  contributory  negligence  as 
a  matter  of  law.  To  support  the  contention  that  the  servants  discovered 
his  perilous  situation  in  time  to  have  avoided  the  injury,  plaintiff  re- 
lies upon  the  fact  that  there  were  no  obstructions  to  the  view  of  the 
trainmen ;  that  it  was  their  duty  to  look  ahead  at  that  point ;  and  the 
further  fact  that  his  presence  was  discovered  when  he  flagged  the  train, 
as  evidenced  by  the  answering  signal  of  the  engineer  and  the  testimony 
of  the  fireman.  The  rule  is  well  settled  that  in  the  absence  of  actual 
discovery  and  the  appreciation  of  the  peril  the  rule  of  discovered  peril 
has  no  application.  San  Antonio  Trac.  Co.  v.  Kelleher,  107  S.  W., 
64;  San  Antonio  &  A.  P.  By.  Co.  v.  McMiUen,  100  Texas,  662,  102 
S.  W.,  103.  In  the  case  last  cited  the  court  said:  "In  applying  the 
doctrine  of  discovered  peril,  the  railroad  company  can  not  be  held 
liable  because  the  servant  was  negligent  in  failing  to  discover  the  per- 
son, or  in  failing  to  recognize  his  peril ;  but  it  must  appear  from  the 
evidence  that  the  servant  actually  saw  the  man,  realized  his  peril,  and 
that  he  would  not  get  oflf  the  track.  Bailway  Co.  v.  Breadow,  above 
cited.  It  must  also  appear  that  the  discovery  of  the  peril  was  in  time 
for  the  trainmen  by  the  use  of  the  means  at  hand  to  stop  the  train 
before  coming  in  collision  with  the  man.'*  It  was  shown  that  the  en- 
gineer could  not,  from  his  position,  see  the  plaintiff  after  the  engine 
reached  a  point  close  to  him,  the  plaintiff  being  on  the  side  opposite 
that  occupied  by  the  engineer.  The  fireman  testified  that  he  saw  a 
man  whom  he  took  to  be  the  one  who  flagged  the  train  going  along 
down  by  the  side  of  the  track  on  the  embankment,  and  that  he  paid 
no  more  attention  to  him  but  was  looking  ahead  at  the  people  on  the 
platform.  There  was  further  evidence  that  the  employes  did  not  know 
that  the  plaintiff  had  been  struck  until  informed  of  that  fact  by  the 
conductor  after  reaching  Texarkana.  Assuming  that  the  employes 
did  see  appellant  when  he  flagged  the  train,  he  was  not  then  in  a  po- 
sition of  peril.  They  had  a  right  to  assume  that  he  would  get  out  of 
danger  before  the  train  reached  him.  In  Houston  &  T.  C.  By.  Co.  v. 
O'Donnell,  99  Texas,  636,  92  S.  W.,  409,  the  Supreme  Court  said: 
"The  enginemen,  being  ignorant  of  O'DonnelPs  deainesg,  were  charged 
with  no  duty  which  would  arise  from  the  existence  of  that  infirmity; 
but  they  had  the  right  to  treat  him  as  a  person  in  full  possession  of 
his  senses,  and,  seeing  him  near  the  track,  might  presume  that  he 
would  make  proper  use  of  his  faculties,  and  would  get  far  enough 
away  from  the  track  to  insure  his  own  safety.  They  were  not  re- 
quired to  anticipate  that  he  would  be  guilty  of  an  act  of  negligence, 
either  by  remaining  in  danger,  if  he  was  so,  or  by  putting  himself  in 
danger.  If  O'Donnell  was  negligent,  to  render  the  railroad  company 
liable  the  evidence  must  show  that  O'Donnell  was  in  a  place  of  danger 
when  seen  by  the  employes;  that  the  men  in  charge  of  the  engine  saw 
him  and  realized  that  he  was  in  a  dangerous  position,  and  also  that  he 
either  could  not  or  would  not  probably  extricate  himself  from  the 
dangerous  situation,  or  that  O'Donnell  would  probably  put  himself  in 
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clanger.  Ft,  Worth  &  D.  C.  By.  Co.  v.  Shetter,  94  Texas,  199,  59 
S.  W.,  533 ;  Sanches  v.  San  Antonio  &  A.  P.  By.  Co.,  88  Texas,  119, 
30  S.  W.,  431.  In  Ft  Worth  &  Denver  City  By.  Co.  v.  Shetter,  above 
cited,  this  court  said:  ^A  person  walking  negligently  along  a  railroad 
track  in  front  of  a  moving  train  will  surely  be  hurt,  unless  the  train 
stops  or  he  gets  out  of  its  way.  In  a  sense  he  may  be  said  to  be  in 
danger,  but  those  controlling  the  train  are  not  required  to  assume 
that,  by  his  negligent  failure  to  act,  he  will  remain  in  danger.  It  is 
only  when  they  have  realized  that  he  can  not  or  will  not  get  out  of  the 
way  that  the  duty  of  averting  a  collision  arises.'  '*  Even  if  the  train- 
men saw  the  plaintiff  running  along  in  the  center  of  the  track  a  part 
of  the  way,  they  had  the  right  to  assume  that  he  would  get  into  a 
place  of  safety;  and  when  he  turned  to  walk  on  the  ends  of  the  cross- 
ties  they  had  reason  to  believe  that  their  assumptions  had  been  con- 
firmed. This  was  especially  true  when  the  plaintiff  was  known  to  be 
fully  aware  of  the  proximity  of  the  train  and  had  ample  opportunity 
to  get  out  of  the  way.  His  counsel  insist  that  the  track  at  that  place 
was  in  such  a  condition  that  he  could  not  be  expected  to  get  off  until 
he  reached  the  platform;  that  it  was  dangerous  for  him  to  undertake 
to  do  BO  at  any  other  point  between  the  platform  and  where  he  started 
from.  We  do  not  think  this  contention  is  supported  by  the  facts.  It 
is  true  the  situation  was  not  as  convenient  for  one  in  leaving  the 
track  as  it  would  have  been  on  level  ground,  but  one  standing  or  walk- 
ing or  running  on-  the  ends  of  the  cross-ties  had  but  to  leap  about 
three  feet  to  one  side  into  a  path  where  he  would  be  in  perfect  safety. 
It  is  also  shown  that  there  was  a  small  platform  used  as  a  landing  on 
the  embankment  at  the  north  end  of  the  larger  platform  constructed 
for  passengers.  The  plaintiff  might  have  stepped  upon  this  platform, 
and  we  think  that  the  trainmen  had  the  right  to  assume  that  he  would 
when  he  reached  it.  Had  he  done  this  he  would  not  have  been  injured. 
His  reasons  for  not  leaving  the  cross-ties  before  reaching  the  passenger 
platform  are,  we  think,  insuflScient.  There  is  nothing  to  show  that  the 
trainmen  knew  that  he  could  not  or  would  not  leave  the  track  before 
being  struck.  If  the  plaintiff,  actuated  by  the  natural  impulse  to  pre- 
serve his  own  life  and  avoid  serious  danger,  did  not  regard  his  situa- 
tion as  sufficiently  perilous  to  induce  him  to  take  the  small  risk  of 
stepping  to  one  side  to  get  out  of  the  way  of  the  locomotive,  certainly 
he  could  not  expect  more  vigilance  on  the  part  of  others  who  were  only 
charged  with  the  duty  to  exercise  ordinary  care.  At  no  point  in  his 
journey  from  where  he  flagged  the  train  to  the  platform  can  it  be  said 
that  he  was  in  peril,  until  it  was  made  evident  that  he  would  not  leavie 
the  track.  The  testimony  does  not  disclose  suflBcient  facts  to  show  that 
this  might  have  been  discovered,  or  was  actually  discovered,  in  such 
time  as  to.  enable  the  employes  in  charge  of  the  train  to  avert  the 
collision.  We  think  the  court  properly  instructed  a  verdict  for  the 
defendant,  and  the  judgment  is  accordingly  affirmed. 

Affirmed, 
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W.  A.  Gaines  et  al.  v.  W.  M.  Farmer  kt  JlU 

Decided  May  6,  1009. 

1.— Judicial  Power — ^Vninoorporated  AuoolatioA-*Xeffiilation  of  Affairs. 

The  civil  courts  will  not  interfere  with  the  internal  operation  of  voluntary 
unincorporated  associations  of  private  individuals,  or  assume  to  review  their 
failure  to  conduct  their  business  affairs  according  to  the  laws  and  rules  of  the 
order,  except  to  protect  some  civil  or  property  right  of  the  party  oomplaining. 

S. — Same — 'Bight  to  Offloe. 

The  right  to  hold  an  office  or  position  in  a  purely  benevolent  society,  carrying 
with  it  no  salary  or  emolument,  is  not  such  a  right  as  can  be  made  the  basis  of 
a  civil  suit  in  the  District  Court. 

8.— >Same— Case  Stated. 

Plaintiff,  claiming  to  have  been  elected  to  the  office  of  Grand  Master  of  an 
unincorporated  benevolent  association  at  a  meeting  of  its  "National  Grand  Lodge" 
in  the  State  of  Kentucky  at  which  a  rival  candidate  had  been  declared  elected  and 
had  been  installed  in  office  by  alleged  irregular  methods,  brought  suit  to  restrain 
the  acting  treasurer  of  the  association  from  paying  out  its  moneys  on  the  order 
of  the  alleged  usurping  Grand  Master.  The  rival  Grand  Master  and  Secretary, 
installed  at  such  meeting,  intervened,  claiming  to  be  the  regularly  elected  officers, 
and  by  various  amendments  and  pleadings  the  case  assumed  the  form  of  a  suit 
to  determine  the  regularity  and  result  of  such  election  and  the  true  persons 
entitled  to  act  as  officers  of  the  association,  which  issues  the  court  proceeded 
to  decide  and  dispose  of  by  its  judgment.  Held,  that  the  matters  adjudged 
were  such  as  the  court  had  no  power  to  determine  in  the  absence  of  some 
property  right  before  it  and  to  be  affected  by  its  decree. 

4. — JTnrisdiction— Xandatory  Order— Nonresident. 

The  right  to  the  office  of  National  Grand  Master  of  an  unincorporated 
benevolent  association,  being  enforcible  only  by  mandatory  decrees  against  the 
parties,  both  of  whom  were  residents  of  other  States,  is  one  which  the  courts  of 
Texas  will  not  attempt  to  determine. 


6. — Same — ^Possession  of  Records. 

The  court  will  not  attempt  to  determine  by  its  judgment  the  right  to  the 
possession  of  the  records  of  a  benevolent  association  as  between  two  nonresidents, 
one  of  whom  holds  possession  thereof  in  another  State. 

6. — ^Injnnotion — ^Interest  of  PlaintiiT. 

The  court  will  not  enjoin  a  resident  of  this  State  acting  as  treasurer  of  a 
benevolent  society  from  paying  out  money  of  such  association  on  the  order  of 
those  acting  as  its  officers,  where  the  only  interest  of  plaintiff  in  such  relief 
arises  from  his  claim  that  he,  and  not  the  person  acting  as  chief  officer,  was 
elected  to  such  position,  and  his  right  to  direct  such  payment  depends  upon 
a  determination  of  the  regularity  of  such  election. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  Vf.  C.  Buford. 

F.  H.  Prendergast  and  Hart,  Mahaffey  &  Thomas,  for  appellant. — 
The  court  erred  in  rendering  judgment  for  Farmer  and  Bledsoe,  be- 
cause this  court  has  no  power  nor  authority  nor  jurisdiction  to  hear 
and  determine  the  rights  of  Parmer  to  the  office  of  National  Grand 
^faster  of  the  Lodge  and  to  amove  Gaines  from  that  office.  1  Bacon  on 
Benefit  Societies,  sees.  105,  106;  Mead  v.  Stiriing,  23  L.  E.  A.,  227; 
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People  V.  Board  of  Trade,  80  111.,  134;  Canfield  v.  Knights  of  Macca- 
bees, 13  L.  B.  A.,  625. 

A  court  of  equity  will  not  try  the  question  of  who  is  entitled  to  hold 
an  office  in  a  benevolent  association  and  will  not  remove  from  an  of- 
fice therein  a  person  who  has  been  declared  elected  thereto  by  that 
tribunal  of  the  association  having  authority  to  elect  the  officer;  nor 
will  it  remove  such  a  person  from  office  or  enjoin  him  from  exercising 
the  powers  and  duties  thereof  at  the  suit  of  a  member  of  the  associa- 
tion who  alleges  that  he,  and  not  the  incumbent  of  the  office,  was  in 
fact  elected  thereto,  especially  when  the  petitioner  does  not  allege  or 

i)roye  that  the  office  claimed  has  any  pecuniary  value,  and  neither  al- 
eges  nor  proves  that  any  right  which  he  has  as  a  member  of  the  asso- 
ciation will  be  impaired  or  abridged  by  reason  of  the  occupancy  of  the 
office  by  the  person  whom  he  seeks  to  have  amoved  therefrom.  Same 
authorities. 

T.  P.  Young,  for  appellee. — ^The  presiding  officer  wrongfully  declared 
appellant  Gaines  elected  when  the  vote  of  the  lodge  showed  that  ap- 
pellee Farmer  had  received  thirty-eight  majority,  and  when  that  an- 
nouncement was  made  the  scene  that  ensued  is  described  by  the  wit- 
nesses as  being  pandemonium  and  indescribable,  and  a  policeman  ap- 
peared to  preserve  the  peace.  Gibson  v.  Morris,  73  S.  W.,  88;  Rob- 
inson V.  Templar,  69  Am.  St.  Sep.,  201;  Medical  &  S.  Soc.  v.  Weath- 
erly,  75  Ala.,  248;  Gieske  v.  Anderson,  77  Cal.,  247;  Connelly  v.  Ma- 
sonic Mut.  Ben.  Ass'n,  18  Am.  St.  Bep.,  302;  Eeams  v.  Howley,  68 
Am.  St.  Eep.,  857. 

HODGES,  Associate  Justice.— On  June  18,  1907,  Walter  M. 
Farmer,  one  of  the  appellees,  filed  in  the  District  Court  of  Harrison 
County  a  petition  alleging  in  substance  as  follows:  That  he  and  W. 
F.  Bledsoe,  mentioned  therein  as  the  defendant,  were  members  of  an 
organization  known  as  the  United  Brothers  of  Friendship  and  Sisters 
of  the  Mysterious  Ten;  that  this  organization  was  benevolent  and  fra- 
ternal in  character,  and  had  been  in  existence  since  1861.  Its  object 
was  to  advance  benevolence  and  Christianity,  to  relieve  the  sufferings 
of  the  distressed,  to  care  for  the  widow  and  orphan,  to  visit  the  sick 
and  bury  its  dead.  Its  membership  consisted  of  males  and  females 
taken  into  the  organization  through  local  lodges  and  temples.  When 
a  suflScient  number  of  local  lodges  were  organized  there  was  then 
formed  a  state  grand  lodge,  having  its  jurisdiction  limited  to  the  par- 
ticular State.  The  central  and  controlling  body  of  the  order  is  an 
assembly  known  as  the  National  Grand  Lodge  of  the  order,  and  whose 
jurisdiction  extends  over  the  United  States,  Liberia,  Africa  and  other 
countries.  This  national  organization  holds  triennial  sessions  at  such 
times  and  places  as  may  be  selected  at  each  preceding  session.  The 
officers  consist  of  a  National  Grand  Master,  Deputy  Grand  Master, 
Grand  Secretary,  Grand  Treasurer,  and  other  officers  not  necessary 
here  to  mention.  The  petition  then  sets  out  the  various  officers  to  be 
appointed  and  the  membership  of  which  the  National  Grand  Lodge  is 
composed.  It  also  alleges  that  W.  A.  Gaines,  as  the  then  presiding 
National  Grand  Master,  called  the  National  Grand  Lodge  of  the  order 
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to  meet  at  Lexington,  Kentucky,  on  the  30th  of  July,  1906,  in  its 
regular  triennial  session.  At  that  meeting  the  usual  business  was 
transacted ;  and  among  other  things  to  be  done  was  the  selection  of  the 
grand  officers  for  the  next  three  years.  It  is  alleged  that  Gaines,  the 
presiding  officer,  and  the  plaintiff  in  this  suit  .were  each  put  in  nomi- 
nation for  National  Grand  Master;  that  plaintiff  received  a  majority 
of  the  votes,  buf  that  the  then  presiding  officer  who  was  temporarily 
occupying  that  position,  having  been  put  there  by  Gaines,  declared 
Gaines  elected ;  that  Gaines,  by  the  assistance  of  his  adherents,  usurped 
the  office,  and  had  been  since  that  time  acting  and  performing  the 
duties  of  Grand  Master,  notwithstanding  he  had  not  received  a  majority 
of  the  votes.  The  petition  sets  out  in  detail  the  proceedings  attending 
the  election,  gives  the  number  of  votes  which  it  claims  each  received, 
and  states  facts  which  are  sufficient  upon  their  face  to  show  the  elec- 
tion of  the  petitioner.  It  is  also  alleged  that  W.  F.  Bledsoe,  the  de- 
fendant in  this  suit,  was  at  tJie  same  time  elected  National  Grand 
Treasurer  of  the  organization;  that  it  was  a  part  of  his  duty  to  hold 
the  funds  of  the  National  Grand  Lodge,  and  at  the  time  of  this  suit 
he  had  in  his  possession  such  funds  amounting  to  about  $1,000;  that 
said  sum  was  held  subject  to  the  order  of  the  National  Grand  Slaster 
and  the  National  Grand  Secretary;  that  when  orders  are  drawn  on  the 
treasurer  signed  by  the  National  Grand  Master  and  the  National  Grand 
Secretary,  the  treasurer  is  required  to  pay  the  sum  therein  directed  in 
accordance  therewith.  It  is  charged  that  W.  A.  Gaines,  fraudulently 
acting  as  National  Grand  Master  as  aforesaid,  threatens  to  have  an 
order  drawn  upon  the  defendant  Bledsoe,  as  treasurer,  and  that  Bled- 
soe threatens  to  pay  out  the  money  in  accordance  with  the  order  signed 
by  Gaines  and  Perry,  the  latter  alleged  to  be  the  National  Grand  Sec- 
retary; that  the  plaintiff  has  reason  to  believe  and  does  believe  that 
Gfiines  will  carry  out  his  threats  to  have  the  order  drawn  upon  said 
Bledsoe  and  to  have  Perry  sign  the  same,  and  that  Bledsoe  will  pay 
over  the  money  in  accordance  with  such  order  to  M.  R.  Perry.  The 
petition  further  alleges  as  follows:  That  "it  is  his  (plaintiff's)  inten- 
tion and  desire  to  contest  the  said  election  and  to  have  the  question  as 
to  whether  or  not  he  or  the  said  W.  A.  G«ines  was  elected  to  the  office 
of  National  Grand  Master  of  said  National  Grand  Lodge  aforesaid 
judicially  determined,  and  that  the  said  Gaines  threatens  to  pursue 
the  course  set  forth  before  the  said  question  as  to  whether  or  not  this 
plaintiff  or  the  said  Gaines  was  elected  is  determined."  The  petition 
closes  with  a  prayer  asking  that  Bledsoe  be  enjoined  and  restrained 
from  paying  out  any  money  he  now  holds  as  National  Grand  Treasurer 
of  the  National  Grand  Lodge  upon  any  orders  signed  by  Gaines  and 
Perry,  until  such  time  as  it  shall  be  judicially  determined  whether  or 
not  the  plaintiff  or  Gaines  was  duly  elected  to  the  office  of  National 
Grand  Master  of  the  aforesaid  National  Grand  Lodge.  This  petition 
was  presented  to  the  district  judge  in  vacation,  and  a  temporary  re- 
straining order  issued  in  accordance  with  the  prayer  of  the  plaintiff. 
Bledsoe  filed  no  answer  to  this  petition. 

In  October,  1907,  Gaines,  Perry,  and  one  A.  W.  Weatherford  filed 
a  petition  of  intervention  in  which  they  set  up  that  Gaines  was  the 
then  duly  elected  and  acting  National  Grand  Master,  that  Perry  was 
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the  National  Grand  Secretary  and  that  Weatherford  was  the  National 
Grand  Treasurer  of  the  order.  It  was  also  charged  that  the  suit  be- 
gun by  Farmer  against  Bledsoe  was  coUusively  filed  and  prosecuted  for 
the  purpose  of  obtaining  a  judicial  determination  of  the  question  of 
whether  Gaines  or  Farmer  was  entitled  to  the  office  of  National  Grand 
Master.  It  charged  that  Farmer  was  at  that  time  not  a  member  of  the 
order.  It  also  claimed  that  Bledsoe  was  not  then  the*  National  Grand 
Treasurer  of  the  order,  and  had  not  been  since  the  3d  of  June  preced- 
ing; that  at  that  date  he  had  been  removed  from  the  office  of  treasurer, 
in  accordance  with  the  rules  and  regulations  of  the  order,  by  the  Na- 
tional Executive  Committee,  and  that  Weatherford  had  been  appointed 
in  his  place  and  was  now  the  National  Grand  Treasurer.  The  petition 
then  proceeds  to  state  the  time  and  place  when  Gaines  was  elected,  and 
to  also  allege  the  election  of  Perry  as  National  Grand  Secretary  to 
succeed  the  plaintiff,  Walter  M.  Farmer,  who  previously  held  that  of- 
fice. It  charges  that  Farmer  had  refused  and  still  refuses  to  turn  over 
to  Perry,  although  requested  to  do  so,  the  records  of  the  National 
Grand  Lodge  pertaining  to  the  office  of  the  National  Grand  Secretary, 
except  the  seal.  The  petition  concludes  with  the  following  prayer  for 
relief:  (1)  That  they  have  judgment  declaring  that  Gaines  is  the 
National  Grand  Master;  (2)  that  Perry  is  the  National  Grand  Secre- 
tary, (3)  and  that  Weatherford  is  the  National  Grand  Treasurer; 
(4)  that  Farmer  be  enjoined  from  further  setting  up  any  claim  to  the 
office  of  National  Grand  Master  of  the  order;  (5)  that  Bledsoe  be  en- 
joined from  further  setting  up  any  claim  to  the  office  of  National 
Grand  Treasurer;  (6)  that  Farmer  be  ordered,  directed  and  enjoined 
to  turn  over  to  Perry,  the  National  Grand  Secretary,  all  of  the  records, 
books,  papers  and  documents  of  every  kind  which  he  then  had  in  his 
possession  as  Perry's  predecessor  in  office;  (7)  that  Bledsoe  be  required 
to  file  an  account  showing  what  moneys  he  then  had  in  his  possession 
belonging  to  the  order,  and  the  disbursements  he  had  made  since  June 
3d  preceding;  (8)  that  he  be  ordered,  directed  and  enjoined  to  turn 
over  all  such  moneys,  together  with  the  records  of  the  office  of  National 
Grand  Treasurer,  to  Weatherford. 

In  reply  to  this  petition  of  intervention  the  plaintiff.  Farmer,  filed 
what  is  styled  his  "First  Supplemental  Petition,"  specially  excepting 
to  several  features  interposing  a  general  denial,  and  specially  denying 
the  facts  alleged  as  to  his  not  being  then  a  member  of  the  order,  and 
denying  the  authority  of  the  National  Executive  Committee,  or  those 
who  pretended  to  act  as  such,  to  expel  him  or  Bledsoe  from  the  order. 
Bledsoe  also  filed  an  answer  to  this  petition  of  the  interveners,  in 
-which  he  made  practically  the  same  exceptions  and  defensive  pleadings 
in  bar,  claiming  that  the  executive  committee,  or  those  i^ho  pretended 
to  act  as  such,  were  without  authority  to  remove  him  from  office,  and 
that  they  did  so  without  giving  him  any  notice.  Trial  amendments  were 
filed  by  both  the  original  plaintiff  and  the  interveners,  setting  up  other 
facts  which  are  not  necessary  here  to  be  mentioned.  The  supplemental 
petition  filed  by  Farmer  concludes  with  the  prayer  that  he  be  declared 
National  Grand  Master  of  the  order,  and  that  Bledsoe  be  declarpd  Na- 
tional Grand  Treasurer,  and  that  the  interveners  be  enjoined  from  in- 
terfering with  their  authority  and  powers  as  such.     The  answer  of 
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Bledsoe  concludes  with  the  prayer  that  he  be  declared  National  Grand 
Treasurer  of  the  order  and  for  general  relief. 

The  case  appears  to  have  been  tried  upon  all  the  issues  joined  in  the 
pleadings,  and  resulted  in  the  jury's  returning  the  following  verdict: 
"We,  the  jury,  find  a  verdict  in  favor  of  the  plaintiff,  W.  M.  Farmer, 
and  we  further  find  that  the  injunction  issued  herein  be  perpetuated, 
and  we  find  in  favor  of  Bledsoe  against  Weatherford."  Upon  this 
verdict  the  court  entered  up  a  judgment  in  favor  of  Farmer  against 
Bledsoe,  enjoining  him  from  paying  over  any  money  belonging  to  the 
order  upon  the  order  of  Gaines;  adjudged  and  decreed  that  Farmer 
was  the  National  Grand  Master  of  the  order  for  the  term  beginning 
August,  1906;  that  Gaines  was  not  elected,  and  that  he  be  enjoined 
from  exercising  in  any  form  whatever  the  rights  and  privileges  of  the 
office  of  National  Grand  Master  of  the  order.  It  is  also  decreed  that 
Bledsoe  was  the  National  Grand  Treasurer,  and  as  such  was  entitled 
to  the  possession  of  all  the  funds  of  the  order,  and  requiring  Weather- 
ford,  Gaines  and  Perry,  and  Farmer,  to  observe  that  decree.  It  also 
adjudged  that  Weatherford  was  not  the  treasurer,  and  was  not  entitled 
to  the  possession  of  any  of  the  funds  of  the  order,  and  that  Bledsoe 
be  required  to  hold  the  funds  and  pay  them  out  on  the  order  of 
Farmer  as  grand  master.  Gaines,  Perry  and  Weatherford  were  en- 
joined from  further  claiming  that  Gaines  was  the  National  Grand 
M-aster.  From  this  judgment  the  interveners  have  appealed.  Bledsoe, 
appearing  as  an  appellee,  adopted  the  brief  of  Farmer  filed  in  this 
court. 

The  pleadings  show  that  Farmer  resides  in  the  State  of  Illinois, 
Gaines  in  Kentucky,  Perry  in  Arkansas,  Weatherford  in  Bowie 
County,  Texas,  and  Bledsoe  in  Harrison  County. 

It  is  apparent  from  an  inspection  of  the  pleadings  of  the  parties 
and  the  issues  determined  by  the  trial  court  in  the  judgment  rendered 
that  there  are  several  distinct  controversies  involved  in  this  litigation, 
in  none  of  which  is  there  disclosed  any  matter  sufficient  to  invoke  the 
jurisdiction  of  the  court.  The  pleadings  show  that  the  organization 
known  as  the  United  Brothers  oi  Friendship  and  Sisters  of  the  Mys- 
terious Ten  was  a  voluntary  unincorporated  association  of  individuals, 
benevolent  and  fraternal  in  its  objects.  There  was  nothing  connected 
with  its  business  which  would  indicate  that  any  salary  or  pecuniary 
emolument  was  attached  to  any  of  the  offices  created;  neither  do  the 
pleadings  of  any  of  the  parties  intimate  that  such  was  the  case.  The 
rights  and  privileges  of  holding  the  offices  and  of  exercising  their 
functions,  so  far  as  we  are  informed,  were  purely  honorary.  The  orig- 
inal petition  filed  by  Farmer  sought  to  enjoin  Bledsoe,  the  National 
Grand  Treasurer,  from  paying  over  any  of  the  funds  of  the  association 
held  by  him  as  treasurer  upon  the  warrant  or  direction  of  Gaines,  the 
acting  National  Master,  pending  an  effort  on  the  part  of  Farmer  to 
have  his  right  to  occupy  and  hold  the  position  of  National  Grand 
Master  judicially  determined.  When  or  how  that  judicial  determina- 
tion was  to  be  had  is  not  made  clear  by  the  petition  standing  alone, 
but,  in  view  of  the  subsequent  pleadings  and  of  the  issues  joined  and 
decided,  it  may  be  safely  concluded  that  it  was  Farmer's  intention  to 
make  this  suit  "the  means  of  obtaining  that  determination.    The  petition 
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rtself  bases  the  right  to  the  injunction  against  Bledsoe  upon  the  claim 
of  Fanner  that  he  was  the  duly  elected  National  Grand  Master,  and 
as  such  he  alone  had  the  right  to  direct  the  disbursement  of  the  funds 
held  by  the  treasurer ;  but,  judging  from  his  pleadings,  he  does  not  in- 
tend to  assert  that  right  to  control  the  diabursement  of  the  funds  in 
the  hands  of  the  treasurer  till  after  his  right  to  the  office  of  National 
Grand  Master  had  been  judicially  declared.  He  sets  out  at  length  and 
with  great  minuteness  of  detail  the  grounds  upon  which  he  relies  to 
establish  his  claim  to  the  office.  Practically,  these  consist  of  allega- 
tions that  an  election  was  held  by  the  National  Grand  Lodg6  in  Au- 
gust, 1906,  for  the  purpose  of  selecting,  among  other  officers,  a  Na- 
tional Grand  Master;  that  he,  Farmer,  received  a  majority  of  the 
votes  cast,  but  that  Gaines  was  fraudulently  declared  elected  and  was 
also  fraudulently  inducted  into  the  office  of  National  Grand  Master, 
and  is  now  wrongfully  exercising  the  functions  of  that  position.  In 
asking  for  the  writ  of  injunction  Farmer  does  not  claim  that  he  does 
so  as  a  member,  or  representative,  of  the  association  for  the  purpose  of 
preserving  the  property  rights  of  the  association  or  its  members,  or  to 
prevent  a  diversion  of  the  funds  to  an  unauthorized  purpose;  neither 
does  he  say  that  any  injury  will  or  is  likely  to  result  to  the  associa- 
tion or  its  members  from  the  payment  of  the  money  by  Bledsoe  upon 
the  order  of  Gaines,  or  that  he  himself  will  sustain  any  private  dam- 
ages on  that  account.  It  is  clear  from  Farmer's  averments  that  he 
has  not  heretofore  set  himself  up  as  a  rival  of  Gaines  in  attempting  to 
exercise  the  authority  of  National  Grand  Master,  but  is  now  attempt- 
ing to  have  the  District  Court  pass  upon  the  conflicting  claims  of  him- 
self and  Gaines  to  the  position  in  question  and  determine  which  was 
duly  elected  in  August,  1906,  to  that  office.  The  right  Farmer  asserts 
is  predicated  upon  the  claim  that  he  received  a  majority  of  the  votes 
cast  at  tliat  election,  and  is  therefore  entitled  to  hold  the  office;  that 
in  declaring  Gaines  elected  and  inducting  him  into  the  office  the  Na- 
tional Grand  Lodge  violated  the  rules  and  regulations  of  the  order 
and  deprived  him.  Fanner,  of  some  right  sufficient  to  form  the  basis 
of  a  civil  suit.  He  is  therefore  in  the  attitude  of  asking  the  civil 
courts  to  review  the  action  of  the  National  Grand  Lodge  and  to  do 
that  which  he  claims  the  lodge  should  have  done— declare  him  the 
duly  elected  National  Grand  Master.  We  think  it  is  a  well-established 
rule  of  law  that  the  civil  courts  will  not  interfere  with  the  internal 
operations  of  such  associations  of  private  individuals,  or  assume  to  re- 
view their  failure  to  conduct  their  business  affairs  according  to  the 
laws  and  rules  of  the  order,  except  for  the  purpose  of  protecting  some 
civil  or  property  right  of  the  party  complaining.  When  the  National 
Grand  Lodge,  the  proper  tribunal  of  this  association,  passed  upon  and 
declared  the  result  of  that  election,  it  was  binding  upon  the  courts  and 
all  concerned,  unless  it  be  shown  that  the  result  was  accomplished 
through  a  proceeding  violative  of  the  rules  and  laws  of  the  order,  and 
that  Farmer  was  thereby  deprived  of  a  civil  or  property  right  to 
which  he  was  entitled  under  the  constitution  and  by-laws  of  the  order. 
By-laws  adopted  for  the  government  of  such  organizations  are  regarded 
as  the  contract  of  the  members  with  one  another,  and  by  these  their 
individual  rights  as  such  members  are  to  be  determined  in  the  con- 


1909.1  Gaines  y.  Farmeil  607 

duct  of  the  business  affairs  of  the  association.  Host  of  the  precedents 
furnished  by  the  reported  cases  where  courts  have  interfered  to  pro- 
tect members  from  irregular  proceedings  of  corporations  and  associa- 
tions have  arisen  where  the  society  or  corporation  through  some  of  its 
authorized  agencies  has  exercised  the  power  of  expulsion  from  the  or- 
ganization. In  such  cases  it  is  uniformly  held  that  the  civil  courts 
will  inquire  into  the  legality  and  regularity  of  the  proceedings  of  ex- 
pulsion only  for  the  purpose  of  protecting  some  valuable  or  property 
right.  This  protection  is  extended  upon  the  same  principle,  by  which 
the  courts  are  guided  in  protecting  contractual  rights  arising  in  the 
ordinary  business  relations  of  life. 

But  this  action  is  not  against  the  society  for  wrongfully  depriving 
the  complainant  Farmer  of  any  of  the  rights  of  membership  guaran- 
teed to  him  by  the  laws  of  the  order.  He  claims  no  relief  against  the 
association  itself,  but  is  seeking  to  enforce  a  right  as  against  another 
member.  The  action  is  therefore  either  one  to  contest  the  election  by 
which  Gaines  claims  to  hold  the  office  of  National  Grand  Master,  or 
it  is  one  to  recover  that  office  from  Gaines.  We  think  the  petition, 
considered  in  connection  with  the  subsequent  pleadings,  will  bear  the 
construction  that  it  is  intended  as  a  contest  of  the  election.  But  in 
either  event  the  petition  does  not  state  a  cause  of  action  within  the 
jurisdiction  of  the  District  Court.  Simply  contesting  an  election  for 
the  purpose  of  having  the  complaining  party  declared  the  person  elected 
is  not  a  matter  of  which  courts  of  justice  can  take  cognizance.  Wil- 
liamson V.  Lane,  52  Texas,  335;  Ex  parte  Towles,  48  Texas,  413; 
Rogers  v.  Johns,  42  Texas,  339;  Wright  v.  Fawcett,  42  Texas,  203. 
It  is  true  the  cases  cited  above  refer  to  the  election  of  public  officers, 
but  the  character  of  the  proceedings  and  the  issues  to  be  determined 
are  substantially  the  same  if  it  be  the  primary  purpose  of  the  suit  to 
merely  ascertain  and  declare  the  result  of  an  election.  It  is  only  when 
the  ascertainment  of  the  correct  result  of  an  election  is  incidental  to 
the  enforcement  of  the  right  to  the  office,  or  some  other  judicable  issue, 
that  civil  courts,  in  the  absence  of  special  authority,  will  undertake  to 
review  the  regularity  of  the  election  proceedings.  State  y.  Owens,  63 
Texas,  261;  Bell  v.  Faulkner,  84  Texas,  189,  19  S.  W.,  480.  The 
right  to  sue  for  a  public  office  is  well  recognized  in  this  State,  but  this 
is  based  upon  the  principle  that  the  right  to  hold  a  public  office  is  a 
valuable  property  right,  and  as  such  can  be  enforced  in  the  courts. 
When  one  seeks  to  recover  an  office  it  is  essential  that  he  should  allege 
its  pecuniary  value,  and  it  must  also  affirmatively  appear  that  this 
value  is  within  the  jurisdiction  of  the  court  where  the  suit  is  filed. 
We  do  not  think  the  right  to  hold  an  office  or  position  in  a  purely 
benevolent  society,  carrying  with  it  no  salary  or  emolument,  is  such  a 
Tight  as  can  be  made  the  basis  of  a  civil  suit  in  the  District  Court. 
The  person  deprived  of  it  loses  no  valuable  civil  or  property  right;  he 
is  deprived  of  nothing  for  which  he  could  claim  damages.  But  even 
if  it  be  shown  that  a  salary,  or  some  emoluments,  were  attached  to  the 
position  of  National  Grand  Master  of  this  society,  it  does  not  follow 
that  the  mere  fact  that  Farmer  received  a  majority  of  the  votes  actu- 
ally cast  would  vest  him  with  such  a  right  as  could  be  made  the  basis 
of  a  civil  action.    Tlio  distinction  between  the  effect  of  receiving  a  ma- 
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joritv  of  the  votes  cast  in  such  nn  election  and  one  held  under  the 
provisions  of  the  statute  to  fill  a  public  ofiBce  is  manifest.  In  the  lat- 
ter case  the  law  provides  that  the  one  receiving  the  most  legal  votes 
shall  fill  the  ofiice,  and  hence  that  fact  alone  confers  the  right  to  the 
office.  While  in  this  society  it  was  shown  to  be  merely  the  duty  of  the 
National  Grand  Lodge  to  select  the  national  officers,  and  presumably 
this  might  be  done  in  any  manner  it  saw  fit  to  adopt.  Hence 
the  mere  receipt  by  one  of  a  majority  of  the  ballots  cast  did 
not  ipso  facto  vest  in  him  any  right  to  the  position.  The  lodge,  should 
it  see  proper  to  do  so,  might  reconsider  the  vote,  or  adopt  a  different 
method  of  making  the  selection.  The  fact  that  Gaines  was  declared 
elected,  was  regularly  installed  according  to  the  forms  of  the  order, 
and  had  held  the  position  for  nearly  one-third  of  the  term,  is  suffi- 
cient to  justify  the  conclusion  that  his  selection,  if  not  regular,  was, 
at  least,  acquiesced  in  by  the  membership  of  the  National  Grand  Lodge 
in  such  a  manner  as  to  negative  the  claim  of  election  by  Farmer. 
Neither  the  original  petition  nor  the  petition  of  intervention  presents 
any  cause  of  action.  Wellenvoss  v.  Grand  Lodge  K.  of  P.,  45  S.  W., 
360;  St.  Patrick's  Alliance  v.  Bynie,  44  Atl.,  717;  Byan  v.  Cudahy, 
49  L.  B.  A.,^  353,  and  cases  cited  in  notes. 

We  think  there  is  still  another  reason  why  the  judgment  rendered 
in  this  case  is  erroneous,  and  also  why  a  court  of  this  State  should  not 
entertain  a  suit  such  as  this.  It  appears  from  the  pleadings  that  both 
Farmer  and  Gaines  are  permanently  domiciled  in  other  States,  one 
in  Illinois  and  the  other  in  Kentuckv.  The  relief  which  each  seeks 
against  the  other  is  such  as  can  be  given  only  through  injunctive  or 
mandatory  decrees  the  process  for  the  enforcement  of  which  must  be 
directed  agaiuRt  the  person  of  the  party  cast  in  the  suit.  It  neces- 
sarily follows,  therefore,  that  if  this  court  had  the  authority  to  make 
the  decree  it  would  be  without  power  to  enforce  it  should  the  parties 
decline  to  comply  with  the  orders  made.  Boyal  Fraternal  Union  v. 
Lunday,  51  Texas  Civ.  App.,  637. 

The  interveners  sought  by  cross-action  to  recover  from  Farmer  the 
records  and  documents  belonging  to  the  office  of  secretary  of  the  asso- 
ciation. This  was  presented  in  the  form  of  a  petition  asking  that 
Farmer  be  compelled  to  deliver  those  records  to  Perry,  one  of  the  in- 
terveners. It  may  be  that  Perry  had  the  right  to  the  possession  of  the 
records;  this  fact  does  not  seem  to  have  been  disputed  by  Farmer. 
But,  for  the  reason  that  Farmer  resides  beyond  the  territorial  limits  of 
the  State  and  is  not  within  the  jurisdiction  of  the  court,  the  decree 
sought  could  not  be  enforced  and  should  not  be  granted.  Presumably 
the  records  referred  to  were  in  the  personal  possession  of  Farmer,  and 
likewise  beyond  the  limits  of  this  State.  The  interveners  further 
sought  to  recover  the  money  and  other  lodge  property  now  held 
by  Bledsoe  as  the  National  Grand  Treasurer  of  the  order,  upon  the  as- 
sumption that  Bledsoe  has  been  removed  and  Weatherford  installed  as 
his  successor  in  the  position  of  treasurer.  The  conrt  decided  as  a 
matter  of  law  that  under  the  evidence  Weatherford  had  not  been  regu- 
larly appointed  the  National  Grand  Treasurer,  and  that  Bledsoe  had 
not  been  regularly  removed  from  that  office,  and  so  instructed  the 
jury.     No  complaint  is  made  of  that  instruction  on  this  appeal^  and 
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we  assume  that  the  facts  were  sufficient  to  justify  the  conclusion  of  the 
court.  The  petition  of  intervention  also  fails  to  allege  that  Weather- 
ford  was  authorized  or  empowered  to  institute  suit  to  recover  the  funds 
of  the  association  in  the  hands  of  Bledsoe. 

According  to  the  allegations  of  Farmer,  his  right  to  the  injunction 
against  Bledsoe  was  dependent  upon  the  success  of  his  attempt  to  es- 
tablish in  the  trial  court  his  right  to  the  office  of  IN'ational  Grand  Mas- 
ter. Unless  the  court  could  declare  him  the  National  Grand  Master 
it  follows  logically  that  Farmer  was  not  entitled  to  the  injunction 
against  Bledsoe.  We  have  therefore  concluded  that  the  court  erred  in 
entertaining  jurisdiction  of  this  controversy  at  its  incipiency  and  in 
rendering  the  various  decrees  entered.  The  errors  which  we  have  dis- 
cussed are,  we  think,  fundamental,  and  there  was  no  necessity  for 
their  having  been  assigned  in  the  record. 

For  the  reasons  stated  the  judgment  of  the  trial  court  is  in  all 
things  reversed,  and  the  suits,  both  of  the  appellee  and  the  appellants, 
are  hereby  ordered  dismissed. 

Reversed  and  dismissed. 


Mrs.  S.  M.  Ingraham  y.  C.  P.  Budolph.  v    ^ 

Decided  May  8,  1909. 

Judgment  of  Juitioe  Court — ^Appeal— Effeet. 

On  appeal  to  a  County  Court  from  a  Justice  Court  the  trial  is  de  novo,  and 
the  effect  of  such  appeal  is  to  annul  the  judgment  of  the  Justice  Court  in  its 
entirety.  When,  therefore,  a  judgment  is  rendered  against  two  defendants  in  a 
Justice  Court  and  onlv  one  appeals,  and  in  the  County  Court  a  trial  is  had 
between  the  plaintiff  and  said  appealing  defendant  alone,  and  the  judgment 
makes  no  disposition  of  the  other  defendant,  the  judgment  is  not  a  final  judgment 
and  will  not  support  an  appeal. 

Appeal  from  the  County  Court  of  Sherman  County.  Tried  below 
before  Hon.  D.  J.  Wilson. 

Hyde  &  Stalcup  and  John  H.  Stahl,  for  appellant. 

C.  F.  Rudolph,  for  appellee. 

SPEER,  Associate  Justice. — ^The  appeal  in  this  case  is  dismissed 
for  the  following  reason:  Appellee  Budolph  sued  John  F.  Carter  and 
appellant  S.  M.  Ingraham  in  the  Justice^s  Court  of  precinct  number 
four,  Sherman  County,  and  recovered  judgment  against  both  of  them 
in  the  sum  of  one  hundred  and  ninety-nine  dollars  and  ninety-five 
cents.  From  this  judgment  Ingraham  alone  appealed  to  the  County 
Court,  and  in  the  latter  court  the  case  was  again  tried  as  between  the 
plaintiff  and  the  defendant  Ingraham,  and  a  judgment  entered  against 
that  defendant  alone,  making  no  disposition  whatever  of  the  defendant 
Carter. 

It  has  long  been  the  settled  doctrine  in  this  State  that  on  appeal  to 
Vol.  LV  Civil—so. 
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the  County  Court  from  the  Justice's  Court  the  trial  is  de  novo,  the 
effect  of  such  appeal  heing  to  annul  the  judgment  of  the  Justice^s 
Court,  and  it  has  equally  long  been  the  rule  that  an  appeal  by  any 
party  against  whom  the  judgment  was  rendered  annuls  the  judgment 
in  its  entirety.  Moore  v.  Jordan,  65  Texas,  395,  and  authorities  there 
cited.  The  judgment  in  the  County  Court  then,  failing  as  it  does  to 
dispose  of  the  defendant  Carter,  is  not  such  a  final  judgment  as  will 
support  an  appeal  to  this  court.    The  appeal  is  therefore  dismissed. 

Dismissed, 


Hall  Mitsio  Company  v.  J.  D.  Hall  and  J.  C.  Biddell. 

Decided  May  8,  1909. 

1.— -Praotioe— Bemnrrers. 

By  the  tenn  "appeUee"  as  used  in  art.  1670,  Rev.  Stats,  concerning  appeals 
from  a  Justice  Court,  is  meant  the  party  against  whom  the  appeal  is  taken, 
the  party  who  has  an  interest  adverse  to  setting  aside  the  judgment  appealed 
from;  and  all  such  parties  should  be  made  obligees  in  an  appeal  bond  from 
a  Justice  to  a  County  Court. 


Stated. 

R.  held  a  claim  against  a  partnership  for  breach  of  contract;  this  claim  R. 
assigned  to  H.  and  guaranteed  its  payment;  H.  sued  the  partnership  in  a 
Justice  Court  and  ma&  R.  a  party  defendant;  R.  admitted  H.'s  claim,  and  plead 
over  against  the  partnership;  a  trial  in  the  Justice  Court  resulted  in  a  judg- 
ment in  favor  of  H.  against  R.  on  his  guaranty  alone,  and  that  the  partnership 
go  hence  on  its  plea  of  privilege;  R.  appealed  to  the  County  Court  and  made 
his  appeal  bond  payable  to  H.  alone.  Held,  the  bond  should  have  been  made 
payable  to  the  partnership  as  well  as  to  H.  and  the  County  Court  erred  in 
overruling  a  motion  in  the  County  Court  to  dismiss  the  appeal. 

Appeal  from  the  County  Court  of  Haskell  County.  Tried  below 
before  Hon.  Joe  Trby. 

Orogan,  Cox  &  DeBogory,  for  appellant. 

Helton  &  Murchison,  for  appellees.  * 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee 
J.  D.  Hall  in  the  Justice  Court,  precinct  number  six,  Haskell  County, 
against  appellee  J.  C.  Biddell  and  appellant  Hall  Music  Company, 
upon  allegations  to  the  eflEect  that  about  August  1,  1907,  J.  C.  Riddell 
purchased  an  organ  from  the  Hall  Music  Company  for  the  sum  of 
one  hundred  dollars,  warranted  to  be  of  good  workmanship  and  ma- 
terial ;  that  it  was  afterwards  ascertained  that  the  organ  was  not  as  war- 
ranted; that  the  organ  was  returned  to  the  Hall  Music  Company, 
which  had  agreed  to  return  the  said  purchase  price,  but  wholly  failed 
to  do  so;  that  in  March,  1908,  said  Riddell  had  assigned  his  claim 
against  the  Hall  Music  Company  to  the  plaintiff  J.  D.  Hall  and  had 
guaranteed  its  payment.  J.  C.  Riddell  answered,  and  admitted  "the 
truth  of  the  allegations  contained  in  plaintiffs  pleadings;"  adopted  the 
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plaintifiPs  pleadings  as  ^'liis  owb/*  and  by  reason  thereof  prayed  for 
judgment  '^over  against  Hall  Music  Company  and  against  Leon  and 
Emmet  Hall  (alleged  by  plaintiflE  to  be  the  members  of  the  Hall  Music 
Company,  a  partnership),  for  the  sum  of  one  hundred  dollars  and  for 
interest  and  all  costs  of  suit/'  The  Hall  Music  Company  presented 
duly  verified  pleas  of  privilege,  alleging  that  the  company  had  neither 
oflBce  nor  agent  in  Haskell  County  where  the  suit  was  instituted,  but 
had  offices  and  did  business  only  in  Abilene,  Taylor  County,  where 
Emmett  Hall  resided,  and  in  Dublin,  Erath  County,  where  the  remain- 
ing partner,  Leon  Hall,  resided.  The  plea  further  negatived  exceptions 
of  the  statute  permitting  suits  against  them  in  Haskell  County. 

The  result  of  the  trial  in  the  Justice  Court  was  a  judgment  dis- 
charging the  Hall  Music  Company  and  Emmett  and  Leon  Hall  on 
their  pleas  of  privilege,  and  in  favor  of  the  plaintiff  J.  D.  Hall  against 
J.  C.  Biddell  for  the  sum  sued  for.  From  this  judgment  J.  C.  Biddell 
appealed  to  the  County  Court,  executing  an  approved  appeal  bond  in 
due  form,  save  that  it  was  made  payable  alone  to  J.  D.  Hall,  the  plain- 
tiff in  the  suit  and  in  the  judgment.  The  trial  in  the  County  Court 
resulted  in  a  judgment  in  favor  of  J.  D.  Hall  against  both  the  music 
company  and  J.  C.  Biddell  for  $104.36  2-3,  and  in  favor  of  J.  C.  Bid- 
dell over  against  the  music  company  in  like  amount.  From  this  judg- 
ment appellant  appeals  to  this  court. 

We  are  of  opinion  that  the  County  Court  erred,  as  assigned,  in  over- 
ruling appellant's  motion  to  dismiss  the  appeal  from  the  Justice's 
Court.  On  appeals  from  such  court  the  law  requires  the  party  appeal- 
ing "to  file  with  the  justice  a  bond  with  two  or  more  good  and  suflS- 
cient  sureties,  to  be  approved  by  the  justice,  in  double  the  amount  of 
the  judgment,  payable  to  the  appellee,^'  etc.  Eev.  Stats.,  article  1670. 
By  '^appellee,"  say  our  Supreme  Court  in  Slayton  &  Co.  v.  Horsey,  97 
Texas,  343,  '^is  meant  the  party  against  whom  the  appeal  is  taken— 
that  is  to  say,  the  party  who  has  an  interest  adverse  to  setting  aside 
the  judgment.*'  It  is  apparent  from  the  statement  we  have  made  of 
the  case  that  the  real  controversy  was  between  the  Hall  Music  Com- 
pany and  J.  C.  Biddell.  Neither  in  the  Justice's  Court  nor  in  the 
County  Court,  as  the  record  discloses,  did  Biddell  resist  by  plea  or 
evidence  a  recovery  in  favor  of  J.  D.  Hall,  his  assignee  and  warrantee. 
His  dissatisfaction  with  the  judgment  of  the  Justice  Court  was  evi- 
dently to  that  part  thereof  which  discharged  the  Hall  Music  Company 
and  the  members  composing  the  firm  on  their  plea  of  privilege.  They, 
as  well  as  J.  D.  Hall,  were  adversely  interested  in  sustaining  the  jus- 
tice's judgment,  and  on  appeal  therefrom  were  entitled  to  the  security 
in  such  cases  provided  by  law.  In  the  case  of  Brice  Frazier  v.  L.  B. 
Weinman,  N"o.  4427,  decided  by  this  court  on  April  9,  1904,  we  had 
occasion  to  consider  very  nearly  the  precise  question  here  presented, 
and  we  there  held  in  an  unpublished  opinion  that  persons  named  in  a 
cross-plea  should  have  been  made  payees  in  an  appeal  from  a  judgment 
of  the  justice  which  they  were  interested  in  maintaining.  See  also 
Wright  V.  Bank,  2  Texas  Civ.  App.,  97,  and  Young  v.  Bussell,  60 
Texas,  684. 

We  conclude  that  the  judgment  must  be  reversed  and  the  cause  re- 
jnanded  for  the  errors  discussed^  and  that  the  County  Court  Bhoul4 
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dismiss  the  appeal  from  the  Justice  Court  unless  the  appellee  J.  C.  Rid- 
dell  shall  file  new  bond,  as  provided  by  an  Act  regulating  appeals 
passed  by  the  Twenty-ninth  Legislature  in  1905  (see  Gen.  Laws  1905, 
p.  221).    It  is  accordingly  so  ordered. 

Reversed  and  remanded. 


^  J.  C.  CooNB  V.  W.  M.  Green  et  al. 

Decided  May  8,  1909. 

1. — ^Praetioe— Bemnrrers. 

In  ruling  on  demurrers  the  court  can  look  alone  to  the  allegations  of  the 
pleadings  to  which  the  demurrers  are  addressed.  Eridence  should  not  be  intro- 
duced U>  aid  the  court  in  its  rulings. 

2. — Same— Partnership— Gambling  Contraot — Jnrlsdlotlon. 

That  a  partnership  contract  contemplated  the  disposition  of  town  lota  by 

lottery  was  a  defense  that  could  not  be  interposed  by  demurrer  when  the  vice 

was  not  disclosed  by  the  petition  in  a  suit  by  one  partner  against  another 

for  an  accounting  and  share  of  the  profits.    The  alleged  defense  did  not  raise  a 

■question  of  jurisdiction  to  hear  and  determine  the  suit. 

Appeal  from  the  District  Court  of  Jones  County.    Tried  below  be- 
fore Hon.  C.  C.  Higgins. 

W.  N»  Coombes  and  McMahon  &  Boynton,  for  appellant 
J  as.  8.  Kendall  and  J  as.  A.  Stephens,  for  appellees. 


SPEEB,  Associate  Justice. — J.  C.  Coons  filed  this  suit  against 
W.  M.  Green,  H.  L.  Norris,  W.  L.  Power  and  the  Home  Land  &  Trust 
Company,  a  corporation,  and  sought  a  recovery  upon  the  following  pe- 
tition : 

"2.  That  heretofore,  to  wit,  on  or  about  the  15th  day  of  April, 
1907,  this  plaintiff  and  defendants,  H.  L,  Norris  and  W.  L.  Power, 
entered  into  a  copartnership  with  each  other,  to  be  known  as  the 
Home  Land  &  Trust  Co.,  whereby  a  certain  block  of  land  adjoining 
the  town  of  Benjamin,  Knox  County,  Texas,  was  to  be  acquired  for 
the  benefit  of  such  partnership,  which  said  block  was  to  he  divided 
into  800  lots  of  the  dimensions  of  50  by  140  feet,  with  all  necessary 
streets  and  alleys,  and  same  was  to  be  disposed  of  by  such  partnership 
as  the  Home  Land  &  Trust  Co.  Addition  to  the  town  of  Benjamin. 
That  said  partnership  was  to  purchase  in  the  counties  adjacent  to 
Knox  County,  Texas,  about  7,000  acres  of  land  which  were  to  be  di- 
vided into  799  tracts  of  5,  10,  20,  40,  50,  60,  70,  80,  90  and  100  acres 
and  one  640-acre  tract,  of  approximately  equal  value,  the  size  of  the 
trflct,  .the  character  of  the  soil,  the  location  and  the  distance  from  the 
railroad  being  considered,  which  said  tracts,  together  with  the  lots 
above  mentioned  should  be  disposed  of  together,  one  lot  and  one  tract 
for  each  application,  the  designation  of  which  was  to  be  determined  by 
the  applicants  themselves,  through  their  selection  of  a  committee  of 
five  persons^  who  should  make  such  designation,  according  to  their  own 
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plans  being  confined  to  the  resrtriction  that  such  designation  should  be 
in  accordance  with  law.  That  among  other  things  said  partnership 
was  to  purchase  and  run  a  newspaper  in  said  town  of  Benjamin. 

'^3.  That  it  was  agreed  and  understood  among  the  partners  that 
the  plaintiff  herein  should  have  general  charge  of  the  sale  of  said  lots, 
the  appointment  and  authorization  of  agents,  and  the  execution  of  all 
agency  contracts;  that  the  defendant  H.  L.  Norris  should  have  general 
charge  of  the  oflBce  work  and  exclusive  charge  of  the  disbursements  of 
said  partnership,  and  that  the  defendant  W.  L.  Power  was  to  be  the 
editor  of  and  have  in  his  charge  the  management  of  said  newspaper  to 
be  established  as  above  alleged.  That  each  was  to  have  an  undivided 
one-third  interest  in  said  partnership. 

"4.  That  pursuant  to  the  agreement  as  above  set  forth  the  plaintiff 
and  the  defendants  Norris  and  Power,  acting  together  for  said  part- 
nership, contracted  with  the  defendant  W.  M.  Green  to  purchase  the 
following  described  tract  of  land,  to  wit:  The  southwest  1/4  of  sec- 
tion 241  in  block  44,  H.  &  T.  C.  E.  B.  survey ;  that  under  the  contract 
and  agreement  entered  into  with  the  said  defendant  Green  the  deed  to 
said  property  was  to  be  placed  with  the  First  National  Bank  of  Ben- 
jamin, Texas,  and  by  said  bank  held  until  the  lots  above  described 
had  been  disposed  of  in  accordance  with  the  plan  set  forth  in  para- 
graph two  herein,  xmless  prior  thereto  the  partnership  should  have  de- 
posited in  said  bank  to  the  credit  of  said  Green  the  sum  of  $14,000, 
upon  the  payment  of  which  sum  to  said  defendant  Green  the  deed 
thereto  should  be  turned  over  to  said  partnership  and  the  title  vested 
in  same.  That  in  pursuance  of  said  agreement  the  said  defendant 
executed  his  deed  to  said  property  conveying  same  to  this  plaintiff 
and  to  the  defendants  Norris  and  Power,  and  such  deed  was  deposited 
with  said  bank  at  Benjamin  under  instructions  as  above  alleged.  That 
also,  in  pursuance  of  said  partnership,  the  Benjamin  Post,  a  newspaper, 
was  established  in  said  town  of  Benjamin ;  a  tract  of  land  immediately 
adjoining  the  tract  obtained  from  the  defendant  Green  was  purchased, 
to  wit :  The  southeast  14  of  section  241,  block  44,  H.  &  T.  C.  S.  R 
survey,  the  south  i^  of  lot  No.  3  in  block  No.  4  in  the  town  of  Ben- 
jamin, was  purchased  and  a  building  constructed  thereon,  and  all  the 
property  above  acquired,  and  also  a  house  and  lot  or  lots  in  the  city  of 
Forit  Worth,  Texas,  the  description  of  which  is  not  known  to  this 
plaintiff,  was  so  acquired,  by  the  joint  efforts  of  said  partners,  plain- 
tiff and  defendants  Norris  and  Power,  and  were  paid  for  out  of  the 
funds  accumulated  by  said  partnership.  That  practically  all  of  said 
lots  that  have  been  disposed  of  have  been  under  the  agreement  of  dis- 
position as  above  alleged,  and  the  basis  therefor  was  a  small  cash 
payment,  and  the  balance  of  $125  in  monthly  notes  of  $10  each, 
whereby  said  partnership  has  a  large  amount  of  money  coming  in 
monthly,  and  will  so  have  for  some  time  to  come. 

"6.  That  in  pursuance  of  the  agreement  of  partnership  above  al- 
leged, the  plaintiff  began  the  discharge  of  his  duties  as  manager  of  the 
disposition  of  said  lots  and  tracts  of  land,  and  the  establishment  of 
such  agencies  as  was  intended,  and  continued  in  the  faithful  perform- 
ance of  such  duties  until  about  the  10th  day  of  October,  1907,  when 
the  plaintiff  ascertained  that  said  defendants  Norris  and  Power  were 


614  Tbzas  Civit  Appeals  Bepobts,  Vol.  55.  [May, 

not  keeping  faith  with  him,  but  had  conspired  together  to  cheat  and 
defraud  him  out  of  his  share  in  the  said  business,  which  had  by  reason 
of  the  imited  efforts  of  said  partners  attained  an  estimated  value  of 
$50,000. 

^^6.  The  plaintiff  alleges  that  the  defendants  Norris,  Power  and 
Oreen  are  and  have  been  conspiring  and  confederating  together  to 
cheat  and  defraud  him  out  of  his  interest  in  said  partnership,  and  in 
pursuance  of  said  scheme  the  said  defendants  Norris  and  Power,  to-  1| 

gether  with  an  employe  of  said  firm, Stovall  by  name,  who  had 

no  interest  in  said  partnership  but  was  simply  employed  by  same  as  a 
bookkeeper  for  same  and  who  did  not  invest  any  money  therein,  with- 
out the  knowledge  of  plaintiff  and  without  his  consent  and  for  the 
purpose  of  complicating  the  ultimate  ascertainment  of  this  plaintiff's 
interest  in  said  partnership,  did  on  the  15th  day  of  October,  1907,  or 
thereabout,  organize  and  charter,  under  the  laws  of  Texas,  a  corpora- 
tion in  the  name  of  said  partnership,  to  wit:  The  Home  Land  and 
Trust  Company  of  Benjamin,  Enox  County,  Texas,  same  being  the 
defendant  corporation  herein,  and  turned  over  to  said  corporation  all 
the  assets  of  the  said  partnership;  which  said  act  of  so  incorporating 
and  delivering  over  the  assets  of  such  business  was  a  fraud  on  this 
plaintiff,  and  was  done  in  defiance  of  his  rights  and  in  pursuance  of  a 
planned  scheme  on  the  part  of  the  defendants  Norris,  Power  and  Green 
to  cheat  and  defraud  this  plaintiff  as  aforesaid. 

^Tlaintiff  alleges  that  since  the  date  last  above  mentioned  the  de- 
fendants Norris  and  Power  have  denied  and  still  deny  him  any  partici- 
pation in  the  management  of  the  business  of  the  Home  Land  &  Trust 
Company,  and  have  denied  and  still  deny  that  plaintiff  has  or  had 
any  interest  whatever  in  said  business,  and  have  at  all  times  since  said 
date  thwarted  all  efforts  of  this  plaintiff  to  carry  out  his  part  of  the 
duties  connected  with  the  management  of  said  company  so  completely 
as  to  wholly  exclude  him  from  any  participation  in  such  management. 

"8.  That  in  pursuance  of  the  conspiracy  to  cheat  and  defraud  the 
plaintiff  as  above  alleged,  the  defendants  Green,  Norris  and  Power 
have  gotten  possession  of  said  deed  from  said  bank,  and  thereafter,  to 
wit,  on  about  the  25th  day  of  March,  1908,  as  shown  by  defendant 
Green's  original  answer  on  file  herein,  the  said  Green  executed  a  deed 
to  the  corporation,  defendant  herein.  That  said  act  on  the  part  of 
said  defeudants  Green,  Norris,  Power  and  The  Home  Land  &  Trust 
Company,  of  which  the  defendants  Norris  and  Power  are  the  manag- 
ing directors,  was  a  deliberate  and  intentional  fraud  on  this  plaintiff, 
and  was  done  by  all  of  said  defendants  in  the  knowledge  of  the  claims 
being  made  by  plaintiff,  and  for  the  purpose  of  cheating  and  defraud- 
ing him,  and  destroying  evidence  of  the  truth  of  his  claim  of  interest 
in  said  partnership.  That  said  deed  was  not  executed  in  pursuance 
with  the  original  contract  that  same  should  be  delivered  when  the  en- 
tire purchase  money  was  paid,  but  on  the  contrary  was  executed  and 
delivered  without  such  payment,  and  was  done  solely  in  an  attempt  to 
defraud  this  plaintiff,  and  thereby  enrich  themselves  to  the  extent  of 
his  interest  in  said  business,  by  making  personal  appropriation  of 
same  among  themselves. 

^^9.    That  since  the  formation  and  the  putting  into  execution  of 
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said  conspiracy  to  defraud  this  plaintiff  as  above  set  f orth,  whereby  he 
was  precluded  from  any  participation  in  the  management  of  said  busi- 
nesSy  this  plaintiff  is  informed  and^  believing,  alleges  the  fact  to  be, 
that  the  defendants  have  converted  to  their  own  use  and  appropriated, 
a  large  part  of  the  cash  profits  of  said  business,  the  exact  amount  of 
which  this  plaintiff  is  unable  to  state,  because  he  has  been  excluded 
from  examining  the  books  of  said  company,  they  having  been  in  the' 
exclusive  possession  of  defendants,  which  said  books  they  are  hereby 
notified  to  produce  upon  the  trial  hereof  or  plaintiff  will  offer  parol 
testimony  of  their  contents.  That  the  profits  of  said  business  amount 
to  approximately  $60,000,  and  that  this  plaintiflPi  one-third  interest 
therein  has  been  converted  by  the  defendants  Green,  Norris  and  Power 
to  their  own  use  and  benefit,  to  his  damage  in  the  stun  of  $20,000. 

'therefore  he  prays,  the  defendants  having  already  answered  here- 
in, that  he  have  judgment  against  all  the  defendants  for  his  damage 
in  the  amount  of  the  ascertained  value  of  one-third  interest  in  the 
profits  of  the  business  now  in  charge  of  defendant  Home  Land  &  Trust 
Co.,  corporation,  and  that  a  receiver  be  appointed  to  take  charge  of 
said  property,  including  real  estate,  personal  property,  money,  notes 
and  accounts,  and  any  and  .all  property  of  whatever  kmd  or  character, 
with  power  to  wind  up  the  affadrs  of  same  for  the  benefit  of  all  par- 
ties at  interest,  and  that  after  the  payment  of  all  just  debts  of  such 
business,  and  of  the  costs  of  the  receiver,  that  the  proceeds  remaining 
be  first  applied  to  the  payment  of  the  amount  in  this  court  adjudged 
to  be  due  this  plaintiff,  and  further,  in  the  event  upon  the  winding  up 
of  said  business  the  amount  of  funds  realized  from  same  should  not 
be  su£Scient  to  cover  the  amount  herein  ascertained  to  belong  to  plain- 
tiff, that  he  have  judgment  against  the  defendants  Norris,  Power  and 
Green  for  such  balance,  and  for  all  costs,  and  for  such  other  and  fur- 
ther relief,  both  general  and  special,  as  he  may  show  himself  entitled, 
either  in  law  or  equity,  as  plaintiff  will  ever  pray,  etc  " 

The  trial  court  sustained  a  general  demurrer  to  this  petition  and 
dismissed  plaintiff's  cause  of  action,  from  which  judgment  this  appeal 
is  prosecuted.  The  theory  upon  which  the  court  sustained  a  general 
demurrer  is  explained  by  the  recitations  in  his  judgment  to  the  effect 
that  the  court  heard  certain  evidence  in  support  of  the  demurrers,  and 
is  defended  by  appellee  with  the  proposition  that  the  court  has  the 
right  to  hear  the  necessary  evidence  to  enable  it  to  decide  as  to  whether 
or  not  it  has  power  to  try  the  case  which  it  is  sought  to  have  it  adjudi- 
cate, whether  the  allegations  disclosing  such  want  of  jurisdiction  appear 
in  the  petition  of  the  plaintiff  or  in  the  pleadings  of  the  defenoants. 
To  be  more  specific,  the  court  held,  after  hearing  certain  evidence,  that 
the  partnership  enterprise  between  appellant  and  appellees  contem- 
plated the  disposition  of  town  lots  by  lottery,  and  the  plaintiff  there- 
fore had  no  cause  of  action  against  the  defendants  for  their  breach  of 
such  unlawful  undertaking.  As  to  the  merits  of  this  proposition  of 
substantive  law  we  will  have  nothing  to  say,  but  it  is  evident  from 
reading  the  petition  above  set  forth  that  it  within  itself  contains  noth- 
ing to  justify  this  conclusion,  and  we  need  not  cite  authority  for  the 
proposition  that  in  ruling  on  demurrers  the  court  can  look  alone  to 
the  allegations  of  the  pleadings  to  which  the  demurrers  are  addressed. 
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Moreover  ,the  principle  invoked  by  appellee — ^that  is,  that  the  court 
may  hear  evidence  to  determine  its  jurisdiction — finds  no  place  in  this 
case,  since  the  real  question  is  not  one  of  jurisdiction  at  all.  If  the 
contract,  for  a  breach  of  which  appellant  has  sued,  is  not  enforceable 
in  the  courts  for  the  reason  urged  by  appellee — ^that  is,  because  it  is 
contrary  to  public  policy  and  void — ^still  the  court  would  have  juris- 
diction as  to  that  matter,  but  whether  or  not  it  would  sustain  a  de- 
murrer to  the  petition  would  depend  upon  whether  or  not  the  petition 
disclosed  the  vice  in  the  cause  of  action.  The  petition  might  of  course 
be  good,  and  the  defense  be  made  by  the  answer.  The  court  would  of 
course  have  jurisdiction  to  try  the  issue,  though  it  would  in  a  proper 
case  render  judgment  against  the  validity  of  the  contract  sued  on. 
These  suggestions  are  elementary,  but  are  made  in  reply  to  the  sugges- 
tions of  appellee  in  defense  of  the  court's  ruling  on  demurrers.  Be- 
versed  and  remanded  for  another  trial. 

Reversed  and  remanded. 


Geobob  Wbight  et  al.  v.  G.  C.  Jones  et  al. 

Decided  May  8,  1009. 

1. — School  Tmtteei — ^Power — ^Bullding  Committee. 

Under  the  provigione  of  the  Act  of  1905,  proyiding  for  the  formation  of 
independent  school  districts,  the  trustees  of  such  a  school  district  has  the  power 
to  appoint  and  delegate  to  a  building  committee  the  authority  to  let  a  contract 
previously  authorized  for  the  erection  of  a  school  building,  and  to  take  a  bond 
for  the  faithful  performance  of  the  duties  of  the  contractor,  and  to  perform 
other  duties  incidental  to  the  completion  of  the  building. 

8. — Same — Parties — Clioie  in  Aetion — ^Legal  Title. 

The  holder  of  the  legal  title  to  a  chose  in  action  may  bring  suit  upon  it  in 
his  own  name  although  the  equitable  title  mav  be  in  another.  This  rule 
applied  in  a  suit  by  a  building  committee  for  breach  of  a  contract  to  erect 
a  publie  school  building. 

S. — ^Bond — ^Building  Contract — Obligors. 

The  fact  that  the  contractors  themselves  did  not  sign  a  bond  for  the 
faithfik  completion  of  a  contract  to  erect  a  school  building,  would  not  relieve 
the  sureties  who  had  signed  and  delivered  the  bond  with  the  intention  to  be 
bound  by  it. 

4. — ^Parties— Suit  for  Beneflt  of  Others. 

A  building  committee  authorized  to  contract  for  the  erection  of  a  publie 
school  building,  can  not  maintain  a  suit  against  the  contractor  for  the  use  and 
beneflt  of  third  parties  who  had  furnished  labor  or  material  for  the  erection  of 
the  building. 

Appeal  from  the  District  Court  of  Fisher  County.  Tried  below  be- 
fore Hon.  C.  C.  Higgins. 

A.  H.  Kirby,  for  appellant. — One  designated  as  the  obligee  in  a 
bond  is  entitled  to  sue  thereon  though  the  bond  may  be  for  the  use 
and  benefit  of  a  third  party,  and  the  fact  that  the  obligee  has  no  bene- 
ficial interest  therein,  is  immaterial.    Ward  v.  Hubbard,  62  Texas,  559. 

Laborers  and  material  men  are  beneficiaries  of  a  bond  executed  by 
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contractors  for  the  erection  of  a  public  building  where  the  contract 
provides  that  the  contractors  shall  furnish  all  labor  and  material,  and 
the  sureties  on  such  bond  are  liable  to  such  laborers  and  material  men, 
notwithstanding  the  bond  is  payable  to  other  parties  as  obligees.  Town 
of  Qastonia  v.  Engineering  Co.  (N.  C),  42  S.  E.,  858;  Lyman  v. 
City  of  Lincoln  (Neb.),  67  N.  W.,  531;  Korsmeyer  Co,  v.  McClay 
(Neb.),  62  N.  W.,  50;  Morton  v.  Harvey  (Neb.),  77  N.  W.,  808; 
Devers  v.  Howard  (Mo.),  46  S.  W.,  626;  City  of  St.  Louis  v.  Von 
Phul  (Mo.),  34  S.  W.,  844;  School  District  v.  Livers  (Mo.),  49  S.  W., 
607;  Williams  v.  Maryland  (Ind.),  44  N.  E.,  662;  Young  v.  Young 
(Ind.),  52  N.  E.,  776;  King  v.  Downey  (Ind.),  56  N.  E.,  680;  Baker 
v.  Bryan  (Iowa),  21  N.  W.,  83;  Union  Sheet  Metal  Works  v.  Dodge 
(Cal.),  62  Pac,  42. 

A  committee  of  the  board  of  trustees,  when  thereunto  duly  author- 
ized, may  make  a  contract  binding  upon  the  municipality,  and  the 
other  contracting  party  who  has  acted  on  said  contract  and  received 
benefits  thereunder  can  not  question  the  authority  of  such  committee. 
Kramrath  v.  Albany,  28  N.  E.,  400;  28  Cyc,  648;  Hitehcock  v.  Gal- 
veston, 96  F.  S.,  341. 

It  was  not  necessary  that  the  principals  should  have  signed  the  bond; 
the  execution  of  the  bond  by  the  sureties  was  suflScient,  the  principals 
being  as  effectually  bound  by  the  contract  without  signing  the  bond 
as  they  could  have  been  by  so  signing  it.  Shelton  v.  Wade,  4  Texas, 
150 ;  San  Boman  v.  Watson,  54  Texas,  259 ;  Houston  &  T.  C.  By.  Co. 
V.  Lockhart,  39  S.  W.,  321;  Cockrill  v.  Davie,  35  Pac,  958;  Eureka 
Sandstone  Co.  v.  Long,  39  Pac,  446;  27  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  438  and  notes. 

Beall  Bros.  &  McDugald,  for  appellees. — Appellants  not  having 
shown  by  their  petition  that  they  had  been  legally  authorized  to  enter 
into  the  building  contract  with  C.  C.  and  E.  H.  Jones  set  out  in  said 
petition,  nor  to  require,  accept  and  approve  the  bond  sued  on,  nor  to 
bring  and  maintain  this  suit,  they  can  not  maintain  the  same,  and  ap- 
pellees' demurrers  in  this  particular  were  properly  sustained.  An  In- 
dependent School  District  is  a  body  corporate  (Acts  29  Leg.,  chap.  124, 
sec  136),  as  such  can  sue  and  be  sued.  Seven  trustees  constitute  the 
board  (id.,  sec.  162).  A  majority  of  said  board  shall  constitute  a 
quorum  to  do  business  (id.,  sec.  165,  168).  Trustees  of  school  districts 
shall  contract  for  the  erection  of  building  and  superintend  the  con- 
struction of  same  (id.,  sec.  84).  The  title  to  all  such  property  is  vested 
in  the  board  of  trustees,  and  they  shall  have  the  exclusive  control  and 
management  thereof  (id.,  136);  De  La  Oarza  v.  Bexar  County,  31 
Texas,  484;  Looscan  v.  Harris,  58  Texas,  614;  Bobson  v.  Tait,  13 
Texas,  272;  HoUoway  v.  HoUoway,  30  Texas,  164;  Milliken  v.  Smoot, 
64  Texas,  173. 

A  contractor's  bond  with  the  owner  of  the  building,  obligating  the 
contractor  to  furnish  labor  and  materials  for  the  construction  of  the 
same,  will  not  inure  to  the  benefit  of  the  laborer  or  material  man  who 
work  for  or  sell  to  the  contractor,  because  there  is  no  privity  of  con- 
tract, and  such  laborers  or  material  men  can  not  recover  on  the  bond. 
Jones  Lumber  Cq,  v.  Joaquin  Villegas,  8  Texaa  Civ.  App.,  669 ;  Sant- 
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leben  v.  Alamo  Cement  Co.,  25  S.  W.,  143,  last  clause;  Edvardfi  Co. 
V.  Jennings,  33  S.  W.,  585. 

The  bond  sued  on  herein  being  j'oint  in  form,  and  not  being  signed 
by  C.  C.  and  E.  H.  Jones,  the  principals  named  therein,  is  not  bind- 
ing upon  them,  nor  upon  the  sureties  who  signed  the  same.  Gay  v. 
Murphy,  34  S.  W.,  1091;  Bunn  v.  Jetmore,  35  Am.  Rep.,  425;  Rus- 
sell y.  Annable,  12  Am.  Rep.,  665;  Johnston  t.  Kimball  Township,  33 
Am.  Rep.,  372;  Board  of  Education  of  Rapid  City  y.  Sweeney,  36  Am. 
St.  Rep.,  767;  Weir  v.  Mead,  40  Am.  St.  Rep.,  46;  North  St.  Louis 
B.  &  L.  Co.  V.  Obert,  69  S.  W.,  1044. 

The  board  of  trustees  of  the  McCauley  Independent  School  District 
could  not  delegate  to  appellants  authority  to  make  a  contract  with 
appellees  C.  C.  and  E.  H.  Jones  for  the  construction  of  the  school 
building  at  McCauley,  nor  to  require  and  accept  a  bond  for  the  per- 
formance thereof  payable  to  them,  and  such  acts  on  the  part  of  appel- 
lants is  not  binding  on  appellees.  Railway  Co.  v.  Styron,  66  Texas, 
421. 

DUlfKLIN",  Associate  Justicb. — George  Wright  and  Lee  Glass- 
cock instituted  this  suit  against  C.  C.  and  E.  H.  Jones  as  contractors 
and  the  other  defendants  as  their  sureties,  to  recover  for  an  alleged 
breach  of  contract  entered  into  by  C.  C.  and  E.  H.  Jones  with  plain- 
tiffs as  a  building  committee  acting  for  and  in  behalf  of  the  board  of 
trustees  of  the  McCauley  Independent  School  District  of  McCauley, 
Texas,  said  contract  being  for  the  erection  of  a  public  school  building 
in  the  town  of  McCauley  according  to  certain  plans  and  specifications 
for  a  stipulated  price  to  be  paid  by  plaintiffs.  Plaintiffs  alleged  in 
their  petition  that  they  were  members  of  such  board  of  trustees,  and 
that  the  suit  was  instituted  by  them  as  such  building  committee  for 
the  use  and  benefit  of  said  board  of  trustees,  and  also  for  the  use  and 
benefit  of  all  persons  who  have  furnished  labor  or  material  for  the 
erection  of  said  building  and  who  have  not  received  payment  there- 
for; and  the  basis  for  their  suit  against  the  defendants,  other  than 
the  contractors  C.  C.  and  E.  H.  Jones,  was  a  bond  executed  by  such 
other  defendants,  but  not  by  the  contractors,  in  favor  of  plaintiffs  for 
the  faithful  performance  of  the  building  contract  by  the  contractors. 
The  defendants  urged  certain  special  exceptions  to  the  petition  which 
were  sustained  and,  plaintiffs  declining  to  amend,  the  court  dismissed 
their  suit.  From  such  rulings  of  the  court  plaintiffs  have  prosecuted 
this  appeal. 

The  special  exceptions  sustained  by  the  court  were  as  follows: 

First.  That  the  contract  sued  on  was  invalid  for  the  reason  that 
the  board  of  trustees  could  not  legally  delegate  to  plaintiffs  as  a 
building  committee  authority  to  bind  the  board  thereby. 

Second.  That  the  petition  failed  to  allege  authority  from  the  board 
to  plaintiffs  to  enter  into  the  contract  or  to  accept  the  bond. 

Third.  That  the  petition  failed  to  allege  authority  from  the  board 
to  plaintiffs  to  maintain  the  suit  for  the  use  of  the  board,  and  that  in 
the  absence  of  a  delegation  of  such  authority  the  suit  could  not  be 
maintained  by  plaintiffs  for  and  in  behalf  of  the  board. 
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Fourth.  That  the  bond  was  inyalid  because  not  accepted  by  the 
board  and  because  not  signed  by  the  contractors;  and. 

Fifth.  That  there  was  no  authority  under  the  law  for  the  prosecu- 
tion of  the  suit  for  the  use  and  benefit  of  those  who  had  furnished 
material  or  labor  for  the  erection  of  the  building  and  who  had  not  re- 
ceived payment  therefor. 

Section  124^  Acts  of  Twenty-ninth  Legislature  (1905^^  provides  for 
the  formation  of  independent  school  districts,  the  election  of  trustees 
therefor,  prescribing  their  powers  and  duties;  and  section  84  of  the 
Act,  which  relates  to  the  erection  of  public  school  buildings,  reads  as 
follows:  ^^The  trustees  of  such  school  district  shall  contract  for  the 
erection  of  such  building  and  superintend  the  construction  of  the 
same,  and  the  county  superintendent  shall  draw  his  warrant  or  war- 
rants upon  the  school  fund  so  appropriated  only  upon  the  accounts 
first  approved  by  them.'^  Section  162  of  the  Act  provides  for  the  elec- 
tion of  seven  trustees,  and  section  165,  in  part,  reads  as  follows :  ''The 
trustees  chosen  under  this  Act  shall  meet  within  twenty  days  after  the 
election,  or  as  soon  thereafter  as  possible,  for  the  purpose  of  organiz- 
ing. A  majority  of  said  board  shall  constitute  a  quorum  to  do  busi- 
ness, and  they  shall  choose  from  their  number  a  president;  and  they 
shall  choose  a  secretary,  a  treasurer,  assessor  and  collector  of  taxes, 
and  other  necessary  officers  and  committees.    .    .     .'' 

By  the  terms  of  this  statute  it  is  clearly  within  the  powers  of  the 
board  to  appoint  necessary  committees,  and  the  discretion  to  determine 
when  the  necessity  exists  for  such  committees  is  manifestly  vested  in 
the  board;  and  we  can  perceive  no  valid  reason  why  such  a  board  can 
not  lawfully  appoint  a  building  committee  to  let  the  contract  previously 
authorized  for  the  erection  of  a  school  building,  to  take  a  bond  for  the 
faithful  performance  of  the  duties  of  the  contractor,  and  to  perform 
such  other  duties  incidental  to  the  completion  of  the  building. 
(Hitchcock  V.  Galveston,  96  JJ.  S.,  341,  24  L.  ed.,  659;  Kramrath  v. 
Ciiy  of  Albany,  28  N.  E.,  400,  28  Cyc,  648.) 

Plaintiffs  alleged  in  their  petition  that  defendants  C.  C.  and  E.  H. 
Jones  also  agreed  to  furnish  a  bond  with  good  and  sufficient  sureties 
for  the  faithful  performance  of  the  contract  to  erect  said  building, 
and  that  in  compliance  with  such  agreement  they,  together  with  the 
other  defendants  as  sureties,  did  execute  and  deliver  a  bond  payable 
to  plaintifEs,  wherein  they  ''bound  themselves  unto  the  plaintiffs,  and 
unto  their  successors  as  a  building  committee,  duly  authorized  by  and 
acting  for  the  board  of  trustees  of  McCauley  Independent  School  Dis- 
trict of  McCauley,  Fisher  County,  Texas,  in  the  sum  of  five  thousand 
dollars,''  etc.  The  following  language  used  in  the  above  quotation 
from  the  petition,  "duly  authorized  by  and  acting  for  the  board  of 
trustees  of  McCauley  Independent  School  District,*'  is  treated  by  de- 
fendants merely  as  a  recital  in  the  bond,  but  with  that  contention  we 
do  not  agree.  The  petition  does  not  allege  that  the  bond  so  recited, 
and  we  think  the  language  last  quoted  should  be  construed  as  an  alle- 
gation that  the  acts  of  the  plaintiffs,  in  entering  into  the  contract 
with  C.  C.  and  E.  H.  Jones  and  in  taking  the  bond  sued  on,  were  duly 
authorized  by  the  board  of  trustees.     With  such  an  allegation  we  do 
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not  think  plaintiffs  were  required  to  allege  that  the  bond  was  accepted 
by  the  board  of  trustees  as  well  as  by  the  plaintifh. 

We  are  further  of  the  opinion  that  the  suit  could  be  maintained 
by  plain tjff^s  for  the  use  and  benefit  of  the  board  of  trustees  of  the 
MeCauley  Independent  School  District,  as  the  contract  and  bond  were 
expressly  with  plaintiffs  as  the  building  committee,  thus  vesting  in 
them  the  legal  title  to  such  cause  of  action  as  mdght  arise  in  favor  of 
the  school  district,  which  in  any  eyent  would  be  the  sole  beneficiary. 
(The  Texas  Western  By.  v.  Gentry,  69  Texas,  631 ;  Ward  v.  Hubbard, 
62  Texas,  559;  De  Cordova  v.  Atchison,  13  Texas,  372;  Texas  &  Pac 
Ihr.  Y.  Levine,  29  S.  W.,  514,  and  authorities  there  cited;  Mechem  on 
Agencv  (2d  ed.)>  sees.  754-755;  15  Am.  PL  ft  Pr.,  484-489,  notes;  5 
Cyc,  820.) 

In  the  case  of  Bailway  v.  Gentry,  supra,  a  judgment  was  afiirmed 
in  favor  of  one  who  held  the  legal  title  to  certain  choses  in  action, 
while  the  equitable  title  to  same  was  in  other  persons,  and  in  the  opin- 
ion the  following  language  was  used:  '^ut  it  is  well  settled  in  this 
State  that  the  holder  of  the  legal  title  of  a  chose  in  action  may  bring 
suit  upon  it  in  his  own  name,  although  the  equitable  right  may  be  in 
another/'  The  bond  created  no  liability  on  the  part  of  C.  C.  and  E.  H. 
Jones  additional  to  that  created  by  their  execution  and  delivery  of  the 
contract  to  erect  the  house;  and  besides,  plaintiffs  alleged  in  their  pe- 
tition that  the  bond  was  delivered  to  plaintiffs  by  the  contractors  as 
well  as  by  the  sureties.  The  failure  of  the  contractors  to  sign  the 
bond  did  not  relieve  the  sureties  who  had  signed  and  delivered  it 
with  the  intention  of  being  bound  by  it.  (San  Boman  v.  Watson,  64 
Texas,  259;  Houston  &  T.  C.  Ry.  v.  Lockhart,  39  S.  W.,  321;  Cock- 
rill  V.  Davie,  35  Pac.^  958;  Eureka  Sandstone  Co.  v.  Long,  39  Pac, 
46,  5  Cyc,  741.) 

But  we  are  of  the  opinion  that  plaintiffs  could  not  maintain  the 
suit  for  the  use  and  benefit  of  those  wh9  had  furnished  labor  or  ma- 
terial for  the  erection  of  the  building  as  there  was  no  privity  of  con- 
tract between  such  persons  and  the  defendants,  and  by  section  85  of 
the  Act  of  1905  above  referred  to  such  persons  are  expressly  denied  a 
mechanic's  or  material-man's  lien  both  on  the  building  and  on  the  lot 
upon  which  it  is  erected.  (Jones  Lumber  Co.  v.  Villegas,  8  Texas 
Civ.  App.,  673 ;  Santleben  v.  Alamo  Cement  Co.,  25  S.  W.,  143.) 

The  judgment  of  the  trial  court  is  reversed  and  the  cause  remanded 
for  trial  in  accordance  with  the  views  above  noted. 

Reversed  and  remanded. 


Wabd  Roper,  Guardian,  v.  Texas  Central  Railroad  Company. 

Decided  May  8,  1909. 

Vegliffenoe — ^Railway— Injury  to  Penoa  on  Traok — Contribatory  VegUgenoe. 

Where  a  circus  train  was  standing  on  a  side  track  of  the  defendant  railway 
company,  and  an  employe  of  the  circus,  after  the  performance  at  night  and  after 
he  had  performed  some  duty  at  the  circus  train,  took  his  seat  on  a  cross- tie 
of  the  main  track  with  his  back  thereto  and  placed  his  hand  on  the  rail,  when 
an  engine  of  the  railway  company  ran  over  and  injured  it,  and  the  evidence 
showed  that  those  operating  the  engine  did  not  see  him,  the  doctrine  of  dis- 
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covered  peril  did  not  apply;  and  there  beins  nothing  in  the  evidence  to  relieve 
him  from  the  consequences  of  his  own  negligence  the  company  was  not  liable, 
though  its  servants  were  negligent  in  operating  the  engine  without  light  or 
signal. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  be- 
fore Hon.  W.  C.  Morrow,  Special  Judge. 

R.  S.  Phillips,  Oeo.  D.  Orees  and  Vaughan  &  Hart,  for  appellant. 
— ^At  the  time  Hanks  Wilson  was  injured  he  was  not  a  trespasser  on 
the  defendant's  right  of  way  but  was  there  by  the  license  and  knowl- 
edge of  the  defendant,  and  the  defendant  owed  him  the  duty  to  use 
reasonable  care  to  discover  his  presence  thereon  and  avoid  injuring 
him,  and,  having  failed  to  do  so,  was  guilty  of  negligence  which  would 
authorize  a  recovery  in  this  case. 

The  defendant  through  its  servants,  at  the  time  of  the  injury  to 
Hanks  Wilson  could,  by  the  use  of  ordinary  diligence,  have  discovered 
his  presence  and  averted  said  injury,  and,  having  failed  to  do  so,  was 
guilty  of  such  negligence  as  will  authorize  a  recovery  in  this  case. 

Hanks  Wilson  was  not  guilty  of  negligence  in  going  upon  the  de- 
fendant's track  and  remaining  there,  having  been  licensed  by  tlie  de- 
fendant to  go  upon  its  right  of  way  and  remain  there ;  it  was  the  duty 
of  defendant  to  keep  a  lookout  for  him.  Choate  v.  San  Antonio  &  A. 
P.  R.  B.  Co.,  90  Texas,  82;  Missouri,  K.  &  T.  Ry.  Co.  v.  Holman,  15 
Texas  Civ.  App.,  19;  Galveston  &  C.  Ry.  v.  Lester,  24  Texas  Civ. 
App.,  468;  Texas  &  P.  R.  Co.  v.  Watkins,  88  Texas,  20-25,  and  cases 
there  cited. 

J.  4.  Kibler  and  Collins  &  Cummings,  for  appellee. 

RATNEY,  Chief  eTasTiCB. — This  suit  was  brought  by  the  guardian 
to  recover  for  personal  injuries  to  his  ward,  John  H.  Wilson,  a  minor, 
inflicted  by  an  engine  running  over  his  hand,  said  engine  being  oper- 
ated by  appellee's  employes.  The  appellee  plead  the  general  issue  and 
contributory  negligence.  The  court  instructed  a  verdict  for  appellee, 
upon  the  return  of  which  judgment  was  rendered  accordingly,  and  the 
guardian  appeals. 

The  evidence  shows  that  Wilson,  aged  sixteen  years,  was  traveling 
with  a  circus  being  hauled  over  appellee's  road.  When  the  circus 
train  reached  the  town  of  Stamford,  where  it  was  to  give  a  perform- 
ance, it  was  placed  on  a  side  track  which  was  parallel  to  the  main 
track,  about  twelve  feet  distant.  The  circus  used  its  own  cars.  After 
the  night  performance  was  over — about  11  p.  m. — ^Wilson  went  to  the 
cars  to  take  some  ponies,  and  after  placing  them  on  the  cars  he  took 
a  seat  on  a  cross-tie  of  the  main  track  with  his  back  turned  thereto 
and  placed  his  hand  on  the  rail  of  said  main  track  and  was  talking  to 
other  parties.  While  in  that  position  a  switch  engine  on  the  main 
track  ran  over  his  hand  and  injured  it.  The  bell  of  the  engine  was 
not  ringing,  no  whistle  was  blown,  nor  was  the  headlight  lit.  It  was 
dark  and  Wilson's  position  was  not  seen  by  the  employes  on  the  en- 
gine. 

Complaint  is  made  of  the  action  of  the  court  in  charging  a  verdict 
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for  appellee.  We  think  this  was  not  error  in  the  court.  The  evidence 
showing  that  the  employes  operating  the  engine  did  not  discover  Wil- 
son on  the  track,  the  doctrine  of  discovered  peril  did  not  apply,  and 
though  they  were  guilty  of  negligence  in  the  operation  of  the  engine, 
the  plaintiff  can  not  recover  as  the  evidence  conclusively  shows  that 
Wilson  was  guilty  of  contributory  negligence.  There  is  nothing  in 
the  evidence  to  relieve  Wilson  from  the  consequences  of  his  own  neg- 
ligence. (Sabine  &  E.  T.  By.  v.  Dean,  76  Texas,  74;  Houston  &  T. 
C.  By.  V.  Eaufhnan,  46  Texas  Civ.  App.,  72;  Bennett  v.  St.  Louis 
S.  W.  By.,  36  Texas  Civ.  App.,  459;  Texas  &  Pac.  Bv.  v.  Breadow, 
90  Texas,  26;  San  Antonio  &  A.  P.  By.  v.  McMillan,  100  Texas,  562.) 
The  judgment  is  affirmed. 

Affirmed^ 
Writ  of  error  refused. 


St.  Louis  Southwestern  Bailwat  Company  of  Texas  v.  B.  A. 

Boss. 

Decided  May  8,  1009. 

L^Eailway— V6glig«io»— lire  Set  out  hj  Bngiae— <9iarffe. 

Proof  of  injury  to  plaintiff  by  fire  escaping  from  a  locomotiTe  engine  of  a 
railway  company  eatablishes  a  prima  facie  case  of  neglisence  on  the  part  of  the 
latter,  entitling  plaintiff  to  recover  unless  rebutted,  and  the  court  may  so  instruct 
the  jury. 

S. — Same. 

Evidence  held  sufficient  to  warrant  the  conclusion  that  the  property  of 
plaintiff  was  destroyed  by  fire  caused  from  sparks  emitted  through  the  negli- 
gence of  the  defendant's  servants  in  operating  a  train  alonff  its  railway  track, 
which  entitled  the  plaintiff  to  recover  for  the  loss  he  sustained. 

8. — Charge — Kepetltioiu 

A  special  char^  is  properly  refused  when  the  substance  thereof  is  contained 
and  fully  covered  m  the  charges  given. 

4. — ^Argument — Eeading  Authorities. 

Reading  authorities  to  the  court  in  the  hearing  of  the  jury,  is  a  matter  of 
practice  largely  confided  to  the  discretion  of  the  trial  court;  and  unless  an  abuse 
of  such  discretion  is  shown,  it  will  not  be  revised. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

E.  B.  Perkins,  D.  Upthegrove  and  Tetnpleion,  Crosby  &  Dinsmore, 
for  appellant. 

5.  Q.  Evans  and  Garden,  Starling  <t  Garden,  for  appellee. 

BAINEY,  Chief  Justice. — This  suit  was  instituted  by  the  appel- 
lee against  appellant  to  recover  damages  for  the  negligence  of  de- 
fendant in  permitting  sparks  of  fire  to  escape  from  one  of  its  locomo- 
tive engines,  which  sparks  set  fire  to  and  destroyed  appellee's  two- 
story  residence  and  contents,  also  his  fences,  garden,  shrubbery,  fruit 
treeS;  etc.    Plaintiff  alleged  in  effect  that  defendant's  engine  was  not 
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equipped  with  the  best  approved  spark  arrester,  and  that  by  reason 
thereof  fire  was  communicated  to  his  dwelling,  etc.,  and  caused  their 
destruction. 

The  Mercantile  Fire  &  Marine  Insurance  Company  intervened, 
claiming  it  had  insured  said  property  against  fire,  and  by  the  terms  of 
its  policy  it  was  subrogated  to  the  rights  of  plaintiff,  and  that  it  had 
paid  plaintiff  the  amount  of  said  policy,  to  wit,  $825.  This  plea  was 
subsequently  dismissed  by  said  insurance  company,  and  plaintiff  plead 
that  for  a  valuable  consideration  the  insurance  company  had  assigned 
its  rights  under  said  policy  to  him. 

The  defendant  plead  the  general  issue,  and  that  its  engine  was 
equipped  with  the  most  approved  spark  arrester,  which  was  in  good  re- 
pair, and  that  said  engine  was  operated  in  a  careful  and  prudent 
manner.  A  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $1,818.75,  from  which  this  appeal  is  prosecuted.  The 
effect  of  appellant's  first  assignment  of  error  is  that  the  judgment  is 
not  suppoiied  by  the  evidence.  The  testimony  of  Mrs.  Harper,  which 
is  corroborated,  gives  sufficiently  the  details  of  the  occurrence,  and  we 
adopt  the  substance  thereof  as  our  conclusions  of  fact,  to  wit:  That 
she  was  at  plaintiff's  house  the  day  it  burned,  sitting  in  a  south  door 
of  the  dining  room  next  to  the  railroad  at  the  time  it  caught  fire.  The 
house  sits  east  and  west,  fronting  east  on  Cottage  Street;  south  bound- 
ary line  of  lot  being  on  the  right  of  way  of  defendant,  and  defendant's 
road  nins  nearly  east  and  west.  The  house  was  located  about  100  feet 
north  from  the  railroad.  She  saw  an  engine  drawing  a  freight  train 
on  defendant's  railroad  pass  her  father's  premises  May  27,  1905,  and 
was  going  west  about  3 :30  or  4  o'clock  in  the  evening;  it  seemed  to  be 
loaded,  was  pulling  hard,  puffing  and  making  a  lot  of  noise.  She  was 
drawing  water  at  the  cistern  when  the  train  passed.  Wind  was  blow- 
ing a  brisk  breeze  at  the  time  from  southeast,  and  smoke,  cinders  and 
sparks  were  coming  from  the  engine,  escaping  from  the  engine,  at  the 
time  it  was  passing  plaintiff's  premises.  They  were  being  carried  by 
the  wind  in  a  northwesterly  direction  towards  plaintiff's  residence. 
She  noticed  cinders  and  sparks  at  the  time  this  engine  was  passing 
escaping  from  engine,  and  they  fell  on  the  cistern  and  the  fioor  about 
her  and  in  the  water  she  had  drawn  from  the  cistern  that  was  sitting 
in  a  bucket  on  the  cistern.  The  sparks  and  cinders  were  hot  and  some 
of  them  fell  in  the  water  and  made  the  usual  sizzling  noise.  The  fire 
occurred  about  five  minutes  after  the  engine  passed  the  residence. 
The  fire  alarm  was  given  in  about  five  minutes  afterwards.  She  heard 
persons  on  the  outside  of  the  house  halloaing  as  soon  as  she  heard  the 
alarm.  She  ran  out  on  the  porch  south  of  the  dining  room  and  into 
the  yard,  noticed  smoke  and  fire  in  the  roof  about  two  and  a  half  or 
three  feet  southeast  of  the  chimney;  fire  was  burning  in  the  roof. 
Was  acquainted  with  the  engine  that  pulled  that  train.  Had  seen  it 
passing  the  premises  often,  going  in  both  directions  both  day  and  night 
prior  to  May  27,  1905,  and  knew  it  by  its  number  and  the  peculiarity 
of  the  noise  of  its  whistle;  had  frequently  observed  sparks  and  cinders 
escaping  from  said  engine;  when  an  ordinary  wind  was  blowing  they 
would  go  from  100  to  150  feet  from  the  right  of  way,  and  would  be 
about  the  size  of  a  buckshot  or  pea,  some  larger  and  some  smaUeri 
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and  the  size  of  the  cinders  and  sparks  which  fell  into  the  water  on 
that  cistern  and  on  the  floor  about  her,  would  average  about  the  size 
of  an  ordinary  buckshot  or  pea.  The  only  reason  she  gave  for  saying 
that  the  fire  caught  where  it  did  is  that  the  upper  story  of  building 
was  ceiled  all  on  the  interior.  There  was  no  smoke  or  fire  coming 
out  of  the  dormer  window,  but  smoke  and  fire  was  coming  from  the 
top  of  the  roof.  She  heard  this  engine  whistle  on  this  day,  and  knew 
it  was  the  same  engine  she  had  frequently  heard  whistle  at  the  same 
time  and  place.  It  was  further  shown  that  no  fire  had  been  lighted 
in  that  part  of  the  house  that  day. 

The  evidence  was  su£Scient  to  warrant  the  conclusion  that  the 
dwelling,  etc.,  were  destroyed  by  a  fire  caused  from  sparks  negligently 
emitted  through  the  negligence  of  appellant^s  servants  in  operating  a 
train  along  appellant's  railway  track,  which  entitled  appellee  to  re- 
cover for  the  loss  he  sustained. 

The  second  error  presented  is  that  the  court  erred  in  its  second  para- 
graph of  the  charge,  which  reads  as  follows :  **  *If  you  find  and  believe 
from  the  preponderance  of  the  evidence  in  this  case  that  hot  cinders 
or  sparks  of  fire,  or  both,  escaped  from  the  defendant's  engine  and  set 
fire  to  plaintiffs  house  and  other  property,  as  alleged  by  him  in  his 
petition,  and  such  property  was  destroyed  or  consumed,  theji  such  facts 
constitute  a  prima  facie  case  of  negligence  on  the  part  of  the  defend- 
ant, and  in  the  absence  of  rebutting  evidence  such  prima  facie  case  of 
negligence  will  render  the  defendant  liable  for  the  injury,  if  any,  oc- 
casioned thereby.'  It  was  error  to  give  the  said  charge,  because  the 
same  is  not  a  correct  statement  of  the  law,  and  does  not  correctly  ap- 
ply the  law  to  the  facts  of  the  case  and  is  not  applicable  to  the  case 
made  by  the  pleadings  and  evidence,  and  is  on  the  weight  of  evidence, 
and  is  confusing  and  misleading,  and  authorizes  a  recovery  by  the 
plaintiff  upon  a  state  of  facts  which  does  not  entitle  him  to  such  re- 
covery. Eispecially  was  it  error  to  give  such  charge  after  the  defend- 
ant had  introduced  rebutting  evidence  on  all  the  points  and  issues  on 
which  it  was  required  by  law  to  introduce  such  rebutting  evidence. 
And  especially  was  it  error  to  give  such  charge  because  the  same  was 
misleading,  in  that  the  same  did  not  instruct  the  jury  as  to  what 
points  or  issues  the  defendant  was  required  to  introduce  rebutting  evi- 
dence." This  assignment  is  submitted  as  a  proposition  together  with 
the  following  additional  proposition:  "The  defendant  having  intro- 
duced rebutting  evidence  on  all  the  points  and  issues  on  which  it  was 
required  by  law  to  introduce  rebutting  evidence,  the  charge  complained 
of  was  on  the  weight  of  evidence,  and  was  confusing  and  misleading." 

The  charge  here  complained  of  is  almost  identical  with  one  certi- 
fied by  the  Court  of  Civil  Appeals  of  the  Fourth  District  to  the  Su- 
preme Court  in  the  case  of  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Johnson,  92 
Texas,  591,  wherein  Mr.  Justice  Brown,  speaking  for  the  court,  used 
this  language:  "It  is  well  settled  in  this  State  that  in  cases  of  this 
character  proof  by  the  plaintiff  that  the  injury  complained  of  was 
caused  from  fire  set  out  by  sparks  from  a  railroad  locomotive  while 
it  was  being  operated  upon  the  road,  constitutes  a  prima  facie  case 
and,  if  not  rebutted,  entitles  the  plaintiff  to  recover.  It  was  not  error 
for  the  court  to  state  to  the  jury  that  such  facts,  if  proved,  entitle  the 
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plaintiflf  to  recover  unless  rebutted  by  defendant.  The  charge  in  this 
case  did  not  shift  the  burden  of  proof  from  the  plaintiff  to  the  de- 
fendant, as  is  claimed,  but,  as  in  every  other  case  where  a  prima  facie 
right  is  established,  it  called  upon  the  defendant  to  meet  the  case 
made  in  order  to  defeat  Ahe  plaintiff's  right  of  recovery. 

"As  a  general  rule  of  practice  it  is  not  permissible  for  the  court  to 
instruct  the  jury  that  the  proof  of  certain  facts  will  establish  the  fact 
of  negligence  upon  which  the  action  may  be  maintained,  but  in  this 
class  of  actions  a  different  rule  has  been  established  by  the  decisions  of 
the  Supreme  Court  in  this  State,  and  the  charge  before  copied  is  not 
subject  to  the  objection  that  it  is  upon  the  weight  of  the  evidence. 
International  &  G.  N.  Ey.  v.  Timmermann,  61  Texas,  660;  Ryan  v. 
Missouri,  K.  &  T.  Ry.,  65  Texas,  13;  Missouri  Pac.  Ry.  v.  Bartlett, 
69  Texas,  79;  Gulf,  C.  &  S.  F.  Ry.  v.  Benson,  69  Texas,  407;  Gal- 
veston, H.  &  S.  A.  Ry.  V.  Home,  69  Texas,  643;  Campbell,  Receiver, 
V.  Goodwin,  87  Texas,  273 ;  Texas  &  Pac.  Ry.  Co.  v.  Levine,  87  Texas, 
437;  Houston  &.T.  C.  Ry.  v.  McDonough,  1  White  &  W.,  354." 

The  foregoing  quotation  from  the  opinion  in  Railway  v.  Johnson, 
supra,  is  a  complete  answer  to  the  contention  of  appellant,  and  also 
fully  applies  to  the  third  and  fourth  assignments  of  error  presented 
by  appellant.     We  therefore  hold  the  assignments  not  well  founded. 

The  fifth  assignment  complains  of  the  action  of  the  court  in  refus- 
ing a  special  charge  requested,  as  follows:  "^f  you  should  find  from 
the  evidence  that  the  plaintiff  has.  made  out  a  prima  facie  case  by 
showing  that  his  house  was  fired  by  sparks  th^t  escaped  from  defend- 
ant's engine,  as  explained  in  the  main  charge,  then  you  are  instructed 
that,  while  it  devolves  upon  the  defendant  to  rebut  such  prima  facie 
case  by  showing  that  the  engine  in  question  was  equipped  with  proper 
appliances  for  preventing  the  escape  of  fire,  and  that  the  same  were  in 
good  repair,  and  that  the  engine  was  properly  handled  with  respect  to 
the  escape  of  fire,  as  is  also  explained  in  the  main  charge,  the  defend- 
ant is  not  required  to  make  out  its  case  in  rebuttal  by  a  preponderance 
of  the  evidence.  The  burden  of  proof  is  on  the  plaintiff  on  these  is- 
sues, and  unless  the  evidence  preponderates  thereon  in  his  favor  then 
you  should  find  for  the  defendant,  even  though  you  should  find  that 
the  house  was  fired  by  sparks  from  the  engine.'  It  was  error  to  re- 
fuse said  charge  because  the  same  correctly  states  the  law  and  is  ap- 
plicable to  the  case  made  by  the  pleadings  and  evidence,  and  was  on 
issues  raised  by  the  pleadings  and  evidence,  and  was  not  embraced  in 
the  other  charges  given  by  the  court.''  This  assignment  is  submitted 
as  a  proposition,  together  with  tlie  following  additional  proposition: 
"In  cases  like  this,  when  the  plaintiff  makes  out  a  prima  facie  case 
by  showing  that  his  property  was  fired  by  sparks  from  defendant's 
engine,  it  devolves  upon  the  defendant  to  rebut  such  prima  facie  case 
by  introducing  proof  tending  to  show  no  negligence  with  respect  to 
the  equipment  and  handling  of  the  engine,  but  the  burden  of  proof 
does  not  shift  from  the  plaintiff  to  the  defendant  and  always  remains 
with  the  plaintiff,  and  the  evidence  on  these  issues  must  preponderate 
in  favor  of  the  plaintiff;  and  the  court  erred  in  refusing  to  so  instruct 
the  jury." 

Vol,  LV  Civil— 40. 
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Several  charges  embodying  tlie  substance  here  under  consideration 
were  requested  by  appellant  and  given  by  the  court,  and  if  it  could 
be  said  that  the  main  charge  was  not  sufficiently  full  on  this  point, 
when  taken  as  a  whole,  including  the  special  charges  given,  the  court's 
charge  fully  covered  the  matter  complained  of  and  appellant  has  no 
basis  for  just  complaint. 

The  sixth  and  seventh  assignments  of  error  complain  of  the  action 
of  the  court  in  allowing  counsel  for  plaintiff,  in  arguing  the  case  to 
the  court,  to  read  the  facts  from  reported  cases  similar  to  this  case, 
and  to  allow  said  attorneys  to  read  an  excerpt  therefrom  and  comment 
thereon.  The  bill  of  exception  shows,  in  addition  to  reading  said 
cases  to  the  court,  that  one  of  plaintiff's  counsel  read  from  tlie  said 
opinion  the  foUo^'ing  excerpt,  to  wit :  "  'The  evidence  was  sufficient 
to  establish  that  the  fire  was  set  out  by  sparks  emitted  from  the  en- 
gine of  appellant,  and  the  fact  that  it  started  about  68  feet  from  the 
track  warranted  the  jury  in  finding  that  either  the  appliance  used  for 
arresting  sparks  was  not  of  the  most  approved  kind,  or  that  the  same 
was  not  in  good  order  or  repair,  or  that  the  engine  was  not  carefully 
and  skilfully  handled  at  the  time.'  And  thereafter,  while  one  of  the 
plaintiff's  attorneys  was  making  the  closing  argument  for  plaintiff,  he, 
in  the  course  of  the  said  argument,  stated  and  said  to  the  jury:  'It  had 
been  held  in  this  State,  and  Mr.  Mitchell  read  it  to  you,  that  when 
sparks  had  gone  68  feet  from  the  track,  a  finding  that  something  was 
wrong  in  the  spark  arrester,  or  that  it  was  out  of  repair,  or  that  the 
engine  was  not  properly  handled,  was  justified.'  The  defendant,  at  the 
time  said  statement  was  made  to  the  jury,  objected  to  the  making  of 
the  same  on  the  ground  that  the  same  was  not  a  proper  argument,  and 
was  calculated  to  improperly  influence  the  jury  to  the  injury  of  de- 
fendant, and  to  impress  the  jury  with  the  idea  that  the  appellate 
courts  of  this  State  had  decided  and  held  that  where  it  was  shown  that 
sparks  had  set  fire  to  property  more  than  68  feet  from  the  track,  the 
jury  should  find  that  there  was  sometliing  wrong  with  the  spark  ar- 
rester, or  that  the  engine  was  not.  properly  handled,  and  that  the 
plaintiff  was  therefore  entitled  to  recover,  and  the  defendant  at  the 
time  of  the  making  of  the  said  statement  by  the  said  counsel  excepted 
thereto  on  the  said  grounds.  The  court  took  no  action  on  the  said 
objections  and  exceptions,  and  did  not  in  any  way  interfere  with  the 
said  counsel  in  the  making  of  the  said  statement  and  argument,* and 
did  not  give  any  instructions  whatever  to  the  jury  in  regard  thereto. 
The  defendant,  at  the  time  of  the  reading  of  the  said  excerpt  from  the 
said  opinion  and  the  overruling  of  its  objections  thereto  by  the  court, 
duly  excepted  to  the  said  ruling  of  the  court  and  to  the  action  of  the 
said  counsel  in  so  reading  the  said  opinion,  and  the  defendant  at  the 
time  of  the  making  of  the  said  statement  and  argument  by  plaintiff's 
attorney  to  the  jury  excepted  thereto  and  to  the  action  of  the  court 
in  permitting  the  said  argument  to  be  made,  and  in  not  instructing 
the  jury  to  disregard  the  same,  and  now  here  tenders  this,  its  hill  of 
exceptions,  and  asks  that  the  same  be  approved  and  filed  as  a  part  of 
the  record  herein/' 

To  the  bill  the  court  appended  the  following:  "This  bill  was  pre- 
sented to  me  on  June  22,  1908,  and  is  approved  with  this  explana- 
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tion:  Counsel  was  addressing  the  court  and  trying  to  enforce  the 
point  that  you  could  establish  a  defect  or  negligence  concerning  such 
appliances  by  circumstantial  evidence,  and  the  authorities  were  being 
read  to  the  court  in  support  of  this  proposition  and  no  motion  or  re- 
quest was  made  to  have  the  jury  sent  out  while  the  authorities  were 
being  read/^ 

Some  of  our  decisions  have  held  as  improper  the  indiscriminate 
reading  of  fact  cases  and  commenting  thereon  in  the  presence  of  the 
jury,  especially  in  personal  injury  cases  where  the  amount  of  the  ver- 
dict and  the  language  used  were  calculated  to  inflame  and  prejudice 
the  minds  "of  the  jurors.  In  other  cases,,  where  it  was  not  probable 
the  reading  of  cases  would  produce  such  an  effect,  it  has  been  held 
that  it  was  in  the  discretion  of  the  court  to  permit  such  practice,  and 
unless  there  was  an  abuse  of  such  discretion  it  would  not  be  grounds 
for  reversal.  In  Missouri,  K.  &  T.  By.  v.  Smith,  101  S.  W.,  453,  in 
passing  upon  this  question  the  court  held,  "that  it  is  somewhat  a  mat- 
ter of  discretion  with  the  trial  court  as  to  whether  it  will  permit  au- 
thorities to  be  read.  While  the  excerpt  from  the  authority  mentioned 
could  be  repeated  by  counsel  as  a  matter  of  argument,  still  we  doubt 
the  propriety  of  the  action  of  the  court  in  permitting  it  to  be  read 
from  a  book  as  a  part  of  the  argument.'^ 

In  Gulf,  C.  &  S.  P.  Ry.  v.  Bell,  24  Texas  Civ.  App.,  579,  the  court 
says:  **We  find  no  merit  in  the  assignment  of  error  objecting  to  the 
reading  to  the  court  in  the  presence  of  the  jury  of  the  reported  case 
of  Railway  v.  Bro\%Ti.^* 

In  Western  TJ.  Tel.  Co.  v.  Wingate,  6  Texas  Civ.  App.,  394,  the 
court  say:  **Eeading  authorities  to  the  court,  in  the  hearing  of  the 
jury,  is  a  matter  of  practice  largely  confided  to  the  discretion  of  the 
trial  court;  and  unless  an  abuse  of  such  discretion  is  shown  it  will  not 
be  revised.^^ 

While  we  are  not  prepared  to  approve  the  conduct  of  the  attorney 
complained  of,  yet  we  think,  considering  the  facts  of  the  case,  that 
the  jury  were  not  improperly  influenced  to  the  prejudice  of  appellant, 
or  that  the  trial  court  abused  its  discretion. 

There  is  no  error  in  the  charge  of  the  court  as  to  the  transfer  of 
the  insurance,  nor  as  to  the  measure  of  damages  as  complained  of. 
The  charge  was  a  fair  and  full  presentation  of  the  issues  involved  and 
the  judgment  is  supported  by  the  evidence.    The  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


W.  W.  Carpenter  v.  Trinity  &  Brazos  Valley  Railway  Company. 

Decided  May  8,  1909. 

1. — ^Damages — ^Xngnltlng  Language — Congtmctlon  of  language. 

In  an  action  against  a  railroad  company  for  damages  for  mental  anguish 
suffered  by  plaintiff's  wife  by  reason  of  alleged  insulting  language  used  by 
defendant's  conductor  to  the  wife,  held,  that  the  testimony  of  the  wife  that 
the  conductor  said  to  her  "If  I  was  in  your  place  and  conductors  smuggled  my 
children  over  the  road  and  not  have  me  pay  for  them,  I  would  not  give  them  away; 
I  would  not  tell  it  on  them,"  was  properly  excluded  because  said  language  was 
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not  fairly  susceptible  of  the  construction  that  the  conductor  intended  to  charge 
the  wife  with  undue  intimacy  with  the  conductors  referred  to. 


2. — Same — Offenilve  Languagre — ^Intent — Charge — ^Harmless  Error. 

To  warrant  a  recovery  against  a  railroad  company  for  harsh  or  insulting 
language  used  by  its  conductor  to  a  female  passenger,  it  is  not  essential  that 
the  conductor  used  the  language  with  evil  intent  or  bad  purpose;  it  is  sufficient 
if  the  language  was  in  fact  used.  Hence,  a  charge  in  such  case  which  required 
the  jury  to  believe  that  the  language  alleged  was  "wilfully"  used,  was  improper. 
But,  because  the  petition  alleged  that  the  language  complained  of  was  "wilfully 
and  maliciously"  used,  the  use  of  similar  language  in  the  charge  was  not  revers- 
ible error. 

3. — Carriers — ^Free  Transportation — ^Act  Construed — Charge. 

The  Act  of  the  Thirtieth  Legislature  (Gen.  Laws,  1907,  p.  95)  prohibiting 
common  carriers  in  this  State  from  carrying  passengers  free  of  charge,  provides 
that  a  passenger  who  accepts  free  transportation  at  the  hands  of  a  conductor 
shall  be  guilty  only  of  a  misdemeanor;  hence  a  charge  in  an  action  against  a 
railroad  company  for  damages  for  humiliating  language  used  by  its  conductor  to 
a  female  passenger,  which  instructs  the  jury  that  the  conductor  had  the  right 
to  explain  to  the  passenger  in  a  courteous  manner  that  she  would  be  guilty  of 
a  penitentiary  offense  in  attempting  to  have  her  child  carried  without  paying 
its  fare,  was  calculated  to  injuriously  affect  plaintiff's  rights  and  was,  therefore, 
reversible  error. 

4. — Charge— Omission  of  Xaterlal  Issue. 

When,  in  an  action  for  damages,  plaintiff's  cause  of  action  is  based  upon  two 
counts  both  of  which  are  supported  by  evidence,  it  is  reversible  error  for  the 
trial  court  to  instruct  a  verdict  for  the  defendant  in  the  event  the  jury  should 
find  against  the  plaintiff  on  one  count  and  thus  ignore  the  other  ground  of 
recovery. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

Poindexter  &  Paddle  ford  and  Collins  &  Cummings,  for  appellant. 

Morrow  <£  Smithdeal,  for  appellee. 

TATjBOT,  Associate  Justice. — ^This  suit  was  brought  by  the  ap- 
pellant against  the  appellee  on  the  25th  day  of  September,  1907,  for 
damages  alleged  to  have  been  sustained  by  his  wife  while  a  passenger 
on  one  of  appellee's  trains.  The  petition  averred  that  on  or  about  the 
20th  day  of  September,  1907,  his  wife,  Isie  Carpenter,  after  first  pro- 
curing a  ticket  for  herself  from  Hillsboro,  Texas,  to  Mexia,  Texas, 
boarded  appellee's  train  at  Hillsboro,  Texas,  to  go  to  the  latter  place, 
and  carried  with  her  her  little  child,  which  was  about  five  years  old, 
for  whom  she  had  no  ticket  for  the  reason  that  she  did  not  think  one 
was  required  on  account  of  the  age  of  said  child,  but  that  she  was 
ready  and  willing  to  pay  fare  for  said  child  if  the  same  was  required, 
and  that  she  in  fact  did  pay  fare  for  said  child  after  the  same  was  de- 
manded. That  shortly  after  the  train  left  Hillsboro  the  conductor  of 
the  appellee  approached  the  plaintiflF's  wife  and  in  a  harsh,  rough,  un- 
couth and  violent  tone  of  voice,  and  in  an  angry  and  threatening 
manner,  after  taking  up  plaintiff's  wife's  ticket,  demanded  a  ticket 
for  said  child,  and  that  she  thereupon  stated  to  the  conductor  that  she 
bad  no  ticket  for  the  child  because  she  did  not  think  it  would  be  re- 
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quired,  but  that  she  paid  the  fare  after  the  conductor  insisted  upon  it, 
and  the  said  conductor  thereupon  told  her  that  she  had  been  guilty 
of  a  penitentiary  offense  in  getting  upon  the  said  train  without  a 
ticket  for  said  child,  and  that  after  plaintiff's  wife  told  said  conduc- 
tor that  other  conductors  had  very  recently  carried  said  child  without 
requiring  the  payment  of  fare  for  it,  said  conductor  stated  to  her  that 
be  did  not  care  if  it  had  been  carried  a  thousand  times,  he  would  not 
do  it,  and  that  if  he  were  her  and  had  good  friends  he  would  not 
give  them  away  by  telling  it.  Plaintiff  alleged  that  all  of  the  lan- 
guage was  spoken  by  said  conductor  in  a  disrespectful,  harsh,  coarse, 
insulting  and  humiliating  maimer;  that  his  said  wife  at  said  time  was 
seven  months  advanced  in  pregnancy  and  was  very  nervous  and  deli- 
cate, and  was  a  woman  of  refinement;  that  the  acts,  language  and 
conduct  of  the  conductor  caused  her  to  suffer  great  humiliation, 
shame  and  disgrace  and  mental  and  physical  pain,  and  that  as  a 
further  result  thereof  she  gave  premature  birth  to  a  child  and  suffered 
increased  pain  in  confinement.  The  appellee  answered  by  a  general 
denial,  and  the  trial  resulted  in  a  verdict  and  judgment  for  the  ap- 
pellee, from  which  this  appeal  is  prosecuted. 

It  is  assigned  that  the  trial  court  erred  in  excluding  from  the  con- 
sideration of  the  jury,  upon  objection  made  by  appellee,  the  following 
testimony  of  plaintiff's  wife,  Mrs.  Carpenter,  namely:  "The  conductor 
stated  to  me,  if  I  was  in  your  place  and  conductors  would  smuggle 
my  children  over  the  road  and  not  have  me  pay  for  them,  I  would 
not  give  them  away;  I  would  not  tell  it  on  them.  Of  course  that  was 
very  embarrassing  and,  the  other  passengers  hearing  it,  made  me  feel 
like  he  thought  I  was  very  intimate  with  other  conductors."  The  as- 
signment complaining  of  the  court's  action  and  the  treatment  of  this 
question  by  counsel  tends  to  create  the  impression  that  the  entire  tes- 
timony quoted  was  excluded,  but  upon  an  inspection  of  the  bill  of  ex- 
ceptions we  find  that  counsel  for  the  defendant  objected  to  only  that 
portion  of  said  testimony  to  the  effect  that  the  remarks  of  the  con- 
ductor made  Mrs.  Carpenter*  feel  like  the  conductor  thought  she  was 
very  intimate  with  other  conductors,  and  that  the  exclusion  of  such 
portion  of  the  testimony  offered  was  the  extent  of  the  (jourt's  ruling. 
The  balance  of  it  was  permitted  to  go  to  the  jury.  There  was  no  er- 
ror in  the  court's  action.  If  it  should  be  conceded  that  the  allegations 
of  the  petition,  as  contended  by  appellant,  were  sufficient  to  authorize 
the  admission  of  testimony  that  appellee's  conductor  had  charged  plain- 
tiff's wife  with  undue  intimacy  with  other  conductors  in  the  sense 
evidently  sought  to  be  conveyed  by  the  testimony  of  plaintiff's  wife, 
and  to  be  implied  therefrom,  yet  we  are  of  the  opinion  that  the  lan- 
guage claimed  to  have  been  addressed  to  her  was  not  fairly  susceptible 
of  that  construction  and  properly  excluded. 

In  the  second  paragraph  of  his  charge  the  court  grouped  the  facts 
upon  the  existence  of  which  a  verdict  in  favor  of  the  plaintirf  was 
authorized,  and  told  the  jury  that  if  Mrs.  Carpenter  was  a  passenger 
on  defendant's  train,  and  the  conductor  in  charge  thereof  approached 
her  and  wilfully  addressed  her  in  a  harsh,  rough,  uncouth  and  violent 
tone  of  voice,  etc.,  to  find  for  plaintiff.  Appellant  objects  to  having 
his  right  to  recover  on  account  of  the  conduct  of  the  conductor  in 
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this  respect  made  to  depend  upon  the  wilful  use  of  such  language. 
Ordinarily,  this  objection  should  be  sustained,  we  think,  in  a  case  like 
this.  The  word  "wilfull/'  is  variously  construed.  It  is  defined  by 
Mr.  Webster  to  mean,  "in  a  wilful  manner;  obstinately,  by  design; 
with  set  purpose.**  In  many  of  the  adjudicated  cases  it  is  said  that 
it  means  not  merely  voluntarily,  but  with  bad  purpose ;  that  it  includes 
the  idea  of  an  act  intentionally  done,  with  a  design  to  injure  another. 
(Bichardson  v.  State,  6  Texas  App.,  470-472;  Hewitt  v.  Newburger, 
36  N.  E.,  593;  Parker  v.  Parker,  71  N.  W.,  421;  Birmingham  By. 
&  Elec.  Co.  V.  Bowers,  110  Ala.,  328;  Hufif  v.  Chicago,  I.  &  L.  By. 
Co.,  56  N.  E.,  282 ;  MiUer  v.  MUler,  47  N.  E.,  338 ;  Wales  v.  Mum, 
89  Ind.,  118-127.)  It  was  not  essential  to  plaintiff's  recovery  that  the 
evidence  show  that  appellee's  conductor  used  towards  plaintiffs  wife 
the  language  charged  with  evil  intent  or  bad  purpose.  If  done  volun- 
tarily, that  was  suflScient.  But  we  find  that  plaintiflf's  petition 
charged  the  acts  complained  of  to  have  been  done  wilfully  and  mali- 
ciously, and  in  view  of  these  allegations  we  do  not  think  we  would  be 
warranted  in  reversing  the  case  on  account  of  this  charge. 

Complaint  is  made  of  the  following  paragraph  of  the  court's  charge : 
"In  this  connection  you  are  instructed  that  the  said  conductor  had  a 
right  in  law  to  demand  of  the  said  Mrs.  Carpenter  the  production  of  a 
ticket  or,  in  the  absence  thereof,  the  payment  of  fare,  and  to  explain 
to  her  that  under  the  law  he  and  she  would  botli  be  guilty  of  a  peni- 
tentiary offense  if  said  child  should  be  permitted  to  ride  without  the 
payment  of  the  fare  provided  by  law,  and  if  he  did  so  in  a  reasonably 
courteous  and  respectful  way  the  defendant  would  not  be  liable,  even 
though  the  said  Mrs.  Carpenter  may  have  become  excited  and  nervous, 
as  alleged  in  plaintiff's  petition."  This  charge  assumes  that  if  the 
child  accompanying  plaintiff's  wife  had  been  carried  on  appellee's 
train  by  its  conductor  on  the  occasion  in  question  without  the  pay- 
ment of  the  fare  prescribed  by  law,  both  he  and  plaintiff's  wife  Vould 
have  been  guilty  of  a  penitentiary  offense  under  the  law  of  this  State. 
We  think  this  an  erroneous  view  of  the  law,  and  that  the  charge  was 
calculated  to  injuriously  affect  appellant's  rights. 

The  charge  .was  of  course  based  upon  the  Act  of  the  Thirtieth  Leg- 
islature, approved  March  26th,  1907,  prohibiting  railway  companies 
or  other  chartered  common  carriers,  etc.,  or  their  officers,  agent  or  serv- 
ants in  this  State  from  carrying  persons  free  of  charge  or  giving  to 
or  for  any  person  or  passenger  a  free  pass  or  authority  to  travel  or 
pass  free  over  roads  owned  or  operated  by  any  such  company  in  this 
State,  except  such  persons  as  are  therein  exempted;  and  prohibiting 
any  such  company,  its  officer,  agent  or  employe  from  discriminating 
among  persons  in  rates  and  service,  and  prohibiting  any  person,  not 
excepted,  from  using  or  enjoying  a  free  pass  or  free  transportation, 
etc.  We  have  carefully  examined  the  several  provisions  of  this  Act 
and  find  none  which  provides  that  a  person  or  passenger  who  boards 
a  railway  train  with  the  intention  of  accepting  or  does  accept  trans- 
portation at  the  hands  of  the  conductor  without  paying  therefor  the 
fare  prescribed  by  law,  shall  be  guilty  of  a  felony.  Section  3  of  the 
Act  does  provide  that  if  any  person  shall  present  or  offer  to  use  in 
his  own  behalf  any  permit  or  frank  whatsoever,  to  travel,  pass  or  con- 
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vey  any  person,  which  has  been  issued  to  any  other  person,  or  shall, 
knowing  that  he  is  not  entitled  under  the  provisions  of  the  Act,  apply 
for  any  free  pass,  frank  or  privilege  or  a  substitute  for  pay  given,  or 
to  be  used  instead  of  the  regular  fare  or  rate  for  transportation  or  for 
any  other  consideration  except  money,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by  confinement 
in  the  counfy  jail  for  not  less  than  thirty  days  and  not  more  than 
twelve  months,  and  by  a  fine  of  not  less  than  one  hundred  dollars  and 
not  more  than  one  thousand  dollars.  This  seems  to  be  the  only  pro- 
vision of  the  Act  applicable  to  a  passenger  or  person  seeking  free 
transportation  upon  a  train.  What  offense  the  conductor  of  a  train 
would  be  guilty  of  for  carrying  a  person  free  of  charge  it  does  not 
become  necessary  in  disposing  of  this  assignment  for  us  to  determine, 
and  a  decision  of  that  question  will  be  postponed  until  a  necessity 
arises  therefor. 

Appellant's  fourth  assignment  of  error  complains  of  the  court's  ac- 
tion in  giving  to  the  jury  at  appellee's  request  the  following  instruc-    ^ 
tion:    "If  you  believe  from  the  evidence  that  Mrs.  Carpenter  suffered 
labor  pains  and  had  nervous  spells  after  her  trip  from  Hillsboro  to 
Mexia  on  defendant's  train,  but  further  believe  from  the  evidence  that  i 

she  had  traveled  within  a  short  time  before  such  trip  from  Hillsboro 
to  Mexia,  from  Barstow  in  Ward  County  to  Port  Worth,  and  from  Port 
Worth  to  Bio  Vista,  and  from  Bio  Vista  to  Hillsboro,  and  had  made 
several  journeys  in  the  country,  and  that  she  suffered  from  cold  and 
fever,  and  you  are  unable  to  tell  whether  said  labor  pains  and  nervous- 
ness suffered  by  her,  if  any,  were  caused  by  her  travels,  or  her  cold 
and  fever,  or  were  caused  by  any  conduct  on  the  part  of  defendant's 
conductor,  then  you  can  not  find  for  the  plaintiff,  but  must  return  a 
verdict  for  the  defendant."  The  giving  of  this  charge  was  error, 
which  alone  would  require  a  reversal  of  the  case.  The  grounds  upon 
which  plaintiff  sought  to  recover  were  twofold.  He  alleged  in  sub- 
stance (1)  that  at  the  time  his  wife  was  addressed  and  treated  in  the 
manner  stated  in  the  petition  she  was  pregnant  with  child,  and  that 
by  reason  thereof  the  acts,  words  and  conduct  of  appellee's  conductor 
so  excited  and  agitated  her  as  to  cause  her  to  have  nervous  prostration 
and  to  be  threatened  with  a  miscarriage  from  the  effect  of  which  she 
suffered  great  mental  anguish  and  physical  pain;  (2)  that  plaintiff's 
'wife  was  a  woman  of  culture,  delicacy  and  refinement,  and  that  by 
reason  thereof,  and  of  the  presence  of  other  passengers,  the  harsh,  in- 
sulting, rough,  violent,  angry  and  threatening  language  and  conduct 
of  defendant's  conductor,  she  was  greatly  humiliated  and  caused  to 
experience  a  feeling  of  shame,  humiliation  and  disgrace.  The  chauge 
in  question  wholly  ignored  the  latter  phase  of  the  case,  in  support  of 
which  testimony  was  introduced,  and  unqualifiedly  instructed  them 
that  if  plaintiff's  wife  suffered  labor  pains  and  had  nervous  spells  after 
her  trip  from  Hillsboro  to  Mexia,  and  that  she  took  the  trips 
enumerated  in  the  special  charge,  and  suffered  cold  and  fever,  and 
they  were  unable  to  tell  whether  said  labor  pains  and  nervousness 
were  caused  by  her  travels  or  her  cold  and  fever  or  were  caused  by  any 
conduct  on  the  part  of  defendant's  conductor,  to  return  a  verdict  for 
the  defendant.    In  other  words,  the  charge  in  effect  tells  the  juiy  that, 
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unless  they  should  believe  that  Mrs.  Carpenter  suffered  labor  pains  and 
nervousness  as  a  result  of  the  alleged  conduct  of  appellant's  conductor, 
then,  without  regard  to  the  other  issue  in  the  case,  to  find  for  defend- 
ant. Had  the  special  charge  directed  the  jury  that  in  the  event  they 
were  unable  to  tell  to  which  of  the  causes  therein  mentioned  the  said 
labor  pains  and  nervousness  were  attributable,  to  find  for  defendant  on 
that  issue,  leaving  them  free  under  the  other  instructions  to  determine 
the  other  issue  mentioned  as  in  their  judgment  the  evidence  warranted, 
it  probably  would  have  been  unobjectionable. 

The  failure  of  the  court  to  give  the  following  special  charge  re- 
quested by  the  plaintiflf  is  assigned  as  error,  viz. ;  'TTou  are  instructed 
that  an  individual  person  is  only  guilty  of  an  offense  when  such  per- 
son presents  or  offers  to  use  in  his  own  behalf  any  permit  or  frank 
whatsoever  to  travel  which  has  been  issued  to  another  person,  and  you 
are  iijstructed  that  the  plaintiff's  wife  was  not  guilty  of  a  penitentiary 
or  any  other  offense,  and  you  are  instructed  that  the  conductor  of  de- 
fendant had  no  right  to  charge  plaintiff's  wife  with  having  been  guilty 
of  a  penitentiary  offense."  In  view  of  the  court's  charge  to  the  effect 
that  defendant's  conductor  had  the  right  to  explain  to  plaintiff's  wife 
that  under  the  law  he  and  she  would  both  be  guilty  of  a  penitentiary 
offense  if  the  child  should  be  permitted  to  ride  without  the  payment 
of  fare,  the  giving  of  which  we  have  held  was  error,  this  special  charge, 
perhaps,  should  have  been  given.  Had  not  said  charge  of  the  court 
upon  this  subject  been  given,  the  special  charge,  perhaps,  would  not 
have  been  called  for. 

Upon  all  questions  presented  by  the  brief  and  not  discussed  we  rule 
against  the  appellant. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Louis  Werner  Stave  Company  v.  W.  A.  Pickering  et  al. 

Decided  May  10,  1909.  ^ 

1. — Conyersion— Keasnre  of  Bamage. 

When  one  person  appropriates  the  property  of  another  in  good  faith  under 
a  mistake  of  fact,  and  by  his  labor  converts  it  into  a  thing  entirely  differently 
from  the  original  and  of  greatly  increased  '^lue,  the  title  to  the  property  will  I  ^ 
pass  to  the  person  by  whose  labor  the  change  has  been  wrought,  and  the  owner  can  I      m 
only  recover  the  value  of  the  property  at  the  time  it  was  taken.     This  rule         ^ 
applied  in  a  case  of  the  manufacture  of  staves  by  one  person  out  of  timber 
belonging  to  another. 

2. — Same— Bad  Faith. 

A  wilful  trespasser,  or  one  who  appropriates  the  property  of  another  in 
bad  faith,  can  acquire  no  right  in  the  property  however  much  he  might  increase 
its  value  by  his  labor. 

8. — Sequestration — ^Wrongrful  Seizure— Measure  of  Bamage. 

When  property  is  wrongfully  seized  and  sold  by  an  officer  under  and  by 
virtue  of  writ  of  sequestration,  the  owner  is  not  bouna  to  accept  as  compensation^ 
the  price  at  which  the  property  was  sold  by  the  sheriff,  but  is  entitled  to  the( 
fair  value  of  the  same  at  the  time  of  seizure,  with  legal  interest  thereon. 
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Appeal  from  the  District  Court  of  Shelby  County.  Tried  below  be- 
fore Hon.  J  as.  I.  Perkins. 

Davis  £  Davis  and  Stephenson  &  Stephenson,  for  appellant. 

J.  M,  Sanders  and  John  C,  Walker,  for  appellees. — The  staves  in 
their  manufactured  condition  belonged  to  the  appellee,  the  plaintiff 
below;  the  fact  of  the  timber  being  made  into  staves  in  nowise  changed 
its  ownership,  therefore  the  appellant  never  had  any  interest  upon 
which  to  base  any  recovery  whatever.  Under  all  circumstances  appel- 
lee was  entitled  to  the  whole  value  of  the  property  sequestered  at  all 
times.  Brown  v.  Pope,  65  S.  W.,  42;  Missouri,  K.  &  T.  By.  Co.  v. 
Starr,  55  S.  W.,  393-395,  and  aiuthorities  there  cited. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee, 
W.  A.  Pickering,  against  John  Sincoe,  to  recover  the  title  and  posses- 
sion of  a  tract  of  779  acres  of  land  on  the  Eli  Deemer  survey  in 
Shelley  County,  and  also  to  recover  75,000  oak  staves  alleged  to  be  in 
the  possession  of  the  defendant  on  said  land  and  to  have  been  made 
from  timber  grown  on  said  land,  and  therefore  the  property  of  plain- 
tiff. 

On  the  day  the  suit  was  filed,  July  5,  1907,  plaintiff  procured  the 
issuance  of  a  writ  of  sequestration  under  which  24,000  staves  which 
had  been  made  by  the  defefiflant  from  timber  grown  on  said  land  were 
seized  by  the  sheriff  of  Shelby  County.  On  August  30,  1907,  plaintiff 
filed  an  amended  petition  bv  which  appellant  was  made  a  party>de- 
fendant.  This  petition  sought  recovery  of  the  land  and  stavyg  ij^inst 
appellant  and  the  said  John  Sincoe,  the  number  of  staveif' claimed 
being  60,000,  of  the  alleged  value  of  $3,375.  It  is  further  alleged 
that  these  staves  were  cut  from  '339  trees  grown  <^fehe  land  in  con-, 
troversy,  and  that  said  trees  contained  111,301  tmo  ot  merchantable 
timber  worth  $8.00  per  thousand  feet.  The  pray^  of  tl^^pfetition  is 
for  recovery  of  "the  land"  and  staves  or  the  value  of  saic^^JRves,  hvliich 
is  alleged  to  be  $60  per  thousand.  There  is  an  alternative^rayer- iliat, 
in  event  plaintiff  should  not  be  entitled  to  raiover  the  Jf.alue  of  the 
staves,  that  he  have  judgment  for  the  value  #f  timber  cojjiained  in 
said  339  trees,  and  if  he  should  be  held  not  entitled  to  recover  the 
value  of  said  timber,  that  he  have  judgment  for  the  value  of  said 
trees  as  standing  timber,  which  he  alleged  to  be  the  sum  of  $5.  per- tree. 

The  defendant, 'Jolm  Sincoe,  in  his  answer  filed  January  77^^08, 
disclaimed  any  title  in  himself  to  the  land  or  to  the  staves,  and  says 
that  he  was  the  aojent  of  the  Louis  Werner  Stave  Company  in  the  pur- 
chase of  the  timber  and  having  it  vorked  into  staves,  and  that  he, 
acting  for  them  as  their  agent,  acted -in  good  faith,  believing  that  he 
had  the  right  to  enter  upon  the  land  and  cut  the  timber. 

The  defendant,  Louis  Werner  Stave  Company,  by  its  first  amended 
answer  filed  February  3,  1908,  claimed  the  staves  sued  for  as  its  prop- 
erty. In  support  of  its  claim  of  title  to  said  staves  defendant  pleaded 
in  substance  the  following  facts:  That  it  was  extensively  engaged  in 
the  manufacture  of  staves  from  oak  trees,  and  that  in  pursuance  of 
its  said  business  it  purchased  from  Josh  Trv.itt  all  of  the  oak  treea 
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suitable  for  the  manufacture  of  staves  growing  upon  the  Stephen 
English  survey  in  Shelby  County;  that  said  English  survey  adjoins  the 
Deemer  survey  claimed  by  plaintiff,  the  eastern  boimdary  line  of  the 
English  being  the  western  line  of  the  Deemer;  that  if  any  of  the 
staves  were  manufactured  from  trees  cut  from  the  Deemer  survey, 
which  is  expressly  denied,  said  trees  were  so  cut  by  mistake;  that  de- 
fendant used  proper  and  reasonable  care  to  discover  the  true  location 
-4**  of  the  line  between  said  surveys,  and  had  the  location  of  said  line 
^  pointed  out  to  it  by  a  citizen  of  said  county  who  lived  near  said  line, 
^  and  that  if  any  trees  were  cut  on  the  Deemer  survey  defendant  was 
ignorant  of  such  fact  and  believed  in  good  faith  that  all  of  the  trees 
so  cut  by  it  were  on  the  English  survey.  It  further  alleged  that  by 
the  expenditure  of  its  labor  and  money  in  the  manufacture  of  said 
staves,  the  value  of  the  timber  in  said  trees  was  increased  more  than 
five  hundred  percent  over  the  value  of  the  standing  trees.  It  is  also 
alleged  that  plaintiff  knew  that  tire  staves  were  the  property  of  said  i 

defendant  at  the  time  it  procur^  the  issuance  of  said  writ  of  seques-  ^ 

tration,  and  had  said  staves  s^ed  by  the  sheriff,  and  that  said  writ 
was  illegally  and  wrongfully  sued  out  and  levied  upon  defendant's  \i\ 

said  property.  The  prayer  of  the  answer  is,  that  in  event  it  be  found  *  * 
that  any  of  said' trees'  ifn^TTit  frrrTn  jrln!rtiff'n  ^[iinTT thnt  plaint'^^^ 
cover  only  the  value  of  thiS" standing  trees,  and  that^  defendant  recover 
of  plaintiff  and 4be-Bme ties  upon  his  sequeslftttion  bond  tiie  difference 
KetweeiTsuclrvaltirTrnd  llie  value  of  the  Htilives jwliIcL-lGaS-becir lefted 
on  under  the  writ"of  se^iuesliaLiunsued  out  by  plaintiff  and  thereto- 
fore sold  under  order  of  the  court  and  purchased  at  said  sale  by  plain- 
tiff. There  is  a  further  prayer  for  $2,000  damages  for  the  wrongful 
suing  out  and  levy  of  said  writ.  .    \ 

The  cause  was  submitted  to  a  jury  in  the  court  below  upon  special       ^     ,i 
issues,  and  the  juiy  found :  ,*«       v 

First.    That  the  number  of  staves  manufactured  by  the  defendant 
from  trees  cut  from  plaintiff's  land  was  24,000,  and  that  these  staves 
when  seized  by  the  sheriff  imder  the  writ  of  sequestration  were  woi-th 
at  the  time  and  place  of  such  seizure  the  sum  of  $45  per^  thousand.  \^ 
/  Second.    That  the  number  of  trees  cut  by  defendant  from  plaintiff's 
V  land  was  3iij,  and  that  said  trees  were  worth  $1  per  tree. 
i/   Third.     That  the  timber  in  said  trees  had  no  cash  market  value  for 
any  purpose  except  for  the  manufacture  of  staves.     ^ 

I'ourth.    That  the  defendant  did  not  intentionally  cut  and  appro-  j 

priate  the  trees  of  plaintiff.  ' 

Fifth.  That  the  defendant  cut  said  trees  by  mistake,  believing  in 
good  faith  that  it  was  the  o^^iier  thereof,  and  that  before  cutting  and 
appropriating  said  trees  defendant  exercised  the  djligoace  and-^^re 
\yliich  a  pru4§^t  pewon  would  have  exercised  underline  same  circum- 
stances to  ascertain  the  true  owS^rsTiip"^T;lie  timber  and  the  land  upon 
which  it  stood. 

The  staves,  as  alleged  in  the  pleading,  were  sold  by  the  sheriff  under 
an  interlocutory  order  of  the  court  directing  their  sale  as  perishable 
property,  and  were  bid  in  by  the  plaintiff  for  the  sum  of  $o'i'0. 

Upon  return  of  the  verdict  defendant  moved  the  court  to  enter 
judgment  in  its  favor  against  plaintiff  and  the  sureties  upon  his  se- 
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questration  bond  for  the  sum  of  $1,080,  the  value  of  the  staves  at  the 
time  they  were  seized  bv  the  sheriff,  legsihe  sum  of  $339,  the  value 
of  the  trees  cut  by  defenaant  from  plamliff^s  land.  This  motion  was 
overruled,  and  judgment  was  rendered  for  plaintiff  for  the  land  in. 
controversy,  and  for  the  defendant  stave  company  for  the  sum  of  $570,| 
the  amount  for  which  the  staves  were  sold  by  the  sheriff,  less  the  $339, 
the  value  of  the  trees  cut  as  before  stated,  the  sheriff  being  directed 
to  pay  to  said  defendant  said  amount  out  of  the  $570  in  his  hands  as 
proceeds  of  said  sale,  after  deducting  therefrom  the  cost  adjudged 
against  said  defendant. 

Under  appropriate  assignments  of  error  the  appellant  assails  the 
judgment  upon  the  ground  that  upon  the  facts  found  by  the  jury  the 
staves  were  the  property  of  appellant  at  the  time  they  were  seized 
under  the  writ  of  sequestration,  and  therefore  said  seizure  was  wrong- 
ful, and  appellant  is  entitled  to  recover  of  plaintiff  and  the  sureties 
on  said  sequestration  bond  the  value  of  said  staves  ai  the  time  and 
place  of  the  seizure  with  six  percent  interest  thereon  from  the  date  of 
the  ^Tongful  taking,  less  the  value  of  the  trees  from  which  said  staves 
were  manufactured. 

We  think  these  assimments  should  be  sustained.  It  is  a  well- 
settled  rule  of  decision  in  other  jurisdictions  that  when  the  appropria- 
tion of  property  is  made  in  good  faith  under  a  mistake  of  facts,  and 
the  taker  has  by  labor  expended  upon  said  property  converted  it  into 
a  thing  entirely  different  from  the  original  and  of  greatly  increased 
value,  the  title  to  the  property  will  pass  to  the  person  by  whose  labor 
the  change  has  been  wrought,  and  the  original  owner  can  only  recover 
the  value  of  the  article  at  the  time  it  was  taken.  (Wetherbee  v.  Green, 
22  Mich.,  311;  Baker  v.  Meisch,  29  Neb.,  227;  Carpenter  v.  Lingen- 
felter,  42  Neb,,  128.)  This  doctrine  has  been  recognized  and  applied 
by  the  courts  of  this  State  in  several  cases  in  which  the  owner  of  tim- 
ber taken  by  mistake  was  denied  the  right  to  recover  the  value  of  the 
timber  in  its  manufactured  state.  (Texas  &  N.  0.  By.  Co.  v.  Jones, 
34  Texas  Civ.  App.,  94;  Young  v.  Pine  Ridge  Lumber  Company,  100 
S.  «f.,  784.) 

^  The  general  rule  is  that  the  owner  of  property  has  the  Tight  to  all 
that  becomes  united  or  attached  to  it  by  accession.  But  wHra  such  ac- 
cession is  produced  by  the  labor  of  another  and  the  identity  of  the 
property  is  thereby  changed  and  its  value  greatly  increased,  the  right 
to  the  property  in  its  changed  condition  depends  upon  whether  the 
person  converting  it  acts  in  good  faith,  believing  that  the  property  was 
his  at  the  time  of  the  conversion.  If  taken  under  these  circumstances 
^  the  title  to  the  property  in  its  changed  condition  passes  by  accession  v/ 
to  the  person  by  whose  labor  its  value  has  been  so  increased,  and  the 
original  oAMier  can  only  recover  the  value  of  the  property  in  its  con- 
dition at  the  time  of  the  taking.  On  the  other  hand,  a  willful  tres- 
passer can  acquire  no  right  in  property,  it  matters  not  how  much  he 
may  increase  its  value,  for  the  law  will  not  permit  one  to  take  advan- 
tage of  his  own  wrong. 

The  learned  trial  judge  recognized  the  rule  above  announced  and 
refused  to  allow  plaintiff  to  recover,  upon  the  findings  of  the  jury, 
more  than  the  value  of  the  standing  timber,  but  evidently  held  that 
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the  sequestration  was  not  wrongfully  sued  out,  and  that  therefore  de- 
fendant was  only  entitled  to  recover  the  amount  for  which  the  staves 
were  sold  by  the  sheriff.    We  can  not  concur  in  this  holding. 

The  staves  being  the  property  of  the  defendant  at  the  time  of  their 
seizure  under  the  writ  of  sequestration,  such  seizure  was  wrongful, 
and  defendant  was  entitled  to  recover  their  value  at  the  time  of  the 
unlawful  seizure,  with  legal  interest  thereon.  (Weaver  v.  Ashcroft, 
50  Texas,  427;  Blum  v.  Thomas,  60  Texas,  158;  Willis  v.  Lowry,  66 
Texas,  540.) 

The  seizure  being  wrongful,  the  sale  by  the  sheriff  was  illegal  and 
wrongful  in  its  relation  to  appellant's  rights,  and  therefore  appellant 
is  not  bound  to  accept  the  price  at  which  said  staves  were  sold  as  com- 
pensation for  their  wrongful  seizure,  it  matters  not  how  fair  and 
regular  the  manner  of  conducting  the  sale  may  have  been. 

We  think  the  judgment  of  the  court  below  should  be  reversed  and 
judgment  here  rendered  in  favor  of  appellant  for  the  value  of  the 
staves  as  found  by  the  jury,  with  six  percent  interest--thereon  from 
date  of  the  seizure,  less  the  value  of  the  standing  trees,  and  it  has 
been  so  ordered. 

Reversed  and  rendered. 


Missouri,  Kansas  &  Texas  Railway  Company  v.  J.  C.  Hood  et  al. 

Decided  May  10,  1909.   ' 

1. — Contract  of  Carriage — ^Bamacres — ^Injury  to  liyestock — ^Notice  to  Carrier — 

Waiver — ^Agent. 

Where  the  contract  for  the  carria^  of  livestock  stipulated  that  the  shipper 
should  ^ive  the  carrier  notice  in  writing  of  any  loss  or  injury  before  the  stock 
were  mingled  with  other  stock  or  removed  from  pens  at  destination,  and  the 
carrier,  knowing  that  the  shipper  was  claiming  the  animals  were  damaged  in 
transportation,  caused  irs  agent  to  inspect  them  and  learn  their  condition  and 
take  a  memorandum  of  the  claim  and  loss  before  the  animals  were -removed 
from  the  pens  at  destination,  and  thereafter  agreed  that  the  shipper  could 
remove  them,  this  constituted  a  waiver  of  the  written  notice;  and  the  agent' 
of  the  carrier  at  the  office  at  such  point,  entrusted  by  the  carrier  with  its 
business  there,  was  as  a  matter  of  law  authorized  to  represent  the  carrier^  in  this 
respect. 

2. — Negligence — Carriers — ^Failnre  to  Feed  and  Water — ^Injuries  to  livestock. 

Evidence  held  sufficient  to  authorize  the  submission  of  the  issue  of  n^ligence 
on  the  part  of  the  carrier  in  failing  to  water  livestock  while  in  transit. 

8. — Same— Loss  of  Market — ^Damages.  • 

Where  the  uncontroverted  evidence  showed  that  the  mules  were  in  no  condi- 
tion to  be  sold  when  they  reached  destination,  that  before  they  had  recovered  the 
market  there  had  greatly  declined,  and  that  the  shipper  after  disposing  of  some 
of  them  was  compelled  to  take  the  remainder  to  other  points  to  dispose  of  them, 
the  court  was  authorized  to  submit  the  issue  of  loss  of  market. 

4. — Charge — Measure  of  Damages — ^Weight  of  Evidence. 

Charge  upon  the  measure  of  damages  held  correct,  and,  when  construed 
in  connection  with  the  charge  as  a  whole,  not  subject  to  objection  as  assuming 
or  stating  by  implication  that  the  mules  were  in  bad  condition  at  the  time  they 
reached  destination  and  that  the  owner  suffered  injury  by  reason  of  a  change  in 
the  market  there. 


IK 
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5. — X«roT8 — Qnalllloation — Challenge — Statute. 

Where  there  are  two  District  Courts  in  one  county,  that  a  person  has 
served  as  a  juror  in  one  of  them  for  five  days  and  in  the  other  for  three  days, 
within  the  statutory  period,  does  not  constitute  a  ground  for  challenge  for  cause, 
when  such  person  is  proffered  as  a  juror.  Under  the  statute,  in  order  to  dis- 
qualify the  juror  he  must  have  served  as  a  juror  for  six  days  during  the  preceding 
six  months  in  the  same  District  Court.     Revised  Statutes,  art.  3139. 

Appeal  from  the  Di^rict  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

CoJce,  Miller  &  Coke  and  Templeton,  Craddock,  Crosby  &  Dins- 
more,  for  appellant. — A  provision  in  a  contract  for  carriage  of  live 
stock  requiring  notice  of  the  injuries  and  character  and  amount  of  the 
damage  to  be  given  in  writing  by  the  shipper  within  a  reasonable  time 
after  injuries  are  inflicted  as  a  condition  precedent  to  suit,  is  a  rea- 
sonable limitation  of  the  right  to  sue,  is  not  against  public  policy,  and 
is  not  in  conflict  with  any  statute  in  this  State. 

A  party  dealing  wvth  the  agent  of  a  corporation  must,  at  his  peril, 
ascertain  what  authority  the  agent  possesses,  and  is  not  at  liberty  to 
charge  the  corporation  by  relying  upon  the  agent's  assumption  of  au- 
thority which  may  prove  to  be  entirely  unfounded.  Eevised  Statutes, 
art.  3379;  Eailway  Co.  v.  Trawick,-  68  Texas,, 318;  Telegraph  Co.  v. 
Bains,  ^3  Texas,  28;  Railway  Co.  v.  Heittner,  94  S.  W.,  190. 

If  a  juror  has  served  as  many  as  six  days  in  the  District  Court 
during  the  preceding  six  months  he  is,  under  the  statute,  disqualified 
for  further  jury  service  although  such  prior  service  has  been  partly 
in  one  and  partly  in  another  District  Court  of  the  same  county,  and 
although  he  has  not  served  as  a  juror  for  six  consecutive  days  in  one 
District  Court.  Eevised  Statutes,  art.  3139;  Railway  Co.  v.  Lester, 
89  S.  W.,  752;  Eailwav  Co.  v.  Steele,  110  S.  W.,  173;  Snow  v.  Starr, 
75  Texas,  411 ;  Wolf  v.  Ferryman,  87  Texas,  112. 

Evans  &  Mitchell,  for  appellees. 

pOOKHOTJT,  Associate  Justice. — This  is  a  suit  for  damages  to 
carload  of  mules  shipped  from  Sulphur  Springs,  Texas,  on  January 
22,  1907,  to  Waco,  Texas,  claimed  to  have  resulted  from  delay  in  trans- 
portation. A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  in 
the  sum  of  $1,000,  to  reverse  which  defendant  perfeote^  on  appeal  to 
this  court. 

•  The  contract  of  shipment  contained  a  provision  as  follows:  "The 
shipper  further  expressly  agrees  that  as  a  condition  precedent  to  his 
right  to  recover  any  damagest  for  .any  loss  or  injury  to  said  live  stock 
resulting  from  the-jj^fier's  negligence,  as  aforesaid,  including  delays, 
he  will  give  notice  in  writing  to  the  conductor  in  charge  of  the  train 
or  the  nearest  station  or  freight  agent  of  the  carrier  on  whose  line  the 
injuries  occur,  before  said  cars  leave  the  carrier's  line,  or  before  the 
live  stock  are  mingled  with  (Jther  live  stock  or  removed/  from  pens  at 
destination.  In  his  notice  he  shall  state  place  and  nature  of  the  in- 
juries, to  the  end  that  they  may  be  fully  and  fairly  investigated,  and 
said  shipper  shall,  within  90  days  after  the  happening  of  the  injuries 
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complained  of,  file  with  some  freight  or  station  agent  of  the  carrier 
on  whose  line  the  injuries  occurred  his  claim  therefor,  giving  the 
amount.  Shippers'  failure  to  comply  with  the  requirements  of  this 
section  shall  absolutely  defeat  and  bar  any  cause  of  action  for  any  in- 
juries resulting  to  said  live  stock  aforesaid."  The  appellant  plead  this 
provision  of  the  contract  and  that  plaintiff  did  not  give  notice  in  writ- 
ing to  the  conductor  in  charge  of  the  train  or  the  nearest  station  agent 
or  freight  agent  of  the  defendant  on  the  line  where  the  injuries  oc- 
curred and  before  the  cars  should  leave  defendant's  line,  or  before  the 
live  stock  should  be  mingled  with  other  live  stock  or  removed  from 
the  pens  at  destination,  of  the  damage  and  injuries  complained  of, 
stating  the  place  and  nature  of  the  injuries  and  that  the  giving  of  such 
notice  was  a  condition  precedent  to  his  right  to  recover  damages.  The 
plaintiff  replied,  among  other  things,  'that  this  clause  of  the  contract 
was  waived  by  defendant,  setting  up  the  facts  which  constituted  said 
waiver.  The  plaintiff  further  replied  that  he  complied  substantially 
with  said  contract  by  filing  with  the  agent  of  the  defendant  at  Waco, 
the  point  of  destination,  his  claim  growing  out  of  the  injunr  to  the 
stock  during  the  shipment,  before  the  stock  was  removed  irom  the 
pens;  and  also  that  all  of  the  injuries  were  not  known  to  plaintiff 
until  for  a  period  of  eight  or  twelve  months,  and  that  suit  was  insti- 
tuted within  90  days  from  the  date  when  the  injuries  had  accrued, 
which,  within  itself,  is  equal  to  filing  with  the  defendant  its  claim  for 
injuries  growing  out  of  the  shipment. 

Appellee  testified:  "I  had  been  to  defendant's  depot  (at  Waco)  sev- 
eral times  to  inquire  if  the  mules  had  come,  and  when  I  went  in  the 
agent  knew  me  and  said,  *Your  mules  have  come/  I  told  him  that  I 
had  been  up  to  the  pen  and  had  saw  them,  and  he  threw  out  a  paper 
for  me  to  sign  up,  that  the  mules  were  in  good  condition.  I  told  him 
I  would  not  sign  up  that  at  all.  He  just  threw  the  paper  back  and 
said  if  I  didn't  I  couldn't  take  the  stock  out.  I  told  him  that  I  didn't 
want  them  in  that  condition  at  all.  I  turned  around  and  started  out, 
and  he  called  me  just  as  I  was  starting  down  the  stairs,  and  said,  'I 
will  send  a  man  up  there  to  see  what  you  are  kicking  about.'  A  gen- 
tleman whom  he  sent  went  with  me  to  look  at  the  mules,  and  when  we 
got  there  he  looked  over  the  mules  and  said  they  looked  hard,  and  that 
they  were  gaunt  and  hollow  and  looked  bad,  I  don't  know  what  he 
told  the  agent,  but  the  agent  asked  if  I  wanted  them,  and  I  told  him, 
*No,  not  in  that  condition,'  or  without  the  statement  or  agreement 
that  I  was  damaged.  He  said  he  could  not  give  that.  I  told  him  I 
would  not  take  the  mules,  and  started  out  again,  and  he  called  me  back 
and  said,  'You  take  the  mules  and  sell  them,  and  I  will  take  the  mat- 
ter up  with  the  company.'  He  said,  'You  take  the  mules  and  sell 
them,  and  do  the  best  you  can  with  them,  and  I  will  take  the  matter 
up  with  the  company.'  I  gave  him  my  address  as  living  at  Cleburne, 
Texas,  and  took  the  mules  out  and  sold  them  finally."  He  further 
testified  that,  "if  they  (meaning  the  mules)  had  not  been  over  eighteen 
or  twenty  hours,  a  reasonable  length  ^f  time,  going  from  Sulphur 
Springs  to  Waco,  when  they  got  a  drink  of  water,  and  was  fed  over 
night,  they  would  have  been  in  condition  to  have  sold  them,  and  we 
would  have  been  ready  to  have  placed  them  on  the  market.    On  Friday 
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morning,  when  I  found  the  mules  in  the  stock  pdns  at  Waco,  they  were 
gaunt  and  hollow,  and  the  tails  were  chewed  off  some  of  them,  the 
bush  of  the  tail  was  chewed  off,  and  they  were  a  hard  looking  bunch 
of  mules.  They  looked  like  they  had  been  without  feed  thirty  days 
instead  of  four.  And  one  of  the  mules  was  crippled — hurt  in  the  car 
some  way;  hurt  in  the  shoulder — strained  or  kicked.  After  I  got  to 
Waco  I  made  some  investigation  of  the  mule  market.  There  was  a 
shipment  of  mules  came  into  Waco  Friday  evening,  I  believe,  late  in 
the  evening,  from  Ft.  Worth.  For  two  or  three  days  up  to  that  time 
there  had  been  no  stock  on  the -market.  The  price  was  really  better 
than  we  expected,  little  better  than  the  parties  had  told  us.  If  our 
mules  had  been  in  the  condition  they  would  have  been  in  if  they  had 
been  delivered  down  there  on  the  23d,  I  think  we  could  have  sold  them 
easily  for  $150  around.  Some  of  them  we  could  have  sold  for  more 
money  than  that,  and  some  would  have  sold  for  hardly  that  much. 
To  have  taken  the  mules  off  the  car  when  they  did  get  there,  on  the 
25tli,  and  to  have  placed  them  on  the  market,  I  donH  believe  they 
would  have  brought  over  $75  around,  if  they  would  have  brought  that. 
Well,  there  was  no  market  for  a  mule  like  that  in  that  condition.^' 
Again  on  cross-examination  he  stated:  "After  we  got  through  with 
this  matter  (meaning  the  selling  of  the  mules),  neither  of  us  sent  a 
written  claim  down  to  the  agent  at  Waco,  because  he  already  had  a 
statement.  He  had  a  memorandum  of  what  he  found  in  connection 
with  the  condition  of  the  animals  while  they  were  in  the  pen,  and 
took  it  up  with  the  company,  I  suppose.^' 

The  court  in  his  charge  instructed  the  jury  that  if  "when  said 
mules  were  delivered  in  the  stock  pens  of  defendant  at  Waco,  plain- 
tiffs did  not  give  to  the  defendant  any  notice  of,  or  file  with  any  sta- 
tion agent  of  the  defendant,  any  claim  for  their  damages,  giving  the 
amount  thereof  as  provided  for  in  said  contract,  before  said  animals 
were  mingled  with  other  animals,  or  removed  from  the  pens  of  the  de- 
fendant, their  destination  at  Waco,  then  you  will  find  for  the  defend- 
ant, unless  you  find  for  the  plaintiffs  on  the  further  instructions  here- 
inafter given  you  on  this  issue.  But  if  you  find  from  the  evidence 
that  after  said  stock  had  been  placed  in  the  pens  of  the  defendant  at 
Waco  that  an  authorized  agent  or  servant  of  the  defendant  went 
with  one  of  the  plaintiffs  to  the  stock  pens,  and  inspected  the  stock 
and  saw  their  condition,  and  there  learned  of  plaintiffs*  claim,  and  if 
you  find  that  said  agent  took  a  memorandum  in  writing  of  plaintiffs' 
claim  and  loss,  aud  authorized  plaintiffs  to  remove  said  stock  from  the 
pens,  then  you  are  charged  that  you  will  find  for  the  plaintiffs  on  this 
issue.*'  This  charge  correctly  announced  the  law  as  applicable  to  the 
facts.  If  the  defendant,  knowing  that  plaintiffs  were  claiming  the 
mules  were  damaged  in  transpoiiation,  caused  its  agent  to  .inspect 
them  and  learn  their  condition  and  take  a  memorandum  of  plaintiffs' 
claim  and  loss  before  the  mules  were  removed  from  the  pens,  and 
thereafter  agreed  that  the  owner  could  remove  them,  this  would  con- 
stitute a  waiver  to  give  the  written  notice  of  damage  -as  stipulated  in 
the  contract  of  shipment.  (Missouri,  K.  &  T.  Ry.  v.  Hendricks,  108 
S.  W.,  748.)  The  person  acting  as  agent  for  defendant  was  in  charge 
of  its  office  at  Waco,  and  the  company  had  entrusted  its  business  to 
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him  at  that  point,  and  who,  so  far  as  the  question  of  injury  to  the 
mules  was  concerned,  stood  in  the  place  of  the  company.  He  was  as  a 
matter  of  law  authorized  to  represent  the  company  in  this  respect- 
Error  is  assigned  to  the  paragraph  of  the  court's  charge,  reading  as 
follows:  "Now,  if  you  find  and  believe  from  the  evidence  that  on 
said  date  the  plaintiffs  and  the  defendant  entered  into  a  contract,  and 
if  you  find  that  the  defendant  contracted  and  agreed  and  undertook, 
in  consideration  of  the  payment  of  freight  charges  which  were  then 
and  there  paid,  to  transport  said  mules  to  Waco  within  a  reasonable 
length  of  time,  and  if  you  further  find  from  the  evidence  that  said 
stock  were  not  transported  and  delivered  by  the  defendant  to  Waco 
until  Friday  morning,  January  25th,  and  if  you  further  find  that  there 
was  a  delay  in  the  shipment  of  said  stock  or  mules,  and  if  you  further 
find  that  said  delay,  if  any,  was  unreasonable,  and  if  you  further  find 
that  in  consequence  of  said  delay,  if  there  was  any  delay,  said  mules 
were  deprived  of  and  denied  water;  and  if  you  further  find  that  when 
said  animals  arrived  at  Waco  they  were  in  an  unsalable  condition, 
and  if  you  further  find  that  they  were  gaunt,  lean,  lank  and  in  a 
weakened  condition,  and  if  you  further  find  that  they  presented  a  bad 
appearance,  and  if  you  find  that  when  they  arrived  at  Waco  there  was 
no  sale  for  such  stock  in  the  condition  they  were  in,  and  if  you  further 
find  that  the  plaintiffs  were  unable  to  sell  or  dispose  of  their  said 
stock  on  said  market,  and  if  you  further  find  that  the  plaintiffs  were 
thereby  injured  as  claimed  in  the  petition,  and  if  you  further  find 
that  the  defendant  in  failing  to  deliver  said  stock  to  Waco,  if  there 
was  any  such  failure,  in  a  reasonable  length  of  time  was  guilty  of 
negligence  as  that  term  is  defined  in  the  first  paragraph  of  this 
charge,  and  that  such  negligence,  if  any,  was  the  direct  cause  of  plain- 
tiffs' injuries,  if  any,  then  you  will  find  for  the  plaintiffs.'' 

It  is  contended  the  court  erred  in  submitting  the  issue  as  to  whether 
the  mules  were  denied  water  while  in  transit  for  the  reason  that  there 
is  no  evidence  to  justify  its  submission.  The  plaintiff  testified  that 
he  left  Sulphur  Springs  about  4  o'clock  on  the  afternoon  of  the  22d, 
and  the  mules  were  unloaded  at  Greenville  and  fed  on  the  23d  about 
one  o'clock.  He  says:  "About  between  eleven  and  one  o'clock  on  the 
83d,  I  didn't  know  when  they  were  going  to  get  out.  They  were 
crowded  up  in  the  car  in  the  west  yards,  and  I  went  up  and  told  the 
agent  that  I  wanted  them  unloaded  in  the  pen.  They  pulled  them  to 
the  north  pen  about  one  o'clock,  I  think  it  was,  and  the  mules  were 
unloaded.  I  then  came  back  down  and  told  the  agent  I  was  ready  to 
go  when  I  unloaded  them.  When  they  were  unloaded  I  turned  them 
in  the  stock  pens  and  they  would  not  drink  at  all.  Were  big  rocks 
and  things  in  the  water  trough.  I  don't  know  what  it  was,  but  they 
would  not  drink  water,  and  I  come  and  told  the  agent  I  was  ready  to 
go."  The  testimony  shows  that  they  stayed  at  Greenville  until  the 
morning  of  the  24th,  and  arrived  at  Waco  on  the  morning  of  the 
25th.  Plaintiff  did  not  accompany  the  stock  from  Greenville  to  Waco. 
Construing  this  charge  in  the  light  of  the  pleading  and  evidence  there 
was  no  error  in  submitting  this  issue  to  the  jury. 

Again,  it  is  contended  that  said  paragraph  of  the  court's  charge 
was  error  because  it  authorized  a  recovery  by  plaintiffs  if  plaintiff 
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was  unable  to  dispose  of  the  mules  at  Waco  without  regard  to  whether 
such  inability  to  dispose  of  the  mules  was  in  any  way  due  to  any  act 
or  omission  of  the  defendant.  This  contention  is  not  sustained.  The 
uncontroverted  evidence  shows  that  the  mules  were  in  no  condition 
to  be  sold  when  they  arrived  at  Waco  and  that  before  the  mules  had 
recuperated  the  market  at  Waco  had  greatly  declined.  The  plaintiff 
after  disposing  of  some  of  the  mules  at  Waco  was  compelled  to  take 
the  remainder  to  other  points  in  order  to  dispose  of  them. 

The  eighth  assignment  of  error  assails  as  error  the  paragraph  of 
the  court's  charge  as  follows:  "If  you  find  for  the  plaintiffs,  the  mea- 
sure of  their  damages  will  be  the  difference  between  the  cash  market 
value  of  said  animals  at  the  time  they  should  have  arrived  at  Waco 
if  the  same  had  been  i^hipped  in  a  reasonable  length  of  time^  and  the 
cash  market  value  of  said  animals  at  the  time  they  were  delivered  at 
Waco  in  the  condition  they  were  in  and  the  condition  the  market  was 
in  at  the  time  said  mules  were  delivered.^^ 

It  is  insisted  that  this  charge  is  upon  the  weight  of  the  evidence  in 
that  it  assumes  and  by  implication  states  that  plaintiffs'  mules  were 
in  bad  condition  at  the  time  they  reached  Waco;  and  assumes  and  by 
implication  states  that  plaintiffs  suffered  injury  by  reason  of  a  change 
in  the  market  for  mules  at  Waco. 

The  charge  does  not  assume  that  the  mules  were  in  bad  condition 
when  they  reached  Waco,  nor  does  it  assume  that  plaintiffs  suffered 
injury  by  reason  of  a  change  in  the  market.  This  paragraph  an- 
nounces a  correct  proposition  of  law,  and  when  the  charge  is  construed 
as  a  whole  it  is  not  subject  to  the  criticism  made  by  appellant. 

We  have  held  that  the  trial  court  did  not  err  in  submitting  to  the 
jury  the  issue  as  to  whether  appellant  waived  the  giving  of  notice  in 
writing  of  the  damage  and  injuries  to  the  mules  before  the  live  stock 
were  mingled  with  other  live  stock.  Assignments  nine,  ten,  eleven 
and  twelve,  which  complain  of  the  paragraph  of  the  court's  charge 
submitting  this  issue  and  of  the  refusal  of  certain  requested  charges 
by  appellant,  are  overruled. 

On  Monday,  the  first  day  of  June,  1908,  being  the  first  day  of 
the  third  week  of  the  May  term  of  the  District  Court  of  Hunt  County, 
Sixty-second  Judicial  District,  there  appeared  for  the  week  eleven  of 
the  regular  jurors  selected  by  the  jury  commissioners  for  said  week, 
which  said  jurors  were  duly  sworn  and  empaneled.  Thereupon  the 
above  cause  being  called  for  trial,  and  there  being  eleven  jurors  in  the 
jury  panel,  the  court  ordered  the  sheriff  to  summon  thirteen  other 
jurors  as  talesmen  to  make  the  required  number  of  twenty-four  jurors 
and  to  complete  such  panel  of  twenty-four  jurors  for  the  week,  and  tfU 
of  said  thirteen  jurors  so  summoned,  upon  being  duly  sworn,  duly 
qualified  as  jurors,  and  were  together  with  the  eleven  men  first  above 
named  duly  empaneled  as  the  jury  of  twenty-four  men  for  the  week. 
Thereupon,  there  being  an  announcement  of  ready  for  trial  by  the 
parties  to  this  suit,  one  of  the  jurors,  viz.,  P.  P.  O'Neal,  was  excused 
by  the  court  from  service  on  account  of  the  fact  that  he  had  heard 
the  facts  of  the  case  discussed  by  one  of  the  plaintiffs,  and  had  formed 
an  opinion  therein  which  he  stated  might  influence  his  action  in  ar« 
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riving  at  a  verdict,  thus  leaving  twenty-three  men  in  the  juiy  panel. 
There  being  twenty-three  men  in  the  regular  panel  of  jurors,  the 
counsel  for  the  plaintiflfe  and  for  the  defendant  were  respectively  fur- 
nished by  the  clerk  with  the  list  of  names  of  said  twenty-three  jurors 
for  the  purpose  of  questioning  them  in  this  cause  and  of  making 
their  challenges.  The  defendant  by  its  counsel  in  open  court  and  in 
the  presence  and  hearing  of  the  said  jurors  challenged  the  juror,  E.  B. 
Gee,  for  cause,  in  that  the  said  juror  was  disqualified  for  service  as  a 
juror  in  the  case  and  as  a  juror  for  the  week,  because  he  had  served  as 
a  juror  in  the  District  Court  of  Hunt  County  for  more  than  six  days 
during  the  preceding  six  months  before  the  first  day  of  June,  1908; 
and  in  support  of  said  challenge  for  cause  it  was  shown  in  evidence 
that  the  said  K.  B.  Gee  had  served  as  a  juror  in  the  District  Court  of 
the  Sixty-second  Judicial  District  in  Hunt  County  for  five  consecutive 
days  during  the  third  week  of  the  February  term,  1908,  of  said  court, 
it  being  the  term  of  said  court  beginning  on  the  first  Monday  in  Feb- 
ruary, 1908,  and  continuing  six  weeks;  and  that  said  Gee  had  also 
served  as  a  juror  in  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict in  said  county  at  the  March  term  thereof,  which  term  began  on 
the  second  Monday  and  9th  day  of  March,  1908,  and  continuing  for 
nine  weeks,  for  three  days,  to  wit:  for  three  consecutive  days  during 
the  third  week  of  said  last-named  District  Court,  making  eight  days 
in  all  served  by  the  said  juror  in  the  District  Court  of  Hunt  County 
since  the  first  Monday  in  February,  1908,  up  to  and  preceding  the 
last  day  of  May,  1908. 

The  court  after  hearing  the  evidence  overruled  said  challenge, 
whereupon  the  parties  proceeded  to  make  their  peremptory  challenges, 
the  defendant  peremptorily  challenging  six  of  said  jurors,  one  of  whom 
was  the  juror  Gee,  and  the  plaintiff^  made  five  challenges,  one  of  whom 
was  the  juror  Gee.  Thereupon,  after  the  parties  respectively  had  made 
their  peremptory  challenges  upon  the  lists  or  slips  as  aforesaid,  the 
lists  or  slips  so  furnished  them  were  returned  to  the  clerk  and  the 
jury  selected  therefrom  to  try  the  cause  in  accordance  with  such  per- 
emptory challenges  so  made  by  the  parties  was  as  follows :  G.  W.  Allen, 
E.  S.  Adair,  J.  G.  Benshaw,  D.  D.  Abies,  A.  A.  Majors,  Jack  Barling, 
H.  A.  Dudding,  J.  M.  Renfroe,  M.  A.  Kidd,  A.  M.  Clair,  S.  E.  Fore- 
hand, and  Lee  Anderson,  they  being  the  first  twelve  names  not  erased 
or  peremptorily  challenged  upon  either  of  said  lists  or  slips.  Before 
the  said  lists  or  slips  were  returned  to  the  clerk,  and  before  the  jurors 
so  selected  to  try  the  cause  were  announced  by  the  clerk,  the  defendant 
by  its  counsel  showed  to  and  advised  the  court  that  it  had  exhausted 
its  six  peremptory  challenges,  using  one  of  them  upon  the  juror  R.  B. 
Gee,  and  that  it  desired  also  to  challenge  peremptorily  the  jurors  A. 
M.  Clair  and  S.  E.  Forehand,  and  particiilarly  the  juror  A.  M.  Clair; 
that  said  last  two  named  jurors  were  objectionable  to  it,  but  that  it 
had  no  legal  reason  to  challenge  either  of  them  for  cause,  but  would 
challenge  both  of  them  peremptorily,  if  it  could  do  so,  and  particularly 
would  it  challenge  the  said  juror  A.  M.  Clair  as  being  objectionable 
and  obnoxious  to  it  as  a  juror  in  the  cause. 

The  question  presented  is,  Did  the  court  err  in  overruling  the  de- 
fendant's challenge  to  the  juror  R.  B.  Gee?     In  other  words,  is  a 


1909.]  Lewrioht  v.  Walls.  643 

juror  who  has  served  three  days  in  one  District  Court  of  the  county 
and  five  days  in  another  during  the  preceding  six  months  disqualified 
to  serve  as  a  juror  The  statute  provides  that  all  male  persons  over 
twenty-one  years  of  age  are  competent  jurors  unless  disqualified  un- 
der some  one  of  the  provisions  of  the  chapter.  Among  the  provisions 
of  the  chapter  disqualifying  a  juror  is  the  following:  **He  must  not 
have  served  as  a  juror  for  six  days  during  the  preceding  six  months 
in  the  District  Court.^'  In  our  opinion  the  use  of  the  language^  "the 
preceding  six  months  in  the  District  Court/*  had  reference  to  the  Dis- 
trict Court  in  which  the  challenge  was  being  made.  To  make  it  ap- 
plicable to  all  the  District  Courts  of  the  county  when  there  was  more 
than  one,  we  would  be  compelled  to  hold  that  the  language  of  the 
statute  included  the  several  District  Courts.  That  it  meant  the  juror 
must  not  have  served  as  a  juror  for  more  than  six  days  during  the 
preceding  six  months  either  in  one  or  all  of  the  District  Courts  of  the 
county.  At  the  time  of  the  passage  of  the  statute,  August  18,  1876 
(8  Gammel's  Laws  of  Texas,  p.  914),  there  was  no  county  containing 
more  than  one  District  Court  except  Galveston  and  Harris  Counties, 
each  of  which  contained,  in  addition  to  a  District  Court,  a  criminal 
District  Court.  The  Legislature,  in  adopting  the  statute,  had  refer- 
ence to  the  conditions  then  existing,  and  intended  that  to  disqualify  a 
juror  he  must  have  served  full  six  days  during  the  preceding  six 
months  in  the  District  Court  for  that  county.  The  statute  means  that 
the  juror  must  have  served  at  least  six  days  during  the  preceding  six 
months  in  the  same  District  Court.  The  question  was  before  this 
court  in  the  case  of  Missouri,  Kansas  &  Texas  Bailway  Company  of 
Texas  v.  Steele,  110  S.  W.,  172,  but  it  did  not  then  become  necessary 
for  us  to  decide  it.  In  none  of  the  cases  cited  is  the  question  decided, 
and  it  is  before  us  as  one  of  first  impression.  We  conclude  that  the 
trial  court  did  not  err  in  overruling  defendant's  challenge  to  the  juror. 

Finding  no  reversible  error  in  the  record  the  judgment  is  aifirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  B.  Lewbight  et  ux.  v.  E.  Walls. 

Decided  May  12,  1009. 

1. — Svidenee— Power  of  Attorney. 

Where  a  devisee  of  land,  who  was  also  sole  independent  executrix  under 
the  will,  executed  a  power  of  attorney  to  sell  the  land  for  herself  and  as  such 
executrix,  under  which  the  land  was  sold  for  her  in  her  own  right,  the  power  was 
admissible  in  evidence  over  objection  that  she  as  executrix  could  not  delegate 
her  power. 

2. — Same — Objection  to  Evidence— Practice. 

An  objection  to  evidence  not  made  in  the  court  below  can  not  be  considered 
on  appeal,  for  the  obvious  reason  that  it  might  have  been  met  and  overcome  on 
the  trial  if  made  there. 

8. — Same— Attorney  In  Fact — ^Identify — ^Deed. 

Where  the  power  to  sell  land  was  to  "Aldace  W.  Caswell,"  and  a  deed  was 
^ecuted  in  the  name  of  the  donor  by  "A.  W.  Caswell,  attorney  in  fact/'  in  the 
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absence  of  evidence  to  the  contrary  it  was  sufficiently  apparent  that  the  deed 
was  made  by  the  donee  of  the  power  to  admit  said  deed  in  evidence. 

4. — ^Eyldesoe— Public  Kecords — ^Affreement — Statement  of  Contests. 

Where  it  was  agreed  on  a  trial  that  the  deposition  of  the  Commissioner  of  the 
General  Land  Office  might  be  taken  in  lieu  of  record  evidence  whereby  it  might 
be  shown  that  the  sale  from  the  State  to  B.  H.  Hopper  was  in  good  standing 
in  the  Land  Office  Department  of  Texas  in  J.  B.  Puryear,  the  testimony  of  the 
Commissioner  of  the  Land  Office  as  to  the  contents  of  a  paper,  document  or  record 
in  the  General  Land  Office  furnished  by  the  Comptroller  relating  to  such  sale 
and  transfers,  was  admissible  over  objection  that  it  was  not  the  best  evidence. 

5^ — Sale  of  Land  for  Taxes — ^Validity — ^Burden  of  Proof. 

As  a  ffeneral  rule  the  party  claiming  lands  under  a  sale  for  taxes  must  show 
affirmatively  that  the  law  under  which  the  sale  was  made  had  been  substantially 
complied  with,  not  only  in  the  sale  itself,  but  in  all  the  anterior  proceedings. 

S.'^-Same. 

To  the  validity  of  any  sale  of  land  for  taxes,  it  is  imperatively  necessary 
that  the  land  shall  have  been  subject  to  taxation ;  that  it  shall  have  been  actually 
assessed  for  taxation  and  a  tax  ievied,  and  that,  as  to  the  official  proceedings 
leading  up  to  a  sale,  there  should  be  at  least  prima  facie  evidence  of  substantial 
compliance  with  the  provisions  of  the  law  on  the  subject. 

7. — Same— Sale  to  State. 

One  claiming  under  a  tax  sale  made  to  the  State  must  show  that  the  law  was 
substantially  complied  with  just  as  one  claiming  under  such  a  sale  to  an  individ- 
ual would  have  to  do. 

S. — ^Trespass  to  Try  Title — ^Taz  Title— Outstanding  Title. 

Where,  in  trespass  to  try  title,  the  plaintiff  showed  a  complete  chain  of 
title  from  the  sovereignty  beginning  with  patent  issued  in  1879,  evidence  that  the 
Comptroller  sold  the  land  for  taxes  for  the  year  1892  and  bid  it  in  for  the  State; 
that  in  accordance  with  law,  thereafter  the  land  was  classified,  appraised  and 
placed  on  the  market  for  sale  as  school  land;  that  it  was  purchased  as  such, 
and  that  under  transfers  from  the  purchaser  and  others  the  defendant  had 
acquired  the  right  under  such  purchase  which  was  in  good  standing,  Neither 
showed  superior  title  in  defendant  nor  an  outstanding  title. 

Appeal  from  the  District  Court  of  Dawson  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

Morrison  &  Morrison,  for  appellants.  ^ .   ,^ 

J.  *?•  Crumpton  and  L.  A.  Dale,  for  appellee. 

NEILL,  Associate  Justice. — The  appellants,  J.  B.  Lewright  and 
his  wife,  Carrie  H.  Lewright,  sued  the  appellee,  E.  Walls,  in  trespass 
to  try  title  to  recover  survey  No.  9  in  block  No.  34,  township  6  north 
in  Dawson  County,  Texas,  patented  to  Walter  A.  Huffman,  assignee  of 
Georgetown  Railroad  Company,  containing  six  hundred  and  forty 
acres.  The  defendant  answered  by  a  plea  of  not  guilty  and  by  mak- 
ing his  grantor,  W.  P.  Dickenson,  a  party  defendant,  against  whom  he 
prayed  judgment  on  his  warranty  in  the  event  of  plaintiff's  recovery. 
The  trial,  which  was  by  the  court  without  a  jury,  resulted  in  a  judg- 
ment for  the  original  defendant,  from  which  necessarily  followed  a 
judgment  in  favor  of  Dickenson,  his  alleged  warrantor. 

The  plaintiffs  exhibited  in  evidence  a  chain  of  title  which  is  as 
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follows:  (1)  Patent  issued  by  the  State  on  December  20,  1879,  to 
W.  A.  Huffman,  assignee;  (2)  the  will  of  Walter  A.  Huffman,  de- 
ceased, duly  probated,  devising  the  land  in  controversy  to  his  wife, 
Sallie  Huffman,  who  was  appointed  and  qualified  as  independent 
executrix  of  the  testator's  estate  under  the  will;  (3)  power  of  attorney 
made  January  11,  1892,  by  Sallie  Huffman  for  herself  and  as  sole  and 
independent  executrix  of  the  estate  of  Walter  A.  Huffman,  deceased, 
to  Aldace  W.  Caswell,  empowering  him  to  sell  and  convey  either  in  her 
name  or  in  her  name  as  executrix  of  said  estate  any  property  thereof, 
which  includes  that  in.  controversy ;  (4)  deed  from  Sallie  Huffman  to 
Carrie  Huffman  Lewright,  dated  January  13,  1894,  signed  "Sallie 
Huffman  by  A.  W.  Caswell,  her  attorney  in  fact/'  conveying  the  land 
in  controversy. 

This  is  apparently  a  complete  chain  of  title  from  the  sovereignty  to 
Mrs.  Lewright,  and,  if  all  the  links  in  the  chain  were  admissible, 
would  entitle  plaintiffs  to  a  recovery,  im^less  the  defendant  showed  title 
in  himself  or  a  superior  outstanding  title.  But  it  is  contended  by  the 
defendant  in  a  cross-assignment  of  error  that  the  trial  court  erred  in 
admitting  in  evidence  the  power  of  attorney  from  Sallie  Huffman  for 
herself  and  as  executrix  of  the  estate  of  W.  A.  Huffman,  deceased,  to 
Aldace  W.  Caswell,  for  the  reason  that  she  could  not  as  independent 
executrix  delegate  to  another  her  discretionary  power  under  the  will  to 
sell  the  property  of  the  estate  of  her  testator.  If  she  were  not,  as  the 
residuary  devisee,  the  owner  of  the  property,  and  had  not  by  the 
power  authorized  her  attorney  in  fact  to  sell  it  for  her  in  her  own 
right  as  well  as  for  her  as  executrix  of  the  estate,  the  objection  would 
seem  tenable.  But  as  it  is,  there  is  nothing  in  it,  for  she  clearly  could 
vest  him  with  the  power  to  sell  it  for  her  in  her  own  right  which  the 
deed  made  by  virtue  of  the  power  to  Mrs.  Lewright  shows  was  done. 
The  defendant  also  contends  under  his  second  cross-assignment  of  er- 
ror that  the  court  erred  in  admitting  in  evidence  the  deed  from  Sallie 
Huffman  to  Carrie  Huffman  licwright,  signed  by  ^'Sallie  Huffman,  by 
A.  W.  Caswell,  her  attorney  in  fact,"  for  the  reason  that  in  the  ab- 
sence of  evidence  tl^at  Aldace  W.  Caswell  and  A.  W.  Caswell  are  one 
and  the  same  person,'  the  deed  would  not  convey  the  property.  It 
will  be  observed  that  this  objection  was  not  made  before  the  trial 
court  to  the  introduction  of  the  deed.  The  rule  is  that  an  objection 
to  evidence  not  made  in  the  court  below  can  not  be  considered  on  ap- 
peal, for  the  obvious  reason  that  it  might  have  been  met  and  overcome 
on  the  trial  if  made  there.  To  illustrate:  If  the  objection  now  urged 
had  been  made  in  the  trial  court,  plaintiffs  might  have  overcome  it  by 
proving  that  Aldace  W.  Caswell  and  A.  W.  Caswell  is  one  and  the 
same  person.  See  Kesterson  v.  Bailey,  35  Texas  Civ.  App.,  235.  We 
think,  however,  in  the  absence  of  anything  to  the  contrary,  this  is 
sufficiently  apparent.  (Kane  v.  Sholars,  41  Texas  Civ.  App.,  154; 
Mosley  v.*  Beily,  28  S.  W.,  895.)  •     ^ 

The  question  then  is,  Bid  the  defendant  show  title  in  himself  or  an 
outstanding  title  superior  to  plaintiffs  ?  This  agreement  appears  in  the 
statement  of  facts:  "It  is  agreed  on  the  part  of  the  plaintiff  that  the 
deposition  testimony  of  the  witness  John  J.  Terrell,  Commissioner  of 
the  General  Land  Office,  be  taken  in  lieu  of  record  testimony  in  that 
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it  states  sale  from  the  State  to  B.  H.  Hopper,  and  other  transfers 
from  B.  H.  Hopper  down  to  J.  B.  Puryear,  and  that  the  sale  made 
to  Hopper  as  a  school-land  purchase  is  shown  to  be  in  good  standing 
in  the  I^and  Department  of  Texas  in  J.  B.  Puryear/' 

After  this  defendant  read  in  evidence  the  deposition  of  John  J.  Ter- 
Tell,  Commissioner  of  the  General  Land  Office,  which  is  as  follows: 

"The  records  of  the  General  Land  Office  show  that  section  9,  block 
34,  township  6  north,  on  the  waters  of  the  Colorado  Biver,  about 
13  miles  north,  42°  E.  from  the  center  of  Dawson  County,  was  sur- 
veyed according  to  field  notes  on  file  May  24,  1879,  and  patented  to 
W.  A.  Huffman,  assignee  of  the  Georgetown  Railroad  Company,  De- 
cember 20,  1879,  pat^t  No.  37,  volume  51.  The  records  of  the  Gen- 
eral Land  Office  rurther  show  that  said  section  of  land  was  classified 
as  dry  grazing  and  appraised  at  $2  per  acre,  and  placed  on  the  market 
for  sale  by  the  Commissioner  of  the  General  Land  Office  as  Public 
Free  School  Land  October  8,  1903,  under  articles  4266  and  5147  of 
the  Revised  Statutes  of  1895,  and  said  section  of  land  was  sold  as 
Public  Free  School  Land  to  B.  H.  Hopper  as  an  actual  settler  on  his 
application  to  purchase  the  same  dated  October  10,  1903,  made  under 
the  provisions  of  Title  LXXXVII,  chapter  12A,  Revised  Civil  Stat- 
utes of  1895,  and  amendments  thereto  by  Act  of  May  19,  1897,  and 
the  provisions  of  an  Act  relating  to  the  sale  and  lease  of  Public  Free 
School  and  Asylum  Lands,  and  to  repeal  all  laws  and  parts  of  laws  in 
conflict  therewith,  approved  April  19,  1901,  which  application  was 
filed  in  the  General  Land  Office  October  26,  1903,  and  the  land 
awarded  to  B.  H.  Hopper  October  27,  1903.  The  records  further  show 
that  said  section  was  conveyed  by  transfers  on  file  in  said  office  from 
B.  H.  Hopper  to  W.  R.  Maxwell,  April  7,  1904 ;  from  W.  R.  Maxwell 
to  J.  H.  Black  January  19,  1905,  and  from  J.  H.  Black  to  J.  B.  Pur- 
year August  23,  1905,  and  stands  on  the  records  of  said  Land  Office 
in  the  name  of  the  latter  as  assignee.  I  have  been  Commissioner  of 
the  General  Land  Office  since  January  10,  1903.  The  certificate,  field 
notes  and  transfer  from  the  Georgetown  Railway  Company  of  said 
certificate  to  W.  A.  Huffman  were  filed  in  the  General  Land  Office 
October  23,  1879,  long  before  I  became  connected  with  said  office.  The 
land  was  classified,  appraised  and  placed  on  the  market  after  I  became 
Commissioner  of  said  office,  and  all  of  the  papers  pertaining  to  the 
sale  of  said  land  to  B.  Hopper,  as  well  as  the  transfers  thereof  down 
to  J.  B.  Puryear,  were  filed  in  said  office  during  my  encumbency 
thereof.  The  records  of  the  General  Land  Office  show  that  Dawson 
County  was  an  unorganized  county  in  the  year  1902,  but,  as  far  as  I 
am  able  to  find,  the  records  do  not  show  the  date  when  said  county 
was  organized.  The  lands,  as  far  as  the  records  of  the  General  Land 
Office  show,  had  no  classification  and  appraisement  in  1902  or  pre- 
vious to  the  date  it  was  classified  and  appraised,  October  8,  1903.  As 
stated  in  my  answer  to  direct  interrogatory  number  2,  said  section  of 
land  was  patented  to  W.  A.  Huffman,  assignee,  December  20,  1879. 
This  patent  has  not  been  canceled.  This  section  of  land  was  embraced 
in  a  statement  furnished  this  office  by  the  State  Comptroller  on  July 
13,  1903,  of  lands  in  unorganized  counties  bid  in  by  the  Comptroller 
for  the  State  for  taxes,  and  which  had  not  been  redeemed,  said  state- 
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ment  Bhowing  that  this  section  was  sold  for  nonpayment  of  taxes  for 
the  year  1892.  Acting  by  authority  under  articles  4266  and  5147, 
Bevised  Statutes  of  1895,  and  in  accordance  with  an  opinion  of  the 
Attorney-General  to  this  oflBce  September  19,  1903,  this  section  of 
land  was  classified,  appraised,  placed  on  the  market  and  sold  as  Pub- 
lic Free  School  Land. 

^The  sale  to  B.  H.  Hopper  of  said  section,  as  far  as  shown  by  the 
records  of  the  General  Land  OflSce,  is  the  only  sale  by  the  State 
thereof,  and  which  sale,  as  heretofore  stated,  now  stands  on  the  rec- 
ords of  said  ofGce  in  the  name  of  J.  B.  Puryear,  assignee,  and  which 
sale  does  not  appear  to  have  ever  been  canceled.  The  statement  from 
the  State  Comptroller  referred  to  in  my  answer  to  interrogatory  num- 
ber 6,  as  already  stated,  shows  that  this  section  9  was  sold  for  nonpay- 
ment of  taxes  for  the  year  1892.  The  remainder  of  this  interrogatory 
can  not  be  answered  by  me  or  from  data  in  the  General  Land  Office 
since  there  is  no  such  data  in  said  ofiice.  The  data  referred  to  in  this 
interrogatory  I  presume  (eighth  interrogatory)  is  in  the  possession  of 
the  State  Comptroller,  in  whose  department  all  records  of  tax  matters 
are  kept.  On  October  26,  1903,  the  classification  of  said  land  was 
dry  grazing  and  the  appraisement  $2  per  acre,  and,  as  far  as  the  rec- 
ords of  the  General  Land  Office  show,  no  change  of  classification  and 
appraisement  of  said  land  has  been  made  since  said  date.'' 

Cross-examination. — "I  have  attached  no  copies  to  the  direct  inter- 
rogatories. All  of  my  statements  are  based  on  records  of  the  General 
Land  Office  as  far  as  they  refer  to  the  section  of  land  in  question.'' 

Defendant  then  introduced  in  evidence,  (1)  a  general  warranty 
deed  dated  June  21,  1907,  from  Florence  M.  Puryear  and  others, 
which  recites  that  the  grantors  are  all  the  heirs  of  J.  B.  Puryear,  de- 
ceased, conveying  the  land  in  controversy  to  W.  P.  Dickenson;  (2)  a 
special  warranty  deed  dated  August  13,  1906,  made  by  W.  P.  Dicken- 
son and  his  wife,  Mattie,  to  the  defendant  £.  Walls,  conveying  the  land 
in  controversy.  It  was  proved  that  the  grantors  in  the  first  of  these 
two  deeds  were  the  heirs  of  J.  B.  Puryear. 

So  much  of  this  testimony  as  undertakes  to  say  what  was  embraced 
in  the  statement  furnished  the  General  Land  Office  by  the  State  Comp- 
troller was  objected  to  upon  the  grounds  that  the  original  statement, 
if  it  can  be  furnished,  but  if  not,  a  true  and  correct  copy  thereof  certi- 
fied to  under  the  hand  and  seal  of  the  Commissioner  of  the  General 
Land  Office,  is  the  best  evidence;  and  that,  therefore,  the  testimony  of 
the  Commissioner  as  to  what  facts  are  shown  by  such  statement  is 
inadmissible. 

The  admission  of  such  testimony  over  the  objections  is  the  subject 
of  the  plaintiffs'  first  and  second  assignments  of  error.  If,  as  it  would 
seem  from  Mr.  Terrell's  testimony,  the  statement  of  the  Comptroller 
was  "a  paper,  document  or  record"  in  the  General  Land  Office,  then 
either  a  certified  copy  as  provided  for  in  article  2308,  Revised  Statutes 
of  1895,  or  an  examined  copy  proved  as  at  common  law,  would  be  the 
best  evidence,  and  a  statement  of  its  contents  or  what  is  shown  by 
such  paper  or  record  would  be  in  the  nature  of  hearsay  testimony  and 
inadmissible.  But  it  is  contended  by  the  defendant  that  such  testi- 
mony was  by  reason  of  the  agreement  of  plaintiffs  above  copied,  made 
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on  the  trial,  admissible.  Under  such  agreement  such  testimony  was 
certainly  admissible  "to  be  taken  in  lieu  of  record  testimony  of  the 
sale  from  the  State  to  B.  H.  Hopper  and  other  transfers  down  to  J.  B. 
Puryear,  and  that  the  sale  made  to  Hopper  as  school  purchase  is 
shown  to  be  in  good  standing  in  the  Land  Department  of  Texas,  in 
J.  B.  Puryear/'  No  other  construction  can  be  placed  upon  the  agree- 
ment. 

We  recur  now  to  the  question  stated,  or,  to  change  its  form.  Does 
the  testimony  of  defendant  above  recited  (for  that  is  all  upon  the 
subject)  show  title  in  defendant  or  an  outstanding  title  superior  to 
that  shown  by  plaintiffs?  This  depends  upon  whether  plaintifiFs'  title 
to  the  land  was  divested  by  the  tax  sale  made  by  the  Comptroller  to 
the  State;  for  if  it  was  not  so  divested  the  State  had  no  title  to  con- 
vey to  Hopper  under  whom  the  defendant  claims.  The  contention  of 
plaintiffs  under  the  fourth  and  fifth  assignments  is  that  there  is  an  ab- 
sence of  any  evidence  showing  a  divestiture  of  their  title;  and  that^ 
therefore,  the  trial  court  erred  in  rendering  judgment  for  defendant 
and  in  not  rendering  judgment  in  their  favor  for  the  land  in  contro- 
versy. 

To  the  validity  of  any  sale  of  land  for  taxes,  it  is  imperatively  neces- 
sary that  the  land  shall  have  been  subject  to  taxation ;  that  it  shall 
have  been  actually  assessed  for  taxation  and  a  land  tax  levied,  and  that, 
as  to  the  official  proceedings  leading  up  to  a  sale,  there  should  be  at 
least  prima  facie  evidence  of  substantial  compliance  with  the  pro- 
visions of  law  on  the  subject;  and  as  a  general  rule  it  may  be  said  that 
the  party  claiming  lands  under  a  sale  for  taxes  must  show  affirmatively 
that  the  law  under  which  the  sale  was  made  has  been  substantially 
complied  with,  not  only  in  the  sale  itself,  but  in  all  the  anterior  pro- 
ceedings. (Yenda  v.  Wheeler,  .9  Texas,  417;  Robson  v.  Osbom,  13 
Texas,  307;  Devine  v.  McCulloch,  15  Texas,  491;  Kelly  v.  Medlin,  26 
Texas,  48;  McDaniel  v.  Meedham,  61  Texas,  274;  Terrell  v.  Martin, 
64  Texas,  125;  Cla}i;on  v.  Rehm,  67  Texas,  52;  Dawson  v.  Ward,  71 
Texas,  72;  Houston  v.  Washington,  16  Texas  Civ.  App.,  504;  Lam- 
berida  v.  Barnum,  90  S.  W.,  698;  Keenan  v.  Slaughter,  108  S.  W., 
703;  2  Cooley  on  Taxation  (3d  ed.),  916.) 

Taking  all  the  evidence,  including  the  testimony  of  Mr.  Terrell,  as 
true,  it  fails  to  show  that  the  sale  of  the  land  in  question  by  the  Comp- 
troller to  the  State  for  taxes  was  made  under  authority  and  in  compli- 
ance with  the  law.  A  presumption  of  the  validity  of  a  tax  sale  can 
no  more  be  indulged  where  th^  State  is  the  purchaser  than  it  can  at 
one  where  the  property  is  purchased  by  an  individual.  One  claiming 
under  a  tax  sale  made  to  the  State  must  show  that  the  law  was  sub- 
stantially complied  with  just  as  one  claiming  under  such  a  sale  to  an 
individual  would  have  to  do. 

Therefore,  it  was  the  duty  of  the  trial  court  to  have  rendered  judg- 
ment in  favor  of  plaintiffs  against  defendant  for  the  land  in  contro- 
versy; and  it  becomes  our  duty,  under  article  1027  Revised  Statutes, 
to  reverse  its  judgment  and  render  such  judgment  here.  (Maverick  v. 
Kouth,  7  Texas  Civ.  App.,  675 ;  Blakemore  v.  Jones,  5  Texas  Civ.  App., 
521;  Anderson  v.  Walker,  70  S.  W.,  1004;  Adoue  v.  Tankersley,  28 
S.  W.,  346;  Baggett  v.  Sheppard,  110  S.  W.,  952.) 
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The  judgment  of  the  District  Court  in  favor  of  defendant  against 
plaintiffs  is  reversed  and  judgment  is  here  rendered  in  favor  of  the 
plaintiffs  against  the  defendant  E.  Walls  for  the  land  in  controversy, 
without  prejudice  to  the  defendant  to  pursue  his  action,  if  any  he  has, 
against  his  vendor,  Dickenson,  for  a  breach  of  warranty. 

Reversed  and  rendered. 


EuoEN£  Elah  v.  S.  D.  Cabteb  ex  ux. 

Decided  May  12,  1909. 

1. — ^land — ^Parol  Gift — ^Xmproveinentg. 

The  payment  of  a  small  sum  for  fruit  trees,  and  a  few  days'  labor,  was  too 
trivial  in  the  way  of  improvements  upon  a  tract  of  land  claimed  to  be  transferred 
by  parol  gift  to  save  such  transfer  from  the  operation  of  the  Statute  of  Frauds. 

8. — Sequiestratlon — ^Damages — ^Bight  of  Possession. 

Plaintiff  who  acquired  title  to  land  by  conveyance  from  the  owner  became 
liable  in  damages  to  a  tenant  of  his  grantor  whom  he  wrongfully  dispossessed  by 
sequestration  before  the  expiration  of  the  year- for  which  it  was  leasea. 

Appeal  from  the  District  Court  of  Hamilton  County.  Tried  below 
before  Hon.  N.  R.  Lindsey. 

J.  L,  Lewis,  for  appellant  Elam. — ^The  evidence  shows  that  plain- 
tiff is  the  legal  owner  of  the  land  sued  for,  and  that  neither  Delia  J. 
Carter  nor  her  husband  have  such  an  equitable  title  or  estate  in  said 
land  as  would  prevail  against  plaintiff,  or  support  the  eaid  Delia  J. 
Carter's  homestead  claim.    23  Cyc,  p.  695,  note  61. 

Langford  &  Chesley,  for  appellant. — ^A  bare  intention  to  give  realty 
at  a  future  time,  or  to  provide  a  home  for  a  child  during  the  life  of 
the  ancestor,  with  intent  that  it  shall  become  the  property  of  the 
child  at  the  death  of  the  ancestor,  is  not  suflBcient  to  divest  title  out 
of  the  ancestor  and  into  the  child  while  the  parent  is  still  surviving. 
Combest  v.  Wall,  102  S.  W.,  147;  Murphy  v.  Stell,  43  Texas,  123; 
Eason  v.  Eason,  61  Texas,  225;  Zalmonziz  v.  Zalmonziz,  24  S.  W., 
944;  Taylor  v.  Ashley,  15  Texas,  50;  Wooldridge  v.  Hancock,  70  Texas, 
18;  20  Cyc,  1193;  14  Am.  &  Eng.  Ency.  Law,  1015. 

No  briefs  for  appellee  were  on  file. 

KEY,  Associate  Jttstice. — Eugene  Elam  brought  an  action  of 
trespass  to  try  title  against  S.  D.  Carter  and  his  wife  Delia  J.  Carter, 
and  sued  out  a  writ  of  sequestration,  which  the  sheriff  executed  by  dis- 
possessing Mrs.  Carter  and  her  minor  children. 

Mrs.  Carter  filed  a  separate  answer,  alleging  that  she  and  her  hus- 
band were  separated,  that  their  interests  were  antagonistic  and  he  re- 
fused to  join  her  in  maintaining  her  rights.  She  also  alleged  that  the 
tract  of  land  sued  for  had  been  acquired  by  her  husband  from  his 
father,  J.  A.  Carter,  and  that  she  and  her  husband  had  established 
their  home  upon  it  and  she  had  a  homestead  interest  therein,  including 
the  buildings  thereon  and  the  land  in  cuItivatioUt     Sh^  also  filed  ^ 
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plea  in  reconvention,  seeking  to  recover  damages  against  the  plaintiff 
and  the  stireties  on  his  sequestration  bond,  on  account  of  injuries  al- 
leged to  have  been  sustained  by  her  by  being  dispossessed  by  the 
sheriff,  she  alleging  that  the  distress  warrant  was  wrongfully  sued  out. 
If  S.  D.  Carter  never  was  the  legal  nor  equitable  owner  of  the  land 
of  course  his  wife  had  no  homestead  interest  therein. 

S.  D.  Carter  filed  an  answer  setting  up,  in  substance,  that  he  had  no 
interest  in  the  land  otherwise  than  as  tenant  holding  under  his  father, 
J.  A.  Carter,  for  the  year  1907.  He  alleged  that  under  the  lease  con- 
tract referred  to  he  and  his  wife  were  entitled  to  possession  of  the 
land  during  the  entire  year  1907,  and  that  the  distress  warrant  was 
wrongfully  sued  out,  and  he  joined  in  the  prayer  that  damages  be 
awarded  to  his  wife  on  that  account. 

The  plaintiff  filed  an  amended  answer  responding  to  the  pleas  in- 
terposed by  Mrs.  Carter,  and  also  impleading  J.  A.  Carter,  alleging 
that  he  had  purchased  the  land  from  J.  A.  Carter,  and  that  if  Mrs. 
Carter's  plea  of  homestead  was  sustained  he  would  be  entitled  to  re- 
cover from  J.  A.  Carter  upon  his  warranty  of  title. 

The  transcript  does  not  contain  any  answer  filed  by  J.  A.  Carter, 
though  it  is  stated  in  the  brief  filed  on  his  behalf  that  he  filed  an  an- 
swer, averring  that  he  had  never  parted  with  title  to  the  land  until 
he  convej'ed  the  same  to  the  plaintiff. 

There  was  a  nonjury  trial,  which  resulted  in  a  judgment  against 
the  plaintiff  and  establishing  Mrs.  Carter's  homestead  right  to  200 
acres  of  the  land,  and  awarding  to  her  damages  in  the  sum  of  $225 
against  the  plaintiff  and  the  sureties  on  his  sequestration  bond.  The 
court  also  rendered  judgment  over  in  favor  of  the  plaintiff  against 
J.  A.  Carter  on  account  of  the  alleged  breach  of  warranty.  The  plain- 
tiff and  the  defendant  J.  A.  Carter  have  presented  the  case  in  this 
court  upon  separate  briefs. 

As  between  the  plaintiff  and  the  defendant  Mrs.  Carter  the  testi- 
mony shows  that  J.  A.  Carter  was  common  source  of  title.  The  plain- 
tiff introduced  in  evidence  a  warranty  deed  from  J.  A.  Carter  con- 
veying the  land  to  him.  Mrs.  Carter  undertook  to  show,  and  the  trial 
court  seems  to  have  held,  that  prior  to  the  time  of  that  conveyance 
J.  A.  Carter  had  made  a  parol  gift  of  the  land  to  his  son  S.  D.  Car- 
ter, the  husband  of  Mrs.  Carter.  We  sustain  the  contention  of  the 
appellants  that  the  brief  failed  to  show  a  valid  parol  gift,  for  the 
reason  that  it  was  not  shown  that  S.  D.  Carter  or  his  wife  made  such 
improvements  upon  the  land  as  would  take  the  case  out  of  the  statute 
of  frauds,  which  requires  some  character  of  written  instrument  to  cre- 
ate a  valid  right  to  real  estate.  With  the  exception  of  a  small  sum 
paid  for  fruit  trees  and  a  few  days'  labor  by  S.  D.  Carter,  the  undis- 
puted testimony  shows  that  J.  A.  Carter  paid  for  all  the  improvements 
that  had  been  placed  upon  the  land.  Compared  with  the  value  of  the 
entire  property,  the  amount  expended  thereon  by  S.  D.  Carter  was  too 
trivial  to  take  the  case  out  of  the  statute  of  frauds.  Hence  we  con- 
clude that,  upon  the  undisputed  testimony,  the  trial  court  should  have 
rendered  judgment  for  the  plaintiff  for  the  land;  and,  of  course,  if  he 
had  done  so,  no  judgment  would  have  been  rendered  against  J.  A. 
Carter, 
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This  ruling  renders  it  unnecessary  to  pass  upon  all  of  the  assign- 
ments of  error,  and  leaves  nothing  further  to  consider  except  Mrs. 
Carter's  right  to  recover  upon  the  sequestration  bond;  and  we  sustain 
that  part  of  the  judgment  because,  while  at  the  time  the  plaintiff  filed 
his  amended  petition,  and  at  the  time  the  case  was  tried,  he  was  enti- 
tled to  possession  of  the  land,  there  was  sufficient  testimony  to  sup- 
port the  trial  court's  finding  that  the  distress  warrant  was  unlawfully 
sued  out.  We  refer  to  the  testimony  to  the  effect  that  S.  D.  Carter 
had  the  property  rented  for  the  year  1907.  The  writ  of  sequestration 
was  sued  out  and  executed  before  the  expiration  of  the  lease ;  and  Mrs. 
Carter's  actual  possession,  and  other  circumstances,  were  sufficient  to 
show  that  plaintiff  had  notice  of  Mrs.  Carter's  right  to  possession 
during  the  year  1907.  In  fact  S.  D.  Carter  testified  in  substance  that 
the  plaintiff  agreed  that  Mrs.  Carter  might  remain  in  possession  of 
the  property  until  the  end  of  the  year. 

We  also  overrule  the  contention  that  the  testimony  was  not  sufficient 
to  justify  the  amount  of  damages  awarded. 

The  judgment  in  favor  of  Mrs.  Carter  for  $225  damages  will  be  af- 
firmed, but  in  all  other  respects  the  judgment  of  the  trial  court  will 
be  reversed  and  here  rendered  in  favor  of  the  plaintiff  Elam  for  the 
land  described  in  his  petition,  and  that  he  take  nothing  as  against  the 
defendant  J.  A.  Carter. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 
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Abaadoiuttait. 

Aoquisition  of  new  home.    See  Bomeatead,  i. 

Of  nome  after  oonveyanoe  by  husband.    See  Bomesiead,  9. 

Intention  to  return  and  occupy.     See  Bofneatead,  6-9, 

Abatement. 

For  misjoinder  of  parties.     See  Misjoinder,  1. 

Abitraot  of  Title. 

Opinion  of  attorney  upon.    See  Iniwcent  PurchaaeTf  i. 

Acoonnt. 

Witness  testifying  to  state  of  partnership  account.    See  Evidence,  28. 

Witness  not  keeping  the  books.     See  Evidence,   29. 

Verified  account  against  estate.  See  Evidence,  SS. 
1.  Where  the  suit  was  on  account  for  goods,  and  the  defendant  introduced  in 
evidence,  without  qualification,  the  amended  original  petition  and 
the  exhibits  attached  thereto  which  showed  that  defendant  ordered  the 
goods  in  writing  and  agreed  to  pay  therefor  the  amount  set  out  in 
the  account,  and  that  the  goods  were  delivered,  this  was  sufficient, 
in  the  absence  of  any  valid  defense,  to  support  a  judgment  in  favor 
of  plaintiff  for  the  amount  of  the  account.  Eclipse  Paini  d  IBfg,  Co., 
V.  New  Process  Roofing  d  Supply  Co.,  553. 

Aoknowledgment. 

Of  transfer  of  lease.    See  Evidence,  22, 

AotioiL 

For  price  of  goods  sold.    See  Account,  1. 

For  personal  services.     See  Contract,  I-IL 

Suit  on  distinct  contracts.     See  Misjoinders  i. 

To  set  aside  judgment.     See  New  Trial,  1^4. 

On  contract  by  building  committee.    See  Parties,  1. 

By  holder  of  legal  title.     See  School  Trustees,  2,    , 

By  trustee  of  bankrupt.    See  Sureties,  1,  2. 

For  recovery  of  land.    See  Trespass  to  Try  Title,  l^i. 

Adjournment. 

Judgment  entered  after  term.    See  Ewecution,  2,  S;  Judgment,  i. 

Adminiitration. 

Sale  by  surviving  husband  or  wife.    See  Community  Property,  1,  2. 

Statements  made  in  application  for.     See  Evidence,  SI. 

Estoppel  of  legatee.    See  Executor,  J,  2. 

Mismanagement  of  funds  of  estate.  See  Etpecutor,  S. 
.1.  Land  certificates  issued  by  the  Commissioner  of  Claims  to  the  heirs  of 
Thomas  J.  Robinson  under  and  by  virtue  of  a  Special  Act  of  the 
Legislature  in  February,  1860,  were  not  intended  as  a  donation  to  said 
heirs,  but  became  and  were  the  propertv  of  the  estate  of  said  Robinson, 
subject  to  sale  by  the  administrator  of  said  estate.  Bailie  v.  Western 
L.  8.  d  Land  Co.,  473. 

AdaluioBi. 

By  employee.    Bee  Evidence,  i. 


654  Indsi. 

AdTene  Posteiiion. 

Under  belief  that  land  was  public  domain.    See  Limitation,  1,  2. 

Beginning  prior  to  marriage.    See  Limitaiian,  5, 

Facts  showing  title  by.     &e  Limitation,  4. 

By  vendee  under  executory  contract.     See  Limitation,  7. 

AffldETlt. 

To  amount  of  damages  claimed.    See  Attachment,  2. 

AiBnuanoe. 

Reversal  as  to  codefendant.    See  Practice  on  Appeal,  8. 

On  correction  of  excessive  judgment.    See  Practice  on  Appeal,  9. 

On  remission  of  excessive  damages.    See  Remittitur,  1,  2,  S. 

Agenoy. 

Admissions  of  employee.    See  Evidence,  1,  2. 

Contract  by  broker.    See  Evidence,  I4, 

Pleading  representation  of  agent.    See  False  Representations,  S. 

Dele^tion  of  authority.    S^  Potcers,  1. 

Megligence  of  agent  of  sender.     See  Telegraph,  S, 

1.  The  principal  is  not  responsible  for  the  personal  malice  of  his  agent,  and 

expressions  made  by  the  agent  indicating  malice  in  the  absence  of  the 
principal,  are  not  admissible  to  show  the  motive  of  the  principaL  Little 
V.  Rich,  326. 

2.  Where  a  sheriff  and  others  were  sued  for  false  imprisonment  and  malicious 

f prosecution,  a  letter  written  by  the  office  deputy  of  the  sheriff  in  the 
atter's  name,  inclosing  a  capias  for  the  arrest  and  indicating  malice 
toward  the  plaintiff,  in  the  absence  of  the  sheriff,  was  not  admissible 
in  evidence,  though  such  deputy  had  general  authority  to  sign  the  sher- 
iff's name  to  correspondence,  and  had  been  directed  by  the  sheriff  to 
send  the  capias,  the  deputy  himself  not  being  a  party  to  the  suit,  nor 
charged  by  the  pleadings  with  being  an  agent  or  concerned  in  the  arrest 
or  prosecution.    Id. 

3.  A  land  agent  who  in  negotiating  a  sale  acted  for  the  vendor  only,  but  under 

the  contract  for  sale  received  a  deposit  of  earnest  money  from  the  vendee, 
which,  upon  the  latter's  demand,  on  claim  that  the  title  was  imperfect, 
he  refunded, could  not  be  held  in  so  doing  to  have  acted  solely  as  the 
agent  of  the  vendor.    Dohson  v.  Zimmerman,  305. 

4.  If  the  agent  has  knowledge  of  a  fact  at  the  time  he  acts  for  the  principal, 

notice  will  be  imputed  to  the  latter,  notwithstanding  the  agent  had  sudi 
knowledge  prior  to  the  beginning  of  the  agency.  Wright  v.  Hooker,  47. 
6.  The  rule  that  the  principal  is  chargeable  with  notice  of  all  facts  that  oome 
to  the  knowledge  of  his  agent  while  acting  within  the  scope  of  his  agency, 
does  not  apply  when  the  agent  has  a  personal  interest  in  the  matter 
which  would  likely  lead  him  to  conceal  his  knowledge  from  his  principal. 
La  Brie  v.  Carttcright,  144. 

6.  Where  a  factor  shipped  produce  to  a  market  at  which  the  sale  did  not 

realize  a  profit,  evidence  that  he  knew  at  the  time  of  shipment  that  it 
wotdd  not  realize  a  profit  in  such  market,  and  that  at  such  time  there  waa 
a  market  price  for  it  at  place  of  shipment  which  would  have  realized 
a  profit,  was  sufficient  to  support  a  finding  of  negligence.  Webster  v. 
Richardson,  391. 

7.  If  the  factor  ships  produce  to  a  market  where  sale  is  made  without  profit 

and  it  is  not  shown  that  at  the  time  of  shipment  he  had  knowledge  that 
no  profits  would  be  realized,  a  finding  of  negligence  rendering  him  liable 
can  not  be  based  on  a  mere  mistake  in  judgment  or  miscalculation.    Id, 

8.  The  owners  of  twenty  sections  of  land  granted  to  agents  the  exclusive  right 

to  sell  same  within  a  certain  time  and  at  a  fixed  price;  the  agents  were 
themselves  to  furnish  the  abstracts  of  title,  but  were  to  have  no  commis- 
sion unless  the  title  was  accepted  by  the  purchaser.  The  latter  presented 
objections  to  the  title  shown  to  two  sections,  which  the  sellers  were 
unable  to  remedy  within  the  time  stipulated ;  thereupon  t^e  owners  called 
the  trade  off  and  so  notified  the  purchasers.  The  aurents  procured  from 
the  latter  an  agreement  to  take  all  the  eeotions,  except  the  two,  and  to 
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give  time  to  perfect  the  title  to  those;  this  the  owners  declined,  having 
then  sold  part  of  the  land  to  others.  In  a  suit  by  the  land  agents 
against  the  owners  for  their  commissions  for  having  negotiated  a  sale, 
held  that  there  was  no  performance  of  their  underUiking  by  plaintiffs, 
and  a  peremptory  instruction  in  defendants'  favor  was  proper.  Carter 
d  Co.  V.  Harrell  d  Walker,  268. 
0.  A  broker,  in  order  to  earn  his  commission,  must  find  a  purchaser  not  only 
ready,  able  and  willing  to  buv  his  principal's  property,  but  also  upon 
the  very  terms  authorized  by  the  principal.    Oough  v.  Coffin,  650. 

10.  The  agent  or  broker  authorized  to  sell  must  keep  within  the  restricted 

authority  conferred  upon  him,  and  strictly  pursue  the  method  prescribed 
by  his  instructions.    Id. 

11.  Where  the  broker  was  authorized  to  sell  2424  acres  of  land  at  five  dollars 

per  acre,  one-half  cash  and  balance  in  one,  two,  three,  four  and  five  years  n 
with  interest  at  seven  percent,  a  contract  entered  into  by  the  agent  and 
the  alleged  purchaser  in  February  by  which  the  latter  agreed  to  pay  five 
dollars  per  acre,  one-half  cash  and  the  balance  in  one,  two,'  three,  four 
and  five  years,  etc.,  but  containing  a  stipulation  that  the  sale  should 
be  closed  on  or  before  April  1  next,  that  time  being  allowed  to  the 
principal  to  prepare  deeds,  etc.,  and  the  purchaser  to  complete  purchase, 
and  that  one  thousand  dollars  paid  the  broker  should  be  a  forfeit  on 
failure  of  the  purchaser  to  comply,  otherwise  to  be  a  part  of  the  cash 
payment,  and  binding  the  principal  to  execute  deeds,  was  not  a  com- 
pliance with  the  terms  authorized  by  the  principal,  and  did  not  entitle 
the  broker  to  commission  for  procuring  a  purchaser.    Id. 

12.  Where,  in  a  suit  by  the  broker  for  commission,  the  undisputed  facts  showed 

that  the  alleged  sale  was  not  in  accordance  with  the  terms  authorized 
by  the  principal,  evidence  as  to  the  motive  inducing  the  broker  to  so 
draw  the  contract,  and  that  it  was  reasonable  and  customary  to  so  draw 
it,  was  properly  excluded  as  immaterial.    Id. 

13.  In  the  absence  of  any  usage  or  contract  express  or  emplied,  or  conduct  of 

the  seller  preventing  the  completion  of  a  bargain  by  the  broker,  an 
action  by  a  broker  for  his  commissions  will  not  lie  until  it  is  shown  that 
he  has  effected  or  produced  a  sale  of  the  property.  It  is  not  enough 
that  the  broker  has  devoted  his  time,  labor  and  money  in  the  interest 
of  his  employer,  unsuccessful  efforts  however  meritorious  afford  no 
ground  of  action;  and  where  his  acts  effect  no  agreement  or  contract 
between  his  employer  and  lae  purchaser,  the  loss  must  be  his  own. 
English  v.  Wm.  George  Realty  Co.,  137. 

14.  Where  the  broker  under  the -contract  had  no  exclusive  agency  for  sale  of 

land,  the  owner  was  not  liable  for  commissions  on  a  sale  made  by 
himself  in  good  faith  without  the  agency  of  the  broker.    Id. 

15.  Under  the  contract  the  broker  was  to  receive  a  certain  commission  for 

bringing  the  owner  a  purchaser  for  land  at  a  certain  price  per  acre,  or 
as  near  that  as  possible,  and  was  to  submit  a  good  bid  if  he  had  it.  He 
brought  one,  C,  to  see  the  owner  and  the  land,  and  C.  through  the 
broker  made  an  offer  at  less  than  the  listed  price,  which  the  owner 
rejected,  and  there  all  efforts  of  the  broker  to  effect  a  sale  ceased.  The 
offer  to  purchase  by  C.  was  made  with  the  intention  of  buying  for  him- 
self. About  one  year  later  the  owner  in  an  accidental  meeting  with  a 
member  qf  the  firm  of  which  C.  was  a  member,  gave  said  firm  the  ex- 
clusive agency  to  sell  for  a  fixed  period,  for  a  fixed  price,  for  a  certain 
commission,  this  'being  regarded  as  an  option,  the  intention  of  the  mem- 
ber being  to  sell  at  a  profit  to  certain  parties.  Failing  a  sale,  the  firm 
made  an  offer  to  the  owner  to  buy  at  a  certain  price  per  acre  net,  the 
same  price  offered  by  C,  and  the  owner  accepted  and  a  sale  was  made 
to  the  firm,  which  then  had  a  member  who  was  not  such  when  C.'s  offer 
was  made.  Held,  that  the  broker  was  not  the  procuring  cause  of  the 
sale,  though  but  for  his  attempt  to  sell  to  C,  the  sale  to  the  firm  would 
not  have  taken  place,  and  he  could  not  recover.    Id. 

16.  If  without  effecting;  an  agreement  or  accomplishing  a  bargain,  the  broker 

abandons  the  effort,  or  his  authority  is  fairly  and  in  good  faith  ter- 
minated, he  gains  no  right  to  oommitsloni.   In  tuoh  event  it  mattert  not 
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that  after  his  failure  and  the  termination  of  his  ageney,  what  he  has 
done  proves  of  use  and  benefit  to  the  principaL    Id, 

Agreed  Price. 

ETidenee  insufficient  to  show.    See  Coniraet,  2S. 

JUleyi. 

Dedication  by  owner  of  land.    See  Dedication,  1,  S,  ^ 

Ambiguity. 

Meaning  of  contract  left  to  jury.    See  Contract ,  10, 

Asueiidiiieiit. 

By  sheriff  of  return  by  deputy.    See  Attachment,  S, 
As  ground  for  claiming  surprise.    See  Continuance,  5. 
Claim  as  surviving  wife.    See  Limitation,  9. 

Amonnt  in  Controveny. 

Must  be  shown  by  transcript.    See  Appeal,  ft;  Jwrisdieticn,  S. 

Animals. 

Killed  by  railway  train.    See  Railways,  9. 
Injury  at  defective  crossing.    See  Railways,  10, 

Anti-tmst  Law. 

Sale  by  non-resident.    See  Interstate  Commerce,  1,  ft. 

Appeal. 

Statement  of  plaintiff's  claim.    See  Evidence,  SJ^. 

Questions  not  raised  in  trial  court.    See  Injunction,  7. 

Preserving  status  of  property  during  pendency.    See  Injunction^  6. 

Jurisdiction  of  court  below.    See  Jurisdiction,  4. 

Order  granting  new  trial.    See  New  Trial,  S, 

From  refusal  to  allow  claim  against  estate.    See  Pleading,  4« 

Statement  of  facts.    See  Practice  on  Appeal,  1,  2. 

Cross  assignments  of  error.    See  Practice  on  Appeal,  S,  i,  10, 

Fundamental  error.    See  Practice  on  Appeal,  5, 

Presumption  in  support  of  judgment.    See  Practice  on  Appeal,  6, 

Conflicting  evidence.    See  Practice  on  Appeal,  7. 

Reversal  as  to  one  defendant.    See  Practice  on  Appeal,  8. 

Affirmance  on  reduction  of  amount.    See  Practice  on  Appeal,  9, 

Apportionment  of  damages.    See  Practice  on  Appeal,  10. 

Reversal  at  appellant's  cost.    See  Practice  on  Appeal,  11, 

Rulings  on  former  appeal.    See  Stare  Decisis,  1. 

1.  The  appeal  allowed  from  a  judgment  sustaining  a  defendant's  plea  of 

privilege  and  transferring  the  case  to  another  county,  is  limited  to  that 
specific  matter,  and  does  not  confer  power  upon  the  appellate  court  to 
revise  any  other  ruling  in  the  case.    Wolf  v.  8ahm,  566. 

2.  A  party  seeking  to  appeal  from  a  judgment  to  a  higher  court  must  do 

whatever  is  necessary  to  make  it  affirmatively  appear  that  the  appellate 
court  has  jurisdiction;  and  the  County  Court  can  not  exercise  jurisdic- 
tion over  an  appeal  from  Justice  Court  unless  informed  as  to  the 
amount  of  the  judgment  below,  which  it  can  only  learn  from  a  tran- 
script of  the  proceedings  properly  authenticated  by  the  justice.  Missouri, 
K.  d  T,  Ry.  Co,  of  Texas  v.  Bland,  382. 

3.  An  appellant  must  exercise  diligence  to  perfect  a  defective  record  within 

reasonable  time;  and  where  one  appealing  from  a  Justice  Court  judg- 
ment had  neglected  for  six  months,  two  terms  of  the  court  passing,  to 
supply  the  defect  of  want  of  a  properly  certified  transcript  from  the 
Justice  Court,  the  appeal  was  properly  dismissed.    Id, 

4.  On  appeal  to  a  County  Court  from  a  Justice  Court  the  trial  is  de  novo, 

and  the  effect  of  such  appeal  is  to  annul  the  judgment  of  the  Justice 
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Court  in  its  entirety.  When,  therefore,  a  judgment  is  rendered  against 
two  defendants  in  a  Justice  Court  and  only  one  appeals,  and  in  the 
County  Court  a  trial  is  had  between  the  plaintiff  and  said  appealing 
defendant  alone,  and  the  judgment  makes  no  disposition  of  the  other 
defendant,  the  judgment  is  not  a  final  judgment  and  will  not  support 
an  appeal.     Ingraham  v.  Rudolph,  609. 

Appeal  Bond. 

1.  By  the  term  "appellee"  as  used  in  art.  1670,  Rev.  Stats.,  concerning  appeals 

from  a  Justice  Court,  is  meant  the  party  against  whom  the  appeal  is 
taken,  the  partv  who  has  an  interest  adverse  to  setting  aside  the  judg- 
ment appealed  from ;  and  all  such  parties  should  be  made  obligees  in  an 
appeal  bond  from  a  Justice  to  a  County  Court.  Hall  Music  Co,  v. 
Hall  d  Riddle,  610. 

2.  R.  held  a  claim  against  a  partnership  for  breach  of  contract;  this  claim  R. 

assigned  to  H.  and  guaranteed  its  payment;  H.  sued  the  partnership 
in  a  Justice  Court  and  made  R.  a  party  defendant;  R.  admitted  H.'s 
claim,  and  plead  over  against  the  partnership;  a  trial  in  the  Justice 
Court  resulted  in  a  judgment  in  favor  of  H.  against  R.  on  his  guaranty 
alone,  and  that  the  partnership  go  hence  on  its  plea  of  privilege;  R. 
appealed  to  the  County  Court  and  made  his  appeal  bond  payable  to  H. 
alone.  Held,  the  bond  should  have  been  made  payable  to  the  partner- 
ship as  well  as  to  H.  and  the  County  Court  erred  in  overruling  a  mo- 
tion in  the  County  Court  to  dismiss  the  appeal.    Id, 

Apportionment  of  Damages. 

Between  wrongdoers.    See  Damages,  15;  Pro/ciice  on  Appeal,  10. 

Architeet. 

Action  for  price  of  plan.    See  Contract,  2S,  24,  25. 

Arffument  of  Counsel. 

On  issue  not  submitted.    See  Harmless  Error,  S. 

1.  Objectionable  remarks  of  counsel  were  not  ground  for  reversal  where  the 

court  instructed  the  jury  not  to  consider  or  be  influenced  by  them. 
Waggoner  v.  Porterfield,  170. 

2.  Objectionable  remarks  by  coimsel  in  argument  held  not  ^pround  for  reversal 

where  they  were  withdrawn  on  objection  and  the  jury  instructed  by 
the  court  to  disregard  them.     City  of  Ft,  Worth  v.  Williams,  290. 

3.  Reading  authorities  &  the  court  in  the  hearing  of  the  jury,  is  a  matter  of 

{>ractice  largely  confided  to  the  discretion  of  the  trial  court;   and  un- 
ess  an  abuse  of  such  discretion  is  shown,  it  will  not  be  revised.     8t. 
Louis  8,  W.  Ry,  Co.  of  Texas  v.  Ross,  622. 

4.  Where  the  defendant  offered  no  testimony  of  physicians  as  to  the  injuries 

complained  of,  remarks  of  counsel  for  the  plaintiff  in  argument,  that 
adverse  counsel  had  no  right  to  complain  oi  the  lack  of  medical  testi- 
mony because  they  knew  that  defendant  had  the  right  to  demand  that 
plaintiff  be  examined  by  physicians  and  surgeons  and  if  he  refused  to 
submit  himself  to  such  examination  on  request  the  defendant  had  a 
right  to  require  the  court  to  appoint  physicians  to  make  it  and  the 
court  would  have  done  so  and  they  failed  to  avail  themselves  of  this 
privilege,  were  prejudicial  and  reversible  error.  Missouri,  K.  d  T.  Ry. 
Co,  of  Texas  v.  Rogers,  94. 

Arrest. 

1.  A  warrant  for  an  arrest  for  a  felony  issued  by  a  justice  of  the  peace  in 
Ellis  County  and  directed  to  the  sheriff  or  any  constable  of  that  county, 
conveyed  to  the  officers  of  that  county  authority  to  make  arrest  within 
the  limits  of  that  county  only,  and  an  arrest  thereunder  made  in 
Grayson  County,  without  the  provisions  of  the  statute  ( Code  Crim.  Proc, 
art.  259)    having  been  complied  with,  was  unlawful,  and  the  officers 
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making  the  arrest  and  those  who  instigated  it  could  not  defend  their 
action  by  virtue  of  such  warrant.    LiitUs  i?.  R%c\  326. 

2.  Where  the  evidence,  in  an  action  for  malicious  prosecution,  tends  to  show 

that  the  defendants  participated  in  securing  the  indictment,  and  were 
actuated  by  malice  and  having  no  reasonable  grounds  for  believing  that 
the  plaintiff  was  guilty  of  the  offense  charged,  the  issue  is  for  the  jury. 
On  question  of  probable  cause,  see  Landa  v.  Obert,  46  Texas,  539;  Mc- 
Manus  v.  Wallis,  62  Texas,  534,  and  Ramsey  v.  Arrott,  64  Texas,  320.    Id. 

3.  An  arrest  made  in  one  county  on  a  warrant  issued  by  a  justice  of  the  peace 

in  another  county  and  directed  to  the  officers  of  the  latter  county  without 
the  provisions  of  art.  259,  of  the  Code  of  Criminal  Procedure  having  been 
complied  with,  was  unlawful.  The  <^uestion  is  not  affected  by  the  Act  of 
the  29th  Legislature,  amending  articles  258  and  259,  which  authorizes 
arrests  in  one  county  on  a  warrant  issued  in  another  when  directed  to  the 
officers  of  the  county  where  the  arrest  is  made.  Acts  29th  Leg.,  p.  385.  Id. 

AitetimeAt. 

Identifying  property  assessed.    See  Limitation,  S,  6;  Taw  Sale,  5. 
Necessity  of  showing.     See  Taw  Sale,  2, 
Against  unknown  owner.    See  Taw  Sale,  6. 

AulgmiieAt  of  Error. 

Not  constituting  proposition.    See  Briefs,  2. 

Embracing  distinct  propositions.     See  Briefs,  S. 

Upon  admission  of  evidence.    See  Briefs,  5. 

Cross-assignments  by  appellee.    See  Practice  on  Appeal,  S,  4,  10. 

Fundamental  error.     See  Practice  on  Appeal,  5. 

1.  A  single  assignment  of  error  to  the  trial  court's  action  in  overruling  six 

special  exceptions  embracing  different  questions,  is  too  general  to  re- 
quire consideration.     Unknoton  Ovcner  v.  State,  300. 

2.  Appellant  complaining  of  an  erroneous  charge  is  not  limited  to  the  reasons 

stated  in  his  assignment  of  error.  Sickles  v.  Missouri,  K.  &  T.  Ry.  Co., 
13  Texas  Civ.  App.,  434,  distinguished.  Missouri,  K.  d  T.  Ry.  Co.  of 
Texas  v.  James,  589. 

Atsooiationi. 

Regulation  of  affairs.    See  Benefit  Society,  1,  2,  S;  Jurisdiction,  2,  S. 

Assumed  Bisk. 

Of  matters  servant  ought  to  know.    See  Master  and  Servant,  5. 

Inference  from  facts  known.     See  Master  and  Servant,  6, 

Danger  not  obvious.    See  Master  and  Servant,  7. 

Danger  from  live  wire.    See  Master  and  Servant,  8. 

Projection  upon  revolving  shaft.    See  Master  and  Servant,  9, 10, 11. 

Attachment. 

1.  Attachment  may  issue  against  the  property  of  a  non-resident  of  the  State, 

though  the  petition  shows  that  he  is  temporarily  within  the  jurisdic- 
tion where  personal  service  of  citation  may  be  had.    Ball  v.  Parry,  40. 

2.  An  attachment  will  lie  on  a  debt  by  contract  where  the  demand  shown 

by  the  affidavit  arises  on  contract  and  is  for  actual  damages  capable 
of  estimation  by  the  usual  means  of  evidence  and  not  resting  wholly 
or  in  part  on  the  discretion  of  the  jury.    Id. 

3.  Where  the  attachment  sued   out  against  the  nonresident  defendant  was 

executed  by  a  deputy  sheriff,  but  he  signed  his  return  as  deputy  con- 
stable of  the  precinct  and  county  of  the  suit,  there  was  no  error  in 
allowing  the  sheriff  himself  to  correct  the  return  so  as  to  show  that 
the  writ  was  executed  by  the  officer  as  deputy  sheriff,  and,  when  so 
corrected,  refusing  to  qunsh  the  attachment.    Kramer  v.  Lilley,  339. 

4.  Where  a  case  is  reversed  for  error  in  refusing  to  sustain  a  plea  of  privi- 

lege, and  the  court  below  instructed  to  change  the  venue  of  the  suit  to 
the  proper  court  of  the  county  having  jurisdiction  of  the  cause  and 
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'  parties,  the  reversal  does  not  affect  the  attachment  sued  out 'and  levied 
and  other  process,  and  same  will  stand  as  though  issued  out  of  the 
proper  court  of  the  proper  county.    Id, 

Attorneys. 

Privileged  communication  to.     See  Evidence,  16. 
Opinion  upon  abstract  of  title.    See  Innocent  Purchaser,  i. 

Attorney's  Fee. 

Action  against  trustee.    See  Costa,  1, 
Compensation  of  garnishee.    See  Qamiahment,  S,  4* 

Award. 

Of  land  to  purchaser.    See  School  Land,  1, 

Bankruptcy. 

Suit  by  trustee  to  recover  preference  payment.    See  Sureties,  1,  ft. 

Benefit  Society. 

Right ^  to  office  in.     See  Jurisdiction,  2, 
Possession  of  records.    See  Jurisdiction,  3, 

1.  The  civil  courts  will  not  interfere  with  the  internal  operation  of  voluntary 

unincorporated  associations  of  private  individuals,  or  assume  to  review 
their  failure  to  conduct  their  business  affairs  according  to  the  laws  and 
rules  of  the  order,  except  to  protect  some  civil  or  property  right  of  the 
party  complaining.    Oaines  v.  Farmer,  601. 

2.  The  right  to  hold  an  office  or  position  in  a  purely  benevolent  society,  carry- 

ing with  it  no  salary  or  emolument,  is  not  such  a  right  as  can  be  made 
the  basis  of  a  civil  suit  in  the  District  Court.  Id. 

3.  Plaintiff,  claiming  to  have  been  elected  to  the  office  of  Grand  Master  of  an 

unincorporated  benevolent  association  at  a  meeting  of  its  "National  Grand 
Lodge"  in  the  State  of  Kentuckjr  at  which  a  rival  candidate  had  been 
declared  elected  and  had  been  installed  in  office  by  alleged  irregular 
methods,  brought  suit  to  restrain  the  acting  treasurer  of  the  associa- 
tion from  paying' out  its  moneys  on  the  order  of  the  alleged  usurping 
Grand  Master.  The  rival  Grand  Master  and  Secretary,  installed  at 
such  meeting,  intervened,  claiming  to  be  the  regularly  elected  officers, 
and  by  various  amendments  and  pleadings  the  case  assumed  the  form  of 
a  suit  to  determine  the  regularity  and  result  of  such  election  and  the 
true  persons  entitled  to  act  as  officers  of  the  association,  which  issues  the 
court  proceeded  to  decide  and  dispose  of  by  its  judgment.  Held,  that 
the  matters  adjudged  were  such  as  the  court  had  no  power  to  determine 
in  the  absence  of  some  property  right  before  it  and  to  be  affected  by  its 
decree.    Id. 

Bills  and  Notes. 

Preference  payment  by  bankrupt.    See  Sureties,  1,  2, 

Bill  of  Exceptions. 

1.  The  failure  of  the  court  to  file  conclusions  of  fact  when  requested  will  not 

be  considered  on  appeal  without  a  bill  of  exception  taken  before  adjourn- 
ment of  court.     Texas  d  Pac.  Ry.  Co.  v.  Shaumee  Cot.  Oil  Co,,  184. 

2.  A  bill  of  exception  to  the  exclusion  of  evidence  should  show  what  the 

testimony  of  the  witness  would  have  been  if  admitted.  Hatefeld  v. 
Walsh,  573. 

3.  A  bill  of  exception  to  the  admission  in  evidence  of  a  bill  of  lading  on 

the  ground  that  there  was  no  proof  of  its  execution,  should  show  that 
there  was  in  fact  no  such  proof.  A  mere  objection  on  that  ground  is  not 
sufficient.    Maricle  v.  McAlister  Fuel  Co.,  178. 

4.  Objections  to  evidence  will  be  confined  to  the  particular  objections  shown 

by  the  bill  of  exception.    Id. 

5.  An  assignment  of  error  based  upon  the  refusal  of  the  trial  court  to  bear 
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evidence  in  support  of  appellant's  motion  to  tax  costs,  will  not  be  con- 
sidered when  the  bill  of  exceptions  to  the  action  of  the  court  fails  to  set 
out  the  evidence  offered  and  excluded.     Unknoton  Oumer  v.  State,  300. 

6.  Exceptions  to  the  rulings  of  the  court  on  demurrers  are  not  properly 

preserved  in  bills  of  exception,  and  where  so  taken  will  not  be  considered, 
especially  when  such  bills  are  filed  more  than  20  days  i^ter  the  adjourn- 
ment of  court.    Dodson  v,  Zimmerman^  394. 

7.  Bills  of  exception  to  the  admission  of  testimony  can  be  preserved  in  the 

statement  of  facts;  but  in  such  case  it  is  necessary  that  the  statement 
should  be  filed  within  the  time  provided  by  law  for  the  filing  of  bills 
of  exception.    Id, 

BiU  of  Lading. 

Disregard  of  shipper's  routing.    See  Carrien  of  Chods,  1-5. 
Subject  to  correction.    See  Evidence,  11,^ 

Bonds. 

To  whom  made  payable.    See  Appeal  Bond,  1,  ft. 

Enjoining  issuance  by  tax  payer.    See  Injunction,  8. 

^  contractor  for  erection  of  building.    See  School  TrueteeB,  1, 
1.  The  fact  that  the  contractors  themselves  did  not  sign  a  bond  for  the 
faithful  completion  of  a  contract  to  erect  a  school  building,  would  not 
relieve  the  sureties  who  had  signed  and  delivered  the  bond  with  the 
intention  to  be  bound  by  it.    Wright  v,  Jones,  616. 

Books. 

Reading  authorities.    See  Argument  of  Counsel,  5. 
Decisions  of  another  state.    See  Evidence,  21. 
Partnership  accounts.     See  Evidence,  28,  29. 
Contract  to  keep.    See  Insurance,  Fire,  1,  2,  4* 

Boundaries. 

Of  county  judicially  noticed.    See  Judicial  Notice,  1. 

Change  in  territory  of  school  district.    See  School  District,  2,  S, 

Mistake  in  regard  to.    See  Trespass,  1,  2. 

Briefs. 

Correction  of  judgment.    See  Practice  on  Appeal,  i, 

1.  The  rules  of  cou&  governing  the  presentation  of  errors  assigned  by  briefs 

of  the  parties  are  directory  only  and  in  aid  of  the  proper  dispatch  of 
business,  and  where  the  court  in  the  interest  of  justice  chooses  to 
consider  matters  improperly  presented  by  appellant,  the  appellee  can 
not  be  heard  to  complain.    Mitchell  v.  Rushing,  281. 

2.  Assignments  of  error  which  do  not  constitute  distinct  propositions  and 

are  not  followed  by  propositions  in  the  brief  do  not  require  consideration. 
City  of  Ft.  Worth  v.  WiUiams,  290. 

3.  An  assignment  of  error  which  complains  of  the  rulings  of  the  trial  court, 

each  of  which  relate  to  separate  and  distinct  questions,  is  not  entitled 
to  consideration  on  appeal  although  the  assignment  is  followed  by  appro- 
priate propositions  and  statements  explaining  each  of  the  quesUons. 
And  so,  when  each  of  the  questions  or  points  in  the  assignment  is  not 
stated  in  a  separate  proposition,  or  when  the  propositions  are  not 
followed  by  a  proper  statement.    Steely  v.  Texas  Imp.  Co.,  463. 

4.  It  is  no  part  of  the  duty  of  a  Court  of  Civil  Appeals  to  study  a  bill  of 

exception  which  covers  five  pages  of  the  record  to  ascertain  if  there  was 
any  possible  force  or  merit  in  an  assignment  of  error  based  thereon. 
A  ''statement/'  under  an  assignment  of  error,  which  consisto  of  a  mere 
reference  to  a  bill  of  exception  in  the  record,  is  insufficient.  San  Antonio 
d  A.  P.  Ry.  Co.  V.  Spencer,  466. 

5.  A  Court  of  Civil  Appeals  is  not  required  to  consider  an  assignment  of  error 

based  upon  the  admission  in  evidence  of  certain  bills  of  lading,  when  the 
stat^nent  under  the  assignment  does  not  contain  either  the  bills  of 
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lading  or  the  bill  of  exception  to  their  introduction  in  evidence,  nor 
a  reference  to  the  pages  of  the  transcript  where  those  documents  might 
be  found.  Maricle  v.  McAUster  Fuel  Co,,  178. 
6.  The  brief  presenting  error  in  the  refusal  of  a  charge  should  contain  a 
statement  showing  such  charge  to  be  pertinent.  Miawuri,  K,  d  T,  By. 
Co,  of  Tew,  V.  James,  689. 

Brokers. 

Right  to  commissions.    See  Agency,  9-16, 
Contract  of  sale  by.    See  Evidence,  H, 

Buildings. 

Upon  land  of  another.    See  Real  Property,  1. 
Authority  to  contract  for.    See  School  Trustees,  1, 

Building  Contract. 

Bond  for  erection  of  building.    See  Bonds,  1, 

Architect's  suit  for  price  of  plan.    See  Contract,  2S,  tk,  25,  * 

Delegation  of  power  to  make.    See  School  Trustees,  1. 

Burden  of  Proof. 

Goods  delivered  in  damaged  condition.    See  Carriers  of  Goods,  9, 

As  to  negotiation  of  note.     See  Oom^nunity  Property,  2, 

As  to  center  of  county.    See  County  Beat,  4, 

On  plaintiff  to  establish  right  to  recover.    See  Instructions  to  Juries,  17. 

Of  reasonable  time  for  performance.    Qee  Limitation,  8. 

Of  absence  of  contributory  negligence.    See  Negligence,  8, 

Of  riffht  to  sell  for  taxes.    See  Tax  Bale,  1,  2,  S. 

Manufacture  of  converted  property  by  trespasser.    See  Trespass,  S, 

Carriers  of  Ctoods. 

Shipment  to  fill  contract.    See  Damages,  1, 

Delivery  in  damaged  condition.    See  Damages,  2, 

Market  value  at  destination.    See  Damages,  S, 

Injury  to  household  goods.    See  Damages,  4. 

Interest  as  matter  of  law.    See  Damages,  5. 

Failure  to  furnish  cars.  See  Railroads,  11-18. 
\,  The  obligation  imposed  upon  a  railway  by  Article  4574,  Revised  Statutes, 
to  transport  and  deliver  freight  destined  to  any  point  on  a  connecting 
line  without  delay  or  discrimination,  is  complied  with  by  the  physiciS 
delivery  of  same  to  the  connecting  carrier.  That  in  disregard  of  the 
routing  of  such  freight  by  the  shipper  it  compels  the  connecting  line 
to  transport  by  a  route,  different  from  that  so  designated,  though  a 
default  in  its  duty  at  common  law  to  respect  the  shippers'  routing, 
is  not  a  violation  of  the  statute  or  an  unjust  discrimination  within 
its  terms  and  does  not  subject  it  to  the  statutory  penalties.  Missouri, 
K.  d  T.  R.  Co.  of  Tern.  v.  Thompson,  12. 
2.  Plaintiff,  a  dealer  at  Taylor  on  the  I.  &  G.  N.  Railroad,  purchased  lumber 
from  mills  at  Willard  on  a  line  of  defendant's  road  running  from  Trinity 
to  Colmesneil.  The  sellers  at  his  demand  shipped  it  with  written 
directions  to  deliver  at  Trinity  to  the  I.  &  G.  N.  Railroad  for  trans- 
portation over  its  lines  from  Trinity  to  Palestine  and  thence  to  Taylor. 
iBesides  this  route  two  others  were  available,  each  giving  the  defendant 
road  a  larger  proportion  of  the  haul  and  division  of  the  rate,  which 
was  the  same  for  each  of  the  three  routes,  than  did  the  one  selected 
bv  the  shipper.  These  were  by  defendant's  line  to  Trinity,  thence  by 
the  I.  &  G.  N.  to  Houston,  and  by  defendant's  line  to  Taylor,  or  by 
defendant's  road  to  Corrigan,  thence  by  the  H.  E.  &  W.  T.  Ry.  Co.  to 
Houston,  and  from  there  by  defendant  to  Taylor.  By  agreement  between 
defendant  and  the  I.  &  G.  N.,  the  latter  road  disregarded  the  shipper's 
routing  bv  Palestine  and,  following  directions  of  defendant's  way  bills, 
carried  all  such  shipments  to  Houston  and  delivered  them  there  to 
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defendant  to  complete  the  transportation.  It  was  compelled  or  induced 
to  do  BO  by  defendant's  threat  to  divert  the  shipments  to  Houston  by 
way  of  the  H.  £.  &  W.  T.  Ry.  if  it  refused.  Held,  that  such  refusal 
by  defendant  to  respect  the  routing  designated  by  the  shipper  was  not 
an  unjust  discrimination  against  him  within  the  meaning  of  article 
4574,  ReTised  Statutes,  and  did  not  subject  defendant  to  the  penalties 
prescribed  for  violating  that  article.     Id. 

3.  Defendant,  having  refused  to  accede  to  the  contract  to  carry  the  goods  by 

the  route  designated  by  the  shipper,  had  assumed  no  obligation  by 
contract  to  forward  by  such  lines.  The  gist  of  its  offense  was  in  i^ 
requiring  the  connecting  line  to  transport  by  another  route,  and  this, 
though  a  failure  to  perform  its  common  law  duty,  was  not  an  act 
for  which  the  penalties  of  the  statute  against  discrimination  were 
imposed.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Stribling,  99  Texas,  319, 
distinguished.     Id. 

4.  Mandamus  will  only  issue  to  compel  the  performance  of  an  existing  legal 

duty,  as  for  a  carrier  to  issue  a  written  bill  of  lading  for  soods 
when  roquired  (Rev.  Stats,  art.  322).  It  does  not  lie  to  compel  the 
issuance  of  a  bill  showing  the  routing  desired  by  the  shipper  or  to  so  bill 
the  goods  as  to  deliver  to  a  connecting  carrier  with  the  goods  such  ship- 
uer's  routing  instructions,  there  being  no  such  legal  duty  resting  on  the 
carrier.    Id. 

5.  Mandamus  will  not  lie  to  compel  a  carrier  to  make  a  certain  form  of 

contract  with  respect  to  goods  intended  by  plaintiff  to  be  tendered  to 
it  for  transportation  in  the  future  or  to  carry  out  the  directions  of 
the  shipper  as  to  routing  such  ^oods,  though  it  has  repeatedly  refused 
to  do  so  in  the  past  and  the  shipper  expecSs  to  continue  his  shipments 
and  demands  for  a  certain  routing  in  the  future.  The  du(y  arises  only 
when  the  goods  are  offered  for  transportation.    Id. 

6.  Where,  in  a  suit  against  several  railroad  companies  for  the  entire  value 

of  an  automobile  shipped  over  their  lines,  the  evidence  tended  to  show 
that  the  automobile  was  not  entirely  destroyed  in  value  but  was 
onl^  damaged,  it  was  reversible  error  for  the  trial  court  to  assume 
in  its  charge  upon  the  measure  of  damages  that  the  machine  was  value- 
less.   8t.  Louia  8.  W.  Ry.  Co.  v.  Patton,  59. 

7.  Where  each  of  several  connecting  carriers  bound  itself  to  carry  a  shipment 

of  freight  only  over  its  own  line,  and  limited  its  liability  to  damage  done 
on  its  own  line,  one  of  such  carriers  to  which  the  freight  was  tendered 
in  a  damaged  condition  could  not  demand  of  the  carrier  tendering  the 
same  that  it  guaranty  or  prepay  the  entire  freight  charges  from  the 
point  of  shipment  to  destination.     Id. 

8.  Pleading  and  evidence  considered  and  held  sufficient  to  require  the  court 

to  submit  to  the  jury  the  issue  of  demurrage  presented  thereby.     Id. 

9.  When  goods  are  received  in  good  condition  by  the  initial  carrier  and 

delivered  by  the  terminal  carrier  in  a  damaged  condition,  a  prima 
facie  case  is  made  against  the  latter.  In  such  case,  in  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  the  loss  or  damage  was 
caused  by  the  negligence  of  the  terminal  carrier;  and  in  order  to  meet 
the  case  so  made  it  devolves  upon  the  terminal  carrier  to  show  that 
the  damage  did  not  occur  on  its  line.  Atchison  T,  d  8,  F.  By.  Co.  v. 
Smythe,  557. 

10.  The  liability  of  a  common  carrier  to  make  compensation  for  goods  or 

property  lost  Ijy  it,  extends  at  common  law  not  onlv  to  the  duty 
imposed  upon  it  by  law  to  safely  transport  the  goods  but  also  to  its 
responsibility  to  make  reparation  by  way  of  damages  in  favor  of  the 
owner  of  the  property  to  the  fullest  extent  allowed  and  fixed  by  law  in 
such  case;  and  any  agreement  that  diminishes  or  destroys  its  liability  in 
either  of  these  respects  is  contrary  to  public  policy  and  void,  certainly 
when  the  loss  is  attributable,  in  the  eyes  of  the  law,  to  the  negligence  o*f 
the  carrier.    Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ball,  80  Texas,  606.    Id. 

11.  When  the  injuries  and  damages  result  from  a  violation  of  the  contract  of 

shipment  growing  out  of  the  negligence  of  the  carrier,  it  can  not  by 
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contract  restrict  and  limit  its  liability  to  less  than  the  damages  actually 
caused  by  it.     Id. 

12.  Where  the  shipment  is  interstate  and  the  contract  is  to  deliver  the  goods 

in  another  State,  in  the  absence  of  proof  of  the  law  of  such  State  the 
courts  of  this  State  will  presume  that  it  is  the  same  as  the  law  of  this 
State,  and  will  appl^  the  latter  in  determining  whether  a  stipulation 
in  such  contract  limiting  the  liability  of  the  carrier  is  valid  or  other- 
wise.   Id, 

13.  In  the  absence  of  legislation  by  Congress  on  the  subject,  a  State  may 

require  common  carriers,  although  in  the  execution' of  interstate  busi- 
ness, to  be  liable  for  the  whole  loss  resulting  from  their  negligence, 
a  contract  to  the  contrary  notwithstanding;  and  this  is  true  whether 
the  degree  of  care  and  responsibilitv  required  by  such  State  is  enacted 
into  a  statute  or  results  from  the  rules  of  law  enforced  in  its  courts.    Id. 

14.  Where  the  contract  of  carriage,  contained  a  void  stipulation  limiting  the 

liability  of  the  carrier,  the  plaintiff,  by  introducing  the  contract  in 
evidence,  did  not  become  bound  by  the  limited  liability  clause.  The 
contract  of  carriage  being  proved  by  the  instrument,  the  rights,  duties 
and  liability  of  the  parties  were  fixed  by  law.     Id. 

16.  A  finding  by  the  Court  holding  two  connecting  carriers  jointly  and  severally 

liable  for  damages  in  transportation  of  livestock  was  harmless,  if 
erroneous,  where  the  judgment  was  only  against  each  severally  for 
damages  incurred  on  its  line.  MtMouri,  K.  d  T,  Ry.  Co,  of  Tew.  v, 
Lawaon,  388. 
10.  In  a  domestic  shipment  over  connecting  lines  of  railway  the  carriers  are 
jointly  liable  in  an  undertaking  for  through  transportation;  an  answer 
setting  up  distinct  contracts  of  shipment  with  each  road  and  making 
them  exhibits  to  the  pleading  does  not  disprove  such  joint  liability 
where  the  contracts  were  not  offered  in  evidence;  they  were  not  brought 
in  evidence  by  being  exhibited  in  pleading.    Id. 

17.  Testimony  of  the  shipper  that  he  gave  instructions  to  the  commercial  agent 

of  the  railway  company  to  ice  the  cars  before  sending  them  out  to  be 
loaded,  authorized  a  finding  to  that  effect  although  the  written  requisi- 
tion for  the  cars  contained  no  order  for  tee,  and  the  records  covering  the 
movement  of  the  cars  showed  that  they  were  ordered  without  ice. 
Miaaouri,  K.  d  T.  Ry.  Co.  of  Texaa  v.   McLean,   130. 

18.  Where  the  railway  company  knew  that  the  cars  were  ordered  for  the 

•  shipment  of  perishable  produce,  it  was  its  duty  to  furnish  cars  suitable 
and  in  proper  condition  for  the  transportation  of  such  goods.     Id. 
10.  If  a  railway  companv  undertakes  to  carrv  perishable  property  in  cars 
specially  adapted  to  preserve  it,  it  will  become  responsible  for  any 
defect  in  the  cars  resulting  in  injurv  to  the  property.    Id. 

20.  The  duty  of  the  railway  company  to  furnish  suitable  cars  when  it  accepts 

perishable  property  for  transportation,  extends  to  proper  refrigeration 
according  to  established  custom.    Id. 

21.  The  fact  that  the  cabbages  had  just  been  cut  from  their  stalks,  were  sound, 

firm  and  hard  when  shipped,  and  decayed  in  transit  and  were  badly 
damaged  when  they  reached  their  destination,  were  circumstances  tend- 
ing to  show  either  that  the  cars  were  not  properly  constructed  for  the 
carriage  of  such  goods,  or  that  they  were  not  properly  refrigerated, 
and  these  circumstances  were  of  themselves  sufficient  to  warrant  a 
finding  that  the  cars  were  either  not  properly  constructed  or  refrig- 
erated; and  a  finding  of  either  was  sufficient  to  render  the  railway 
company  liable  for  the  damage  to  the  produce.    Id. 

22.  Although  a  shipper  may  discover  before  the  loading  or  departure  of  the 

car  that  it  is  not  suitable  for  carrying  perishable  produce,  he  will  not 
on  that  account  be  deemed  guilty  of  contributory  negligence,  or  of 
having  assumed  the  risk,  where  he  has  no  means  or  opportunity  of 
relieving  himself  of  the  situation.     Id. 

23.  Where  the  shipper  alleged  that  damage  to  a  part  of  the  shipment  was 

caused  by  delay  and  the  court  found  there  was  no  delay,  and  that  the 
damage  resulted  from  the  failure  of  the  carrier  to  ice  the  car,  there  was 
a  variance,  and  a  recovery  was  properly  denied.    Id, 
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24.  Where  a  carload  of  fruit  was  shipped  from  a  point  in  anothtf  State  and 
coDsigned  to  plaintiff  at  Dallas,  xexas,  and  the  defendant  carrier  trans- 

>rted  it  to  Dallas  and  there  delivered  the  car  to  a  terminal  railway 
fhich  in  turn  delivered  it  to  another  railway  company  to  be  shifted  by 
the  latter  to  the  house  track  of  plaintiff  on  its  line,  the  latter,  in 
placing  the  car  on  the  unloading  track,  was  not  a  connecting  carrier, 
within  the  meanine  of  the  statute,  but  acted  as  agent  of  the  defendant 
carrier,  and,  therefore  no  presumption  arose  that  damage  to  the  fruit 
occurred  while  the  car  was  in  its  possession.  8t,  Lcuia  8,  W.  By.  Co, 
of  Tewaa  v,  Jackson  d  Co,,  407. 

25.  It  is  the  duty  of  a  carrier  transporting  perishable  shipments  to  use  reason- 
able diligence  to  protect  such  shipment  from  changes  in  the  weather, 
provided  the  shipper  has  exercised  the  precaution  to  use  a  car  by  which 
the  carrier  would  be  enabled  to  regulate  the  temperature  of  the  car, 
notwithstending  the  shipper  has  failed  to  give  the  carrier  instructions 
regarding  same,  and  failure  on  the  part  of  the  carrier  to  do  so  will 
render   it  liable  for  the   resulting  damages.     Id. 

26.  Where  a  carload  of  fruit  was  shipped  from  a  point  in  New  York  to  a  point 
in  Texas  in  the  month  of  March,  and  there  was  evidence  to  show  that 
the  car  was  provided  with  means  for  refrigerating  and  airing  the 
contents,  but  was  not  iced  at  shipping  point,  the  temperature  being 
10  degrees  above  zero  there  at  the  time;  that  when  the  defendant  carrier 
received  the  car  at  the  point  the  shipment  entered  the  State  of  Texas, 
the  temperature  was  75  degrees;  that  when  it  received  the  car  ito 
employees  having  charge  knew  that  it  was  a  refrigerating^  car  but  made 
no  inspection  to  see  whether  it  needed  icing  or  ventilation  though 
facilities  for  icing  at  such  point  existed ;  and  that  the  failure  to  ice  and 
ventilate  caused  damage  to  the  shipment,  a  finding  of  actionable  negli- 
gence on  the  part  of  the  carrier  was  authorized,  although  the  shipper 
gave  no  instruction  to  ice.  The  fact  that  it  was  the  custom  among 
shippers  of  fruit  from  New  York  to  Texas  during  the  season  when  the 
weather  is  so  warm  that  it  becomes  necessary  to  ice  before  shipment 
to  cause  instruction  to  be  placed  in  the  bill  of  lading  in  reference  to 
icing,  could  not  affect  the  question,  such  custom  not  applving  to  ship- 
ments where  the  car  is  not  iced  before  storting.  The  billing  put  the 
carrier  upon  notice  that  the  car  was  loaded  with  perishable  property, 
and  it  'was  ite  duty  to  exercise  ordinary  care  to  protect  it  from  injury. 
Id, 

27.  When  the  goods  are  shipped  in  good  condition  and  are  delivered  by  the 
last  connecting  carrier  in  a  damaged  condition,  the  presumption  is  that 
the  damage  resulted  from  its  negligence.    Id, 

28.  Where  the  carrier  makes  a  contract  with  the  shipper  to  furnish  cars  at  a 
given  time  to  transport  cattle,  then  the  fact  that  the  shipment  of 
cattle  over  the  carrier's  line  is  so  great  at  such  time  that  it  does  not 
have  cars  sufficient  to  enable  it  to  furnish  the  cars  contracted  for,  will 
constitute  no  defense  to  an  action  for  breach  of  that  contract.  Tescas 
d  P,  Ry.  Co.  V,  Shaionee  Cot,  Oil  Co.,  183. 

29.  Where  the  evidence  was  that  the  shipper  desired  to  ship  cattle  and,  on 
ascerteining  that  the  defendant  carrier  was  unable  to  furnish  cars 
because  of  a  rush  of  business,  arranged  with  another  carrier  to  furnish 
the  necessary  cars,  and  that  the  defendant  agreed  to  receive  said  cars 
for  such  purpose  and  did  receive  them  and  started  them  to  the  shipping 
point,  and  on  the  same  day  notified  the  shipper  that  it  had  received  the 
cars  and  would  teke  them  out  at  once  for  the  cattle  and  for  the  shipper 
to  at  once  get  the  cattle  ready  to  be  loaded,  and  that  acting  on  this 
advice,  the  shipper  did  in  fact  get  the  cattle  ready  for  loading  on  such 
day,  a  finding  that  the  carrier  expressly  contracted  to  furnish  the  cars 
at  a  certain  time  was  supported.    Id. 

30.  A  contract  to  transport  cattle  in  cars  furnished  by  the  shipper  at  a  certain 
time  when  congestion  of  traffic  and  press  of  business  prevente  the  carrier 
from  promptly  accepting  and  handling  all  the  freight  tendered  for 
carriage,  will  not  be  held  void  unless  the  same  is  an  unjust  discrimina- 
tion- as  defined  by  the  statute;  and  to  be  an  unjust  discrimination  it 
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must  appear  that  a  preference  was  given  the  shipper  over  shippers  of 
livestock  who  had  furnished  the  cars  in  which  the  same  were  to  be 
transported.     Revised  Statutes,  art.  4574.     Id,  ^ttf 

31.  Where  the  contract  for  the  carriage  of  livestock  stipulated  that  tllRnipper 

should  give  the  can'ier  notice  in  writing  of  anv  loss  or  injury  before  the 
stock  were  mingled  with  other  stock  or  removed  from  pens  at  destination, 
and  the  carrier,  knowing  that  the  shipper  was  claiming  the  animals 
were  damaged  in  transportation,  caused  its  agent  to  inspect  them  and 
learn  their  condition  and  take  a  memorandum  of  the  claim  and  loss 
before  the  animals  were  removed  from  the  pens  at  destination,  and  there- 
after agreed  that  the  shipper  could  remove  them,  this  constituted  a 
waiver  of  the  written  notice;  and  the  agent  of  the  ca^^rier  at  the  office 
at  such  point,  entrusted  by  the  carrier  with  its  business  there,  was  as  a 
matter  of  law  authorized  to  represent  the  carrier  in  this  respect.  Uis- 
aouriy  K,  d  T.  Ry.  Co.  v.  Hood,  636. 

32.  Evidence  held  sufficient  to  authorize  the  submission  of  the  issue  of  negligence 

on  the  part  of  the  carrier  in  failing  to  water  livestock  while  in  transit. 
Id. 

33.  Where  the  uncontroverted  evidence  showed  that  the  mules  were  in  no  con- 

dition to  be  sold  when  they  reached  destination,  that  before  they  had 
recovered  the  market  there  had  greatly  declined,  and  that  the  shipper 
after  disposing  of  some  of  them  was  compelled  to  take  the  remainder 
to  other  points  to  dispose  of  them,  the  court  was  authorized  to  submit 
the  issue  of  loss  of  market.    Id. 

34.  Charge  upon  the  measure  of  damages  held  correct,  and,  when  construed 

in  connection  with  the  charge  as  a  whole,  not  subject  to  objection  as 
assuming  or  stating  by  implication  that  the  mules  were  in  bad  condition 
at  the  time  they  reached  destination  and  that  the  owner  suffered  injury 
by  reason  of  a  change  in  the  market  there.  Id. 
36.  When  a  carrier  of  cattle  negligently  put  the  cattle  in  infected  pens  en  route 
to  destination,  whereby  the  cattle  could  not  lawfully  be  carried  to 
destination  and  the  carrier  sold  them  at  said  pens,  the  shipper's  measure 
of  damages  was  the  market  value  of  the  cattle  at  their  destination 
at  the  time  they  should  have  arrived  there.  8t.  Louis,  8.  F.  d  T.  Ry.  Co. 
V.  Adams,  246. 

Carrlen  of  Passengers. 

Ejection  from  train.     See  Damages,  11. 

Condition  of  track.     See  Evidence,  1,  If. 

Filthy  condition  of  coach.    See  Evidence,  15. 

Passenger  getting  off  train.    See  Instructions  to  J,uries,  28. 

Discovered  peril.    See  Negligence,  S,  4. 

Condition  of  stations.    See  Railways,  2-5. 

1.  One  entering  a   passenger   train  for  the  purpose  of   assisting  a  female 

relative  on  board  was  entitled  to  reasonable  care  from  the  railwav  with 
respect  to  opportunity  for  alighting,  though  he  gave  no  notice  Uiat  he 
intended  to  get  off  and  not  to  take  passage.  When  it  was  shown  that 
it  was  customary  for  friends  to  render  such  assistance  in  getting  on 
the  train,  that  the  train  stopped  less  than  the  usual  time,  started  before 
plaintiff  could  alight  and  immediately  after  notice  that  it  was  about  to 
do  so,  and  that  plaintiff  was  injured  in  attempting  to  alight  by  falling 
over  a  footstool  or  step  in  the  path  of  his  exit,  the  question  of  defendant's 
negligence  and  plaintiff's  contributory  negligence  should  have  been  left  to 
the  jury,  and  a  peremptory  instruction  to  find  for  defendant  was  un- 
warranted.   Huchingson  v.  Tewis  Cent.  R.  Co.,  229. 

2.  A  carrier  is  not  liable  for  injuries  to  a  passenger  by  the  profanity  or 

disorderly  conduct  of  other  passengers  unless  its  servants  were  present  or 
could  have  anticipated  or  prevented  such  conduct.  Charge  considered, 
and  held  erroneous  for  failure  to  so  qualify  defendant's  liability;  and 
requested  charges  on  the  subject  held  to  have  been  improperly  refused. 
International  <f  O.  N.  R.  Co.  v.  Duncan,  440. 

3.  A  passenger  traveling  over  connecting  lines  of  railway  upon  a  coupon 

ticket,  having  iirrived  at  the  terminus  of  one  of  the  connecting  lines,  was 
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delayed  there  nine  days  by  sickness;  having  then  gone  to  the  station 
of  that  company  to  procure  a  renewal  or  extension  of  time  upon  his 
ticket  which  had  expired,  he  was  permitted,  with  his  family,  to  remain 
in  the  station  building  about  two  hours  before  taking  the  train  of  the 
next  connecting  carrier  at  another  depot  at  a  short  distance  away. 
Held,  that  the  relation  of  passenger  and  carrier  with  the  company  in 
whose  depot  he  so  remained,  had  ended  on  his  arrival  at  the  terminus 
of  that  road,  and  that  while  so  remaining  in  its  depot  awaiting  the 
departure  of  a  train  upon  another  road  he  was  entitled  to  only  ordinary 
care.  Charge  on  this  subject  considered,  and  held  erroneous  in  requiring 
of  defendant  the  high  degree  of  care  that  a  very  prudent  person  would 
have  used  under  similar  circumstances  with  respect  to  the  heating  of 
its  waiting  room.  Requested  instruction  on  same  subject  held  improperly 
refused.    Id. 

4.  Evidence  considered  and  held  to  establish  contributory  negligence  on  the 

part  of  plaintiff,  injured  by  being  struck  by  a  street  car.  There  were 
two  tracks  in  the  street,  cars  running  east  on  the  south  one  and  west 
on  the  north.  Plaintiff,  a  passenger,  wishing  to  get  off  a  car  going  west, 
rang  for  it  to^  sto^  at  G  Street.  In  accordance  with  a  rule  with  which 
he  was  familiar,  it  would  stop  on  this  signal  at  the  further  or  west 
side  of  the  crossing  of  G  Street.  He  stepped  from  the  car  on  the 
north  side  of  the  north  track,  while  it  was  in  motion,  and  just  before  it 
reached  the  east  edge  of  G  Street,  and  walked  at  once,  across  the  track, 
in  the  rear  of  the  car  from  which  he  had  alighted,  to  the  parallel  track 
on  the  south  of  it,  where  he  was  struck  by  a  car  going  east  and  hidden 
from  his  view  by  the  car  from  which  he  had  just  got  off.  A  peremptory 
instruction  to  find  for  the  defendant  should  have  l^n  given,  and  a  judg- 
ment in  plaintiff's  favor  is  reversed  and  rendered  for  the  defendant. 
Austin  Elec.  Ry.  Co,  v.  Lane,  577. 

5.  Where,  in  an  action  against  a  railway  company  for  damages  for  personal 

injuries  caused  by  the  derailment  of  defendant's  train,  the  defendant 
plead  that  the  derailment  was  caused  by  the  malicious  act  of  third 
parties,  evidence  considered,  and  held  insufficient  to  require  the  trial 
court  to  submit  said  issue  to  the  jury.  Oalveston,  H.  d  8,  A,  Ry.  Co, 
V,  Norton,  478. 
0.  In  an  action  against  a  railroad  company  for  damages  for  mental  anguish 
suffered  by  plaintiff's  wife  by  reason  of  alleged  insulting  language  used 
by  defendant's  conductor  to  the  wife,  held,  that  the  testimony  of  the 
wife  that  the  conductor  said  to  her,  "If  I  was  in  your  place  and  con- 
ductors smuggled  my  children  over  the  road  and  not  have  me  pay  for 
them,  I  would  not  give  them  away;  I  would  not  tell  it  on  them,''  was 
properly  excluded  because  said  langnaee  was  not  fairly  susceptible  of  the 
construction  that  the  conductor  intended  to  charge  the  wife  with  undue 
intimacy  with  the  conductors  referred  to.  Carpenter  v.  Trinity  d  B, 
V.  Ry.  Co.,  627. 

7.  To  warrant  a  recovery  against  a  railroad  company  for  harsh  or  insulting 

language  used  by  its  conductor  to  a  female  passenger,  it  is  not  essential 
that  the  conductor  used  the  language  with  evil  intent  or  bad  purpose; 
it  is  sufficient  if  the  language  was  in  fact  used.  Hence,  a  charge  in 
such  case  which  required  the  jury  to  believe  that  the  language  aHeged 
was  ''wilfully"  used,  was  improper.  But,  because  the  petition  alleged 
that  the  language  complained  of  was  ''wilfully  and  maliciously"  used, 
the  use  of  similar  language  in  the  charge  was  not  reversible  error.     Id, 

8.  The  Act  of  the  Thirtieth  Legislature  (Gen.  Laws.  1907,  p.  95)  prohibiting 

common  carriers  in  this  State  from  carrying  passengers  free  of  charge, 
provides  that  a  passenger  who  accepts  free  transportation  at  the  hands 
of  a  conductor  shall  be  guilty  only  of  a  misdemeanor;  hence  a  charge 
in  an  action  against  a  railroad  company  for  damages  for  humiliating 
language  used  by  its  conductor  to  a  female  passenger,  which  instructs 
the  jury  that  the  conductor  had  the  right  to  explain  to  the  passenger  in 
a  courteous  manner  that  she  would  be  guilty  of  a  penitentiary  offense  in 
attempting  to  have  her  child  carried  without  paying  its  fare,  was  cal- 
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culated  to  injuriously  affect  plaintiff's  rights  and  was,  therefore, 
reversible  error.  Id, 
9.  Evidence  considered  and  held  to  support  a  finding  of  negligence  on  the 
part  of  a  railway  company  in  failing  to  furnish  a  stop-stool  and 
assistance  in  alighting,  to  a  passenger,  an  aged  woman  of  defective 
eyesight.     WeathSrford,  M.  TV.  d  N.  W.  Ry.  Co.  v.  White,  32. 

10.  An  instruction  requiring  of  a  carrier  of  passengers  the  utmost  care  is  not 

erroneous  where  such  degree  of  care  is  further  defined  as  that  which 
''would  be  exercised  bv  a  very  careful,  prudent  and  competent  person 
under  the  same  or  similar  circumstances.*'    Id. 

11.  Evidence    considered    and    held    to    support    a    recovery    for    wrongfully 

requiring  a  passenger  to  leave  the  train.  International  d  G.  N.  R.  Co. 
V.  WiUiamSy  176. 

12.  A  passenger  who  had   purchased  a   ticket  for   transportation,  but   had 

innocently  left  it  behind  when  boarding  the  train  is  not  strictly  speaking 
a  trespasser  on  the  train,  and  the  carrier  is  required  to  exercise  care  in 
the  selection  of  a  time  and  place  for  the  ejection  of  such  passenger. 
International  d  O.  N.  R,  Co,  v.  Hood,  334. 

13.  Charge  upon  the  degree  of  care  required  of  carriers  of  passengers,  considered 

and  approved.    Qalveeton,  H.  d  8.  A,  Ry,  Co,  v.  Norton,  478. 

Can. 

Demanding  for  shipment.     See  Railways,  11-18. 

Cases  Followed,  Distinguished,   Overmled,  ete. 

1.  Texas  &  Pacific  Ry.  Co.  v.  Scoggin,  40  Texas  Civ.  App.,  626 ;  Chicago,  R.  I. 

A  G.  Ry.  Co.  V.  Young,  107  S.  W.,  127,  followed,  fif*.  Louis  8.  W.  Ry, 
Co.  of  Tex.  V.  Jackson  d  Co,,  407. 

2.  The  rulings  in  Patty  v.  Miller,  6  Texas  Civ.  App.,  308,  and  Campbell  v. 

Bechsenschutz,  25  S.  W.,  971,  questioned.  Missouri,  K,  d  T,  Ry,  Co,  of 
Tex.  V,  Bland,  382. 

3.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Bowles,  88  Texas,  634,  distinguished. 

City  of  Ft,  Worth  v,  Williams,  290. 

4.  International  &  G.  N.  Ry.  Co.  v.  Butcher,  98  Texas,  462,  and  Missouri,  K.  & 

T.  R.  Co.  V.  Nesbit,  40  Texas  Civ.  App.,  209,  followed.  Texas  Cen.  Ry. 
Co.  V.  Johnson,  51- Texas  Civ.  App.,  126,  distinguished.  Stamford  Oil 
Mill  Co,  v,  Barnes,  420. 
6.  Case  distinguished,  Houston  k  T.  C.  Ry.  Co.  v.  Smith,  63  Texas,  326.  Case 
followed.  Gulf,  C.  k  S.  Fe  Ry.  Co.  v.  Hume,  87  Texas,.  219.  Teoms  d 
P,  Ry,  Co,  V,  Shawnee  Cot,  Oil  Co.,  184. 

6.  Sickles,  V.  Missouri,  K.  &  T.  Ry.  Co.,  13  Texas  Civ.  App.,  434,  distinguished. 

Missouri,  K.  d  T.  Ry,  Co,  of  Texas  v,  James,  589. 

7.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Stribling,  99  Texas,  319,  distinguished. 

Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v,  Thompson,  12. 

8.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ball,  80  Texas,  606,  followed.    Atchison, 

T,  d  8.  F,  Ry.  Co,  v,  Smythe,  557. 

9.  House  V.  Houston  Waterworks  Co.,  88  Texas,  233,  followed.     Qreenville 

Water  Co,  v,  Beckham,  87. 

10.  Wells  V.  National  Life  Assn.,  of  Hartford,  99  Fed.,  222,  distinguished. 

Kramer  v.  Wolf  Cigars  Stores  Co.,  99  Texas,  597,  followed.  Texas  Life 
Ins,  Co.  V,  Roberts,  217. 

11.  Gillum  V.  Railway  Co.,  5  Texas  Civ.  App.,  338,  and  MeClanahan  v.  Stephens, 

67  Texas,  354,  distinguished.    Collier  v,  Campbell  Co.,  153. 

12.  Johnson  y.  Blanks,  68  Texas,  496,  and  Willis  v.  Heath,  75  Texas,  124,  dis- 

tinguished. Kelley  v.  Gibbs,  84  Texas,  146,  and  Moursund  v.  Priess,  84 
Texas,  558,  distinguished.  Carlisle  v.  Sommer,  61  Texas,  125,  questioned. 
Maury  V.  McDonald,  50. 

13.  Foreman*"^.  Meroney,  62  Texas,  723,  followed.     Thigpen  v.  Russell,  211. 

14.  Texas  &  P.  Ry.  Co.  v.  McKoy,  90  Texas,  264;  Gulf,  C.  k  S.  F.  Ry,  Co.  v. 

Rowland,  90  Texas,  365;  Birge-Forbes  Co.  v.  St.  Louis  S.  F.  Ry.  Co.,  53 
Texas  Civ.  App.,  55,  distinguished.  Chicago,  R.  I,  d  G.  Ry,  Co,  v.  Clay, 
526. 
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Catei  Vollowed,  Blitisirulihed,  Oremiled, 

15.  Dugan  v.  Lewis,  79  T^as,  246,  followed.    Dallas  Trutt  d  Bawttff  Bank  v. 

Story,  84. 

16.  First  National  Bank  of  Caero  ▼.  San  Antonio  ft  A.  P.  Ry.  Co.,  1^7  Texas, 

201,  followed.    Hogaeti  v.  Northern  Tea,  Trae,  Co»,  72. 

17.  Sharpe  v.  Kellog,  53  Texas  Civ.  App.,  543,  followed.    Loften  v.  Miller,  253. 

18.  International  ft  G.  ,N.  R.  Co.  ▼.  Edwards,  100  Texas,  22,  distinguished. 

Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  t.  Eyer,  96  Texas,  72,  followed. 
Missouri,  K,  d  T,  Ry.  Co.  of  Tewas  v.  James,  588. 

19.  Chicago,  R.  I.  ft  O.  Ry.  Co.  y.  Johnson,  101  Texas,  422,  followed.    Texa9 

d  N.  O.  B.  Co.  V.  Bean,  341. 

20.  Brown  y.  Dutton,  38  Texas  Ciy.  App.,  294,  overruled.    Wolf  v.  -Sahm,  564. 

21.  Penn  v.  Yellow  Pine  Lumber  Co.,  35  Texas  Civ.  App.,  181,  distinguished. 

Hughes  v.  Adams,  197. 

22.  Sellers  v.  Simpson,  113  S.  W.,  888,  followed.  Gibbs  v.  Scales,  54  Texas  Civ. 

App.,  96,  distinguished.    Blanton  v.  Nunley,  427. 

23.  Wolf  v.  Willingham,  43  Texas  Civ.  App.,  167,  and  Hall  v.  Howell,  56  S.  W., 

561.    distinguished.    Wolf  v.  8ahm,  565. 

24.  Barclay  v.  Dumke,  9  Texas,  150,  followed.    Ft.  Worth  d  R.  0.  Ry.  Co.  v. 

Robertson,  309. 

OertilLoate. 

Of  Land  Commissioner  as  to  center  of  county.    See  County  Seat,  6. 

Certilled  Ck>p7. 

Of  tranflfer  of  lease.    See  Evidence,  22. 

Of  letter  of  Land  Commissioner.     See  Evidence,  t9. 

Of  petition  for  land  grant.     See  Evidence,  S2. 

Challenge. 

Previous  service  as  juror.    See  Juries^  S,  i. 

Defendants  having  controversies  between  themselves.     See  Juries,  5. 

Change  of  Venue. 

Appeal  from  judgment  ordering.    See  Appeal,  1. 
On  sustaining  plea  of  privilege.    See  Venue,  3,  5. 

Citation. 

Showing  amount  in  controversy.    See  Jurisdiction,  5. 
Revising  ruling  on  sufficiency  of.    See  New  Trial,  S. 
Against  unknown  owner  in  tax  suit.    See  Taa  Sale,  6,  9,  lU 

Citlei  and  Towns. 

Agreement  with  water  company.    See  Contract,  1,  2. 

Selection  of  juries  in.     See  Juries,  1,  2. 

Electric  wires  in  highway.    See  Negligence,  16-19. 

City  Ordinance. 

Ringing  of  locomotive  bells.    See  Negligence,  H, 
Blocking  street  crossing.     See  Negligence,  19. 

Clerioal  Error. 

Omission  of  "not"  in  charge.    See  Instructions  to  Juries,  Z8, 

Collateral  Attack. 

On  action  of  Commissioners'  Court.    See  School  District,  S» 
On  judgment  in  tax  suit.    See  Taw  Sale,  6,  9. 

Collision. 

Between  trains.    See  Instructions  to  Juries,  29,  SO. 
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CoauniitioBer  of  Oenenl  land  Oflee. 

Certificate  as  to  center  of  county.    See  County  Seat,  6. 

Certified  copy  of  unacknowledged  transfer.    See  Evidence,  22. 

Letters  as  records  of  office.    See  Evidence,  2S. 

Testimony  that  sale  was  in  good  standing.    See  Evidence,  25, 

Presumption  in  favor  of  award  to  purchaser.    See  School  Land,  1, 

Oommissloners'  Court. 

Change  in  boundaries  of  district.    See  School  District,  2,  S. 

Gommissiom. 

For  sale  of  real  estate.    See  Agency,  S-16, 
For  negotiating  loan.    See  Interest,  1. 

Common  Source. 

Conveyance  to.    See  Trespass  to  Try  Title,  2, 

Community  Property. 

Rights  of  putative  wife.    See  Husband  and  Wife,  2,  S. 

1.  In  this  State  a  survivyig  husband  has  the  power,  as  such,  to  sell  any  of  the 

community  property  of  the  marriage  for  the  purpose  of  paying  its 
community  indeotedness.  This  right  is  not  restricted  by  the  failure  of 
the  survivor  to  qualify  under  the  statute  as  community  administrator, 
nor  to  personal  property,  rather  than  real  estate,  even  though  it  be  the 
homestead.  All  that  is  required  is  that  there  shall  be  community 
debts,  and  that  the  survivor  shall  make  the  sale  in  good  faith  for  the 
purpose  of  pacing  such  debts.    Davis  v.  Carter,  423. 

2.  In  a  suit  by  heirs  of  the  deceased  wife  asainst  an  innocent  purchaser  of 

community  property  from  a  surviving  husband,  the  execution  of  nego- 
tiable promissory  notes  for  the  purchase  money  of  such  property  is  as 
effectual  as  the  payment  of  cash,  in  the  absence  of  eviaence  that  the 
notes  had  not  been  negotiated  before  maturity.    Id, 

3.  Merchandise  purchased  by  the  wife  with  money  borrowed  upon  the  faith  of 

her  separate  property  as  security,  is  not  the  separate  property  of  the 
wife  but  community  property  of  the  husband  and  wife.  Hence  a 
sale  of  merchandise  by  the  husband  to  the  wife,  payment  being  made  by 
funds  borrowed  by  her  and  for  the  repayment  of  which  she  eave  her 
personal  obligation  and  pledged  her  separate  estate,  was  no  sale  at  all. 
Dau)Son  v,  Saldridge,   125.  * 

Compromiie. 

Proof  of  offer  to.    See  Evidence,  12,  IS. 
Effect  on  rights  of  surety.    See  Sureties,  i. 

Cononrring  Vegligenoe. 

Of  railroad  and  street  car  company.    See  Negligence,  22,  2S,  24. 

Connecting  Carriere. 

DisregaMinff  routing  by  shipper.  ^  See  Carriers  of  Goods,  /-5. 
Guaranty  of  freight  charges.     See  Carriers  of  Goods,  7. 
Presumption  against  terminal  carrier.    See  Carriers  of  Goods,  9,  29. 
Interstate  commerce  by.    See  Carriers  of  Goods^  IS. 
Joint  or  several  liability.    See  Carriers  of  Goods,  IS,  15,  16. 
Liability  of  terminal  railway.    See  Carriers  of  Goods,  24. 
Icing  refrigerating  cars.     See  Carriers  of  Goods,  26, 
Termination  of  transit.    See  Carriers  of  Passengers,  5. 

Contideration. 

Failure  of.    See  Contract,  16. 

Sale  by  sample.    See  Contract,  19. 

Interdependent  provisions.     See  Contract,  20.  \ 

Subscription  to  railway.    See  Contract,  21.  ^ 

Subscription  to  corporate  stock.    See  Corporation,  U  i 
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Failure  of  purchaser  to  pay.    See  Limitation,  7. 
Inadequacy  of.     See  Taw  Sale,  8. 

Conitable. 

Arrest  beyond  limits  of  county.    See  Arrests,  1,  S. 
Amendment  of  return.    See  Attachment,  3, 

Conititutional  Law. 

Selection  of  juries  in  cities.    See  Juries,  1,  2. 
Railway  stations.    See  Railways,  2. 
Furnishing  cars  by  railways.    See  Railways,  11, 

Conititutions  Cited. 

[Constitution  of  Texas.] 

Article    5,  sec.  16.    Appellate  jurisdiction.     Missouri,  K.  d  T,  Ry,  Co, 

of  Tex.  17.  Bland,  383. 
Article    9,  sec    2.    County  seats.    Kilgour  v.  Jackson,  103. 
Article  16,  sec.  11.    Usury.    Baum  v.  Daniels,  277. 

[Constitution  of  United  States.] 

Article  1,  sec.  8,  clause  3.     Interstate  Commerce.    Eclipse  Pt,  d  Mfg,  Co, 

V.  New  Proc.  Roof.  Co.,  556. 
Fourteenth  Amendment.      Depriving  of  property.    Tewas  d  P.  Ry,  Co,,  v. 

Andrews,  Reynolds  d  Co.,  304. 

CdLstmotion. 

Of  ambiguous  contract.     See  Contract,  10, 

Itfutual  agreement.     See  Contract,  12. 

Evidence  to  identify  property.     See  Contract,  IS, 

Interdependent  provisions.    See  Contract,  20, 

Of  verdict  of  jury.     See  Injunction,  10. 

Acts  not  covered  by  terms  of  statute.    See  Penalties,  1. 

Conteited  Eleetion. 

For  removal  of  county  seat.    See  Judgment,  5, 

Contiiiiiance. 

Surprise  by  evidence.*  See  New  Trial,  10, 

1.  An  application  for  continuance  to  obtain  testimony  must  show  that  it  is 

material  to  the  applicant.  This  does  not  appear  from  a  statement  that 
the  testimony  will  bear  upon  a  certain  issue  in  the  case  without 
indicating  that  it  would  be  favorable  to  the  party.  Missouri,  K.  d  T, 
Ry.  Co.  of  Tew.  v.  Lavoson,  388. 

2.  A  delay  of  two  weeks  before  trial  without  effort  to  procure  the  taking  of 

depositions  after  the  interrogatories  were  crossed,  shows  lack  of  diligence. 
Id, 

3.  Error  in  overruling  an  application  for  continuance  for  absent  witnesses  is 

cured  where  such  witnesses  appear  and  testify  during  the  progreaa-of  tli« 
trial.     Weatherford,  M.  W.  d  N.  W.  Ry.  Co.  v.  White,  32. 

4.  A  second  application  for  continuance  on  account  of  want  of  testimony  of  a 

witness  who  was  present  at  the  opening  of  the  trial,  but  left  without 
consent  of  the  party  summoning  him  before  being  called  to  testify, 
was  addressed  to  the  discretion  of  the  court.  Case  held  to  show 
no  abuse  of  such  discretion  in  view  of  the  testimony  of  the  absent 
witness  as  compared  with  the  undisputed  facts  otherwise  established.  Id, 
6.  An  application  for  continuance  or  postponement  of  trial  by  defendant  on  the 

f round  of  surprise  by  new  matter  alleged  in  a  supplemental  petition 
led  on  the  morning  of  the  trial,  was  properly  overruled  where  such 
matters  were  pleaded  in  reply  to  the  contributory  negligence  alleged  in 
an  amended  answer  filed  by  defendants  on  the  same  day  and  then  first 
presenting  the  defense  which  was  met  by  the  supplemental  petition. 
Eouston  d  T.  C.  R,  Co,  v,  Lemair,  237, 
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Contract. 

CommiBsioDB  on  sale  of  land.    See  Agency,  8-16, 

Damages  arising  on.     See  Attachment,  2, 

Not  signed  by  principal.    See  Bonds,  1. 

Carrier  disregarding  shipper's  routing.    See  Camera  of  Goods,  IS. 

Limiting  carrier's  liability.    See  Carriers  of  Goods,  10,  11,  12,  IS,  H, 

Joint  liability  for  transportation.    See  Carriers  of  Goods,  16, 

To  furnish  cars  to  shipper.    See  Carriers  of  Goods,  28,  29. 

To  transport  in  cars  furnished.    See  Carriers  of  Goods,  30. 

For  notice  of  claim  for  damages.    See  Carriers  of  Goods,  SI, 

Subscription  to  corporate  stock.    See  Corporation,  1,  2, 

Dedication  of  streets  and  alleys.    See  Dedication,  1,  S. 

Gambling  agreement.    See  Demurrer,  2. 

Financial  ability  to  carry  out.    See  Evidence,  8. 

Bill  of  lading  subject  to  correction.     See  Evidence,  11. 

Signed  by  broker  alone.    See  Evidence,  I4. 

Application  for  employment.    See  Evidence,  18. 

Obtained  b^  misrepresentation.    See  False  Representations,  1,  2,  S, 

Embraced  m  written  instrument.    See  Findings  of  Fact,.  1, 

For  purchase  of  land.    See  Garnishment,  1,  2. 

Specific  performance.    See  Gift,  1,  2. 

Construction  of  written  instrument.    See  Instructions  to  Juries,  1, 

To  keep  books  of  account.    See  Insurance,  Fire,  1-4. 

Commission  for  negotiating  loan.     See  Interest,  1. 

Violation  of  antitrust  law.     See  Interstate  Commerce,  1,  2, 

Failure  to  pay  consideration.     See  Limitation,  7. 

Burden  of  proving  breach.     See  Limitation,  8. 

Joinder  of  parties  and  causes  of  action.    See  Misjoinder,  1. 

Delegating  power  to  make.     See  School  Trustees,  1. 

To  be  performed  within  year.    See  Statute  of  Frauds,  1-S. 

For  sale  of  real  estate.    See  Statute  of  Frauds,  4s  Vendor  and  Purchaser, 

1-7. 
Place  of  performance.    See  Venue,  4,  6. 

1.  A  property  owner  can  not  hold  a  water  company  liable  for  loss  of  his 

property  by  fire  because  of  its  breach  of  its  contract  with  the  city  to 
supply  water  for  fire  purposes.  That  the  city  in  question  is  incorporated 
under  the  general  law  (Revised  Statutes,  art.  418),  and  the  contract 
with  the  city  is  to  supply  the  city  ''and  the  inhabitants  thereof,"  does 
not  affect  the  question.    Greenville  Water  Co.  12.  Beckham,  87. 

2.  A  contract  between  a  city  and  a  water  company  stipulating  that  the  latter 

should  be  liable,  under  its  contract  to  furnish  water  to  the  city  and 
the  inhabitants  for  fire  and  other  purposes,  to  individual  citizens  for 
loss  of  property  sustained  by  reason  of  its  breach  of  the  contract,  would 
be  void;  and  it  follows  that  no  such  implied  liability  could  arise  out  of 
the  contract  to  supply  water  to  the  city  for  fire  and  other  purposes. 
House  V.  Houston  Water  Works  Co.,  88  Texas,  233.    Id. 

3.  When  parties  reduce  their  contract  to  writing  such  writing  is  to  be  taken 

as  embodying  all  previous  negotiations  and  understandings  about  its 
terms,  and  they  can  not  be  varied  by  parol ;  but  the  rule  does  not  apply 
where  it  can  be  made  to  appear  that  the  instrument  was  not  intended 
to  be  a  complete  and  final  settlement  of  the  whole  transaction.  Allen 
V.  Herrick  Hdw.  Co.,  249. 

4.  A  note  given  for  an  amount  stated  bv  the  payee  to  be  due,  was  not  a  final 

settlement  between  the  parties  if  they  did  not  intend  that  it  should 
be.    Id. 

5.  A  verbal  promise  by  one  of  the  parties  at  the  making  of  a  written  contract 

if  it  was  used  to  obtain  the  execution  of  the  writing,  may  be  given 
in  evidence.     Id. 

6.  An  answer,  in  a  suit  by  the  payee  to  recover  on  a  note,  alleging  that  the 

note  was  ffiven  for  the  amount  stated  by  the  payee  to  be  due  him  on 
account  of  various  transactions;  that  the  maker  signed  the  note  in 
order  to  relieve  the  payee  from  financial  stress;  and  was  induced 
thereto  by  the  verbal  agreement  and  promise  of  the  payee  that  there 
should  be  an  accounting  between  them,  and  that  if  the  note  was  in 
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excess  of  the  indebtedness  of  the  maker  the  latter  should  have  credit 
on  the  note  for  such  excess,  and  that  the  amount  for  which  the  note  was 
given  was  in  excess  of  what  the  maker  owed  in  a  certain  sum,  set  up  an 
equitable  defense  and  it  was  error  to  sustain  a  demurrer  thereto.    I(L 

7.  A  contract  for  personal  services  merely,  to  be  compensated  in  part  by 

commissions  on  business  done,  is  distinguished  from  one  where  other 
than  personal  services  are  expended  for  a  similar  return;  the  latter  is 
a  contract  for  profits  as  such;  the  former  is  for  compensation  for 
services,  not  profits,  and  in  reduction  of  the  damages  for  breach  of  the 
contract  by^  the  hirer,  depriving  the  hired  of  the  employment  and  its 
compensation,  evidence  is  admissible  to  show  that  other  employment  was 
secured  after  the  breach  and  what  compensation  plaintiff  received 
therefor.  Wells  v.  National  Life  Ass'n  of  Hartford,  99  Fed.,  222,  5S 
1^.  R.  A.,  1,  distinguished.    TewaS'  Life  Ins,  Co.  v,  Roberts,  217. 

8.  Plamtiff  was  employed  by  an  insurance  company  for  a  term  of  ten  yean, 

as  an  actuary  and  superintendent  of  agencies,  for  a  salary  and  expenses 
and  also  a  commission  on  gross  premium  receipts  during  the  term,  and 
further  commission  on  policies  written  by  him  personally.  In  an  action 
for  damages  by  his  wrongful  discharge  it  is  held  that  the  compensation 
agreed  on  was  for  personal  services,  as  distinguished  from  profits,  and 
that  evidence  offered  by  defendant  of  other  employment  obtained  by  him 
after  his  discharge,  and  of  the  compensation  received  therein  was  im- 
properly excluded.  Kramer  v.  Wolf  Cigar  Stores  Co.,  99  Texas,  597, 
followed.    Id. 

9.  A  contract  of  employment  for  a  term  of  years  retained  in  the  employer  a 

right  to  terminate  the  contract  sooner  if  found  not  to  be  profitable,  fixing 
a  compensation  to  the  employee  in  such  case.  Plaintiff  sued  for  breach, 
claiming  that  it  had  been  terminated  wrongfully  and  in  bad  faith,  and 
waived  all  claims  arising  under  the  contract  by  its  rightful  termination. 
Held,  that  his  action  being  one  for  wrongful  breach  of  the  contract  of 
employment,  defendant  was  entitled,  no^ithstanding  such  waiver,  to 
show  in  reduction  of  damages,  that  plaintiff  afterward  obtained  other 
employment  during  the  term,  and  at  what  compensation.    Id, 

10.  A  contract  by  which  an  insurance  company  retained  the  right  to  discharge 

one  employed  for  a  term  of  ten  years  as  its  actuary  and  superintendent 
of  agencies  in  case  the  business  procured  by  him  was  insufficient  to 
be  profitable  to  the  company,  on  which  question  the  vote  of  its  directors 
should  be  final,  is  held  ambiguous  as  to  whether  the  right  to  discharge 
was  absolute,  with  or  without  cause,  and  a  submission  of  that  question 
to  the  jury  held  to  be  proper.    Id. 

11.  Where  the  right  to  discharge  an  employee  is,  by  the  contract,  not  an 

absolute  one,  but  to  be  exercised  for  cause,  though  the  directors  of  the 
employing  corporation  are  made  by  the  contract  the  final  judges  of  such 
cause,  suit  will  lie  for  their  action  in  so  discharging  if  it  was  without 
cause  and  done  in  bad  faith.    Id. 

12.  The  owners  of  land  contracted  with  a  promoter  who  was  to  supervise  the 

laying  off,  improvement  and  sale  of  it  as  a  suburban  addition.  From  the 
sales  the  owners  were  to  receive  $2,300.  The  promoter  was  thereafter  to 
have  one-fourth  of  all  further  sales  and  to  receive  conveyance  of  an 
undivided  one-fourth  interest  in  the  lots  remaining  unsold,  and  he  bound 
himself  to  exercise  reasonable  diligepce  to  sell  the  property.  Held,  that 
his  right  to  an  undivided  interest  in  the  unsold  lots  was  not  dependent 
on  the  performance  of  his  agreement  to  exercise  reasonable  diligence  to 
sell  the  remainder  of  the  property.  The  remedy  for  breach  of  such 
independent  covenant  w^as  in  an  action  for  damages,  not  in  a  forfeiture 
of  his  commissions.     Mitchell  v.  Rushing,  281. 

13.  Where  a  contract  described  the  property  which  was  its  subject  as  an 

addition  to  a  certain  town,  referring  to  it  by  name,  but  not  to  any  deed 
or  record  identifying  the  lots  and  blocks  specified,  it  was  a  question  of 
fact  to  be  determined  by  evidence  as  to  what  property  was  included 
within  the  description.     Id. 

14.  One  who  by  contract  acquires  the  right  to  receive  certain  property  as 

compensation  for  accomplishing  a  definite  service  can  not,  whm  he  has 


Ikdsx.  673 

Contraet — Continued, 

performed  the  service,  be  deprived  of  such  compensation  on  the  ground 
that  he  has  not  used  adequate  exertions  to  accomplish  it.    Jd, 

15.  When  an  instrument  in  writing  is  delivered  in  escrow  to  be  held  until  a 

certain  event  happens  or  certain  contingencies  are  complied  with,  the 
liability  of  the  maker  commences  as  soon  as  the  event  happens  or  the 
conditions  are  fulfilled,  even  though  there  be  no  actual  delivery 
of  the,  instrument  by  the  depositary  to  the  promisee.  Ketterson  v. 
Inscho,  150. 

16.  I.  and  S.  were  joint  owners  of  certain  personal  property  and  agreed  to  sell 

the  same  to  an  oil  company;  K.,  a  stockholder  in  said  company,  agreed 
to  execute  a  note  with  an  endorser  satisfactory  to  I.  in  payment  of 
his  half  interest,  and  the  oil  company  agreed  to  pay  S.  cash  for  his 
half  interest;  I.  and  S.  executed  a  bill  of  sale  to  the  property  and 
delivered  it  in  escrow  with  the  understanding,  as  between  I.  and  K.,  that 
the  bill  of  sale  should  be  delivered  to  the  vendee  as  soon  as  the  note  was 
accepted  by  I.;  a  satisfactory  note  was  executed  by  K.  and  accepted 
by  1.,  but  by  an.  arrangement  between  S.  and  the  oil  company  the  bill 
of  sale  was  still  held  in  escrow  until  the  company  paid  S.  his  half  of  the 
consideration;  the  oil  company  failed  to  pay  S.  and  the  bill  of  sale  was 
never  delivered.  In  a  suit  upon  the  note  by  I.,  against  K.  and  his 
endorser,  held,  that  the  fact  that  the  bill  of  sale  was  never  delivered 
to  the  oil  company  was  no  defense.  It  took  effect  as  to  I.'s  interest  in 
the  property  immediately  upon  the  acceptance  by  him  of  the  note 
stipulated  for.    Id, 

17.  In  a  suit  for  the  contract  price  of  machinery  manufactured  and  delivered 

by  plaintiff  to  defendant,  defendant  plead  in  reconvention  that  plaintiff 
failed  to  deliver  the  machinery  within  the  time  stipulated  in  the 
contract,  that  the  machinery  was  intended  for  use  during  a  certain 
season,  that  time  was  of  the  essence  of  the  contract,  and  that  plaintiff 
knew  that  unless  the  machinery  was  delivered  as  stipulated  in  the 
contract,  defendant  would  suffer  loss,  evidence  considered  and  held  to 
sustain  defendant's  contention  without  conflict,  and  it  was  therefore 
error  for  the  trial  court  to  submit  said  issue  to  the  jury.  Reagan 
Round  Bale  Co.  v,  Dickinson  Car  Wheel  Co.,  509. 

18.  When  a  contract  provided  for  the  delivery  of  certain  machinery  before 

a  certain  date,  upon  failure  of  the  contractor  to  deliver  the  machinery 
within  the  time  specified,  the  other  party  to  the  contract  might  refuse 
to  receive  the  machinery  tendered  after  the  date  specified,  when  time 
is  of  the  essence  of  the  contract;  but  a  failure  to  exercise  this  right 
would  not  defeat  his  right  to  recover  damages  for  delay  in  the  delivery. 
Id. 

19.  An  original  contract  provided  that  certain  machines  should  be  made  in  a 

certain  way  and  of  certain  materials;  upon  delivery  of  the  first  machine 
the  contract  was  changed  by  agreement  of  the  parties  so  as  to  stipulate 
that  the  remaining  machines  should  be  made  in  exact  accordance  with 
the  first  or  sample  machine.  Held,  the  only  proper  test  of  the  per- 
formance or  breach  of  the  contract  as  to  the  machines  thereafter 
made  was  whether  or  not  they  were  in  accordance  with  the  sample 
machine,  and  the  testimony  of  an  expert  mechanic,  who  had  not  seen  the 
sample  machine,  to  the  effect  that  said  machines  were  not  skilfully 
made,  was  properly  excluded  as  irrelevant  and  immaterial.    Id. 

20.  When  a  contract  provided  that  certain  articles  were  to  be  manufactured  and 

delivered  in  installments  and  payment  was  to  be  made  as  the  install- 
ments were  delivered,  and  that  the  last  delivery  and  payment  were  to' 
be  made  by  a  certain  date,  the  agreement  to  make  paj'ment  must  be 
held  to  have  been  made  with  reference  to  the  agreement  to  deliver,  and  in 
case  of  a  failure  to  deliver  or  of  a  readiness  to  deliver  on  date  named,  the 
payment  would  not  bear  interest  from  said  date  but  only  from  the  date 
when  the  deliverv  or  tender  of  dolivcrv  wns  in  fact  made.    Id. 

21.  Where  the  subscription  contract  did  not  specify  how  the  amount  subscribed 

should  be  paid  to   the   railway  company  or  what  for.   but  expressly 
provided   that   should  the   company   fail   to   extend   its   line   to   the 
Vol.  LV  Civil— 43. 
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connection  contemplated  it  shonld  repay  any  amount  the  subaeribera 
may  have  paid  on  their  subscriptions,  the  fact  that  it  was  under- 
stood between  the  parties  that  so  far  as  necessary  the  amounts  paid 
might  be  expended  in  securing  right  of  way  could  not  prevent  the 
subscribers  from  recovering  the  amount  paid  6n  failure  of  the  company 
to  so  extend  its  line.    Texas  d  Oulf  Ry.  Co.  v.  Whiteside,  593. 

22.  Where  the  president  assumed  to  make  the  contract  on  behalf  of  the  cor- 

poration, and  the  latter  appropriated  and  was  using  the  right  of  way 
secured  under  the  contract,  it  could  not  escape  the  obligations  there- 
under on  the  ground  that  it  was  not  authorized  by  the  stockholders 
or  directors.    Id. 

23.  Evidence   considered   and    held    insufficient   to    support   a   submission    of 

plaintiff's  right  to  recover  for  an  agreed  price  for  furnishing  building 
plans  to  defendant.     Hall  v.  Parry,  40. 

24.  The  submission  of  the  issue  of  liability  for  an  agreed  price  for  furnishing 

building  plans,  in  the  absence  of  evidence  of  an  undertaking  to  pay 
a  fixed  sum,  was  not  made  harmless  error  by  the  fact  that  there  was 
proof  of  an  agreement  to  pay  a  percentage  o)  the  cost  of  the  building 
and  that  this  was  greater  than  the  agreed  price  submitted,  where  the 
evidence  as  to  cost  was  conflicting  and  the  verdict  obviously  based 
on  finding  an  agreement  for  the  fixed  sum.     Id. 

25.  The  acceptance  by  defendant  of  architect's  plans  for  a  building  to  cost 

more  than  contemplated  by  the  original  agreement  could  be  proved  in 
support  of  an  allegation  that  he  agreed  to  pay  for  such  plans.    It  was 
'  a  novation,  and  not  an  estoppel  a^inst  disputing  plainti£rs  performance 
which  would  require  special  pleading.    Id. 

Contributory  Hegligenoe. 

By  shipper  of  perishable  goods.     See  Carriers  of  Ooods,  22. 

In  alighting  from  train.     See  Carriers  of  Passengers,  1. 

In  alighting  from  street  car.     See  Carriers  of  Passengers,  4. 

Applying  law  to  specific  facts.     See  Instructions  to  Juries,  S. 

Looking  and  listening  for  train.    See  Instructions  to  Juries,  23. 

Care   required   of  cripple.     See   Instructions   to  Juries,  25. 

Omission  of  word  "not".     See  Instructions  to  Juries,  28. 

Servant's  knowledge  of  danger.    See  Master  and  Servant,  5,  6,  7. 

Clothing  caueht  in  revolving  shaft.    See  Master  and  Servant,  9,  11. 

Knowledge  of  defects  in  machinery.    See  Master  and  Servant,  19. 

Youth  and  inexperience  of  injured  person.     See  Master  and  Servant,  20. 

Usin^  oil  box  as  step.     See  Negligence,  /. 

Proximate  cause  of  injury.     See  Negligence,  2. 

Discovered  peril.    See  Negligence^  5,  4,  6. 

Obstructed  view  of  track.     See  Negligence,  5. 

Burden  of  proof.    See  Negligence,  8,  9,  10. 

Degree  of  care.     See  Negligence,  15. 

Of  agent  of  sender  of  message.    See  Telegraph,  S. 

Conyertion. 

Measure  of  damages  for.     See  Carriers  of  Goods,  S5;  Real  Property,  1; 

Sequestration,  2. 
Value  of  manufactured  product.     See  Trespass,  IS. 

1.  When  one  person  appropriates  the  property  of  another  in  good  faith  under 

a  mistake  of  fact,  and  by  his  labor  converts  it  into  a  thing  entirely 
different  from  the  oripinal  and  of  greatly  increased  value,  the  title 
to  the  property  will  pass  to  the  person  by  whose  labor  the  change  has 
been  wrought,  and  the  owner  can  only  recover  the  value  of  the  property 
at  the  time  it  was  taken.  This  rule  applied  in  a  case  of  the  manufacture 
of  staves  by  one  person  out  of  timber  belonging  to  another.  Louis 
Werner  Stave  Co.  v.  Pickering,  632. 

2.  A  wilful  trespasser,  or  one  who  appropriates  the  property  of  another  in 

bad  faith,  can  acquire  no  right  in  the  property  however  much  he  might 
increase  its  value  by  his  labor.    Id, 
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Corporations. 

Subscription  in  aid  of  railway  construction.    See  Contract,  21,  3B. 
Alleging  incorporation  of  defendant.    See  Pleading,  1, 
Plea  of  privilege.    See  Venue,  6, 

1.  An  agreement  or  contract  to  take  shares  of  stock  in  a  proposed  corporation, 

considered,  and  held  enforceable  against  the  subscribers  and  not  subject 
to  the  objections  that  it  was  too  indefinite  in  its  terms,  and  wa^  not 
based  upon  a  sufficient  consideration.    Steely  v.  ^Tewas  Imp,  Co,,  463. 

2.  In  a  suit  against  a  subscriber  to  shares  of  stock  in  a  proposed  corporation 

for  the  amount  subscribed,  and  wherein  the  defendant  claimed  that  he 
had  withdrawn  his  subscription,  evidence  considered,  and  held  sufficient 
to  support  a  judgment  against  the  subscriber.     Id, 

Costs. 

Evidence  on  motion  to  tax.     See  Bill  of.  Exceptions,  S. 

Allowance  of  attorney's  fee.     See  Garnishment,  3. 

Error  not  called  to  attention  of  trial  court.    See  Practice  on  Appeal,  11. 

Error  cured  on  appeal.    See  Remittitur,  S. 

1.  Where,  in  a  suit  for  partition  of  land  and  for  the  removal  of  trustees  of  a 

fund  in  which  plaintiff  was  interested,  it  appeared  that  plaintiff  was 
entitled  to  partition  and  had  just  cause  of  complaint  against  the 
management  of  the  trustees  though  not  enough  to  require  their  removal, 
it  was  error  to  tax  the  costs  of  the  suit  and  the  fee  of  the  defendant 
trustees'  attorney,  against  the  plaintiff.    Nagle  v.  Von  Rosenberg,  354. 

2.  The  taxation  as  costs  against  an  unsuccessful  plaintiff  of  a  stenographer's 

fee  lor  taking  the  testimony  in  a  former  trial,  in  which  judgment 
recovered  by  him  was  reversed  on  defendant's  appeal,  though  no  allow- 
ance of  same  had  been  made  by  the  court  until,  on  a  motion  to  retax 
costs,  it  was  allowed  to  standi  is  sustained.  Though  originally  entered 
bv  the  clerk  without  being  allowed  as  required  (Rev.  Stats,  art.  1296) 
the  action  on  the  motion  to  retax  was  a  sufficient  allowance  of  the 
sum  by  the  coiirt,  and  this  could  be  done  at  a  term  subsequent 
to  that  at  which  the  case  was  disposed  of.    Baird  d.  Blair,  686. 

Cotenanoy. 

1.  A  cotenant  of  land  who  cuts  and  appropriates,  or  authorises  another  to 

cut  and  appropriate  the  timber  growing  upon  the  common  estate,  is 
liable  to  the  other  cotenant  for  the  value  of  his  portion  of  the  timber 
appropriated.    Collier  v.  Cameron  d  Co.,  163. 

2.  One  who  with  knowledge  of  the  cotenancy  purchases  from  a  cotenant  the 

timber  growing  upon  the  com'mon  estate  and  appropriates  the  siame,  is 
liable  to  the  other  cotenant  for  his  share  of  the  value  of  the  timber  so 
appropriated.  The  cases  of  Gillum  v.  Railway,  5  Texas  Civ.  App.,  338, 
and  McQanahan  v.  Stephens,  67  Texas,  354,  distinguished.    Id, 

Counties. 

Election  for  removal  of  county  seat.    See  County  Beat,  1-8, 

Creation  of  county  debt.    See  Injunction,  8. 

Notice  of  county  boundaries.     See  Judicial  Notice,  1, 

County  Court. 

Appeal  from  Justice  Court.     See  Jurisdiction,  4>  S, 

County  Judge. 

Declaring  result  of  election.    See  County  Seat,  2,  S,  i. 

County  Beat. 

Void  proceedings  for  removal.    See  Injunction,  8. 
Contest  of  election.     See  Judgment,  5. 
1.  An  election  to  remove  the  county  seat  to  a  point  within  Ave  miles  of  the 
geographical  center  of  the  county  was  not  void  because  the  certificate 
of  the  Commissioner  of  the  General  Land  Office  designated  the  center 
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"to  be  a  point  within  the  boundaries  of  R.  0.  W.  McManus  320-acre 
survey,  near  the  center*  of  said  survey."  The  word  "near,"  meaning 
''adjacent  to,  close  by,  not  far  from,"  is  a  relative  term;  and  a  point 
which  would,  in  the  ordinary  meaning  of  the  terms,  be  "near"  the  center 
of  the  relatively  small  space  of  the  designated  survey  would  be 
sufficiently  definite  as  a  designation  of  the  center  of  the  county. 
Constitution,  art.  0,  sec.  2;  Bev.  Stats,  art.  813.    Kilgore  v.  Jackson,  90. 

2.  In  an  election  to  remove  the  county  seat  from  a  place  without  to  a  place 

within  five  miles  of  the  center  of  the  county,  the  order  for  the  election 
and  the  counting  of  the  votes  were  the  facts  giving  the  coimty  judge 
jurisdiction,  and  his  jurisdiction  to  declare  the  result  in  favor  of  removal 
did  not  depend  upon  the  existence  of  the  fact  that  the  place  receiving 
a  majority  vote  was  within  five  miles  of  the  center  of  the  county,  or  other 
facts  necessary  to  a  proper  decision.    Id, 

3.  A  finding  by  the  county  judge,  upon  a  majority  vote  in  favor  of  removal, 

that  the  result  was  in  favor  of  the  removal,  and  his  judicial  declaration 
of  this  fact,  necessarily  included  a  finding  of  the  fact  that  the  place 
to  which  it  was  sought  to  remove  the  county  seat  by  election  was  within 
five  miles  of  the  center  of  the  county.  His  declaration  of  the  result 
necessarily  involved  also  a  declaration  of  the  existence  of  the  facts  upon 
which  the  correctness  of  his  order  depended.    Id. 

4.  The  finding  of  the  county  judge  that  the  place  to  which  it  was  sought 

to  remove  the  county  seat  was  within  five  miles  of  the  center  of  the 
county,  while  it  might  not  be  conclusive  upon  taxpayers  seeking  to 
prevent  the  removal,  was  sufficient  to  throw  upon  them  the  burden  of 
showing  that  the  facts  did  not  exist  which  authorized  the  removal 
upon  a  majority  vote.  Id. 
6.  The  law  makes  no  provision  for  excluding  from  consideration,  in  determin- 
ing the  geographical  center  of  the  county  for  the  purpose  of  an  election 
to  remove  the  county  seat,  that  part  of  the  territory  covered  by  waters, 
navigable  or  otherwise,  of  the  bays  which  are  within  such  territory 
according  to  the  boundaries  of  the  county  as  fixed  by  the  Legislature; 
and  in  a  suit  to  prevent  the  removal  of  the  county  seat  in  accordance 
with  the  result  of  an  election  as  declared  by  the  county  judge,  evidence 
that  excluding  the  territory  covered  by  such  waters,  the  successful 
place  was  not  within  five  miles  of  the  center  of  the  county,  was  properly 
excluded.     Id. 

6.  It  seems  that  under  the  provisions  of  the  Constitution  and  the  statute  the 

certificate  of  the  Commissioners  of  the  General  Land  Office,  designating 
the  geographical  center  of  the  county  for  the  purpose  of  an  election  to 
remove  a  county  seat,  is  conclusive.     Id. 

7.  In  a  contest  of  an  election  to  remove  the  county  seat  nothing,  it  seems,  can 

be  inquired  into  ^except  what  occurs  on  the  day  of  election,  that  is, 
the  act  of  casting  and  receiving  the  ballots  from  the  voters,  counting 
the  ballots  and  making  returns  thereof.    Id. 

8.  Where  the  election  to  remove  a  county  seat  resulted  in  favor  of  the  town  of 

Anahuac,  and  the  undisputed  facts  were  that  an  addition  to  the  town 
was  a  part  of  what  had  been  known  as  the  town  for  many  years,  and 
that  the  postoffice,  school,  boat  landing,  business  houses  and  what  may 
be  called  the  town  has  always  been  located  on  the  addition,  it  was  clear 
that  the  voters  intended  the  removal  to  be  to  the  addition  and  that  the 
commissioners  had  the  right  to  place  the  courthouse  and  jail  there.    Id. 

Courts,  County. 

Transcript  on  appeal  from  Justice  Court.    See  Juriadiction,  4,  5. 

Courts,  Justioe. 

Bond  on  appeal.    See  Appeal  Bond,  1,  2. 
Transcript  on  appeal.    See  Juriadiction^  i,  5. 

Coverture. 

Tacking  disabilities.    See  Limitationf  $, 
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Creditors. 

Attacking  conveyance  for  fraud.    See  Fraudulent  Conveyance,  1. 

Crossing. 

Contributory  negligence  at.     See  Negligence,  5,  Sf  9* 
Discovered  peril.     See  Negligence,  6, 
.   Charge  on  injury  at.     See  Negligence,  7. 
Blocking  street  with  train.     See  Negligence,  14,  IS, 
Collision  with  street  car.    See  Negligence,  21-24, 
Killing  stock.    See  Railicaya,  9,  10. 

Custom. 

As  to  form  of  contract.     See  Agency,  12, 
Manner  of  doing  work.    See  Evidence,  S7. 

Damages. 

Certainty  of  amount.    See  Attachment,  2, 
Loss  of  market.     See  Carriers  of  Goods,  SS. 
Charge  on  measure  of.     See  Carriers  of  Ooods,  St. 
For  conversion  of  cattle.     See  Carriers  of  Ooods,  95, 
Agreement  for  personal  service.    See  Contract,  7,  8,  9, 
Appropriation  of  property.     See  Conversion,  1,  2, 
Permanency  of  Itajury.     See  Evidence,  36, 
Uncertain  profits.     See  Evidence,  S8, 
Double  recovery.     See  Instructions  to  Juries,  SI,  $2. 
Reforma'tion  of  jifdgment.     See  Practice  on  Appeal,  9, 
'  Apportionment  of.    See  Practice  on  Appeal,  10, 
Conversion  of  house.     See  Real  Property,  1, 
Curing  excessive  recovery.     See  Remittitur,  1,  2,  3, 
Wrongful  seizure  and  sale.    See  Sequestration,  2, 
Presumption  as  to  consciousness.    See  Telegraph,  4, 
Cutting  and  manufacturing  timber.     See  Trespass,  1-3. 
Collecting  illegal  interest.     See  Usury,  1-5, 
Breach  of  contract  to  convey.    See  Vendor  and  Purchaser,  5,  6, 

1.  Where  there  was  no  allegation  by  the  plaintiff  that  the  carrier  had  notice 

that  the  shipment  was  made  to  fill  a  contract  of  sale  at  any  special  price, 
there  could  be  no  liability  for  special  damages  based  on  such  contract 
price,  and  a  question  to  the  plaintiff  intended  to  elicit  the  bargain  price 
was  improper;  but  the  trial  being  before  the  court  without  a  jury,  and 
it  being  apparent  from  the  findings  of  fact  and  conclusions  of  law  that 
the  damages  were  estimated  from  the  market  value  at  destination,  the 
carrier  was  not  prejudiced.  Missouri,  K,  d  T,  Ry,  Co,  of  Tex,  v, 
McLean,  131. 

2.  Where  the  measure  of  damages  was  the  difference  in  the  market  value  of  the 

goods  in  the  conditicfh  in  which  they  should  have  reached  destination  and 
their  market  value  in  the  damaged  condition  in  which  they  arrived,  it 
was  necessary  and  sufficient  for  the  shipper  to  prove  that  the  sum 
realized  from  the  sale  at  destination  was  the  cash  market  price  in 
their  damaged  condition;  but  the  carrier  could  not  complain  that  he 
went  further  and  testified  that  such  sum  was  the  best  price  obtainable. 
Id, 

3.  Where  the  judgment  may  have  been  for  what  the  goods  were  worth  at  the 

point  of  origin,  but  the  findings  of  the  trial  court  showed  that  they 
would  have  been  worth  that  much  or  more  on  the  market  at  destination 
had  they  arrived  there  in  the  condition  they  would  have  been  in  but 
for  the  carrier's  negligence,  the  carrier  had  no  ground  to  complain  of 
the  amount  of  the  damages  awarded. .  Jd. 

4.  Where  household  goods  are  injured  while  being  transported  bv  the  carrier, 

the  measure  of  damages  is  the  difference  in  their  actual  value  just  prior 
to  and  just  subsequent  to  the  injury,  and  not  the  difference  in  the 
market  value.    Atchison  T.  d  8.  F,  Ry.  Co.  v,  Smythe,  658. 

5.  Where  the  plaintiff  recovers  damages  for  injuries  to  the  goods  shipped, 

legal  interest  is  allowed  on  the  amount  as  a  matter  of  law,  even  though 
it  was  not  asked  for  in  the  pleadings.    Id, 
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6.  When  the  probable  amount  of  profits  which  a  party  expects  to  realize  from 

the  performance  of  a  contract  can  be  shown  with  reasonable  certainty, 
and  their  loss  in  case  of  breach  was  in  contemplation  of  parties  at  the 
time  the  contract  was  made,  the  loss  of  such  profits  may  be  recovered 
as  damages  in  case  of  breach  of  the  contract.  Reagan  Round  Bale  Co. 
V.  Dickson  Car  Wheel  Co.,  509. 

7.  In  arriving  at  the  cost  of  a  maniifactared  article  the  items  of  taxes, 

insurance,  repairs  or  depreciation  of  value  of  the  plant,  etc.,  should  be 
added  to  the  value  of  the  labor  employed  in  its  immediate  manufacture. 
This  rule  applies  in  estimating  the  cost  of  crushed  stone.  Chicago,  R.  /. 
d  P.  Ry.  Co,  V.  Risley  Bros,  d  Co.,  67. 

8.  To  entitle  one  to  recover  exemplary  damages  for  the  wrongful  suing  out 

of  a  writ  of  sequestration  both  malice  and  the  want  of  probable  cause 
must  exist.    Webb  v.  Wiginton  d  Co.,  413. 

9.  An  instruction  that  in  order  to  find  that  the  writ  of  sequestration  was  sued 

out  maliciously  it  is  not  required  that  the  evidence  should  show  that 
the  plaintiff  had  actual  enmity  toward  the  defendant,  and  that  if  the 
plaintiff  had  rented  the  property  to  the  defendant  for  a  term  and  not 
by  the  month  and,  knowing  that  he  had  rented  it  for  a  term,  sued 
out  the  writ  of  sequestration,  the  same  would  be  malicious,  was  upon 
the  weight  of  evidence  in  that  it  told  the  jury  that  certain  facts 
would  constitute  malice,  and  was  misleading  in  that  the  jury  had  the 
right  to  conclude  that  the  existence  of  malice  alone  would  be  sufficient 
to  warrant  a  recovery  of  exemplary  damages.    Id. 

10.  In  a  suit  for  damages  for  personal  injuries  the  petition  did  not  allege 

''mental  distress"  in  those  words,  but  did  allege  that  the  plainUff  was 
'^mortified,"  "humiliated"  and  "ashamed."  Held,  a  charge  that  if 
the  jury  found  for  plaintiff  the^  could  consider  "any  pain  of  body,  any 
mental  distress,  any  humiliation  or  shame,"  was  not  calculated  to 
cause  the  jury  to  award  double  damages.  International  d  O.  N.  R.  Co.  t?. 
Hood,  334. 

11.  An  instruction  permitting  recovery  for  damages  on  account  of  such  future 

suffering  as  the  jury  might  find  from  evidence  that  plaintiff  "will 
undergo  in  the  future"  was  more  favorable  to  defendant  than  one 
limiting  the  damages  to  such  "as  she  will  reasonably  and  probably 
undergo."    Weatherford,  M.  W.  d  N.  W.  Ry.  Co.  v.  White,  33. 

12.  On  the  measure  of  damages  for  personal  injuries  the  court  charged  the  jury 

as  follows:  "If  you  find  for  the  plaintiff  and  believe  from  the  evidence 
that  he  was  injured  substantially  as  alleged  in  his  petition,  you  will 
allow  the  plaintiff  such  damages  as  you  believe  from  the  evidence  will 
fairly  compensate  him  for  the  injuries  sustained,  if  any;  and  in  estimat- 
ing the  damages,  if  any,  you  may  take  into  consideration  the  mental  and 
physical  pain,  if  any,  suffered  by  reason  of  his  injury,  if  any;  and  if 
you  believe  from  the  evidence  that  his  injuries,  if  any,  are  permanent 
and  will  diminish  his  capacity  to  labor  and  earn  money  in  the  future, 
then  you  may  take  into  consideration  such  diminished  capacity,  if 
any,  to  labor  and  earn  money  in  the  future."  Held,  the  charge  was 
correct  and  it  was  not  in(!umbent  on  the  court  to  further  charge  the 
jury  that  the  damage  for  diminished  capacity  to  labor  "is  such  a  sum 
as  if  paid  now  will  compensate  him  for  the  amount  he  will  lose  by  reason 
of  his  diminished  capacity  to  labor  and  earn  money  in  the  future." 
San  Antonio  d  A.  P.  Ry.  Co.  v.  Spencer,  457. 
13.  Although  a  verdict  may  seem  excessive,  an  Appellate  Court  has  no 
authority  to  reduce  the  amount  of  the  same  in  the  absence  of  anything 
to  show  prejudice  or  passion  on  the  part  of  the  jury.  Evidence  con- 
sidered and  held  sufficient  to  support  a  verdict  for  $20,000  for  personal 
injuries.     Id. 

14.  Evidence  considered  and  held  to  sustain  a  recovery  of  $7,500  damages  for 

personal  injuries — ^fracture  of  the  leg  bone  and  dislocation  of  the 
ankle.     City  of  Ft.  Worth  v.  Williams,  290. 

15.  A  city  and  a  telephone  company  being  jointly  sued  on  account  of  injuries  to 

a  pedestrian  by  falling  over  the  guy  wire  anchored  in  the  sidewalk  to 
brace   a  pole  supporting  electric  wires,   the  jury  returned  a  verdict 
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for  $1,500  against  the  city  and  $6,000  against  the  Telephone  Company. 
Held  that  a  judgment  thereon  for  $7,500  against  the  latter  company 
was  unwarranted.    Id, 

16.  A  defendant  is  liable  for  the  results  of  a  personal  injury  though  they 

are  aggravated  in  their  subsequent  development  by  circumstances  not 
under  his  control.  His  only  relief  from  responsibility  for  such  subse- 
quent development  is  where  the  circumstances  occasioning  it  are  due 
to  plaintiff's  own  negligence.  Requested  instructions  on  this  subject 
considered  and  held  improper.  International  d  G,  N,  R,  Co,  v,  Duncan, 
441. 

17.  A  recovery  pf  $200  as  damages  for  wrongfully  requiring  a  passenger  to 

leave  train,  resulting  only  in  a  delay  of  a  few  nours  with  no  special 
inconvenience  held  excessive,  and  a  remittitur  of  $100  required.  Inter- 
national d  Q.  N.  R.  Co.  V,  Williams,  176. 

18.  Where  the  plaintiff  was  55  years  of  age  at  V^.3  time  of  his  injury,  with  a 

life  expectancy  of  18%  years;  was  earning  C3.50  i  >  $3.50  per  day  at  his 
trade  as  a  carpenter;  and  it  appeared  that  his  leg  was  crushed  and 
amputated  and  as  a  result  his  capacity  as  a  carpenter  was  practically 
destroyed;  and  that  he  was  confined  to  his  bed  four  months  and  suffered 
great  mental  and  physical  pain,  a  verdict  awarding  him  the  sum  of  ten 
thousand  dollars,  could  not  be  held  excessive,  in  the  absence  of  anything 
to  indicate  that  the  jury  were  influenced  by  improper  motives.  Missouri, 
K.  d  T,  Ry.  Co.  of  Tegoas  v,  Redus,  205. 

19.  A  recovery  for  damages  in  the  sum  of  $10,000,  for  personal  injuries  involv- 

ing loss  of  right  arm,  held  not  excessive.    Waggoner  v.  Porterfield,  170. 

20.  Verdict  awarding  damages  for  personal  injuries  in  the  sum  of  ten  thousand 

dollars  held  excessive.    Texas  d  N.  O.  R.  Co.  v.  Oeiger,  2. 

21.  Recovery  of  damages  in  the  sum  of  $10,000  for  negligence  causing  the  death 

of  a  car  repairer,  by  his  widow  and  minor  child,  sustained.  Houston 
d  T.  C.  R.  Co.  V.  Lemair,  237. 

22.  The  damages  recoverable  for  death  of  the  husband  and  father  of  plaintiffs 

were  not  subject  to  reduction  by  the  fact  that  his  life  was  insured  for 
their  benefit.    Id, 

Bangerovs  Xaoliinery. 

Electric  wires.    See  Master  and  Servant,  8. 

Projection  on  revolving  shaft.     See  Master  and  Servant,  9,  10,  11, 
Use  for  purpose  not  intended.    See  Master  and  Servant,  12,  IS, 
Defective  guide  for  saw.     See  Master  and  Servant,  Ij^.' 
Warning  servant  of  defect.    See  Master  and  Servant,  15,  16. 
Servant's  knowledge  of  defect.    See  Master  and  Servant,  18,  19,  21. 
Youth  and  inexperience  of  servant.    See  Master  and  Servant,  20, 

Death. 

Amount  recoverable.     See  Damages,  21,  22. 
.  Judgment  disposing  of  party.    See  Judgment,  2. 
From  injury  at  public  road  crossing.    See  Negligence,  7, 
Delay  in  delivery  of  message.    See  Telegraph,  1-4, 

Deolarations. 

By  agent.    See  Evidence,  1,  2. 

As  evidence  of  intent.    See  Homestead,  6, 

Bedioation. 

1.  To  constitute  a  dedication  so  as  to  estop  the  proprietor  and  his  privies 

there  need  not  be  a  formal  grant  by  deed,  nor  is  it  necessary  that  use 
by  public  should  be  continued  for  so  long  a  time  as  to  raise  the  pre- 
sumption of  a  grant.  It  is  sufficient  if  there  has  been  some  act  or 
declaration  upon  the  part  of  the  owner  of  the  fee  indicating  unequiv- 
ocally his  purpose  to  dedicate  and  the  public  has  used  the  property  for 
the  purpose  to  which  the  act  or  declaration  of  the  proprietor  indicates 
is  was  his  intention  to  dedicate  it.    Mmczer  t\  Poage,  415. 

2.  The  statute  of  frauds  has  no  application  to  the  doctrine  of  dedication.    Id. 
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3.  Aa  tending  to  show  a  dedication  of  a  strip  of  land  for  an  alley,  an  instni' 

ment  in  writing  executed  and  delivered  by  the  owner  of  the  fee 
acknowledging  the  receipt  by  him  of  a  certain  sum  from  the  adjoining 
owner  in  part  payment  for  five  feet  for  an  all^  between  certain  streets 
and  reciting  a  balance  due,  without  describing  the  strip,  was  admissible; 
and  parol  testimony  was  also  admissible  to  locate  the  strip  and  identify 
it.    Id. 

4.  Evidence  held  sufficient  te  show  conclusively  that  a  strip  of  land  had  been 

dedicated  te  the  public  for  use  as  an  alley.    Id. 

2>eeds. 

Creation  of  streets  and  alleys.    See  Dedication,  i,  S. 
Fraud  on  creditors.     See  Fraudulent  Conveyance,  1. 
Of  homestead  by  husband.     See  Homestead,  IS. 
Notice  to  purchaser.     See  Innocent  Purchaser,  l-J^. 

1.  Where  the  power  to  sell  land  was  to  "Aldace  W.  Caswell,'  and  a  deed  was 

executed  in  the  name  of  the  donor  by  ''A.  W.  Caswell,  attorney  in  fact," 
in  the  absence  of  evidence  to  the  contrary  it  was  sufficiently  apparent 
that  the  deed  was  made  by  the  donee  of  the  power  to  admit  said  deed  in 
evidence.     Lewright  v.  Walls,  643. 

2.  Where  the  grantor  signed  and  acknowledged  a  deed  conveying  land   to 

her  two  sons  in  consideration  of  a  certein  sum  for  which  they  were 
to  execute  their  notes,  and  as  a  further  consideration  they  agreed  to 
pay  her  a  certain  share  of  the  crop  during  her  life,  and  the  uncon- 
troverted  evidence  was  that  the  deed  was  placed  in  the  trunk  of  one 
of  the  vendees,  and  that  the  vendees  took  possession  of  the  land  and 
paid  the  rent  in  accordance  with  the  terms  of  the  contract  for  two 
years  and  up  to  the  time  one  of  them  moved  off  the  land,  delivery  of 
the  deed  was  conclusively  shown.     Tipton  v.  Tipton,  192. 

Defeotiye  Hadiinery. 

Use  for  purpose  not  intended.    See  Master  and  Servant,  12,  1$. 
Guide  to  saw.     See  Master  and  Servant,  lJ^-21. 
Warning  to  servant.     See  Master  and  Servant,  15,  16. 
Knowledge  of  defecte.    See  Master  and  Servant,- 18,  19,  21. 
Youth  and  inexperience  of  servant.    See  Master  and  Servant,  20. 

Delay. 

In  delivery  of  death  message.     See  Telegraph,  S. 

Seliyery. 

Of  instniment  in  escrow.     See  Contra4)t,  15,  16. 

Of  goods  in  instellments.     See  Contract,  20. 

Of  instnmient,  held  conclusively  shown.     See  Deed,  2. 

Demurrage. 

Evidence  raising  question  of  fact.    See  Carriers  of  Goods,  8, 

Demurrer. 

Error  in  overruling.     See  Assignment  of  Error,  1. 
Exceptions  to  action  on.     See  Bill  of  Exceptions,  6. 

1.  In  ruling  on  demurrers  the  court  can  look  alone  to  the  allegations  of  the 

pleadings  to  which  the  demurrers  are  addressed.  Evidence  should  not 
be  introduced  to  aid  the  court  in  its  rulings.     Coons  v.  Qreen,  612. 

2.  That  a  partnership  contract  contemplated  the  disposition  of  town  lots 

by  lottery  was  a  defense  that  could  not  be  interposed  by  demurrer  when 
the  vice  was  not  disclosed  by  the  petition  in  a  suit  by  one  partner 
against  another  for  an  accounting  and  share  of  the  profite.  The  allesed 
defense  did  not  raise  a  question  of  jurisdiction  to  hear  and  detenmne 
the  suit.     Id. 

Deposition. 

Diligence  in  taking.     See  Continuance,  2. 
Objections  to  manner  and  form.     See  Evidence^  5, 
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Deputy. 

Letter  in  name  of  sherifT.     See  Agency,  2. 
Amendment  of  return.    See  Attachment,  S. 

Derailment. 

By  act  of  trespasser.    See  Carriers  of  Passengers^  5. 

Description. 

In  sale  of  growing  timber.     See  Bales,  1,  2, 
Of  land  sold  for  taxes.     See  Taw  Hale,  5. 

Diligence. 

In  presenting  correct  record.     See  Appeal,  S. 
In  taking  depositions.     See   Continuance,  2. 
In  obtaining  evidence.     See  New  Trial,  7. 

Directors. 

Ratification  of  president's  contract.    See  Contract,  22. 

Dliablllty. 

Possession  begun  prior  to  marriage.    See  Limitation,  5. 

Discharge. 

Breach  of  contract  of  employment.    See  Contract,  7-11;  Evidence,  7. 

DiscoTcred  Peril. 

Discovery^  and  appreciation  of  peril.     See  Negligence,  S,  4* 
Degree  of  care  required.     See  Negligence,  6,  7. 
Operating  engine  without  light.     See  Negligence,  10, 

Discretion. 

Held   not  abused.     See   Continuance,   4> 
Objections  addressed  to.     See  Evidence,  27. 

Discrimination. 

Against  shipper   in   routing  goods.     See  Railu>ays,  i~4- 
Preference  to  shippers.     See  Carriers  of  Goods,  SO. 

District  Clerk. 

Entry  of  judgment  after  adjournment.     See  Execution,  Jt,  2,  S;  Judg- 
ment, 1. 

Earnings. 

Diminished  capacity  to  labor.    See  Damages,  12. 

Elections. 

For    removal    of    county    seat.      See    County   Seat,    IS;   Injunction,   8; 
Judgment,  5. 

Electricity. 

Injury  by  live  wire.     See  Master  and  Servant,  8. 
Transmission  of  message.    See  Telegraph,  I-4.  . 

Equitable  Title. 

Improvements  upon  llind  of  another.    See  Real  Property,  S. 
Suit  by  holder  of  legal  title.     See  School  Trustees,  2. 

Error. 

In  overruling  exceptions.    See  Assignment  of  Error,  1. 
In  charge  of  court.    See  Assignment  of  Error,  2. 
Presentation  on  appeal.     See  Briefs,  1~S. 
Not  ground  for  reversal.     See  Harmless  Error,  1-6. 
Cross-assignments  of.     See  Practice  on  Appeal,  S,  4*  iO, 
Held  to  be  fundamental.    See  Practice  on  Appeal,  5, 
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Error — C<miin%ied. 

Reformation  and  afBrmanee.    See  Practice  on  Appeal^  9. 

Not  called  to  attention  of  trial  court.    See  Praciioe  on  Appeal,  10,  11. 

In  amount  of  damages.    See  Bemiiiitur,  i-^. 

Eforow. 

Instrument  delivered  in.    See  Contract,  15,  16. 

Estates  of  Decedents. 

Land  certificate  issued  to  heirs.    See  Adminietration,  1, 

Sale  by  surviving  husband  or  wife.    See  Community  Property,  i-5. 

Application  for  administration.    See  Evidence,  SI, 

payment  of  legacies.    See  Executor,  1-9. 

Estoppel.  • 

By  acceptance  of  architect's  plan.    See  Contract,  tS, 
Presumption  of  grant.    See  Dedication,  i. 
Consent  of  lesatees  to  payment.    See  Eweoutora,  1. 
Conveyance  of  homestead  by  husband.    See  Homestead,  2, 
Reliance  upon  assurances.    See  Sales,  6. 

Erldenee.  , 

Account  for  goods  sold.    See  Account,  1. 

Declarations  of  agent.    See  Agency,  1,  2, 

Exceptions  to  admission  of.     See  Bill  of  Exceptions,  2-5. 

Improper  admission  of.    See  Briefs,  5, 

Presumption  against  terminal  carrier.    See  Carriers  of  Goods,  9, 

Exhibits  in  pleading.     See  Carriers  of   Goods,  16. 

Cotonporaneous  verbal  agreement.    See  Contract,  8,  5. 

Parol  agreement  as  to  credit.    See  Contract,  6, 

Other  occupation  by  discharsed  employee.    See  Contract,  7,  8,  9. 

Identifying  property  sold.    See  Contr€Uft,  IS, 

Proper  construction  of  machineiy.     See  Contract,  19, 

Acceptance  of  architect's  plan.     See  Contract,  25. 

Certificate  of  Land  Commissioner.     See  County  Seat,  6. 

To  show  special  damages.    See  Damages,  1. 

Difference  in  market  value.    See  Damages,  2, 

To  show  dedication  of  street.     See  Dedication,  S. 

Identity  of  srantor.    See  Deed,  1, 

Delivery  of  instrument.    See  Deed,  2. 

Ruling  mi  pleading.    See  Demurrer,  1, 

Rulings  not  ground  for  reversal.    See  Harmless  Error,  2-6, 

Declarations  showing  intent.     See  Homestead,  6. 

Notice  to  purchaser.    See  Innocent  Purchaser,  1,  2,  4. 

Boundaries  of  county.    See  Judicial  Notice,  1. 

Of  rendition  of  judgment.    See  Jurisdiction,  i. 

Identity  of  land.     See  Limitation,  6, 

Reasonable  time  for  compliance.     See  Limitation,  8. 

Newly  discovered.     See  New  Trial,  5-8, 

Neffligence  in  permitting  open  ditch.    See  Pleading,  S, 

Delegation  of  power  by  executrix.     See  Powers,  1, 

Personal  examination  of  plaintiff.    See  Practice  in  Trial  Court,  1. 

Presumption  in  absence  of  statement  of  facts.    See  Practice  on  Appeal,  S, 

In  aid  of  description  of  land.    See  Sales,  1, 

To  show  intentional  breach  of  contract.    See  Sales,  4- 

Representations  as  to  meaning  of  language.  See  Sales,  6, 
1.  The  issue  bein^  whether  or  not  a  railroad  track  at  a  certain  point  was  in 
a  safe  condition  for  the  operation  of  passenger  trains  thereon,  it  was 
proper  to  permit  a  witness  to  testify  that  on  the  evening  before  the 
wreck  occurred  at  said  point  on  the  following  morning,  a  third  party, 
not  in  the  employ  of  tne  defendant,  said  to  defendant's  section  fore- 
man then  at  work  on  the  track,  that  he  would  have  a  serious  wreck 
**\i  he  didn't  spike  up  those  ties;"  and  the  answer  of  the  foreman  that 
''that  was  the  way  ne  had  instructions  to  spike  them;"  the  foreman 
having  previously   testified  that  the  track   was  in   a  safe  condition. 
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and  a  proper  predicate  having  been  laid  for  said  discrediting  testimony. 
Galveston,  H.  d  S,  A,  Ry,  Co,  v.  Norton,  478. 

2.  The  declarations  of  an  agent  in  respect  to  a  matter  within  the  scope  of  his 

apparent  authority,  in  the  line  of  his  duty  and  at  the  time  and  place 
a  negligent  act  complained  of  occurred,  are  competent  evidence.  It  is 
otherwise  as  to  such  declarations  in  the  nature  of  a  narrative  after 
the  act  has  occurred.    8t.  Louis,  8.  F,  d  T.  Ry.  Co,  v,  Adama,  245. 

3.  Objections  to  the  manner  and  form  of  taking  depositions  should  be  made 

before  the  trial  commences.    Id. 

4.  In  a  suit  for  damages  for  personal  injuries  caused  by  the  derailment  of  a 

railroad  train,  the  main  issue  being  as  to  whether  defendant  was 
negligent  in  allowing  its  track  to  get  into  such  -  condition  as  to  cause 
the  derailment  and  consequent  injuries  to  plaintiff,  it  was  permissible 
to  prove  that  the  track  was  in  bad  condition  along  that  section  of  the 
road  at  and  in  the  vicinity  of  the  wreck.  San  Antonio  d  A.  P.  Ry,  Co, 
V,  Spencer,  456. 

5.  Admissions  of  evidence  that  the  projecting  set-screw  bv  which  plaintiff 

i^as  caucht  and  drawn  into  a  revolving  shaft  had  been  removed  by 
defendant  after  the  injury,  were  not  erroneous  where  such  proof  was 
offered,  not  as  evidence  of  negligence,  but  as  excuse  for  plaintiff's 
inability  to  have  such  set-screws  exhibited  for  examination  upon  the 
trial.     Waggoner  v,  Porterfield,  169. 

6.  Testimony  by  a  minor  employee  that  his  attention  had  never  been  called 

to  a  projecting  bolt  in  the  machinery  which  he  was  operating  which 
caused  him  to  be  caught  and  injured,  was  admissible  on  the  question 
of  his  knowledge  or  means  of  knowledge  of  its  existence.    Id, 

7.  On  the  issue  of  good  faith  in  the  discharge  of  an  employee,  evidence  of 

the  amount  of  expense  accounts  submitted  by  him  for  allowance  under 
his  contract  of  employment  should  have  been  received.  Teaaa  Life 
Ins.  Co.  V.  Roberts,  218. 

8.  On  the  issue  as  to  whether  a  certain  contract  was  made  by  defendant, 

evidence  of  his  financial  ability  to  carry  out  such  imdertaking  was 
inadmissible.     HaU  v.  Parry,  40. 

9.  Plaintiff  cannot  be  impeached  by  contradicting  his  evidence  on  immaterial 

matters,  though  pleaded  by  him  without  exception  and  proved  without 
objection  made.    Id. 

10.  Where  a  vendor  sued  the  widow  and  children  of  his  vendee  for  rents 

constituting  a  part  of  the  consideration  for  the  deed  to  land  and  to 
foreclose  the  vendor's  lien,  testimony  of  a  witness  through  whom  plain- 
tiff did  not  claim  that  the  latter  had  after  the  death  of  the  vendee 
executed  a  deed  to  said  witness  purporting  to  convey  the  land,  that 
witness  brought  suit  against  defendant  for  the  land  and  lost  the  suit 
and  thereafter  reconveyed  to  plaintiff,  could  not  affect  plaintiff's  case, 
and  a  charge  limiting  its  effects  to  the  credibility  of  the  witness  was- 
proper.     Tipton  v.  Tipton,  192. 

11.  The  fact  that  it  appeared  upon  the  face  of  a  bill  of  lading  that  it  was 

made  "subject  to  correction"  would  not  affect  its  competency  as 
evidence  when  there  was  no  evidence  that  a  correction  had  been  made 
or  that  ground  therefor  existed.     Maricle  v,  McAlister  Fuel  Co.,  178. 

12.  An  offer  to  compromise  a  prospective  suit,  if  expressly  or  impliedly  made 

without  prejudice  can  not  be  admitted  in  evidence  when  objected  to. 
The  reason  of  the  rule  is  that  the  law  favors  the  compromise  and 
settlement  of  controversies  without  litigation  and  as  the  admission 
in  evidence  of  such  offers  tends  to  discourage  such  settlements,  it  is 
against  the  policy  of  the  law.  Floresville  Oil  d  Mfg,  Co,  v,  Texas 
Refining  Co,,   78. 

13.  In  a  suit  for  breach  of  a  contract  of  sale,  the  admission  in  evidence  of  an 

offer  by  the  plaintiff  to  waive  the  claim  for  damages  if  the  defendant 
would  comply  with  the  original  contract,  was  reversible  error,  although 
the  defendant  made  no  reply  to  the  offer.     Id, 

14.  Where  the  contract  for  the  sale  of  oil  was  not  signed  by  either  party  but 

by  the  broker  alone,  and  the  latter  testified  to  conversations  had  by 
him  with  the  manager  of  the  seller  on  the  day  of  sale  tending  to  show 
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authority  from  the  latter  to  sell  and  also  oonflrmation  of  sale,  testi- 
mony of  the  manager  of  the  seller  that  he  held  several  conversations 
with  the  broker  on  that  day,  that  he  gave  an  option  to  tiie  broker  to 
sell  on  that  day  up  to  midnight,  that  the  broker  made  no  report  to  him 
of  a  sale  or  connrmation,  and  that  he  did  not  at  any  time  receive 
any  written  notice  of  a  sale  of  the  oil  or  the  writing  called  ''confirma- 
tion of  sale,"  and  heard  nothing  of  such  sale  until  several  days  there- 
after, was  admissible  in  evidence  in  connection  with  the  undisputed 
fact  that  under  the  rules  of  the  association  to  which  both  parties 
belonged,  when  an  option  is  given  a  sale  must  be  confirmed  before 
midnight  of  the  same  day  or  it  is  not  binding  on  either  party; 
and  it  was  not  necessary  to  deny  the  authority  of  uie  broker  to  execute 
the  contract  in  behalf  of  the  seller,  to  render  it  admissible.     Id. 

15.  In  an  action  by  a  passenger  for  injuries  attributed  to  the  filthy  and  un- 

sanitary condition  of  the  coach,  it  was  not  error  to  admit  evidence 
that  the  child  of  another  passenger  became  sick  and  vomited  in  an 
adjoining  compartment  of  the  coach.  International  d  G.  N,  R.  Co.  v. 
Duncan,   440. 

16.  Testimony  of  an  attorney  that  plaintiff  had  applied  to.  employ  him  to 

bring  suit,  submitting  a  statement  variant  from  his  testimony  on 
the  trial  upon  which  such  attorney  had  declined  to  bring  the  suit, 
was  properly  excluded  on  objection  b^  plaintiff.  It  is  irrelevant* 
immaterial  and  a  privileged  communication.    Id. 

17.  Testimony  of  a  plaintiff  that  he  feared  blood  poison  would  set  in  and 

prove  fatal  as  a  result  of  personal  injuries,  is  competent  in  proof  of 
mental  anguish.    Southern  Kan.  Ry.  Co.  of  Tern.  «.  McSwain,  317. 

18.  The  fact  that  the  form  of  an  application  for  employment  bore  the  heading 

or  name  of  a  different  railroad  company  from  the  one  in  whose 
employment  the  plaintiff  was  when  injured,  would  not  render  said 
application  inadmissible  in  evidence  when  it  was  shown  by  the  testi- 
monv  that  said  application  was  the  one  upon  which  plaintiff  obtained 
employment  with  the  defendant  company.  Id. 
10.  When  an  objection  is  good  in  part  and  not  good  in  part  and  the  objection 
is  to  the  evidence  as  a  whole,  the  objection  is  properly  overruled.    Id. 

20.  Testimony  that  it  was  the  duty  of  the  plaintiff  before  undertaking   a 

certain  task  to  take  certain  precautions  for  his  own  safety,  was  subject 
to  the  objection  that  it  was  a  conclusion  of  the  wilaiess.    Id, 

21.  The  decisions  of  the  courts  of  another  State  are  not  admissible  in  evidence 

to  prove  the  statutes  of  such  State.  Atchi9on,  T.  d  8.  F.  Ry.  Co.  v. 
Smythe,  558. 

22.  There  is  no  statute  requirinff  the  transfer  of  a  lease  of  public  school  land 

to  be  acknowledged  in  oraer  to  be  filed  and  acted  upon  in  the  (xeneral 
Land  Office,  and  being  a  record  of  that  office,  a  certified  copy  of  such 
transfer  is  competent  evidence.     McKee  v.  West,  460. 

23.  Copies  of  letters  of  the  Land  Commissioner,  preserved  in  the  ordinary 

way,  are  copies  of  the  records  of  that  office  and  are  admissible  in 
evidence.     Id. 

24.  An  objection  to  evidence  not  made  in  the  court  below  can  not  be  considered 

on  appeal,  for  the  obvious  reason  that  it  might  have  been  met  and 
overcome  on  the  trial  if  made  there.     Lewright  v.  Walls,  643. 

25.  Where  it  was  agreed  on  a  trial  that  the  deposition  of  the  Commissioner 

of  the  General  Land  Office  might  be  taken  in  lieu  of  record  evidence 
whereby  it  might  be  shown  that  the  sale  from  the  State  to  B.  H. 
Hopper  was  in  good  standing  in  the  Land  Office  Department  of  Texas 
in  J.  B.  Puryear,  the  testimony  of  the  Commissioner  of  the  Land  Office 
as  to  the  contents  of  a  paper,  document  or  record  in  the  Greneral  Land 
Office  furnished  by  the  Comptroller  relating  to  such  sale  and  transfers, 
was  admissible  over  objection  that  it  was  not  the  best  evidence.     Id. 

26.  A  report  of  a  railroad  company  to  the  Railroad  Commission  of  this  State 

is  competent  evidence  in  a  suit  against  such  company  when  the 
report  purported  to  be  the  act  of  the  company  through  its  auditor, 
and  the  handwriting  of  the  auditor  is  proved.  Chicago,  R.  I.  d  O. 
Ry.  Co.  V.  Risley  Bros,  d  Co,,  67, 
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27.  Objections  to  evidence  not  made  when  it  was  offered,  but  raised  by  subse- 

quent motion  to  exclude  it,  are  addressed  to  the  discretion  of  the  court. 
Haizfeld  v.   Walah,  573. 

28.  Testimony  of  a  witness  as  to  the  state  of  accounts  of  a  partnership  was 

not  objectionable  on  the  ground  that  the  books  were  the  best  evidence, 
where  it  does  not  appear  that  the  witness  was  testifying  as  to  the 
contents  of  the  books,  rather  than  matters  of  his  personal  knowledge 
as  a  manager  of  the  business.     Id. 

29.  Testimony  as  to  whether  certain  items  were  included  in  the  accounts  on 

partnership  books  was  inadmissible  from  a  witness  who  did  not  keep 
the  books.    Id. 

30.  On  the  issue  as  to  the  profits  of  a  business  during  a  certain  year,, evidence 

as  to  the  profits  in  other  years  was  not  receivable.    Id. 
81.  The   issue   being   one   of    identity    of   persons,    statements    made    in    an 
application  for  administration  upon  the  estate  of  one  of  the  decedents, 
and  in  the  orders  of  the, Probate  Court,  were  admissible  in  evidence, 
upon  said  issue.    Bailie  v.  Western  L.  8.  d  Land  Co,,  473. 

32.  Certified  copies  from  the  Land  Ofilce  of  a  petition  to  the  Legislature  to 

pass  a  special  Act  authorizing  the  Commissioner  of  Claims  to  issue  land 
certificates  to  the  heirs  of  a  soldier  killed  in  the  Texas  Revolution, 
together  with  supporting  affidavits  accompanying  said  petition,  were 
competent  evidence  in  a  suit  concerning  the  title  to  the  land  located 
by  virtue  of  said  certificates.    Id. 

33.  On  appeal  to  the  District  Court  from  an  order  disallowing  in  part  a  claim 

against  an  estate,  plaintiff  may  read  in  evidence  his  original  claim 
verified  in  accordance  with  the  statute  and  approved  by  the  guardian. 
Bradahaw,   Chiardian,  v.  Lylea,  384. 

34.  Plaintiff,  asserting  a  claim  against  the  estate  of  a  minor,  having  been 

required  in  the  County  Court  to  file  a  written  statement  in  the  nature 
of  a  pleading  in  explanation  of  his  claim,  no  error  appeared  in 
permitting  the  same  to  be  read  to  the  court  and  jury  in  the  trial  in 
the  District  Court  on  appeal  from  the  County  Court  judgment  thereon. 
Id. 
36.  Wh&n  a  memorandum  is  used  to  refresh  the  memory  of  a  witness,  and  its 
contents  has  no  bearing  on  the  issue  in  the  case,  and  the  veracity  of 
the  witness  is  not  attacked,  the  memorandmn  itself  is  properly  ex- 
cluded.    Little  V.   Rich,  326. 

36.  No  error  appeared  in  admitting  testimony  of  plaintiff  that  she  believed 

her  injury  was  for  life  where  such  injury,  consisting  in  a  shortening 
of  the  injured  leg,  was  permanent  necessarily,  and  as  obviously  so  to 
a  layman  as  to  a  medical  expert.  Weatherford,  M.  W.  de  N.  W,  Ry. 
Co.  V.  WJUte,  33. 

37.  Where  the  witness,  in  answer  to  a  question  as  to  whether  the  manner  in 

which  he  was  shoving  the  plank  to  a  rip  saw  at  the  time  he  was 
injured  was  unusual  or  a  usual  and  customary  manner,  testified  that 
''It  was  the  usual  and  customary  manner  I  was  doing  it,"  this  was  the 
statement  of  a  fact  and  admissible  over  objection  that  it  was  the 
expression  of  his  opinion.     Texas  d  N.  0.  R.  Co.  v.  Geiger,  1. 

38.  Upon  the  issue  of  damages  for  failure  to  deliver  a  cotton  press  by  a  certain 

time,  the  testimony  of  a  witness  that  but  for  the  delay  he  would 
"possibly"  have  ginned  "a  thousand  or  two"  more  bales  was  properly 
excluded  because  too  indefinite  and  uncertain  to  form  anv  basis  for 
a  reasonable  estimate  of  the  number  of  bales  that  were  lost  by  the 
delay.  The  statement,  however,  of  the  witness  that  the  loss  in  bales 
was  not  less  than  one  thousand  was  not  subject  to  such  objection. 
Reagan  Round  Bale  Co.  v.  Dickson  Car  Wheel  Co.,  510. 
80.  A  nonexpert  witness  ought  to  state  facts  and  leave  all  conclusions  or 
inferences  to  the  jury,  where  the  jury  are  as  capable  of  forming  a  con- 
clusion as  the  witness.  But  where  a  conclusion  is  stated  and  the  facts 
upon  which  the  witness  bases  the  conclusion  appear,  it  is  not  ordinarily 
an  error  which  should  reverse  the  judgment.  Bond  v.  International  d 
0*  y.  Rn  Co.,  119, 
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40.  Where  the  engineer  of  the  train  that  struck  and  killed  deceased  testified 

that  he  saw  the  latter  walking  along  the  path  on  the  side  of  the  track 
where  he  was  in  no  danger,  and  that  the  engine  came  right  close  to 
him  before  he  stepped  upon  the  track,  and  that  when  the  train  stopped 
witness  went  hack  to  where  deceased  was  lying,  and  then  testified 
further  that  he  saw  deceased's  tracks  and  they  led  up  to  the  railway 
track  as  far  as  the  point  where  he  was  struck,  the  admission  of  the 
latter  statement  over  the  objection  that  it  was  a  conclusion  of  the 
witness  that  the  tracks  were  deceased's,  was  not  rerersible  error,  it 
appearing  from  other  evidence  that  a  distinction  between  deceased's 
tracks  and  those  of  others  was  not  involved,  and  that  other  witnesses 
referred  to  the  tracks  as  those  of  deceased  without  objection.    Id, 

41.  When  an  objection  to  testimony  is  waived  after  the  objection  has  been 

sustained  by  the  trial  court,  the  objecting  party  can  not  complain  of 
its  admission  in  evidence.  See  proceeding  held  to  amount  to  a  waiver 
of  objections.    Hogsett  v,  'Northern  Tex,  Trac,  Co,,  72. 

42.  When   testimony   is   admitted   without  objection   at  the  time,   appellant 

can  not  afterwards  complain.     Id, 

Sxeention. 

1.  A  district  clerk  has  no  authority  to  issue  an  execution  upon  a  judgment 

rendered  but  not  entered  upon  the  minutes.  Huhhard  v.  WilUa  State 
Bank,   604. 

2.  Where  a  district  clerk  entered  a  judgment  in  the  minutes  after  same  had 

been  signed  by  the  judge  and  after  the  court  had  adjourned  for  the 
term,  and  issued  an  execution  thereon,  the  execution  was  void,  though 
the  judgment  was  not.  Id. 
8.  Where  a  temporary  injunction  was  granted  in  a  suit  to  restrain  the  sale 
of  personal  property  under  an  execution  issued  under  a  judgment  of 
foreclosure  and  order  of  sale,  and  the  petition  was  sufficient  to  invoke 
the  equity  powers  of  the  court,  and  it  was  undisputed  that  such  judg- 
ment had  not  been  entered  in  the  minutes  during  the  term,  but  had 
been  entered  by  the  clerk  after  adjournment  for  the  term,  it  was  error 
to  dissolve  the  injunction  on  motion  of  the  plaintiff  in  execution.    Id. 

Sxeoutort. 

Delegation  of  authority.    See  Powers,  i. 

1.  When  a  legatee  expressly. consents  that  the  executor  might  pay  to  a  third 

party  a  certain  sum  of  money  out  of  the  share  of  such  legatee  in 
the  estate  in  accordance  with  an  expressed  wish  or  reouest  of  the 
testatrix,  such  legatee  will  not  be  heard  to  complain  of  the  action  of 
the  executor  in  making  such  payment  after  it  has  been  made.  JUagle 
V.  Von  Rosenberg,  354. 

2.  A  testatrix  provided  in  her  will  that  the  portion  of  the  estate  devised  to 

one  of  the  heirs  should  be  managed,  controlled,  invested  and  reinvested 
by  the  three  executors  named,  for  the  benefit  of  said  heir;  with  the 
consent  of  the  heir  the  executors .  divided  her  portion  of  the  estate  into 
three  parts,  each  executor  taking  and  managing  one  part.  Held,  although 
the  separate  management  by  the  executors  of  the  heir's  portion  was 
contrary  to  the  provisions  of  the  will,  there  being  no  evidence  of 
turpitude  on  the  part  of  the  executors  in  such  action,  and  the  same 
having  been  assented  to  by  the  heir,  such  action  was  not  cause  for  the 
removal  of  the  executors  upon  complaint  of  the  heir.     Id. 

3.  A  will  provided  that  the  executors  should  "invest  and  reinvest,  sell  and 

resell,  loan  and  reloan,  and  manage  and  control  the  same  (a  certain 
fund)  as  to  them  may  seem  best,  to  the  end  that  the  same  mir^  be 
producing  rents,  interest,  fruits,  revenues  and  profits,  etc."  Held, 
that  it  was  such  mismanagement  as  would  warrant  the  interposition 
of  a  court  of  equity  for  the  executors  to  blend  and  lend  the  fund  with 
money  of  their  own,  taking  notes  payable  to  themselves  rndividually, 
or  to  lend  the  money  to  themselves,  or  to  speculate  with  it  by  investing 
it  in  their  own  private  business.    Id, 
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BzempUtry  Damages. 

Wrongful  procuring  of  sequestration.     See  Damages,  8,  9. 

Expert. 

Opinions  hj  non-expert.     See  Evidenoe,  S6,  S9, 

Sxamination  of  Person. 

By  physician  appointed  by  court.    See  Praciice  in  Trial  Court,  1. 

Vaotors. 

Negligence  by.     See  Agency^  6,  7. 

Failure  of  Consideration. 

On  sale  of  property.     See  Contrtiot,  16, 

Time  as  essence  of  contract.    See  Contract,  17,  18, 

Recovery  of  money  paid.    See  Contract,  21, 

Ratification  of  unauthorized  contract.     See  Contract,  B2, 

False  Imprisonment. 

Arrest  without  warrant.    See  Arrest,  1,  2,  S, 

False  Bepresentations. 

1.  When  one  by  false  representations  of  facts,  although  innocently  made, 

induces  another  to  enter  into  a  contract,  and  such  representations  are 
made  the  basis  of  relief  sought  by  the  other,  it  is  no  defense  to  the 
prayer  for  such  relief  to  show  that  the  person  deceived  had  the 
opportunity  and  means  of  correctly  informing  himself  in  the  premises, 
unless  it  be  further  shown  that  he  took  some  steps  in  making  an 
investigation  of  the  facts.     Stevenson  v,  Cauhle,  76. 

2.  In  order   to  avoid  a  contract  induced  by  misrepresentations,   it  is  not 

incumbent  on  the  plaintiff  to  prove  that  said  misrepresentations  were 
made  with  a  fraudulent  intent,  and  the  fact  that  plaintiff  so  alleged 
would  not  alter  the  rule.     Id. 

3.  Allegations  that  certain  misrepresentations  were  made  by  the  owner  of 

land  will  not  support  evidence  that  said  misrepresentations  were 
made  by  the  agent  of  the  owner.    Id, 

Fees  of  Offloe. 

Stenographer's  bill.     See  Costs,  2. 

Fellow  Servants. 

Operating  train.    See  Master  and  Servant,  i. 

Fences. 

On  property  of  another.    See  Real  Property,  2,  S, 

Final  Judgement. 

Party  not  disposed  of.     See  Appeal,  4. 

Findings  of  fact.    Failure  to  file.    See  Bill  of  Esoceptions,  L 

Joint  and  several  liability.     See  Carriers  of  Goods,  15, 

Findings  of  Fact. 

1.  Where  the  findings  of  the  court  indicated  fully  and  clearly  its  conclusion 
that  the  writ&n  ihstrument  stated  the  contract  between  the  parties 
upon  which  the  issues  were  to  be  determined,  there  was  no  error  in 
refusing  to  make  findings  upon  matter  constituting  mere  evidence 
introduced  by  the  appellant  to  show  the  nature  of  the  contract.  Maury 
V.  McDonald,  50. 


Fire. 


Failure  to  furnish  water  to  extinguish.    See  Contract,  1,  2, 
Set  by  locomotive  engines.    See  Railways,  6,  7,  8* 
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STizturet. 

ImproTemenU  upon  land  of  another.    See  Real  Property,  i,  i,  S, 

naff  Station. 

Penalty  for  failure  to  light.    See  BaUtoaya,  S,  4,  6, 

7oreoloinre. 

Of  vendor's  lien.    See  Vendor  and  Purohaaer,  7. 

Foreign  Law. 

Presumed  same  as  domestic.    See  Carriere  of  Oooda,  12. 
Decisions  of  courts.    See  Evidence,  21. 

Forfeiture. 

By  failure  to  keep  books.    See  Inaurance,  Fire,  1,  2,  4« 

Former  Judgment. 

Not  res  adjudicata.    See  Judgment,  S,  4,  5. 

Fraud. 

Rescission  of  contract  for.    See  False  Representation,  1,  2,  S. 
Deed  in  fraud  of  creditors.    See  Fraudulent  Conveyance,  1, 

Fraudulent  Oonyeyanee. 

1.  A  conveyance  of  property  by  a  husband  to  his  wife  is  not  shown  to  be 
invalid  against  heirs  of  the  husband  by  proof  tending  to  show  that  it 
was  made  to  place  the  property  beyond  the  reach  of  creditors;  in  the 
absence  of  evidence  that  it  was  not  intended  to  pass  the  title,  or  was  to 
be  held  by  the  wife  in  trust,  only  the  creditors  sought  to  be  defrauded 
could  attack  it.    Robertson  v.  Hefley,  368. 

Fundamental  Error. 

Erroneous  dismissal  for  want  of  jurisdiction.     See  Practice  on  Appeal,  5. 

Fnmiiliing  Cart. 

Proper  to  transport  perishable  products.     See  Carriers  of  Qoods,  18,  19, 

20,  22, 
Contract  to  furnish.    See  Carriers  of  Goods,  28,  29,  SO. 
Failure  to  furnish  on  demand.    See  Railu?ays,  11-18, 

§ 

Future  Earnings. 

Diminished  capacity  to  labor.    See  Damages,  12, 

Future  Buffering. 

Probability  of  incurring.     See  Damages^,  11. 

Gaming. 

Disposition  by  lottery.    See  Demurrer,  2. 

Garnishment. 

1.  Where  the  defendant  had  a  contract  to  purchase  certain  lands  and  entered 

into  a  contract  with  the  garnishee  by  which  the  latter  acquired  a  half 
interest  in  the  lands  and,  in  making  the  first  payment  as  stipulated 
in  the  original  contract,  the  garnishee  made  his  part  of  such  payment 
by  handing  to  defendant  one-half  thereof  which  the  latter  immediately 
paid  to  the  vendor,  and  the  garnishee  entered  into  an  obligation  to 
pay  said  vendor  the  other  payment,  the  indebtedness  thus  created  was 
not  to  defendant  but  to  the  vendor,  and  was  not  subject  to  garnish- 
ment at  the  suit  of  a  creditor  of  the  defendant.    Maury  v.  McDonald,  50. 

2.  Where  the  garnishee  owned  a  half  interest  in  a  contract  to  purchase  lands, 

and  secured  an  option  to  purchase  the  interest  of  defendant  who  owned 
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the  other  half,  under  a  contract  to  either  exercise  said  option  or  to 
lend  defendant  the  money  to  make  his  share  of  the  payments,  and  he 
elected  not  to  exercise  nis  option  and  procured  a  draft  payable  to 
himself  and  kept  it  in  his  possession  until  a  certain  date  when  he 
endorsed  it  and  delivered  it  to  defendant  in  compliance  with  his 
contract  to  lend  the  money,  this  did  not  constitute  effects  in  the 
hands  of  the  garnishee  belonging  to  defendant  and  subject  to  garnish- 
ment.    Id, 

3.  The  compensation  allowed  the  garnishee  under  the  statute  is  not  to  be 

limited  to  the  value  of  the  naked  service  of  preparing  his  answer  where 
the  same  is  controverted,  but  also  includes  the  value  of  legal  services 
in  resisting  the  writ,  where  it  appears  that  the  plaintiff  has  no  cause 
of  action  against  the  garnishee;  and  a  reasonable  attorney's  fee  may 
be  taxed  as  costs  against  the  plaintiff.     Rev.  Stats,  art.,  253.     Id, 

4.  Where  suit  was  against  a  nonresident  for  debt  and   the   plaintiff  only 

sought  a  judgment  in  rem  against  the  property  in  the  hands  of  the 
garnishee,  and  the  latter  confined  himself  solely  to  resistance  of  plain- 
tiff's claim  that  he  was  indebted  to  the  defendant  or  had  effects  in 
his  hands,  and  sought  only  to  prevent  a  judgment  which  he  insisted 
and  the  court  found  would  not  protect  him  under  the  contracts  shown, 
and  judgment  was  in  his  favor,  he  was  entitled  to  a  reasonable 
attorney's  fee  to  be  taxed  as  costs.  Cases  followed:  Johnson  v. 
Blanks,  68  Texas,  496;  Willis  v.  Heath,  75  Texas,  124.  Cases  dis- 
tinguished: Kelly  v.  Gibbs,  84  Texas,  146;  Moursund  v.  Priess,  84 
Texas,  558.  If  the  decision  in  Carlisle  v.  Sommer,  61  Texas,  125, 
announces  a  different  rule  it  is  inconsistent  with  the  later  cases.     Id, 

Gift. 

Bv  wife  without  husband's  consent.  See  Husband  and  Wife,  1, 
\,  The  payment  of  a  small  sum  for  fruit  trees,  and  a  few  days'  labor,  was 
too  trivial  in  the  way  of  improvements  upon  a  tract  of  land  claimed 
to  be  transferred  by  parol  gift  to  save  such  transfer  from  the  operation 
of  the  Statute  of  Frauds.  Elam  v.  Carter,  649. 
2.  In  an  action  to  enforce  specific  performance  of  an  alleged  parol  gift  of 
land  evidence  considered,  and  held  so  wanting  in  probative  force  as  to 
justify  the  trial  court  in  instructing  a  verdict  for  defendant.  Atohley 
V,  Perry,  638. 

Good  Faith. 

In  discharge  of  employe.     See  Contract,  11;  Evidence,  7. 
Appropriating  property  of  another.     See  Conversion,  1,  2, 
Duty  of  inquiry.    See  Innocent  Purchaser,  1, 
Notice  to  partner.     See  Innocent  Puchaser,  4, 

Grant. 

Of  land  certificate  to   heirs.     See  Administration,   1. 
Petition  for  special  act.     See  Evidence,  S2, 

Gnardian  and  Ward. 

Claims  against  estate.     See  Evidence,  3S,  34;  Pleading,  4. 

Harmless  Error. 

In  charge  to  jiiry.    See  Carriers  of  Passengers,  7, 
Where  witness  appears  and  testifies.    See  Continuance,  S, 
In  trial  before  court.     See  Damages,  7. 

1.  When  under  the  undisputed  evidence  no  other  judgment  than  the  one 

rendered  could  have  been  properly  rendered,  errors  of  procedure  occurring 
on  the  trial  are  immaterial.     Wright  v.  Hooker,  47. 

2.  Excluding  evidence  tending  only  to  show  that  plaintiff  was  not  an  inno- 

cent purchaser,  he  having  notice  of  an  adverse  claim-  before  buying,  was 
not  ground  for  reversal  where  the  judgment  in  his  favor  must,  on 
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other  grounds,  be  affirmed,  irrespective  of  his  right  to  protection  as  an 
innocent  purchaser.    Robertson  v.  Hefley,  368. 

3.  Errors   in   admitting   evidence   and   in   the  comment  of   counsel   thereon 

become  harmless  where  the  issue  to  which  they  referred  was  not 
submitted  to  the  jury.     Waggoner  v,  Porterfield,  170. 

4.  On  appeal  by  defendant,  errors  in  the  admission  and  exclusion  of  evidence 

relating  only  to  a  ground  of  recovery  which  was  expressly  excluded 
from  consideration  by  the  charge  are  not  ground  for  reversal.  Inter- 
national d  O.  N.  R,  Co,  V,  Duncan,  440. 

i.  Admission  of  evidence  is  not  ground  for  reversal  where  the  same  facts 
were  proven  by  other  and  uncontroverted  evidence.  Hatgfeld  i7.  'Walsh, 
513. 

6.  The  admission  of  improper  evidence  over  objection  of  a  party  becomes 
harmless  when  other  evidence  to  the  same  effect  is  in  the  record  without 
objection.    8t,  Louie,  8.  F.  d  T.  Ry.  Co,  v.  Adams,  245. 

Heln. 

Land  certificates  issued  to.    See  Administration,  1. 

Suit  against  purchaser  from  deceased  wife.     See  Community  Property,  2, 

Action  against  executor.    See  Executors,  2,  S. 

Conveyance  by  husband  to  wife.     See  Fraudulent  Conveyance,  1. 

Heirs  and  legal  representatives.     See  Husband  and  Wife,  S. 

Eighwayi. 

Enforcing  opening  of.    See  Injunction,  9,  10,  11. 
Parol  evidence  to  identify.     See  Dedication,  3, 

Homestead. 

1.  Though  the  wife  did  not  join  in  a  deed  of  the  homestead  by  the  husband, 

it  being  made  to  herself,  such  conveyance  passed  title  when  they 
abandoned  the  homestead,  the  husband  in  good  faith  selecting  and 
acquiring  another  home,  and  the  wife  removing  with  him  thereto. 
Robertson  v.  Befley,  368. 

2.  While  a  deed  to  a  community  homestead  by  the  husband  alone  is  of  no 

effect  as  against  the  wife's  homestead  right  and  interest  therein,  still, 
if  the  deed  contains  a  covenant  of  general  warranty,  it  will  operate 
and  convey  by  estoppel  as  against  his  heirs  the  husband's  interest  in 
the  land,  and  in  case  the  wife  abandons  the  homestead  the  husband's 
vendee  may  recover  an  undivided  half  of  the  same.  Vickers  i>.  Peddy, 
259. 

3.  It  seems  that  an  agreement  made  at  the  time  a  deed  is  executed  that  the 

vendor  might  continue  to  use  and  occupy  the  premises  conveyed,  is 
valid  and  enforcible  although  not  embodied  in  the  deed;  but  the 
existence  of  such  an  agreement  is  not  of  itself  an  absolute  substitute  for 
the  homestead  user.     Id, 

4.  The  occupancy  of  a  community  homestead  by  the  wife  after  si  conveyance 

of  the  same  by  the  husband  without  her  joinder  in  the  deed,  will  be 
be  referred  to  her  homestead  right  in  the  property  and  will  not 
support  a  plea  of  limitation.     Id, 

5.  The  question  of  abandonment  of  a  homestead  once  used  and  occupied  as 

such,  by  removal  therefrom,  is  dependent  upon  the  intention  of  the 
parties,  and  whether  such  removal  was  with  the  fixed  intention  of  not 
returning  to  the  place  as  a  home.     Thigpen  v,  Russell,  211. 

6.  Where,  under  a  decree  partitioning  the  estate  of  a  decedent,  the  homestead, 

which  was  the  separate  property  of  the  decedent,  was  set  apart  to  the 
surviving  wife  as  a  homestead  so  long  as  she  might  elect  to  use  or 
occupy  the  same  as  such,  the  fact  uiat  after  her  second  marriage 
she  and  her  husband  rented  the  property  and  removed  to  another 
county  where  they  remained  until  suit  was  brought  by  the  heirs,  did 
not  unmistakably  manifest  their  true  intent,  and  their  declarations 
of  their  intention  accompanying  such  acts  and  explanatory  thereof  were 
admissible  in  evidence  notwithstanding  they  may  seem  self-serving.  Id. 
7t  The  fact  that  the  wife  and  her  husband  removed  from  the  homestead  to 
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another  county  and  there  resided  on  a  place  to  which  title  was  taken 
in  the  wife's  name,  would  not  constitute  an  abandonment  of  the  home- 
stead if  they  at  all  times  retained  the  intention  not  to  make  their  home 
on  the  new  place,  but  to  return  to  the  first  home  and  resume  their 
occupancy  of  it.    Id, 

8.  An  offer  by  husband  and  wife  to  sell  the  property  was  not  necessarily 

inconsistent  with  their  intention  to  return  to  it  and  reoocupy  it  as  a 
home  if  they  did  not  sell.    Id, 

9.  Facts    held    to    suuport   a    finding    that    the    homestead    had    not    been 

abandoned.     Following  Foreman  v.  Meroney,  62  Texas,  723.     Id, 

r 

Husband  and  Wife. 

Sale  by  survivor.     See  Community  Property,  1,  2,  S. 
Conveyance  by  husband  to  wife.    See  Fraudulent  Conveyance,  1, 
Homestead  rights.     See  Homeetead,  1-9, 
Riffhts  of  putative  wife.     See  Limitation,  9, 

1.  A  legatee,  although  a  married  woman,  has  the  right  to  give  a  part  of  her 

legacy  to  a  third  party  without  the  consent  or  joinder  of  her  husband. 
Nagle  v.  Von  Rosenberg,  354. 

2.  A   putative  wife  living  with   her   supposed   husband   in   good    faith    is 

entitled  after  the  death  of  her  supposed  husband  to  sue  for  and  recover 
in  her  own  right  damages  for  personal  injuries  not  resulting  in  death 
inflicted  upon  the  husband  during  such  cohabitation.  Such  damages 
are  community  property.  Barkley  v.  Dumke,  09  Texas,  150,  followed. 
Ft,  Worth  d  R,  Q.  Ry,  Co,  v,  Robertson,  309. 

3.  A  woman  who  marries  and  lives  with   a  man  in  good   faith,  without 

knowledge  that  any  impediment  to  the  marriage  exists,  should  be 
included  within  the  terms  "heirs  and  legal  representatives'^  as  used 
in  art.  3353a,  Rev.  Stats.  Id, 

Identity. 

Evidence  to  establish.     See  Evidence,  SI. 
Of  land  involved  in  suit.     See  Taw  Sale,  5. 
Similarity  of  name.    See  Trespass  to  Try  Title,  4* 

Illegal  Contract. 

Anti-trust  Law.    See  Interstate  Commerce,  1,  2. 

Impeachment  of  Witness. 

Contradicting  on  immaterial  matter.    See  Evidence,  9. 
Limiting  effect  of  evidence.     See  Evidence,  10, 

Improvements. 

On  land  transferred  by  parol  gift.    See  Gift,  1,  2, 
On  land  of  another.     See  Real  Property,  1,  2,  3. 
By  purchaser  for  taxes.     See  Taw  Sale,  10. 

Injunction. 

Against  execution  sale.    See  Ewecution,  9, 

Injury  to  Person. 

Future  suffering  from.     See  Damages,  11, 

Diminished  earning  capacity.     See  Damages,  12:  Instructions  to  Juries, 

SI,  S2, 
Recovery  not  excessive.     See  Damages,  H,  18,  19,  21, 
Damages  held  excessive.  See  Damages,  15,  17,  20, 
Aggravated  by  subsequent  developments.    See  Damages,  16, 
Recovery  not  reduced  by  life  insurance.    See  Damages,  22. 
To  husband  of  putative  wife.     See  Husband  and  Wife,  2,  S. 
Allegation  of  Injury.    See  Pleading,  2, 
Examination  of  person.    See  Practice  in  Trial  Court,  1. 
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Innocent  Pnrehater. 

Judgment  irrespective  of.    See  Harmless  Error,  2. 

1.  If  a  subsequent  purchaser  of  land  has  knowledge  of  any  fact  or  circum- 

stance sufficient  to  put  a  prudent  man  upon  inquiry  which,  if  prose- 
cuted with  ordinanr  diligence,  would  lead  to  actual  notice  of  a  prior 
deed  to  said  land,  he  will  be  charged  with  the  knowledge  which  might 
have  been  acquired  by  such  diligence.  The  favorable  opinion  of  an 
attorney  upon  the  abstract  of  title  will  not  relieve  him  of  the  con- 
sequences of  his  own  knowledge.    La  Brie  v.  Carttoright,  144. 

2.  The  issue  being  whether  or  not  a  subsequent  purchaser  of  land  was  a 

bona  fide  purchaser  without  notice,  held,  that  the  fact  that  the  person 
offering  to  sell  him  the  land  as  agent  of  the  vendors  was  to  receive 
one-half  of  the  purchase  money  for  making  the  sale,  and  the  further 
fact  that  said  subsequent  purchaser  offered  to  buy  the  land  from  the 
prior  purchaser  after  such  purchaser's  deed  was  put  on  record,  were 
sufficient  to  require  the  court  to  submit  to  the  jury  the  issue  of  bona 
fides  on  the  part  of  the  subsequent  purchaser  in  making  the  purchase. 
Id, 

3.  While  the  expressions  "prior  claim"  and  "prior  deed"  are  not  necessarily 

synonymous,  still,  in  an  action  of  trespass  to  try  title  between  a  subse- 
quent and  prior  purchaser  of  the  land  in  controversy  the  use  of  the  term 
"prior  claim"  instead  of  "prior  deed"  in  the  charge  of  the  court  was 
not  reversible  error  when  the  only  evidence  of  a  prior  claim  on  the 
part  of  the  defendant  was  under  and  by  virtue  of  a  prior  deed.    Id, 

4.  Plaintiffs,  who  had  sold  property  to  M.  which  he  had  sold  to  others,  sued 

to  recover  it,  claiming  that  M.  had  obtained  it  from  them  by  fraud. 
Defendants  claimed  it  as  innocent  purchasers  from  M.  Under  this 
issue  evidence  offered  by  plaintiff  to  show  that  defendants  were  partners 
of  M.  should  have  been  admitted  in  rebuttal  of  defendants'  claim 
to  be  innocent  purchasers,  though  plaintiffs  had  no  pleadings  supporting 
the  admission  of  such  proof.  Parlin  d  Orendorff  Co,  v,  Olover  and 
Crews,  112. 
6.  It  is  no  objection  to  a  pleading  filed  in  reply  to  a  plea  by  defendant  of 
innocent  purchaser,  that  the  facts  set  up  are  inconsistent  with  those 
alleged  in  the  petition;  nor  to  evidence  offered  under  a  denial  of  such 
plea  of  innocent  purchaser  that  it  is  inconsistent  with  the  case  made 
by  plaintiffs'  alleged  petition.  Plaintiffs  are  permitted  to  file  incon- 
sistent pleas.    Id, 

Injunction. 

1.  The  court  will  not  enjoin  a  resident  of  this  State  acting  as  treasurer  of  a 

benevolent  society  from  paying  out  money  of  such  association  on  the 
order  of  those  acting  as  its  officers,  where  the  only  interest  of  plain- 
tiff in  such  relief  arises  from  his  claim  that  he,  and  not  the  person 
acting  as  chief  officer,  was  elected  to  such  position,  and  his  right  to 
direct  such  payment  depends  upon  a  determination  of  the  regularity 
of  such  election.     Oaines  v.  Farmer,  601. 

2.  Upon  motion  to  dissolve  an  injunction  on  bill  and  answer,  the  answer, 

when  sworn  to,  in  so  far  as  it  is  responsive  to  the  bill,  is  taken  as 
true;  but  an  answer  not  sworn  to  will  not  be  considered.  Dawson  9. 
Baldridge,  124. 

3.  An  injunction  will  be  dissolved  when  the  answer  fully  and  unequivocally 

denies  all  the  material  allegations  of  the  bill  upon  which  the  com- 
plainant's equity  rests.  The  rule,  however,  requires  positive  averments 
m  the  answer  and  not  merely  general  allegations  of  denial  based  on 
information  and  belief.  But  a  dissolution  of  an  interlocutory  injunc- 
tion does  not  necessarily  follow  upon  the  coming  in  of  an  answer  deny- 
ing the  material  allegations  of  the  bill  upon  which  the  injunction 
issued,  and  the  court  may,  in  the  exercise  of  a  sound  discretion,  refuse 
a  dissolution  and  continue  the  injunction  for  a  hearing,  where  the 
circiunstances  of  the  case  seem  to  demand  this  course.    Id. 

4.  A  temporary   injunction   should   not  be   dissolved   where   its   dissolution 

would  result  in  irreparable  injury  to  the  plaintiff.    Id, 
d.  Where  a  temporary  injunction  restrained  the  defendant  from  handlin^^ 
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using,  appropriating  or  consuming  any  part  or  parcel,  item  or  article 
of  property  belonging  to  a  mercantile  business,  on  a  bill  showing  equity 
and  asserting  that  plaintiff  owned  an  interest  and  that  the  defendant 
made  a  pretended  sale  of  the  stock  to  his  wife  by  which  he  attempted 
to  pass  the  title  for  the  purpose  of  defrauding  plaintiff,  and  the  verified 
answer  showed  that  defendant,  in  violation  of  the  trust  reposed  in 
him  by  plaintiff,  had  without  authority  made  a  simulated  sale  of 
plaintiff's  property  tp  his  wife,  and  is  claiming  possession  and  the 
right  to  dispose  of  it  under  such  sale,  there  was  no  denial  of  all  the 
material  allegations  in  the  bill,  and  it  was  error  to  dissolve  the  injimc- 
tion  on  the  bill  and  answer.    Id. 

6.  Where  a  temporary  injunction  was  granted  to  restrain  the  sale  of  personal 

property  under  execution  on  sufdcient  bond  and  petition,  and  was 
erroneously  dissolved,  and  ah  appeal  was  taken  from  such  interlocutory 
order  by  the  plantiff  without  supersedeas,  the  appellate  court  was  author- 
ized on  motion  of  the  appellant  to  issue  a  writ  of  injunction  to  preserve 
the  status  of  the  property  pending  the  appeal.  Huhhart  v.  Willis  State 
Bank,  504. 

7.  The  Act  of  April  16,  1907,   (Laws  30th  Leg.,  p.  206)   amending  art.  2989 

Rev.  Stats,  contemplates  the  some  action  must  be  taken  in  the  court 
below  calling  in  question  the  correctness  of  the  proceedings  in  the 
trial  court  granting  a  temporary  writ  of  injunction  before  such 
order  can  be  revised -on  appeal.  Where  there  was  no  answer  by  defend- 
ants nor  any  motion  to  dissolve  and  the  exceptions  urged  on  appeal 
were  in  the  nature  of  demurrers  to  the  sufiiciencv  of  the  petition  for 
injunction,  the  order  granting  it  will  be  affirmed  unless  fundamental 
error  appears.  Forty-Acre  Spring  L.  8,  Co,  v.  West  Tew.  Bk,  d  Tr, 
Co.,  116. 

8.  Injunction  will  lie  at  the  suit  of  taxpayers  of  the  county  to  prevent  the 

county  commissioners  from  ordering  an  election  to  submit  to.  the 
qualified  voters  of  the  county  the  question  of  the  issuance  of  bonds  tot 
the  erection  of  a  courthouse  and  jail  at  a  place  to  which  the  county 
judge  has  declared  the  county  seat  was  removed  by  election,  if  such 
expenses  are  about  to  be  unlawfully  incurred  by  reason  of  void. pro- 
ceedings resulting  in  such  removal.     Kilgore  v.  Jackson,  100.^ 

9.  In  an  action  for  a  mandatory   injunction   to   enforce  an  agreed   decree 

which  simply  determined  the  obligation  of  defendant  to  open  im- 
mediately a  highway  over  its  property,  the  facts  upon  which  the  right 
to  the  injunction  depended,  such  as  failure  vel  non  to  perform  the 
terms  of  the  decree,  being  disputed,  it  was  the  right  of  either  party  to 
have  such  issue  or  issues  determined  by  a  jury  as  in  other  cases  of 
disputed  facts.     Santa  Fe  Totonsite  Co,  v.  Norvell,  488. 

10.  Where  the  obligation  of  the  defendant  under  the  original  decree  was  to 

open  a  road  through  its  property  between  certain  points  and  of  a  cer- 
tain width  and  kind,  and  in  a  suit  to  enforce  performance  by  mandatory 
injunction  it  appeared  that  it  had  opened  a  road,  which  there  was 
evidence  to  show,  was  not  in  compliance  with  the  terms  of  the  decree, 
and  the  jury,  under  instructions  to  find  for  plaintiff  if  they  lound 
defendant  had  not  complied  and  to  find  the  particulars  in  which  it 
had  failed,  found  that  it  failed  to  comply  with  such  decree  in  the 
following  particulars:  It  had  failed  to  contruct  a  road  of  the  first 
class  and  as  described  in  the  decree,  and  therefore  found  for  plaintiff, 
the  verdict  was  in  effect  a  finding  that  there  had  been  a  failure  in 
all  particulars  in  contention,  and  was  sufficiently  certain  to  support  a 
a  judgment  granting  the  relief  prayed  for.     Id. 

11.  Where  the  plaintiff  sought  simply  to  enforce  the  original  decree  imposing 

upon  defendant  the  obligation  to  open  a  road  between  certain  points 
"in  a  direct  line  as  nearly  as  practicable  without  removing  houses  or 
encountering  other  immovable  articles,"  but  sought  no  reformation,  and 
it  appeared  that  a  road  opened  in  a  direct  line  would  pass  through 
premises  on  which  were  houses,  the  judgment  for  the  plaintiff  that 
the  road  be  open  in  a  straight  line  was  held  error,  in  that  it  should 
have  followed  the  original  decree;  and  the  judgment  below  waa 
reformed  in  this  respect.     Id, 
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Reaaons  for  eomplaininff  of  charge.    See  Assignment  of  Error,  t. 

Showing  pertinence  of  charge.    See  Brief 9,  6. 

Assuming  controverted  fact.    See  Carriers  of  Goods,  6,  SJ^. 

Peremptory  charge  warranted.     See  Carriers  of  Passengers,  4;  Oift,  2; 

Negligence,  4* 
Error  held  harmless.    See  Carriers  of  Passengers,  7. 
Free  transportation.    See  Carriers  of  Passengers,  8. 
On  degree  of  care.    See  Carriers  of  Passengers,  10,  IS, 
Leaving  construction  of  contract  to  jury.    See  Contract,  10,  2i* 
Assuming  that  facts  showed  malice.     See  Damages,  9, 
Kot  allowing  double  damages.    See  Damages,  10. 
On  future  suffering.     See  Damages,  11. 
On  diminished  earning  capacity.     See  Damages,  12. 
Limiting  effect  of  testimony.     See  Ef?idence,  10. 
Synonymous  terms.     See  Innocent  Purchaser,  S. 
On  weight  of  evidence.    See  Master  and  Servant,  7. 
On  contributory  negligence  and  assumed  risk.     See  Master  and  Servant, 

9,  18,  19,  20. 
Failure  of  master  to  inspect.    See  Master  and  Servant,  IS. 
Proximate  cause  of  injury.    See  Master  and  Servant,  H;  Negligence,  2,  4- 
Warning  employee  of  danger.    See  Master  and  Servant,  15,  16, 
Invited  error.     See  Master  and  Servant,  17. 
Ignoring  issue.    See  Master  and  Servant,  21. 
Chi  discovered  neril.     See  Negligence,  6, 
On  duiy  at  railway  crossiiig.    See  Negligence,  7. 
Question  of  law  or  fact.     See  Negligence,  11,  12. 
Blocking  street  crossing.     See  Negligence,  H,  15. 
Construction  of  telephone  guy  wire.    See  Negligence,  16,  19. 
On  similarity  of  name.     See  Trespass  to  Try  Title,  J^. 

1.  Thouffh  it  is  the  duty  of  the  court  to  construe  a  written  contract,  error  in 

submitting  the  issue  as  to  its  lesal  effect  to  the  jury  is  ground  for 
reversal  only  where  the  jury  places  a  wrong  construction  on  the 
instrument.     Mitchell  v.  Rushing,  281. 

2.  A  charge  which,  after  directing  a  verdict  for  plaintiff  in  ease  of  finding 

of  defendant's  negligence,  instructs  the  jury  ''if  you  do  not  so  find  and 
believe  from  the  evidence  your  verdict  will  be  for  defendant"  is  a 
sufficient  affirmative  submission  of  the  defense.  Weatherford,  M,  W.  d 
N,  W.  Ry.  Co.  V.  White,  33. 

3.  The  issue  of  contributory  negligence  having  been  submitted  only   in   a 

ffeneral  way,  it  was  error  to  refuse  a  requested  instruction  applying  the 
Taw  to  the  specific  facts,  in  a  case  where  one  attempting  to  remove 
a  block  from  under  the  wheels  of  a  car  about  to  be  moved  by  an 
engine  had  his  fingers  caught  under  the  wheel  by  such  movement. 
Texas  d  P.  Ry.  v.  Johnson,  495. 

4.  A  charge  as  to  the  effect  which  the  jury  are  to  give  to  certain  evidence 

invades  their  province,  though  the  rule  given  1^  not  contrary  to  logic 
or  reason.    Parlin  d  Orendorff  Co.  v.  Clover  and  Crews,  112. 
6.  The  refusal  of  a  requested  charge  defining  negligence  was  not  error  where 
same  was  sufficiently  and  correctly  defined  by  the  charge  given.     Wag- 
goner V.  Porterfield,  170. 

6.  Refusal  of  requested  charges  applying  the  law  specifically  to  the  facts 

of  the  case  was  not  ground  for  reversal  where  the  law  was  fully  and 
affirmatively  applied  by  the  main  charge  given.    Id. 

7.  An  erroneous  instruction  to  the  jury  is  not  cured  by  giving  a  charge  in 

conflict  with  it.    International  d  G.  N.  R.  Co.  v.  Duncan,  441. 

8.  Refusal   of  a  proper  and  necessary  instruction   is   not  error  where  the 

point  is  covered  by  another  requested  instruction  which  was  given.    Id. 

0.  It  is  not  error  for  the  trial  court  to  fail  to  submit  a  ground  of  defense 

which  the  evidence  does  not  present.    Maricle  v.  McAlister  Fuel  Co.,  179. 

10.  A  charge  is  properly  refused  when  unsupported  by  evidence.     Hatzfeld  v. 

Walsh,  673. 

11.  A  requested  charge  is  properly  refused  where  the  matter  is  covered  by 

instructions  already  given.    Id. 
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12.  A  special  charge  is  properly  refused  when  the  substance  thereof  is  con- 

tained and  fully  covered  m  the  charges  given.  8t.  Louia  8.  W,  Ry»  Co. 
of  Tea>.  V.  Ross,  622. 

13.  In  a  suit  for  damages  for  personal  injuries,  after  naming  certain  elements 

of  damage  that  the  jury  should  consider  in  estimating  the  amount 
of  the  damages,  the  court  added  the  abbreviation,  "etc."  Held,  error. 
Dallas  Con.  Elee,  8t,  Ry.  Co,  v.  Chambers,  331. 

14.  When,  in  a  suit  for  damages  for  breach  of  a  contract,  the  defendant  plead 

and  introduced  evidence  tending  to  show  that  the  plaintiff  had  itself 
breached  the  contract  in  several  respects,  it  was  reversible  error, 
because  upon  the  weight  of  the  evidence,  for  the  court  to  ignore  or 
eliminate  some  of  the  defenses  so  plead  and  proved  by  the  defendant, 
and  to  authorize  a  verdict  for  the  plaintiff  if  the  jury  found  against 
the  defendant  on  one  or  two  of  said  defenses.  Long  v.  Consumers'  Lt, 
d  Heat,  Co,,  298. 

15.  A  charge  is  properly  refused  ^here  it  ignores  an  issue  involved  in  the 

case.     Missouri,  K,  d  T,  Ry,  Co,  of  Tea,  v,  James,  689. 

16.  When,  in  an  action  for  damages,  plaintiff's  cause  of  action  is  based  upon 

two  coimts  both  of  which  are  supported  by  evidence,  it  is  reversible 
error  for  the  trial  court  to  instruct  a  verdict  for  the  defendant  in  the 
event  the  jury  should  find  against  the  plaintiff  on  one  count  and  thus 
ignore  the  other  ground  of  recovery.  Carpenter  v.  Trinity  d  B.  F,  Ry, 
Co,,   627. 

17.  The  jury  having  been  charged  to  determine  the  issue  submitted  from  a 

preponderance  of  the  evidence,  no  ground  of  reversal  appeared  in 
failing  to  instruct  them  that  the  burden  of  proof  was  on  plaintiffs  to 
establish  the  facts  relied  on  for  recovery,  in  the  absence  of  a  request 
for  such  instruction.    Houston  d  T,  C,  R,  Co,  v,  Lemair,  237. 

18.  No  error  was  shown  in  orally  directing  the  jury  to  find  their  verdict  in 

accordance  with  one  of  two  alternative  forms  submitted  to  them,  though 
these  did  not  embrace  every  alternative  permissible,  where  no  excep- 
tion was  reserved  to  such  oral  direction.    Id, 

19.  When  the  evidence  upon  an  issue  is  without  conflict  and  undisputed,  it 

may  be  reversible  error  for  the  trial  court  to  submit  such  issue  as 
a  question  for  the  jury  to  pass  upon.  Reagan  Round  Bale  Co,  v, 
Dickson  Car  Wheel  Co,,  509. 

20.  It  is  proper  to  refuse  a  special  charge  which  makes  the  case  hinge  upon  a 

single  issue  when  other  material  issues  are  raised  by  the  evidence.  Id. 
20.  In  an  action  against  a  railroad  company  for  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  existence  of  an  open  ditch  or 
trench  in  defendant's  yards  where  plaintiff  was  required  to  work, 
the  evidence  being  sharply  conflicting  as  to  whether  or  not  there  was 
in  fact  an  open  ditch  or  trench  at  the  place  alleged,,  it  was  reversible 
error  for  the  trial  court  to  assume  in  its  charge  the  existence  of  the 
ditch  or  trench.    Oalveston,  H.  d  8,  A,  Ry.  Co,  v,  Wirtz,  555. 

22.  Charge  considered,  and   held  not  subject  to  the  objection  that  it  sub- 

mitted as  doubtful  the  undisputed  fact  that  the  contributory  negligence 
of  the  deceased,  if  found  to  exist,  was  the  proximate  cause  of  his 
death.  Texas  &  Pac.  Ry.  Co.  v.  McCoy,  90  Texas,  264 ;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Rowland,  90  Texas,  365;  and  Birge-Forbes  Co.  v.  St.  Louis  & 
S.  F.  Ry.  Co.,  53  Texas  Civ.  App.,  55,  distinguished.  Chicago,  R,  I,  d 
a,  Ry.  Co.  V.  Clay,  526. 

23.  Upon  the  issue  of  contributory  negligence  the  court  charged  the  jury  that 

if  the  deceased  "before  driving  upon  said  crossing  failed  to  look  and 
listen  for  the  approach  of  trains  or  en^^nes  upon  said  track,  and  if 
yon  believe  said  failure  to  so  look  and  listen  was  negligence,  etc.,"  to 
find  for  defendant.  Evidence  reviewed  and  held  to  contain  nothing  to 
indicate  that  the  deceased  looked  and  failed  to  listen,  or  listened, 
and  failed  to  look,  and  therefore  the  use  of  the  conjunctive  instead 
of  the  disjunctive  in  the  expression  "look  and  listen*'  was  not  reversible 
error.    Id. 

24.  Where  the  manifest  purpose  of  the  court  in  giving  an  instruction  was  to 

protect  the  right  of  the  complaining  party  to  have  the  extent  to  which 
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the  ordinance  might  be  considered  by  the  jury  properly  limited,  the 
instruction,  in  singling  out  the  ordinance  and  calling  it  to  the  attention 
of  the  jury  to  accomplish  this  purpose,  was  not  obnoxious  to  Uie  rule 
forbidding  a  charge  upon  the  weight  of  the  evidence.    Texas  d  N,  0.  R. . 
Co.  V,  Bean,  342. 

25.  Where  the   plaintiff  had   a  deformed   foot,  an  omission,   in  the  charge 

upon  contributory  negligence  in  attempting  to  cross  between  the 
standing  cars  of  a  train,  to  refer  to  his  deformity  in  instructing  as  to 
the  degree  of  care  required  of  him,  if  error,  was  not  affirmative  error 
requiring  a  reversal  in  the  absence  of  a  request  for  a  charge  supplying 
the  omission  and  correct  in  all  respects.    Id. 

26.  Special  charges,  although  containing  correct  applications  of  the  law  to  the 

facts  in  evidence,  are  properly  I'efused  when  the  principles  of  law  sought 
to  be  applied  are  contained  in  and  sufficiently  applied  in  the  charge 
given  by  the  court.    Id, 

27.  The  charge  of  the  court,   including  the   special   charges  given,  must  be 

considered  as  a  whole  and  with  reference  to  its  application  to  the 
pleadings  and  evidence  in  order  to  determine  whether  a  particular  part 
thereof  was  misleading  or  erroneous.  Miaaouri,  K.  d  T.  Ry.  Co.  of 
Tea.   V.  Redus,  205. 

28.  Where,  in  an  action  by  a  passenger  for  personal  injuries  alleged  to  have 

been  inflicted  by  the  negligence  of  the  carrier,  the  undisputed  fact  was 
that  he  was  not  at  Greenville  when  he  alichted  and  was  injured  in 
attempting  to  again  reenter  the  train,  and  the  case  was  tried  by  both 
parties  and  submitted  by  the  court  on  this  theory,  an  instruction  on 
contributory  negligence  requiring  the  jury  to  find  whether  an  ordinarily 
prudent  person  would  have  discovered  that  he  was  at  Greenville  before 
leaving  the  train,  could  not  have  misled  the  jury,  the  omission  of  the 
word  *^not"  being  a  mere  clerical  error,  and  the  issue  being  properly 
submitted  in  a  special  charge  given  at  request  of  the  complaining  party. 
Id. 

29.  Where  the  railway  company  was  charged  with  negligence  causing  a  collision 

between  a  train  stopped  between  stations  and  a  following  train,  result- 
ing in  injury  to  the  engineer  of  the  latter,  in  that  the  employees  in  charge 
of  the  first  train  failed  to  send  back  a  fiagman  or  danger  signals  in 
time  to  enable  the  injured  engineer  to  avoid  the  collision,  and  the  court 
instructed  the  jury  that  it  was  the  duty  of  the  employees  on  the  standing 
train  to  send  back  a  flagman  at  sufficient  distance  to  five  warning  or 
signal  to  the  approaching  train  in  order  to  prevent  a  collision  and  that 
if  they  failed  and  such  failure  w^as  negligence  which  was  the  proximate 
cause  of  the  injury,  they  should  find  for  plaintiff,  the  defendant  was 
entitled  to  a  charge  that  if  the  employees  in  charge  of  the  standing 
train  did  use  ordinary  care  in  said  respects,  the  jury  should  find  for 
defendant.     Missouri,  K.  d  T.  Ry.  Co.  of  Texas,  i?.  Rogers,  93. 

30.  As  the  evidence  tended  to  show  that  the  engineer  of  the  standing  train  gave 

the  whistle  that  was  a  signal  that  it  would  stop  and  to  send  back  a 
flag,  and  that  the  conductor  before  the  train  stopped  went  back  to 
flag  the  following  train  until  he  saw  and  signaled  it  to  stop,  a  charse  in 
effect  to  find  for  defendant  if  the  jury  believed  that  after  the  signal  for  a 
flag  the  conductor  got  a  flag  and  alighted  from  his  train  and  ran  back 
in  the  direction  of  the  plaintiff's  train  to  as  great  a  distance  as  a 
reasonably  prudent  person  under  the  same  circumstances  would  have 
gone,  and  that  in  alighting  and  going  back  such  distance  under  the 
circumstances  he  acted  as  a  man  of  ordinary  prudence  would  have 
acted  although  he  did  not  go  back  the  distance  required  by  the  company's 
rules,  announced  a  correct  proposition  of  law,  and  the  refusal  to  give  it 
was  error,  there  being  no  allegation  that  the  engineer  of  the  first  train 
was  negligent  in  not  giving  the  signal  for  the  stop  sooner.    Id. 

31.  In  a  suit  for  damages  for  personal  injuries  the  court  charged  the  jury  that 

in  estimating  plaintiff's  damages  they  might  take  into  consideration  "any 
reduction  of  his  power  or  capacity  to  earn  money  during  the  course  of 
bis  life,  if  any,  and  also  any  reduction  of  his  power  or  capacity  to 
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pursue  the  course  of  life  he  might  pursue  .  .  .  but  for  such 
injuries."  Held,  misleading  and  calculated  to  authorize  a  double  recovery. 
Stamford  Oil  Mill  Co,  v.  Barnes,  420. 

32.  In  a  suit  for  damages  for  personal  injuries,  a  charge  which  suggests  to  the 

jury  the  various  subjects  or  elements  of  damage  they  might  consider  is 
not  necessarily  erroneous;  but  it  is  otherwise  where  the  charge  mentions 
the  subjects  in  such  a  way  and  in  such  a  connection  as  is  calculated  to 
mislead  the  jury  to  treat  items  that  enter  into  the  same  subject  as 
separate  and  distinct  items  of  damage.    Id, 

33.  When,  in  an  action  for  damages  for  personal  injuries  received  upon  the 

premises  of  the  defendant,  the  pleading  and  evidence  raised  the  issues  of 
defendant's  negligence  and  plaintiflT's  contributory  negligence,  it  was 
error  for  the  court  to  charge  the  jury  in  substance,  that  even  though 
they  believed  from  the  evidence  that  the  defendant  had  signs  of  "No 
Admittance"  posted  about  its  premises  at  the  time  plaintiff  was  injured, 
still  if  they  rurther  believed  that  the  signs  did  not  apply  to  customers 
of  the  defendant  and  that  plaintiff  was  a  customer  at  the  time  he  was 
injured,  they  should  not  consider  for  any  purpose  the  fact  that  the  signs 
were  so  posted.    Id, 

Insurance,  Fire. 

Loss  of  incumbered  property.    See  Interest,  2, 

1.  A  policy  of  fire  insurance  contained  a  stipulation  and  covenant  that  the 

msured  would  keep  a  set  of  books  which  would  present  a  complete  record 
of  the  business  transacted  including  cash  sales;  the  books  kept  by  the 
insured  failed  to  show  any  entry  of  the  cash  sales  for  about  six  weeks 
prior  to  the  burning  of  the  insured  property.  In  an  action  upon  the 
policy,  held,  that  an  inventory  of  the  stock  of  goods  taken  two  or  three 
days  before  the  fire  would  not  render  an  accoimt  of  the  cash  sales 
unnecessary  and  immaterial  in  arriving  at  the  amount  of  the  loss  and  the 
failure  to  keep  such  an  account  vitiated  the  contract  of  insurance. 
Scottish  Union  d  NatH  Ins,  Co.  v.  Weeks  Drug  Co.,  263. 

2.  The  provisions  of  the  Act  of  1903  concerning  contracts  of  insurance   (Gen. 

Laws  1903,  p.  94;  Sayles  Supplement  art.  3096aa)  apply  only  to  the 
truth  or  falsity  of  answers  or  statements  in  the  application  or  contract, 
and  not  to  what  was  asreed  in  the  contract  to  be  performed;  and  hence, 
in  an  action  upon  a  policy  of  fire  insurance,  said  provisions  constituted 
no  answer  to  a  defense  that  the  plaintiff  had  breached  the  contract  by 
failing  to  comply  with  the  covenants  of  the  contract  in  the  matter  of 
keeping  books.    Id, 

3.  A  policy  of  fire  insurance  contained  the  following  stipulation :     "The  entire 

policy shall  be  void if  the  hazard  be  increased  by  any  means 

withm  the  control  or  knowledge  of  the  insured;"  a  short  time  before 
the  property  was  destroyed  by  fire  an  attempt  was  made  to  burn  the 
same;  the  insured  knew  of  this  fact  but  gave  the  company  no  notice  of  it. 
Held,  a  failure  to  notify  the  company  of  a  continuing  danger  would 
probably  vitiate  the  policy,  but  whether  or  not  a  single  effort  to  burn 
the  property  would  cause  the  assured  to  consider  it  likely  to  be  repeated 
until  successful,  would  involve  a  presumption  of  fact  which  should  be 
left  to  the  jury.    Id, 

4.  A  policy  of  fire  insurance  contained,  besides  the  usual  iron  safe  clause, 

the  following  stipulations,  in  substance,  viz.:  that  the  assured  as  often 
as  required  should  exhibit  to  any  person  designated  by  the  company 
all  books  of  account,  bills,  invoices  and  other  vouchers,  etc.,  and  should 
submit  to  an  examination  under  oath  concerning  the  same,  and  that  the 
company  should  not  be  held  to  have  waived  any  provision  or  condition 
of  the  policy  or  any  forfeiture  thereof  by  reason  of  the  foregoing 
requirement.  Held,  in  the  absence  of  any  act  or  word  on  the  part  of 
the  company  signifying  an  intention  to  waive  its  rights  under  the  fore- 
going provisions,  the  fact  that  the  company  reouired  the  assured  to 
submit  to  an  examination  and  exhibit  his  books  on  three  different 
occasions  extending  through  a  period  ol  Qettrly  two  months  after  the 
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fire,  was  not  a  waiver  of  its  right  to  daim  a  breach  of  the  contract 
by  the  assured  for  causes  known  to  the  oompanj  at  the  time  of  the 
examinations.    Id, 

Zntent. 

Of  written  instrument.    See  Caniractf  S,  4. 

In  making  representations.  'See  FaUe  RepretentQtions,  2, 

To  abandon  home.    See  Homestead,  6,  8. 

Gutting  timber  on  another's  land.    See  Trespass,  1,  t. 

Xntereit. 

On  damages  for  injured  goods.    See  Damages,  5. 
Monthly  rental  in  lieu  of.    See  Partnership,  2. 
Exacting  unlawful  rate.    See  Usury,  IS. 

1.  Where  a  bank  negotiated  a  loan  for  which  the  borrower  agreed  to  pay 

interest  at  the  rate  of  8  percent,  and  executed  a,  series  of  notes  for  the 
principal  with  interest  at  6  percent,  and  a  second  series  representing  2 
percent  of  the  principal,  eacn  series  bein^  secured  by  a  separate  mort- 
gage, the  money  in  fact  being  that  of  a  third  party  who  was  made  payee 
and  mortga^,  the  facts  that  the  second  series  on  their  face  stated  that 
they  were  given  for  a  part  of  the  interest  on  the  loan,  and  that  the  bor- 
rower did  not  know  that  the  loan  was  being  made  for  some  one  else,  and 
his  testimony  that  the  contract  was  made  with  the  bank,  the  rate  of  in- 
terest to  be  eight  percent,  and  that  when  drawing  up  the  papers  he  ob- 
jected to  the  form,  but  was  told  that  such  was  the  bank's  form  and  the 
way  they  loaned  all  their  money,  authorized  a  finding  that  the  second 
series  was  for  interest  and  not  commissions  due  the  bank,  though  it  was 
the  custom  of  the  bank  in  like  transactions  to  take  a  second  mortgage 
to  cover  pay  for  services,  expense,  and  commissions  to  agents  through 
whom  the  business  comes,  and  this  prompted  the  form  of  the  contract. 
Dallas  Trust  d  Sav.  Bk,  v.  Story,  84. 

2.  Where  the  mortgage  to  secure  payment  of  notes  covered  property  upon 

which  the  improvements  were  insured  against  fire  in  favor  of  the  lender 
as  his  interest  appeared,  and  provided  that  the  legal  holder  of  the  notes 
should  have  the  right  to  apply  the  money  collected  from  the  insurance  in 
payment  of  the  debt  secured  whether  due  or  not,  and  after  the  improve- 
ments were  destroyed  by  fire  the  holder  collected  a  certain  sum  as 
insurance  and  applied  it  to  the  extinsuishment  of  the  principal  debt, 
no  greater  amount  of  interest  Was  collectible  than  had  accrued  at  the 
date  of  the  collection  of  the  insurance.  Dugan  v.  Lewis,  79  Texas,  246, 
followed.    Id. 

Intentate  Commerce. 

Presumption  as  to  foreign  law.    See  Carriers  of  Goods,  12. 
Application  of  State  law.    See  Carriers  of  Goods,  IS. 

1.  The  provisions  of  the  statute  of  this  State  known  as  the  anti-trust  law 

of  1903,  apply  only  to  contracts  over  which  the  State  has  control,  and 
not  to  interstate  commerce  or  transactions  affecting  it.  '€ren.  Laws  1903, 
chap.  94,  p.  119.  Eclipse  Paint  d  Mfg.  Co.  v.  Vew  Process  Roofing  d 
Supply  Co.,  553. 

2.  Where  the  seller  was  a  manufacturer  and  dealer  in  paints  in  Ohio,  and 

the  purchaser  was  engaged  in  business  in  this  State,  and  the  latter 
gave  the  former's  agent  in  Texas,  an  order  for  paints  which  was  for- 
warded to  the  seller  in  Ohio  and  was  there  accepted  by  him  and  the 
paints  shipped  to  the  purchaser  in  Texas,  the  transaction  was  interstate 
commerce;  and  the  fact  that  the  sale  was  made  under  an  agreement  or 
contract  of  the  kind  denounced  by  the  anti -trust  law  of  this  State 
afforded  no  defense  to  an  action  on  accoimt  for  the  goods.    Id. 

Joint  Wrongdoers. 

Apportionment  of  damages.     See  Damages,  15, 


Change  of  venue.    See  Appeal,  1. 

Showing  amount  of.     See  Appeal,  2. 

Disposing  of  parties.    See  Appeal,  4- 

Bond  on  appeal  from.    See  Appeal  Bond,  1,  2. 

Apportioning  damages.     See  Damages,  15. 

Entered  after  adjournment  of  term.    See  Exeoution,  1,  2,  8. 

Enforcement  of.    See  Injunction,  9,  10,  11. 

Action  to  set  aside.    See  New  Trial,  1-4. 

Correction  on  appeal.    See  Practice  on  Appeal,  i,  10. 

Reversal  as  to  one  defendant.    See  Practice  on  Appeal,  8. 

Reformation  and  affirmance.     See  Practice  on  Appeal,  9. 

On  former  appeal.    See  Stare  Decisis,  1. 

Writ  of  possession  on.    See  Trespass  to  Try  Title,  i. 

Foreclosure  of  vendor's  lien.    See  Vendor  and  Purchaser,  7. 

1.  A  district  clerk  has  no  authority  to  enter  a  judgment  in  the  minutes 

after  adjournment  of  the  court.  His  authority  to  make  such  entry  ceases 
upon  the  adjournment  of  the  term.  Rev.  Stats.,  art.  1087.  Huohart  v. 
Willis  State  Bank,  504. 

2.  In  an  action  for  injuries  resulting  in  death,  th,e  widow,  minor  child  and 

mother  of  deceased  being  plaintiffs,  though  the  latter  claimed  no 
damages,  a  verdict  and  judgment  in  favor  of  the  widow  and  child  only 
sufficiently  disposed  of  the  rights  of  the  mother.  Houston  d  T.  C.  R.  Co. 
V.   Lemair,   237. 

3.  B.  sued  K.  in  the  District  Court  for  damages  for  breach  of  a  contract  to 

thresh  a  crop  of  rice;  K.  denied  the  breach  and  set  up  facts  to  show  that 
B.'s  damage,  if  any,  was  due  to  causes  over  which  K.  had  no  control  and 
to  the  fault  of  B.;  on  these  pleadings  a  verdict  and  judgment  were 
rendered  for  B.  for  a  part  of  the  amount  sued  for.  Held,  that  the  judg- 
ment in  said  cause  could  not  be  res  adjudicata  of  an  account  held  and 
subsequently  sued  upon  by  K.  against  B.  for  goods,  wares  and  merchan- 
dise sold  and  "for  services  rendered  because  these  matters  were  not  put  in 
issue  by  the  pleadings  in  the  former  suit,  and  if  the  jury  took  said  mat- 
ters into  account  in  rendering  their  verdict,  they  did  so  without  warrant 
of  law.  Kerr  v.  Blair,  349. 
4.  A  former  judgment  relied  on  as  having  adjudicated  the  matter  involved  in 
another  suit  and  as  a  bar  to  further  proceedings  should  have  involved 
and  determined  the  same  vital  issue,  or  such  issue  should  have  been 
fairly  within  the  scope  of  the  pleadings.  The  "matter  in  issue"  is  that 
upon  which  the  plaintiff's  cause  .of  action  is  based,  and  which  the 
defendant  denies  by  his  pleadings.  Id. 
6.  A  judgment  in  favor  of  the  oontestees  in  a  contest  of  an  election  to  remove 
a  county  seat,  the  contest  being  upon  the  grounds,  among  others,  that 
the  geographical  center  of  the  county  had  not  been  properly  designated 
and  that  the  plaice  to  which  the  county  judge  had  declared  the  countv 
seat  to  be  removed  by  a  majority  vote,  was  not' within  five  miles  of  such 
center,  could  not,  it  seems,  be  urged  in  bar  of  a  subsequent  proceeding 
in  equity  by  other  parties  as  taxpayers  to  enjoin  the  county  commis- 
sioners from  creating  a  debt  to  raise  funds  to  build  a  courthouse  and 
jail  at  such  place  on  the  ground  that  the  proceedings  resulting  in  the 
order  for  removal  were  void  for  the  reasons  urged  in  the  cont^t. 
Kilgore  v.  Jackson,  100. 

Judloial  Votloe. 

1.  The  court  will  take  judicial  notice  of  i^e  boundaries  of  a  county  and  of 
its  geographical  shape.    Hughes  v.  Adams,  197. 

Judicial    Powen. 

Regulation  of  unincorporated  association.     See  Benefit  Society,  IS. 

Juriei. 

1.  The  Act  of  the  Thirtieth  Legislature  (Gen.  I^aws,  1907,  p.  269)   relating 
to  the  manner  of  selecting  juries  in  cities  having  a  certain  population. 
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is  not  in  violation  of  the  Constitution  of  this  State.  DaUas  Con, 
Elec.  8t.  Ry,  Co,  v.  Chambers,  331. 

2.  The  statute  providing  for  a  particular  jury  system  for  all  counties  having 

a  city  with  a  population  of  twenty  thousand  or  more  as  shown  by  the 
United  States  Census  of  the  year  1900,  is  not  a  local  or  special  law 
within  the  meaning  of  the  provision  of  the  Constitution  denying  to 
the  Legislature  the  power  to  pass  any  local  or  special  law  authorizing 
the  summoning  or  empaneling  grand  and  petit  juries,  and  is  not  re- 
pugnant to  art.  3,  sec.  56  of  the  Constitution.  General  Laws,  1907,  page 
269.    Rapid  Transii  Ry,  Co,  v.  Edwards,  543. 

3.  Where  there  are  two  District  Courts  in  one  county,  that  a  person  has 

served  as  a  juror  in  one  of  them  for  five  days  and  in  the  other  for 
three  days,  within  the  statutory  period,  does  not  constitute  a  ground 
for  challenge  for  cause,  when  such  person  is  proffered  as  a  juror.  Under 
the  statute,  in  order  to  disqualify  the  juror  he  must  have  served  as  a 
juror  for  six  days  during  the  preceding  six  months  in  the  same  District 
Court.  Revised  Statutes,  art.  3139.  Missouri,  K.  d  T.  Ry,  Co,  v.  Hood, 
637. 

4.  The  objection  that  a  juror  had  served  more  than  six  days  in  the  District 

Court  within  the  six  months  preceding  the  trial  comes  too  late  after  a 
verdict.     Waggoner  v.  Porter  field,  170. 

5.  Where,  besides  their  common  ground  of  defense  against  the  plaintiff,  there 

is  a  controversy  between  the  defendants  themselves,  each  defendant  is 
entitled  to  six  peremptory  challenges  in  the  selection  of  a  jury.  First 
National  Bank  of  Cuero  v.  San  Antonio  &  Aransas  Pass  Ry  Co.,  97 
Texas,  201,  followed.    Hogsett  v.  "Sorthem  Tex,  Trac,  Co,,  72. 

Jurisdlotion. 

Appeal  from  order  for  change  of  venue.    See  Appeal,  1. 
Showing  jurisdiction  of  trial  court.     See  Appeal,  2,  3. 
Judgment  not  disposing  of  parties.     See  Appeal,  4* 
Against  nonresident.     See  Attachment,  1. 

To  regulate  unincorporated  association.    See  Benefit  Society,  IS;  Injunc- 
tion, i. 
To  declare  result  of  election.     See  County  Seat,  2, 
Question  not  raised.    See  Demurrer,  2. 

1.  District  Courts  have  the  power  to  try  suits  involving  the  title  to  land 

regardless  of  the  county  in  which  the  land  is  located,  and  article  1194, 
Revised  Statutes,  prescribing  that  such  suits  shall  be  brought  in  the 
county  where  the  lands  are  situated,  secures  to  the  defendant  merely 
a  personal  privilege  to  be  sued  in  a  particular  county  which  will  be 
waived  by  his  filing  a  plea  to  the  merits  before  asserting  his  privilege. 
Wolf  V.  Sahm,  565. 

2.  The  right  to  the  office  of  National  Grand  Master  of  an  unincorporated 

benevolent  association,  being  enforcible  only  by  mandatory  decrees 
against  the  parties  both  of  whom  were  residents  of  other  States  is  one 
which  the  courts  of  Texas  will  not  attempt  to  determine.  Oaines  v. 
Farmer,  601. 

3.  The  court  will  not  attempt  to  determine  by  its  judgment  the  right  to  the 

possession  of  the  records  of  a  benevolent  association  as  between  two 
nonresidents,  one  of  whom  holds  possession  thereof  in  another  State.    Id. 

4.  It  is  only  from  final  judgments  in  a  Justice  Court  that  appeals  are  allowed 

to  the  County  Court;  a  transcript  prepared  and  certified  as  provided 
by  the  statute  is  the  only  legal  evidence  of  the  rendition  of  such  a  judg- 
ment in  the  Justice  Court,  therefore  in  the  absence  of  such  a  transcript, 
in  a  case  originating  in  a  Justice  Court  and  appealed  therefrom  to 
the  County  Court,  a  Court  of  Civil  Appeals  can  not  say  that  the  County 
Court  has*  jurisdiction  and,  hence,  that  the  Court  of  Civil  Appeals  has 
jurisdiction.  The  jurisdiction  of  the  County  Court  must  be  made  to 
appear  affirmatively.  Presumptions  will  not  be  indulged.  American 
Soda  Fountain  Co,  i\  Mason,  532. 
6.  In  an  appeal  from  a  Justice  to  a  County  Court  the  transcript  showed  that 
the  suit  was  "upon  debt  for  $198"  and  the  citation  issued  out  of  the 
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Justice  Court  commanded  the  defendant  to  answer  the  suit  of  plaintiff 
"for  the  sum  of  $198  due  upon  account."  Held,  it  thus  affirmatively 
appearing  that  the  County  Court  had  jurisdiction,  such  jurisdiction  could 
not  be  defeated  or  affected  by  an  agreement  found  in  the  record  and 
signed  by  both  parties  that  the  suit  was  upon  a  certain  account,  the 
aggregate  of  the  items  of  which  exceed  $200,  there  being  nothing  in 
the  transcript  to  show  that  such  account  was  ever  filed  in  the  Justice 
or  County  Court.    Rogers  v.  McMilion,  530. 

Juitioe  Conrt. 

Bond  on  appeal  from.    See  Appeal  Bond,  1,  2, 
Jurisdiction  on  appeal.     See  Jurisdiction,  4f  S. 

Slnowledge. 

Notice  to  agent  as  notice  to  principal.    See  Agency,  5. 

By  employee  of  danger  in  machinery.    See  Evidence,  6. 

Opportunity  for  correct  information.    See  False  Representation,  1. 

Facts  putting  upon  inquiry.    See  Innocent  Purchaser,  1,  2, 

Matters  which  common  prudence  would  disclose.    See  Master  and  Servant,  5. 

Facts  obvious  but  danger  not.    See  Master  and  Servant,  6,  7. 

Risk  assumed  by  employee.    See  Master  and  Servant,  8. 

Duty  to  instruct  or  warn.    See  Master  and  Servant,  10,  15,  16. 

Results  to  be  contemplated  as  possible.    See  Master  and  Servant,  11. 

No  duty  to  inspect.    See  Master  and  Servant,  19. 

Youth  and  inexperience.     See  Master  and  Servant,  20. 

Master's  knowledge  of  defect.    See  Master  and  Servant,  21. 

Discovered  peril.     See  Negligence,  S,  4. 

Car  obstructing  street  railway  track.    See  Negligence,  21,  22,  2S,  24. 

Mistake  as  to  boundary  lines.     See  Trespass,  1,  2. 

Land. 

Navigable  bays.    See  County  Seat,  5. 
Parol  gift.     See  Gift,  1,  2. 

Land  Oertiilcate. 

Issued  to  heirs.    See  Administration,  1. 
Petition  for  issuance.    See  Evidence,  S2, 

Land  Office. 

Proof  of  records.    See  Evidence,  22,  2S,  25,  32. 

Landlord  and  Tenant. 

Rights  to  rents.    See  Vendor  and  Purchaser,  6, 

Le^al  Bepresentative. 

Putative  wife.    See  Husband  and  Wife,  S. 

Legal  Title. 

Action  by  holder  of.    See  School  Trustees,  2. 

Legatee. 

Consent  to  payment  by  executor.    See  Executors,  1. 
Married  woman.     See  Husband  and  Wife,  1. 

Uent. 

Express  reservation  by  vendor.    See  Vendor  and  Purchaser,  2, 
Verbal  contract.    See  Vendor  and  Purchaser,  6. 
Foreclosure  of.    See  Vendor  and  Purchaser,  7. 

Limitation. 

Possession  referred  to  homestead  right.    See  Homestead,  4. 
1.  One  can  acquire  title  to  the  land  of  another  by  limitation  notwithstanding 
the  fact  that  at  the  time  he  takes  possession  he  believes  the  land  to 
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be  public  land  and  intends  to  acquire  it  from  the  State.  If  he 
actually  holds  and  claims  the  land  against  all  the  world  except  the 
State  his  possession  is  adverse  and,  if  continued  for  the  length  of  time 
required  by  the  statute,  will  ripen  into  title.    Hoencke  v,  homaa,  189. 

2.  Where  the  possessor  went  into  possession  believing  that  the  land  was 

vacant  public  land,  but  his  adverse  possession  continued  for  more  than  ten 
vears  after  he  discovered  that  it  was  not  public  land  but  was  patented  to 
heirs  of  the  original  grantee,  the  question  whether  his  possession  before 
such  discovery  was  such  as  would  ripen  into  title,  did  not  arise.    Id, 

3.  Where  the  holder  of  the  record  title  was  born  in  1860,  and  was  married 

in  1888,  and  adverse  possession  of  the  land  began  prior  to  her  marriage, 
her  coverture  did  not  affect  the  running  of  the  statute.    Id, 

4.  Undisputed  facts  held  to  show  limitation  under  both  the  five  and  ten  years 

statutes  of  limitation.     Id, 

6.  Where  the  assessment  wholly  fails  to  lead  to  identification  of  the  property 

taxed,  so  that  neither  the  owner  nor  the  officer  can  tell  that  his  land 
is  taxed,  the  duty  of  payment  can  not  be  performed  and  the  assessment 
is  void ;  and  payment  of  taxes  can  not  be  made  bv  the  claimant  under  an 
assessment  shown  b^  the  records  of  the  assessor  s  office  by  the  rendition 
of  the  claimant  which  is  the  basis  of  the  tax  rolls,  to  have  been  made 
upon  entirely  different  land  from  that  claimed  by  him,  and  thus 
satisfy  the  statute  of  limitation  of  five  years,  although  his  intention  is 
to  pay  on  the  land  claimed.  Lofton  v.  Miller,  253. 
0.  Where  the  defendant,  in  trespass  to  try  title,  asserted  title  under  the  five 
years  statute  of  limitation  and  testified  that  he  paid  taxes  on  the  land  for 
a  certain  year  to  complete  the  period,  but  the  land  in  controversy  being 
the  northeast  half  of  survey  10,  located  by  virtue  of  scrip  No.  636 
issued  to  the  East  Line  &  Red  River  R.  R.  Co.,  abstract  No.  218,  and  it 
apnearing  from  his  rendition  that  he  rendered  for  that  year  lands  as 
follow^:  Abstract  No.  218;  certificate  No.  635;  survey  No.  17  £.  L. 
&  R.  R.  640  acres,  and  abstract  No.  249 ;  certificate  No.  636 ;  survey  No. 
19  E.  L.  &  R.  R.  W.  %,  320  acres,  and  from  his  tax  receipt  that  he 
paid  taxes  in  accordance  with  his  rendition,  it  appeared  as  matter  of 
law  that  he  had  not  paid  taxes  on  the  land  in  controversy  for  such  year. 
Following  Sharp  v.  Kellog,  53  Texas  Civ.  App.,  543.    Id, 

7.  A  vendor  executed  and  delivered  a  deed  conveying  land  to  her  two  sons  in 

consideration  of  a  certain  sum  for  which  thev  were  to  execute  their 
note,  and  as  a  further  consideration  they  agreed  to  pay  to  her  a  certain 
share  of  the  crops  during  her  life,  and  the  vendees  took  possession  under 
the  terms  of  the  agreement  and  paid  rent  as  stipulated  in  crops  for 
several  years,  no  part  of  the  cash  consideration  being  paid  and  there- 
after one  vendee,  who  had  executed  his  notes  as  stipulated,  abandoned 
the  land,  and  the  other,  who  had  failed  to  sign  the  notes,  took  possession 
of  all  the  land  claiming  it  as  his  own  and  refusing  to  pay  rent.  Held, 
that  as  he  had  not  paid  the  consideration  for  the  conveyance  to  him 
of  an  undivided  half  interest,  the  superior  title  to  such  half  remained 
in  the  vendor,  and  limitation  did  not  run  in  his  favor  as  against  such 
vendor.  Had  he  expressly  repudiated  his  purchase  and  given  notice  to 
his  vendor  of  sucn  repudiation  and  that  he  would  not  be  bound  by  the 
conveyance,  a  different  rule  might  prevail.     Tipton  v.  Tipton,  192. 

8.  Where  the  subscription  contract  bound  the  railway  company  to  extend  ita 

road  to  a  certain  connection  within  a  reasonable  time  in  consideration 
of  a  donation,  one-half  of  which  was  to  be  paid  when  the  road  was 
extended  fifteen  miles  and  the  remainder  when  the  connection  was  made, 
and  it  appeared  that  when  the  fifteen  mile  point  was  reached  there  was 
no  refusal  to  extend  the  road  further  at  that  time,  in  order  to  bar  a 
recovery  it  was  incumbent  i^pon  the  company  to  show  that  the  reasonable 
time  which  it  had  under  the  contract  to  finish  the  connection  before 
being  liable  for  the  repayment  of  the  money  paid  on  the  subscriptions, 
expired  two  years  before  the  suit,  and  failing  such  proof  there  was 
no  error  in .  overruling  its  plea  of  limitation,  assuming  that  the  two 
years  statute  applied.    Tespaa  d  Oulf  Ry,  Co.  v,  Whiteside,  593. 

9.  A  husband  received  personal  injuries  on  Mardi  28,  1906;  he  filed  suit 
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April  4,  1907,  he  died  in  August,  1907;  that  suit  thereafter  was 
abandoned;  in  September,  1907,  liis  putative  wife  filed  suit  to  reooyer 
damages  in  her  own  right  as  surviving  wife;  on  June  11,  1008,  she 
learned  for  the  first  time  of  the  existence  of  another  living  wife  and 
on  the  same  day  filed  a  trial  amendment  asserting  her  rights  as  a  puta- 
tive wife  to  the  damages  sued  for.  Held,  the  defendants  plea  of  two  year 
limitation  was  properly  overruled.  Ft,  Worth  d  R,  G.  Ry.  Co,  v, 
Robertaon,  309. 

LiTettoek. 

Transportation  of.    See  Carriera  of  Qooda,  29-^;  RaUwaya,  IS. 

Injury  by  train.     See  Railtoaya,  9. 

Injury  by  defective  crossing.     See  Raikoayat  10. 

Looal  Law. 

For  selection  of  juries.    See  Juriea,  1,  2. 

XaUoe. 

Of  agent.     See  Agency,  i,  2. 
Prosecution  actuated  by.     See  Arreat,  2. 
Exemplary  damages  for.    See  Damagea,  8,  9. 

Kalloloiui  Proieoutioii. 

Absence  of  reasonable  grounds.    See  Arreat,  2, 

Kandamui. 

To  compel  issi^ance  of  bill  of  lading.    See  Carriera  of  Choda,  4»  ^* 
Against  nonresident.     See  Juriadiotion,  2,  S. 

Xarket  Value. 

Injury  in  transportation.    See  Damagea,  2,  S, 
Household  goods.     See  Damagea,  4, 

Harried  Women. 

Gift  of  legacy.    See  Buahand  and  Wife,  1. 

Rights  of  putative  wife.    See  Huahand  and  Wife,  2,  S;  lAmitaOam,  9. 

Tacking  disabilities.    See  Limitaton,  S, 

Xaster  and  Servant. 

Alteration  of  machinery  after  injury.    See  Evidenee,  6, 
Servant's  knowledge  of  defect.     See  Evidence,  6, 
Discharge  of  employee.    See  Evidence,  7. 
Application  for  employment.    See  Evidence,  IS. 
Duty  to  take  precaution.    See  Evidence,  20, 
Customary  manner  of  work.    See  Evidence,  S7, 
Applying  law  to  facts.    See  Inatructiona  to  Juriea,  5. 
Assuming  existence  of  fact.    See  Inatructiona  to  Juriea,  21. 
Collision  between  trains.    See  Inatructiona  to  Juriea,  29. 
Violation  of  rule.    See  Inatructiona  to  Juriea,  SO, 
Boarding  moving  cars.    See  Negligence,  1, 
Repairing  car.    See  Negligence,  20. 
Adoption  of  rules.    See  Negligence,  25. 

1.  Servant,  in  law,  is  in  most  cases  synonymous  with  emplovee,  and  the 

relation  exists  whenever  the  employer  retains  the  right  to  direct  the 
manner  in  which  the  business  shall  be  done,  whatever  the  rank  or  position 
of  the  employee.    Teoaa  Life  Ina.  Co.  v.  Roberta,  218. 

2.  Where  a  servant  has  two  masters,  a  general  and  a  special  one,  the  latter, 

if  having  the  power  of  direction  or  control,  is  the  one  responsible  for 
the  servant's  negligence;  but  it  is  otherwise  where  the  latter  merely 
directs  what  work  is  to  be  done  by  a  servant  furnished  him  by  another 
employer  who  pays  and  controls  the  servant.  Weatem  U.  Tel,  Co.  v, 
i^l/369. 


704  ImjoL 

Xfttter  and  lerraat— OohMimmcL 

3.  A  mesBenger  company  kept  its  office  with  that  of  a  telegraph  company  and 

under  the  management  of  the  same  agent;  the  messengers  were  paid 
by  the  former  company  and  deliyered  telegrams  for  the  latter,  which 
paid  the  former  for  such  services;  messengers  were  also  furnished  to 
perform  errands  for  all  desiring  such  services;  the  telegraph  company 
as  a  matter  of  accommodation  to  a  journalist,  its  patron,  who  desired  to 
express  a  package  to  his  newspaper,  sent  him  a  messenger  boy  to 
take  the  package  to  the  express  office,  without  charge  for  such  services; 
in  so  doing  he  ran  his  bicycle  into  and  injured  plaintiff.  Held,  (1) 
that  the  telegraph  company  and  the  messenger  company,  acting  tocether 
in  furnishing  the  messenger  were  his  masters,  and  each  responsible  for 
his  negligence;  (2)  that  the  person  sending  the  package,  since  he 
neither  paid  nor  controlled  the  messenger,  beyond  indicating  the  work 
to  be  done,  was  not  the  one  responsible  to  plaintiff  for  his  negligence.    Jd, 

4.  A  railroad  employee  engaged  in  unloading  wood  from  a  car,  if  injured  by 

negligence  of  another  in  giving  signals  for  the  movement  of  the  engine 
while  he  was  in  a  position  of  danger,  could  recover  though  both  were  of 
the  same  grade  and  engaged  in  the  same  service.  The  negligence  was  in 
the  operation  of  the  cars  within  the  meaning  of  the  statute  relating  to 
fellow  servants.  (Rev.  Stats.,  art.  4560f.)  Tewas  d  P.  Ry.  Co.  v, 
Johnson,  406. 

5.  It  is  the  duty  of  the  employe  while  engaged  in  the  performance  of  his 

duties  to  use  that  care  for  his  own  safety  which  a  person  of  ordinary 
prudence  would  use  under  similar  circumstances,  and  he  will  be  charged 
with  knowledge  of  those  things  and  held  responsible  for  a  failure  to 
exercise  such  precautions  which  such  a  person  would  ordinarily  laiow 
and .  exercise,  whether  he  negligently  fails  to  observe  and  exercise 
them  or  not;  and  upon  this  principle  he  may  be  charged  with  the  knowl- 
edge of  a  defect  and  danger  arising  from  the  negligence  of  the  master, 
not  because  he  is  under  obligation  to  make  inquiry  or  examination  as  to 
the  master's  performance  of  duty,  but  because  the  thing  is  such  that 
with  common  prudence  he  ought  to  see  or  know  it  in  doing  his  own 
work.    Rapid  Transit  Ry,  Co,  v.  Edtcarda,  543. 

6.  Where  a  conductor  on  a  street  car  was  injured  by  coming  in  contact  with 

a  car  standing  near  the  street  railway  track,  and  the  evidence  tended 
strongly  to  show  that  he  did  not  know  and  could  not  have  known  that  the 
car  was  so  near  as  to  be  dangerous  without  close  examination,  the  mere 
fact  that  he  knew  before  the  accident  that  such  car  was  standing  near 
the  street  railway  track,  did  not,  as  a  matter  of  law,  charge  him  with 
contributory  negligence  or  impose  upon  him  the  assumption  of  the  risk. 
Id. 

7.  Where  the  conductor  of  a  street  car,  who  was  injured  by  coming  in  contact 

with  a  car  standing  near  the  track,  knew  before  the  accident  that  the 
car  was  there,  but  the  evidence  did  not  conclusively  show  that  the 
proximity  of  the  car  or  the  danger  of  coming  in  contact  with  it  was 
obvious  or  that  the  conductor  must  necessarily  have  known  of  such 
proximity  and  danger  in  the  discharge  of  his  duties,  he  had  the  right 
to  assume  that  the  track  was  free  from  obstructions  and  reasonably 
safe  for  his  use,  and  a  charge  on  contributory  negligence  which  imposed 
upon  him  the  duty  to  examine  and  ascertain  whether  the  car  was 
dangerously  near  the  track,  was  upon  the  weight  of  evidence  and 
properly  refused.    Id, 

8.  An  experienced  lineman,  climbing  a  telephone  pole  on  either  side  of  which 

ran  wires  of  the  city  electric  light  system  and  of  a  li^ht  and  power 
company,  was  shocked  and  caused  to  fall  by  placing  his  hand  on  an 
iron  spike  in  the  pole  for  use  in  climbing  it.  This  was  charged  with  an 
electric  current  by  contact  with  one  of  the  city  wires  which  had  sagged 
against  it,  such  wire,  not  ordinarily  carrying  a  current  by  day,  being 
charged  by  contact  elsewhere  with  a  live  wire  of  the  light  and  power 
company,  and  a  circuit  for  the  current  being  closed  by  plaintiff's 
contact  at  the  same  time  with  a  messenger  wire  supporting  the  tele- 
phone company's  cable.  The  situation  and  relation  of  the  respective 
vires  and  the  spike  were  obvious,  and  though  plaintiff  did  not  know  that 
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the  city  wire  was  charged,  he  testified  that  it  was  his  duty  to  see 
whether  it  was  safe  to  climb  the  pole  and  that  electricians  consider  all 
wires  as  possibly  charged  and  dangerous.  Held  that  the  risk  was  one 
assumed  bv  plaintiff  as  a  servant  and  he  could  not  recover  against  his 
employer,  the  telephone  company.  Ft.  Worth  Lt,  d  P.  Co,  v.  Moore,  157. 
9.  Evidence  considered,  in  case  of  a  minor  employed  in  a  cotton  oil  mill  and 
injured  while  endeavoring  to  set  a  belt  upon  a  revolving  shaft,  being 
drawn  into  the  machinery  bv  his  clothing  catching  upon  a  projecting 
set-screw  upon  a  collar  of  tne  shaft,  and  held  to  present  questions  of 
fact  upon  the  issues  of  negligence,  contributorv  negligence  and  assumed 
risk  justifying  the  submission  of  each  of  those  issues  to  the  jury. 
Waggoner  v.  Porterfield,  169. 

10.  Evidence  as  to  defect  in  machinery  (a  projecting  set-screw)   held  not  to 

show  a  danger  so  obvious  as  to  make  immaterial  the  failure  to  instruct 
or  warn  a  minor  employee  in  regard  to  the  danger  from  its  use.     Id. 

11.  Evidence  considered,  in  case  of  an  employe  in  a  cotton  oil  mill  injured  by 

being  caught  by  a  projecting  bolt  and  nut  upon  a  revolving  shaft,  and 
held  to  show: 

(1)  Circumstances  from  which  the  employer  might  have  contem- 
plated injury  as  a  possible  result  from  the  exposed  and  unprotected 
projection  on  the  shaft,  though  the  particular  manner  in  which  plain- 
tiff was  brought  in  contact  uierewith  and  injured  was  accidental. 

(2)  That  the  risk  of  injury  was  not  assumed  by  the  servant,  and 
that  he  was  not  guilty  of  contributory  negligence.  Long  view  Cot.,  Oil 
Co.  v.  Thurmond,  499. 

12.  Where  an  appliance  becomes  customarily  used  by  employees  for  a  purpose 

for  which  it  is  found  convenient  but  for  which  it  was  not  intenoed,  the 
master  who  knows  and  has  not  prohibited  such  custom  may  be  held 
liable  for  negligence  if  he  fail  to  inspect  and  keep  in  repair  such 
appliance  with  reference  to  its  proper  condition  for  such  use.  Ft.  Worth 
d  R.  O.  Ry.  Co,  V,  Day,  24. 

13.  A  switchman  attempting  to  get  upon  a  moving  car  in  the  yards,  the  track 

being  higher  than  the  ground  on  which  he  stood,  graspea  the  ladder  and 
placed  his  foot  on  the  oil  box  of  the  truck  to  step  thence  to  the  stirrup 
iron,  below  the  sill  of  the  car,  which  served  as  a  bottom  step  of  the 
ladder  but  which  he  couM  not  reach  otherwise  from  his  position  on  the 
ground.  The  wooden  cover  of  the  oil  box  was  defective  and  gave  way, 
throwing  his  foot  under  the  wheel.  Such  use  of  the  oil  box  of  the 
truck  as  a  step  from  which  to  reach  the  ladder  was  convenient,  was 
customary  among  switchman,  but  the  box  was  not  designed  for  such 
use.  Held  that  the  question  of  negligence  of  the  master  in  failing  to 
inspect  and  repair  the  oil  box  cover  with  reference  to  its  adaptation  to 
such  use  was  properly  submitted  to  the  jury  and  a  recovery  by  the 
servant  therefor  was  supported  by  the  evidence.     Id. 

14.  Where  the  injured  servant  charged  the  master  with  negligence  in  that  the 

guide  to  a  rip  saw  and  its  connections  were  defective,  an  instruction 
that  it  was  the  duty  of  defendant  to  use  ordinary  care  to  furnish  plain- 
tiff with  a  guide  to  the  rip  saw  reasonably  safe  for  the  purpose  for  which 
it  was  designed,  and  a  failure  to  use  such  degree  of  care  m  this  respect 
would  be  negligence,  but  defendant  was  not  required  by  law  to  furnish 
an  absolutely  safe  guide,  was  correct  and  applicable,  and,  oeourrinff  iu 
that  part  of  the  charge  devoted  to  stating  rules  of  law  and  which 
undertook  to  submit  nothing,  it  was  not  objectionable  because  it  did 
not  instruct  that  such  negligence  must  have  been  the  proximate  cause  of 
the  injury,  that  being  done  in  submitting  the  issues.  Teaias  d  N.  0.  R. 
Co.  V,  Oeiger,  1, 
16.  Where  the  petition,  in  a  suit  by  a  servant  for  injuries  received  while 
operating  a  saw,  contained  allegations  of  dangers  in  the  use  of  the  saw 
connected  with  certain  alleged  defects,  that  plaintiff  was  a  minor  and 
inexperienced  in  the  use  of  tne  machine,  because  of  which  he  did  not  know 
of  the  defects  and  dangers,  and  that  defendant  by  the  exercise  of  ordinary 
care  could  and  would  nave  known  of  said  defects  and  dangers,  and  could 
Vol.  LV  Civil— 45. 
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and  did  know  of  plaintifTs  youth  and  inexperience  and  failed  to  warn 
him,  the  court  was  authorized  to  submit  the  issue  of  negligence  in 
failing  to  give  warning.     Charge  considered  and  held  correct.     Id. 

16.  Where  the  allegation  was  of  dangers  in  the  use  of  the  machine  with  certain 

alleged  defects,  and  the  only  defect  of  which  there  was  proof  was  that 
the  guide  was  out  of  square,  and  the  only  negligence  alleged  had  refer- 
ence to  such  defect,  a  charge  authorizing  the  jury  to  find  for  the 
plaintiff  upon  the  theory  of  peril  incident  to  the  operation  of  the 
machine  and  the  duty  to  warn  in  respect  thereto,  was  error.    Id, 

17.  Where  the  petition  did  not  allege  that  there  were  dangers  incident  to  the 

operation  of  the  machine  as  a  dangerous  machine,  but  it  appeared  from 
the  pleadings  of  defendant  that  it  considered  that  the  issue  of  dangers 
ordinarily  incident  to  the  operation  of  such  machine  apart  from  the 
defects  was  involved,  and  that  upon  this  idea  it  tried  the  case  and  asked 
instructions  which  were  not  relevant  except  on  such  theory,  it  could 
not  be  heard  to  complain  of  an  instruction  submitting  such  theory,  and 
ask  reversal  of  a  verdict  which  might  have  been  found  on  the  theory 
that  was  properly  involved.    Id. 

18.  Any  servant  is  entitled  to  recover  for  damages  arising  from  defects  in 

machinery  given  him  for  use  if  the  presence  of  the  defect  is  due  to 
the  master's  negligence  and  it  is  the  proximate  cause  of  the  injury, 
conditioned  of  course  that  it  was  not  an  assumed  risk,  or  not  due 
to  contributory  negligence.    See  charges  held  correct.    Id. 

19.  An  instruction  that  charged  the  injured  employe  with  the  consequences  of 

a  defect  in  the  machine  of  which  he  knew  or  in  the  exercise  of  ordinary 
care  would  have  known,  was  properly  refused.  An  employe  is  not 
charged  with  knowledge  of  defects  in  machinery  because  the  exercise 
of  ordinary  care  would  disclose  them,  as  the  duty  to  exercise  care 
to  discover  them  does  not  rest  upon  him.     Id. 

20.  Requested  charges  held  properly  refused  because  they  ignored  the  theory  of 

the  youth  and  inexperience  of  the  injured  servant.    Id. 

21.  A  charge  submitting  the  issue  of  negligence  on  the  part  of  the  master 

in  permitting  the  guide  to  the  machine  to  be  and  remain  in  a  defective 
condition,  was  not  subject  to  objection  as  ignoring  the  issue  of  Imowl- 
edge  of  the  defect.  The  term  "permitting'  presupposes  the  idea  of 
knowledge.    Id. 

22.  In  an  action  by  an  employee  against  a  railroad  company  for  damages  for 

personal  injuries  caused  by  the  moving  of  an  engine  while  plaintiff  was 
cleaning  the  same,  and  wherein  plaintiff  had  pleaded  inexperience  on 
his  part,  negligence  on  the  part  of  the  defendant  in  moving  said  engine 
at  that  time,  and  in  a  failure  to  provide  rules  for  his  protection,  an 
application  by  plaintiff  to  defendant  for  employment,  together  with 
declarations  of  the  plaintiff  therein  contained  as  to  his  familiarity  with 
the  rules  of  the  defendant  and  the  duties  of  the  services,  considered, 
and  held,  under  the  circumstances  of  this  case,  not  subject  to  the  objec- 
tions: (1),  that  said  application  was  for  a  different  employment  from 
that  in  which  plaintiff  was  engaged  when  injured,  and  it  was  therefore 
irrelevant;  (2),  that  it  was  "an  attempt  on  the  part  of  the  defendant 
railroad  company  to  avoid  their  own  negligent  act  by  making  the 
applicant  assume  risks  that  the  law  did  not  impose;  and  (3),  that  the 
application  was  not  made  to  the  defendant  company,  but  to  a  different 
railroad  company.     Southern  Kan.  Ry.  Co.  of  tew.  v,  McSvxiin,  317. 

Xeanre  of  Damages. 

For  appropriation  of  property.     See  Co«t?rr«ion,  1,  2. 
Shipment  to  fill  contract.     See  Damages,  J. 
Difference  in  market  value.    See  Damages^  2. 
Value  at  place  of  shipment.    See  Damages^  S. 
Loss  of  household  goods.    See  Damages,  -J. 
Interest  on  damapjea.     See  Damages,  5. 
Loss  of  profits.    See  Damages,  6. 
Cost  of  production.     See  Damages.  7. 
'Mental  distress.     See  Damages,.  10» 
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Xeaiure  of  Bamaffet — Continued. 

Future  suffering.     See  Damages,  11. 
Future  earnings.     See  Damages,  12, 

Xenial  Anguish. 

Instructions  to  jury.     See  Damages,  10, 
Apprehension  of  result  of  injury.    See  Evidence,  i7. 

Xerohantable  Title. 

In  contract  of  sale.    See  Bales,  6. 

Xessenger. 

Responsibility  dependent  on  control.    See  Master  and  Servant,  2,  S, 

Xisjoinder. 

1.  A.  entered  into  a  contract  to  sell  to  H.  all  the  timber  upon  scTeral  tracts 
of  land  owned  by  A.;  B.  at  the  same  time  entered  into  a  contract  to 
sell  to  H.  a  certain  tract  of  land,  and  to  this  end  conveyed  the  same  to 
A.  with  the  understanding  that  A.  would  convey  to  H.  A.  refused 
to  execute  either  contract;  in  an  action  by  H.  against  A.  and  B.  for 
breach  of  the  contracts,  held,  that  a  plea  in  abatement  directed  a  mis- 
joinder of  parties  and  causes  of  action  was  properly  sustained.  Hughes 
V.  Adams,  197. 

Xiitake. 

In  exercise  of  judgment.     See  Agency,  7. 
As  to  boundary  line.     See  Trespass,  1,  2, 

Xotion. 

To  set  aside  judgment.    See  New  Trial,  4. 

Xotiye. 

Of  agent.    See  Agency,  1,  2. 

Hamei. 

Question  of  identity.    See  Taof  Sale,  5. 
Similarity  of.    See  Trespass  to  Try  Title,  4. 

Hear. 

To  center  of  county.    See  County  Seat,  1, 

Vegligenoe. 

In  choice  of  market.     See  Agency,  6,  7. 
Between  connecting  carriers.    See  Carriers  of  Goods,  9,  15,  16, 
Limiting  liability  for.    See  Carriers  of  Ooods,  IJi,  15. 
Shipment  of  perishable  property.    See  Carriers  of  Goods,  17-26, 
Presumption  against  terminal  carrier.    See  Carriers  of  Goods,  27. 
Failure  to  water  livestock.    See  Carriers  of  Goods,  S2. 
Person  assisting  passenger.     See  Carriers' of  Passengers,  1. 
Preventing  misconduct  of  others.    See  Carriers  of  Passengers,  2, 
Termination  of  transit.     See  Carriers  of  Passengers,,  S. 
'  Assistance  in  alighting.    See  Carriers  of  Passengers,  9, 
Degree  of  care.    See  Carriers  of  Passengers,  10,  IS. 
Ejection  of  passenger.    See  Carriers  of  Passengers,  12, 
Admissions  of  agent.    See  Evidence,  1,  2. 
Bad  condition  of  track.     See  Evidence,  4. 
Alteration  of  machinery  after  injury.    See  Evidence,  5. 
Affirmative  submission  of  defense.    See  Instructions  to  Juries,  2, 
Applying  law  to  facts.     See  Instructions  to  Juries,  3,  6. 
Refusing  to  define.     See  Instructions  to  Juries,  5. 
Assuming  existence  of  fact.    See  Instructions  to  Juries,  21. 
Submitting  undoubted  fact  as  doubtful.    See  Instructions  to  Juries,  22, 
Failure  to  look  and  listen  at  crossing.    See  iMtruotUme  to  JurieSt  28, 
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Heffligenoe — Continued, 

Physical  disability.    See  Inatniciions  to  Juries,  25. 

Clerical  error  in  charge.    See  Instructions  to  Juries,  28. 

Collision   between   trains.     See   Instructions   to   Juries,  29,  SO, 

Signals  and  rules.     See  Instructions  to  Juries,  29,  $0, 

General  and  special  master.    See  Master  and  Sensant,  2,  S, 

Fellow  servants.  .'See  Master  and  Servant,  i. 

Servant's  knowledge  of  danger.    See  Master  and  Servant,  5,  6,  7,  9,  10,  11. 

Use  of  machinery  for  purposes  not  intended.     See  Master  and  Servant, 

12,  IS. 
Defective  machinery.    See  Master  and  Servant,  12-21, 
Warning  against  danger.    See  Master  and  Servant,  10,  15,  16. 
Knowledge  of  danger  or  defect.    See  Evidence,  6;  Master  and  Servant,  5S, 

10,  11,  15,  16,  19-21, 
Risks  assumed  by  servant.     See  Master  and  Servant,  5-11. 
Contributory  negligence  of  plaintiff.     See  Carriers  of  Goods,  22;  Carriers 

of  Passengers,  1-4;  Instructions  to  Juries,  S,  2S,  25,  28;  Master  and 

Servant,  5,  6,  7,  9,  11,  19,  20;  Telegraph,  S. 
Open  ditch  in  railroad  yard.    See  Pleading,  S, 
Setting  out  fire.    See  Railways,  6,  7,  8. 
Crossing  signals.     See  Railways,  9. 
Defective  crossing.    See  Railways,  10, 
Transmission  of  messages.    See  Telegraph,  1-i, 
Mistake  as  to  boundary.    See  Trespass,  2, 

1.  A  switchman  was  not  to  be  held  negligent  as  matter  of  law  in  using  the 

oil  box  of  the  truck  as  a  step  from  which  to  get  onto  the  side  ladder 
in  boarding  a  moving  car,  when  the  ladder  though  safe,  was  too  high 
to  be  otherwise  reached  from  his  position  on  the  ground.  Ft,  Worth  & 
R,  G.  Ry.  Co.  V.  Day,  24. 

2.  A  defense  to  the  recovery  of  damages  for  personal  injuries  is  established 

where  the  evidence  shows  that  the  proximate  and  efficient  cause  of 
the  injury  was  one  not  due  to  defendant's  negligence.  It  is  not  necessary 
to  the  defense  that  such  result  should  be  due  to  contributory  negligence 
by  the  plaintiff.  Charges  on  this  subject  given  and  refused,  considered 
and  held  to  present  error.    International  d  O.  N.  R.  Co.  v.  Duncan,  441. 

3.  The  rule  holding  defendant  liable,  in  spite  of  plaintiff's  contributory  negli- 

gence, in  case  of  discovered  peril  has  no  application  n  the  absence  of 
actual  discovery  and  appreciation  of  the  peril  of  plaintiff.  Pillow  v. 
Texarkana  d  Ft.  S.  Ry.  Co.,  597. 

4.  One  desiring  to  take  passage  on  a  southbound  train  which  stopped  only 

on  signal,  stood  on  the  track  north  of  the  passenger  platform  where 
he  flagged  the  train  with  a  lantern,  was  seen,  and  his  stop  signal  answered 
by  a  whistle.  He  then  ran  down  the  track  to  the  platform  and  was  struck 
by  the  pilot  just  as  he  was  getting  off  the  track  onto  the  platform. 
He  was  seen  on  the  track  from  the  engine  when  he  gave  the  stop  signal 
but  his  subsequent  movements  were  not  watched  nor  his  peril  known. 
Held,  that  a  peremptory  instruction  to  find  for  defendant  was  warranted. 
Id. 
6.  One  struck  by  a  train  in  driving  over  a  railway  crossing  can  not  be  held 
liable  for  contributory  negligence,  as  a  matter  of  law,  because  of  his 
failure  to  look  for  the  train,  where  the  view  was  obstructed,  and  it  did 
not  appear  that  he  failed  to  listen  or  that  hj  looking  he  could  have 
seen  and  avoided  the  train.  The  question  of  his  negligence,  under  such 
circumstances,  was  one  of  fact.  International  &  G.  N.  R.  Co.  v. 
Edwards,  100  Texas,  22,  distinguished.  Missouri,  K,  d  T,  Ry.  Co.  of 
Tex.  V.  James,  688. 

6.  An  instruction  holding  a  railway  liable  if  the  employees  operating  its  train, 

on  discovering  a  person  in  peril  at  a  crossing,  failed  to  use  all  the 
meaiis  at  hand  to  stop  the  train,  was  erroneous  in  omitting  the  qualifi- 
cation, that  such  means  would  have  prevented  the  injury,  the  evidence 
making  that  fact  questionable.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Eyer,  96  Texas,  72,  followed.    Id. 

7.  In  a  suit  against  a  railroad  company  for  damages  for  the  death  of  plaintiff's 

husband  and  father  by  being  struok  and  run  over  hj  one  of  defendant*^ 
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trains  At  a  public  crossing,  charge  considered,  and  held  not  subject  to 
the  objections  that  it  failed  to  give  the  jury  proper  instruction  as  to 
the  duty  of  the  railroad  company  in  reference  to  the  presence  .  of 
persons  at  such  crossings,  and  in  reference  to  the  character  of  headlight 
to  be  used  on  defendant's  engines;  nor  was  said  charge  calculated  to 
lead  the  jury  to  believe  that  it  was  the  duty  of  the  defendant  absolutely 
to  keep  a  lookout  at  all  times,  and  to  have  on  its  engines  a  headlight 
that  would  enable  the  employees  to  see  persons  who  might  be  using 
the  crossing.    Chicago,  R,  /.  d  O.  Ry.  Co,  v.  Clay,  526. 

8.  When  the  evidence  tending  to  show  contributory  neglisence  springs  out  of 
and  forms  part  of  the  case  relied  on  by  plaintiff,  the  burden  is  on  the 
plaintiff  not  onjy  to  show  negligence  on  the  part  of  defendant  but  also 
to  show  that  he  was  not  guilty  of  contributory  negligence.  But,  evidence 
considered,  and  held  not  to  bring  this  case  within  said  rule.    Id. 

0.  The  mere  fact  that  deceased  was  upon  a  railroad  track  when  struck  an^ 
killed  by  a  passing  train,  is  not  sufficient  in  and  of  itself  to  raise  the 
issue  of  contributory  negligence  on  his  part.    Id, 

10.  Where  a  circus  train  was  standing  on  a  side  track  of  the  defendant  railway 

company,  and  an  employee  of  the  circus,  after  the  performance  at  night 
and  after  he  had  performed  some  duty  at  the  circus  train,  took  his 
seat  on  a  cross-tie  of  the  main  track  with  his  back  thereto  and  placed 
his  hand  on  the  rail,  when  an  ensine  of  the  railway  company  ran  oyer 
and  injured  it,  and  the  evidence  showed  that  those  operating  the  engine 
did  not  see  him,  the  doctrine  of  discovered  peril  did  not  apply;  and 
there  being  nothing  in  the  evidence  to  relieve  him  from  the  consequences 
of  his  own  negligence  the  company  was  not  liable,  though  its  servants 
were  negligent  in  operating  the  engine  without  light  or  signal.  Roper, 
Guardian,  v.  Texas  Cent,  R,  Co.,  620. 

11.  When  a  duty  is  prescribed  by  law,  or  when  the  facts  are  undisputed  i|nd 

such  that  only  one  conclusion  can  be  drawn  from  them,  then  the  question 
of  negligence  vel  non,  in  the  omission  of  such  duty,  is  one  of  law  and 
the  court  may  peremptorily  instruct  the  jury ;  otherwise,  it  is  a  question 
for  the  jury.    Dallas  Con,  Elec,  St,  Ry,  Co,  v,  Chamhera,  331. 

12.  In  a  suit  for  damages  for  personal  injuries  caused  by  collision  with  a 

street  car  upon  the  street  of  a  city,  charge  considered,  and  held  obnox- 
ious to  the  objections  that  it  trespassed  upon  the  province  of  the  Jury 
in  declaring  certain  acts  and  omissions  of  the  defendant,  negligence  as 
matter  of  law,  and  in  placing  upon  the  defendant  a  greater  burden  than 
the  law  required.    Id, 

13.  Where,  in  an  action  against  a  railway  company  for  personal  injuries,  the 

ground  of  negligence  alleged  and  submitted  was  the  mismanagement 
of  the  train  by  the  employees  in  blocking  the  street  therewith  for 
an  unreasonable  and  unlawful  length  of  time. and  then  putting  it  in 
motion  without  warning  of  any  kind,  a  city  ordinance  forbidding  the 
blocking  of  street  crossings  by  railway  trains  for  more  than  five  minutes 
and  providing  a  penalty  for  its.  violation,  was  admissible  in  evidence 
on  the  issue  of  negligence,  over  objection  that  the  blocking  of  the 
street  could  not  have  been  the  proximate  cause  of  the  injuries.  The 
blocking  of  the  street  and  the  negligent  starting  the  cars  in  motion 
constituted  an  inseparable  act  of  negligence,  and  it  would  be  improper  to 
attempt  to  separate  them  and  enquire  whether  either  alone  was  the 
sole  proximate  cause.  Following  Chicago,  R.  I.  &  6.  Ry.  Co.  v.  Johnson, 
101  Texas,  422.  Tecaa  d  N,  0.  R,  Co.  v.  Bean,  341. 
14*  Where  a  railroad  company  was  charged  with  negligence  in  that  it  blocked  a 
street  with  its  train  an  unlawful  length  of  time  and  then  put  it  in 
motion  without  warning  of  any  kind,  causing  injury  to  one  using  the 
street  and  attempting  to  pass  between  the  cars  obstructing  the  crossing, 
and  the  evidence  sustained  a  finding  that  the  bell  was  not  rung  until 
after  the  train  was  put  in  motion  and  if  such  signal  had  been  given 
before  the  train  started  the  plaintiff  would  not  have  been  injured,  a 
penal  ordinance  requiring  those  in  charge  of  locomotives  operated  in  the 
city  to  keep  the  bell  ringing  while  the  locomotive  is  in  motion,  was 
admissible  when  limited  by  a  charge  which  told  the  jury  that  they  could 
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oonsider  it  only  as  a  circumstance  along  with  the  other  facts  and  cir- 
cnmstances  in  evidence  in  determining  the  issue  of  negligence.  Id. 
15*  Concedin||^  that  the  evidence  was  sufficient  to  raise  the  issue  of  whether 
plaintiff's  deformed  foot  affected  his  activity  or  in  any  way  made  it 
more  dangerous  for  him  to  attempt  to  cross  between  the  cars,  ordinary 
care  was  all  that  was  required  of  him;  and  while  the  question  of  what 
would  amount  to  ordinary  care  might  be  affected  by  his  physical  condi- 
tion in  respect  to  his  ability  to  cross  quickly,  he  would  under  no  cir- 
cumstances be  charged  with  a  higher  degree  of  care  than  ordinary  care, 
and  it  would  have  been  error  to  give  a  requested  charge  imposing 
a  higher  degree.    Id, 

16.  The  submission  of  the  issue  of  negligence  in  "constructing  and  maintaining" 

a  guy  wire,  extending  from  a  telephone  pole  to  the  side-walk  in  which  it 
was  anchored,  so  obscured  from  vision  that  one  using  the  street  with  due 
care  and  in  ignorance  of  its  location,  fell  over  it  and  was  injured,  was 
not  error,  though  no  evidence  of  fault  in  its  construction  appeared  except 
the  failure  to  add  a  box  enclosing  it  or  other  device  to  make  its  presence 
obvious.    City  of  Ft.  Worth  v.  WiUiams,  289. 

17.  Leaving  constructive  work  incomplete  or  short  of  that  which  an  existing 

duty  requires  should  be  done,  may  be  regarded  as  a  fault  in  construction, 
notwithstanding  that  which  is  done  is  well  done.    Id. 

16.  On  the  tissue  of  negligence  in  bracing  a  telephone  pole  with  a  guy  wire 
extending  into  and  anchored  below  the  sidewalk,  so  as  to  present  a 
dangerous  obstruction  not  obvious  to  a  pedestrian,  no  error  appeared 
in  excluding  evidence  offered  by  defendant  that  anchoring  the  guy  wire 
to  a  post  above  the  walk  would  be  dangerous  if  the  guy  wire  was  not 
fastened  above  the  reach  of  passers  by  or  furnished  a  ground  connection 
and  became  charged  with  electricity.    Id. 

10.  Persons  occupying  the  highway  with  electric  wires  and  their  supports  are 
required  to  use  care  to  avoid  danger  and  injury  to  others;  their  liability 
is  not  limited  to  care  against  "unnecessaiy"  dangers.  See  charges  on 
this  subject  properly  given  and  refused.    Id. 

20.  Recovery  sustained  for  death  of  car  repairer  by  negligence  of  those  putting 

cars  in  'motion  while  he  was  between  them  engaged  in  his  duties. 
Houston  d  T.  O.  R.  Co.  v.  Lemair,  237. 

21.  Where  a  conductor  on  a  street  car  was  on  the  running  board  of  the  car 

in  the  course  of  his  duty  when  he  came  in  contact  with  a  car  of  a 
railroad  company  standing  in  close  proximity  to  the  street  car  track, 
and  it  was  undisputed  that  the  obstructing  car  had  been  standing 
there  all  day,  and  that  the  street  car  company  had  an  inspector  whose 
duty  was  to  see  that  the  track  was  clear  and  prevent  anything  hindering 
the  service,  the  mere  fact  that  the  street  car  company  did  not  actually 
know  of  the  close  proximity  of  the  railroad  car  to  its  track  before  the 
accident  was  not  sufficient  to  acquit  it  of  the  charge  of  n^ligence  in 
failing  to  remove  or  request  the  removal  of  the  car.  Rapid  Transit  Ry. 
Co.  V.  Edwards,  543. 

22.  If  an  accident  occurs  from  two  causes  both  due  to  negligence  of  different 

persons,  but  together  the  efficient  cause,  then  all  the  persons  whose 
acts  contribute  to  the  accident  are  liable  for  an  injury  resulting,  and 
the  negligence  of  one  furnishes  no  excuse  for  the  negligence  of  the  other. 
Id. 

23.  The  street  car  company  being  charged  with  negligence  in  failing  to  use 

ordinary  care  to  discover  and  have  removed  a  car  belonging  to  a  rail- 
road company  and  standing  so  near  the  street  railway  track  as  to 
injure  an  employee  on  the  street  car,  the  fact  that  the  railroad  company 
was  guilty  ot  negligence  in  placing  the  car  at  such  place  did  not  neces- 
sarily relieve  the  street  car  company  of  liability.    Id. 

24.  It  being  the  duty  of  the  streeet  railway  company  to  exercise  ordinary  care 

to  discover  the  exact  location  of  the  obstructing  car  and  have  it 
removed,  and  the  evidence  showing  that  by  the  exercise  of  ordinary 
care  this  could  have  been  done,  failing  this,  the  fact  that  it  had  no 
actual  notice  of  the  location  of  such  car  and  no  authority  to  control  it 
did  not  relieve  it  from  liability.    Id. 
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25.  When  the  specific  charge  of  negligence  a^inst  a  railroad  company  Vras  that 
it  failed  to  adopt  rules  and  regulations  to  prevent  engines  under  and 
upon  which  employees  were  engaged  in  work,  from  bemg  run  into  by 
other  engines  or  cars,  without  restriction  as  to  any  particular  place 
or  station,  evidence  that  said  company  did  have  such  rules  and  regu- 
lations for  its  entire  system  of  roads  was  admissible  although  it 
appeared  from  other  evidence  that  the  said  rules  and  regulations  were 
not  enforced  at*  the  particular  station  where  plaintiff  was  injured. 
Southern  Kan,  Ry.  Co.  of  Tewaa  v.  McStoain,  317. 

Slew  TrlaL 

1.  A  proceeding  under  article  1375,  Revised  Statutes,  seeking  to  have  a  former 

judgment  on  service  by  publication  set  aside,  is  not  an  original  suit,  but 
IS  in  fact  and  substance  a  motion  for  a  new  trial  and  a  continuation  of 
the  former  suit,  and  appeal  will  not  lie  from  an  order  in  such  proceeding 
vacating  the  former  judgment  but  making  no  final  disposition  of  a  cause 
of  action.    Wolf  v.  8ahm,  664. 

2.  Though  a  proceeding  to  set  aside  a  judgment  be  in  its  nature  an  original 

suit,  and  not  a  mere  continuance  of  the  former  action,  a  judgment  which 
merely  sets  aside  the  former  judgment  without  otherwise  disposing  of 
the  rights  of  the  contesting  parties  was  not,  in  the  opinion  of  Mr. 
Justice  Key,  such  final  judgment  as  would  support  an  appeal.    Id, 

3.  The  Appellate  Court,  having  no  jurisdiction  to  revise  the  action  of  the  trial 

court  in  granting  a  new  trial,  can  not  determine  on  an  assignment  of 
error  in  making  such  order,  the  correctness  of  the  ruling  of  the  court 
as  to  the  sufficiency  of  the  service  upon  which  the  judgment  is  rendered. 
Id. 

4.  The  proceeding  under  article  1375,  Revised  Statutes,  setting  aside  a  judg- 

ment  obtained  on  service  by  publication,  can  not  be  held  a  new  and 
separate  suit  upon  equitable  grounds  for  new  trial;  such  action  was 
'permitted  by  law  to  all  persons ^and  is  not  barred  until  the  expiration 
of  four  years.  The  right  granted  by  the  statute  was  to  a  limited  class 
and  to  be  exercised  within  two  years,  and  was  intended  to  enlarge  and 
not  to  limit  their  rights.  Brown  v.  Dutton,  38  Texas  Civ.  App.,  204, 
overruled.    Id. 

5.  A  new  trial  for  newly  discovered  evidence  of  a  witness  was  properly  refused 

where  it  appeared  that  he  gave  an  affidavit  to  the  opposite  party  which, 
in  connection  with  an  undisputed  fact  in  the  case,  rendered  his  support- 
ing affidavit  of  no  probable  importance.  Bond  v.  International  G,  N,  R, 
Co.,   119. 

6.  A  new  trial  for  newly  discovered  evidence  was  properly  refused  when  it  was 

not  stated  in  the  motion  that  the  testimony  of  the  witness  was  unlmown, 
but  only  that  his  whereabouts  was  unknown  until  the  day  before  trial, 
and  there  was  no  effort  to  continue  or  postpone.     Id, 

7.  A  motion  for  new  trial  based  upon  the  newly  discovered  evidence  of  a 

witness  to  prove  a  certain  fact,  stating  that  up  to  the  time  of  securing 
the  supporting  affidavit  the  party  seeking  the  new  trial  could  not  dis- 
cover who  had  the  information  though  ne  used  diligence,  but  failing 
to  state  what  was  done  in  the  exercise  of  diligence,  was  properly 
refused.    Id. 

8.  A  new  trial  for  newly  discovered  evidence  will  be  denied  when  it  appears 

that'  such  evidence  is  as  to  facts  which  are  not  within  the  exclusive 
knowledge  of  the  desired  witness,  but  said  facts,  if  true,  were  such  as 
«ny  one  of  numerous  persons  familiar  with  conditions  that  existed 
at  the  time  and  place  could  have  testified  to.  Id. 
0.  Where  the  plaintiff  alleged  that  the  deceased  was  and  had  been  for  a  long 
distance,  walking  on  the  path  inside  the  rails,  and  defendant  denied 
this  and  alleged  that  he  stepped  upon  the  track  before  the  engine,  and 
this  formed  the  issue,  proof  by  defendant  that  there  were  no  tracks 
between  the  rails,  did  not  entitle  plaintiff  to  a  new  trial  on  the  ground 
of  surprise.  Id. 
10.  To  entitle  one  to  a  new  trial  on  the  ground  of  surprise  on  account  of 
evidence  on  the  trial,  it  is  necessary  for  him  to  ask  a  postponement  or 
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'continuance  in  order  to  enable  bim  to  properly  overcome  the  Borprke. 
He  can  not  take  the  chance  of  a  verdict  and  then  ask  for  a  new  triaL    Id. 

Vtwlj  BiicoTered  EvidexLee. 

Diligence  required.     See  New  Trial,  5-8. 

Vonreiident. 

Attachment  against  property.    See  Attachment,  /• 
Mandatory  decree.     See  Jurisdiction,  2,  S. 
Plea  of  privilege.    See  Venue,  ^ 

Hotel  and  Bills. 

Execution  by  innocent  purchaser.    See  Community  Property,  0. 
Parol  agreement  as  to  credit.    See  Contract,  6. 
Failure  of   consideration.     See   Contract,  16, 
Preference  payment  by  bankrupt.    See  Sureties,  1,  2, 

Hotioe. 

To  agent  when  notice  to  principal.    See  Agency,  5. 
To  carrier  by  billing  and  shipment.    See  Carriers  of  Goods,  26. 
'     To  railway  of  claim  for  damages.    See  Carriers  of  Goods,  SL 
Facts  putting  upon  inquiry.    See  Innocent  Purchaser,  1,  2, 
Of  increased  hazard  to  property.    See  Insurance,  Fire,  5. 
Improvements  on  land  of  another.    See  Real  Property,  S, 
From  terms  of  dispatch.    See  Telegraph,  2, 

HoYatioiL 

Acceptance  of  architect's  plan.    See  Contract,  25, 

Ofleert. 

Act  of  deputy.    See  Agency,  2.    / 

Arrest  without  warrant.    See  Arrest,  1-^. 

Amendment  of  return.     See  Attachment,  S. 

Of  unincorporated  association.    See  Benefit  Society,  2,  S, 

Ominion. 

In  charge  of  court.    See  Instructions  to  Juries,  16,  17,  20. 

Opinion. 

Conclusion  of  witness.    See  Evidence,  20, 

As  to  permanency  of  injury.    See  Evidence,  96. 

Customary  manner  of  doing  work.     See  Evidence,  S7. 

As  to  amount  of  profits.     See  Evidence,  38. 

By  nonexpert.    See  Evidence,  39,  40. 

Operating  Train. 

Fellow-servants  statute.     See  Master  and  Servant,  4* 

bntstanding  Title. 

Evidence  not  showing.    See  Tcud  Sale,  4;  Trespass  to  Try  Title,  $• 

Parol  Evidence. 

Contemporaneous  verbal  agreement.    See  Contract,  3-6, 

To  identify  description.    See  Contract,  13;  Dedication,  3;  Sales,  U 

Explaining  language  in  contract.    See  Sales,  6. 

Parol  Gift 

Improvements  necessary  to  validity.    See  Gift,  1,  2. 

Partief. 

Judgment  not  disposing  of.    See  Appeal,  k. 
Adversely  interested.     See  Appeal  Bond,  1,  2, 
Treasurer  of  benevolent  society.     See  Injunction,  U 
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Judgment  disposiiiff  of.    See  Judgment,  9. 

Action  by  holder  of  legal  title.    See  School  Trustees,  2. 
1.  A  building  committee  authorized  to  contract  for  the  ereatioa  of  a  public 
school  building,  can  not  maintain  a  suit  against  the  contractor  for  the 
use  and  benefit  of  third  parties  who  had  furnished  labor  or  material 
for  the  erection  of  the  building.    Wright  v.  Jonee,  016. 

Partitioii. 

Taxing  attorney's  fee.    See  Costs^  U 

Partnership. 

Action  against.    See  Appeal  Bond,  2, 
DDspbsition  of  lots  by  lottery.    See  Demurrer^  t, 
-State  of  accounts.    See  Evidence,  28, 
Profits  of  business.     See  Evidence^  SO, 
Notice  to  partner.     See  Innocent  Purchaser,  4. 

1.  Pleading  and  evidence  are  held  to  present  the  issue  of  the  existence  of  a 

partnership  between  plaintiff  and  defendant,  where  one  owned  the 
property  of  the  business,  receiving  a  monthly  rental  therefor,  and  the 
other  contributed  services,  the  net  profits  being  divided.  Eatzfeld  v, 
Walsh,  673. 

2.  In  arriving  at  net  profits  of  a  partnership,  deduction  from  the  gross  profits 

for  ijiterest  on  the  investment  of  the  partner  owning  the  property  is 
not  to  be  allowed,  though  provided  for  by  the  original  contract,  where  a 
subsequent  agreement  provided  for  substituting  a  monthly  rental 
instead  of  interest.  The  owner  was  not  entitled  to  both  interest  and 
rent.    Id, 

Pauenger. 

Person  assisting.     See  Carriers  of  Passengers,  1, 
Misconduct  of  other  passengers.    See  Carriers  of  Passengers,  2, 
Termination  pt  transit.    See  Carriers  of  Passengers,  S. 
Contributory  negligence.    See  Carriers  of  Passengers,  4- 
Derailment  by  trespasser.    See  Carriers  of  Passengers,  5, 
Offensive  language  to.    See  Carriers  of  Passengers,  6,  7,  8. 
Assistance  in  alighting.    See  Carriers  of  Passengers,  9. 
Degree  of  care  for.    See  Carriers  of  Passengers,  10,  12,  IS, 
Ejection  from  train.     See  Carriers  of  Passengers,  11,  12, 

Payment. 

Prepayment  of  freight  charges.     See  Carriers  of  Ooods,  7. 

By  promissory  note.    See  Community  Property,  2, 

Of  &xes  on  land.     See  Limitation,  5,  6, 

Of  consideration  by  vendee.    See  Limitation,  7. 

Penalties. 

For  discrimination  by  railway.    See  Carriers  of  Goods,  l-S, 
For  failure  to  light  station.    See  Railways,  2,  S,  4>  ^- 
For  failure  to  furnish  cars.     See  Railways,  IS,  H,  18. 
Statute  strictly  construed.    See  Statutory  Construction,  1, 
For  unlawful  interest.    See  Usury,  1-5. 
1.  In  an  action  to  recover  penalties  imposed  by  statute,  plaintiff  can  recover 
only  by  showing  that  the  acts  complained  of  come  within  the  very  terms 
of  the  statute,  and  these  will  not  be  extended  to  embrace  acts  not 
covered  by  their  language,  though  those  acta  be  wrongful.     Missouri, 
K,  d  T.  Ry.  Co,  of  Tex.  v.  Thompson,  12. 

Performance. 

Of  undertaking  to  sell  land.    See  Agency,  8,  11-16;  Contract,  12, 

Time  as  essence  of  contract.    See  Contract,  17. 

Sale  by  sample.    See  Contract,  19. 

Sale  of  timber  on  land.    See  Sales,  S,  i,  5. 

Contract  to  be  performed  within  year.    See  Statute  of  Frauds,  S, 
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Perishable  Property. 

Traiuportatioii  of.    See  Oamien  of  €hod9,  i7-07. 

Penonal  Injur, 

Future  suffering.    See  Damaget,  11, 

Future  earnings.    See  Damages,  12, 

Verdict  held  excessive*    See  Damages,  15,  11,  tO, 

Verdict  held   not  excessive.    See  Damages,  IS,  H,  18, 19,  21* 

Subsequent  ag^avation.    See  Damages,  16. 

Insurance  against.     See  Damages,  22, 

Reoovety  by  putative  wife.    See  Husband  and  Wife,  2,  3, 

Double  recovery.     See  Instructions  to  Juries,  SI,  S2, 

Allegations  of  injury.    See  Pleading,  2. 

Examination  of  plaintiff's  person.    See  Practice  in  Trial  Courtf  i. 

Penonal  Property. 

Improvements  on  land  of  another.    See  Real  Property,  1,  2,  S* 
Sale  of  growing  timber.    See  Salea,  IS. 

Penomal  Serrioea. 

Wrongful  discharge.     See  Contract,  7-11, 

PhyiioUuL 

Examination  of  plaintiff's  person.    See  Practice  in  Trial  Courts  1. 

Plea  of  PrlTllege. 

Change  of  venue.    See  Appeal,  1;  Attachment,  4;  Venue,  S,  6, 

Action  for  land.     See  Jurisdiction,  1. 

Waiver  of.    See  Venue,  1,  2. 

Contract  to  be  performed  in  county.     See  Venue,  4,  6, 

Pleading. 

Against  connecting  railways.    See  Carriers  of  Goods,  16» 

Variance  in  proof.    See  Carriers  of  Goods,  2S. 

Surprise  by  amendment.    See  Continuance,  .5. 

Novation  of  contract.    See  Contract,  25,     • 

Interest  as  damages.     See  Damages,  5. 

Mental  distress.    See  Damages,  10, 

Exceptions  to.    See  Demurrer,  1,  2. 

Immaterial  matter.    See  Evidence,  9. 

Denial  of  agent's  authority.    See  Evidence,  H, 

Claim  against  estate.    See  Evidence,  S4. 

Intent  to  deceive.    See  False  Representations,  t. 

Representations  by  agent.    See  False  Representations,  S, 

Purchaser  without  notice.    See  Innocent  Purchaser,  i,  5, 

Unsworn  answer.    See  Injunction,  2. 

General  allegation.    See  Injunction,  S. 

Dissolution  on  bill  and  answer.     See  Injunction,  5, 

Temporary  writ  of  injunction.     See  Injunction,  7. 

Failure  to  give  warning.    See  Master  and  Servant,  15. 

Defects  in  machinery.    See  Master  and  Servant,  16,  11* 

Failure  to  adopt  rule.     See  Negligence,  25, 

Existence  of  partnership.    See  Partnership,  1. 

Description  of  property.    See  Sales,  1. 

Defects  in  petition  supplied  by  answer.    See  Sureties,  2. 

Performance  of  duties  by  tax  collector.    See  Taw  Sate,  12. 

In  action  against  telegraph  company.     See  Telegraph,  1,  2, 

Manufacturer  of  converted  property.    See  Trespass,  S. 

Plea  of  not  guilty.    See  Trespass  to  Try  Title,  1. 

Plea  of  Privilege.     See  Venue,  1-6. 
1.  In  a  suit  by  a  corporation  against  a  subscriber  to  the  stock  for  the  amount 
of  his  subscription,  the  plaintiff  having  alleged  that  it  was  duly  incor- 
porated at  a  date  prior  to  filing  the  suit,  the  alleaation  will  l>e  taken 
as  true  and,  in  the  absence  of  a  denial  under  oath  by  the  defendant,  no 
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evidence  would  be  required  in  support  of  the  allegation.  Bieely  v,  Texas 
Imp.  Co.,  463. 

2.  Allegations  by  plaintiff  that  "the  bones  of  her  ankle  were  fractured,  the 

muscles  and  ligaments  torn  and  strained,  and  her  left  ankle  badly 
bruised,"  were  sufficient  to  admit  proof  that  she  had  suffered  a  fracture 
of  the  lower  fourth  of  the  fibula,  the  smaller  bone  of  the  leg,  with  out- 
ward dislocation  of  the  foot  at  the  ankle  joint,  known  in  surgery  as  a 
"Pott's  fracture,"  no  bones  of  the  ankle  being  broken.  City  of  Ft,  Worth 
V.  Williams,  290. 

3.  Where  plaintiff's  cause  of  action  was  predicated  upon  the  negligence  of  the 

defendant  in  permitting  an  open  ditch  in  its  yards  where  plaintiff  was 
required  to  work,  the  admission  of  testimony  to  the  effect  that  defend- 
ant's premises  could  have  been  drained  without  leaving  open  ditches 
or  trenches  by  putting  in  drains  of  a  permanent  character,  was«  error. 
Galveston,  H.  d  S.  A:  Ry.  Co.  v.  Wirtz,  655. 

4.  One  who  has  filed  against  the  estate  of  a  minor  a  claim  approved  as 

required  by  art.  2704,  Revised  Statutes,  and  obtained  the  approval 
thereof  by  the  guardian  and  filed  same  with  the  clerk  of  the  County 
Court,  is  not  required  on  the  hearing  for  allowance  of  such  claim  by  the 
County  Judf^  nor  upon  appeal  from  his  order  to  the  District  Court  to 
file  any  written  pleadings  setting  up  his  cause  of  action  against  the 
estate.  The  trial  in  the  District  Court  is  de  novo,  upon  a  claim  presented 
as  required  by  the  probate  laws,  which  prevail  as  a  special  statutory 
regulation  over  the  general  provisions  in  regard  to  pleading  in  the  Dis- 
trict Court.    Bradshaw,  Guardian,  v,  Lyles,  384. 

Poflsetiion. 

Wronffful  dispossession.    See  Sequestration,  1,  2, 
Awarding  writ  of.    See  Trespass  to  Try  Title,  i. 
Referred  to  homestead  ri^ht.     See  Homestead,  4, 
Adverse  to  owner.    See  Limitation,  1-4,  7. 

Powers. 

Must  be  pursued  by  broker.    See  Agenoy,  10,  IL 
Execution  by  attorney.    See  Deed,  1, 
.  Delegation  of.    See  School  Trustees,  1, 
1.  Where  a  devisee  of  land,  who  was  also  sole  independent  executrix  under  the 
will,  executed  a  power  of  attorney  to  sell  the  land  for  herself  and  as 
such  executrix,  under  which  the  land  was  sold  for  her  in  her  own 
right,  the  power  was  admissible  in  evidence  over  objection  that  she  as 
executrix  could  not  delegate  her  power.    Lewright  v.  Walls,  643. 

Practioe. 

Rulings  upon  this  subject  will  be  found  collected  under  more  specific 
heads.  See  Appeal,  1-k;  Appeal  Bond,  1,  2;  Argument  of  Counsel,  i-j; 
Assignment  of  Error,  1,  2;  Attachment,  1-4;  Bill  of  Ewception,  1-1', 
Briefs,  IS;  Continuance,  1-5;  Demurrer,  1,  2;  Evidence,  S,  19,  24,  25, 
27,  4i>  Findings  of  Fact,  1;  Harmless  Error,  l-€;  Injunction,  1-11; 
Juries,  1-5;  New  Trial,  1-10;  Practice  on  Appeal,  1-11;  Remittitur,  IS; 
Stare  Decisis,  1;  Statement  of  Facts,  1, 

Practice  in  Trial  Court 

Conduct  of  trial.    See  Argument  of  Counsel,  1-4* 
Attachment  against  nonresident.     See  Attachment,  1,  2* 
Amendment  of  return.     See  Attachment,  S. 
Applications  for  continuance.    See  Continuance,  1-5 • 
Rulings  on  exceptions.     See  Demurrer,  1,  2. 
Objections  to  deposition.    See  Evidence,  S. . 
Objection  good  in  part.     See  Evidence,  19, 
Motion  to  exclude  ^stimony.     See  Evidence,  27. 
Refusal  to  make  findings.     See  Findings  of  Fact,  1. 
Regulating  voluntary  association.    See  Injunction,  1, 
Motion  to  dissolve.     See  Injunction,  2-5, 
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Appeal  from  interlocutory  order.    See  Injunction,  6. 

Questions  not  raised  on  trial.     See  Injunction,  7. 

Enforcement  of  former  decree.    See  Injunction,  9,  10,  11, 

Selection  of  jury.    See  Juries,  1-5. 

Service  by  publication.     See  New  Trial,  1. 

Final  judgment.    See  New  Trial,  2. 

Appeal  from  order  granting  new  trial.    See  New  Trial,  S, 

Motion  for  new  trial.     See  New  Trial,  4> 

Newly  discovered  evidence.    See  New  Trial,  5,  6,  7, 

Absence  of  witness.    See  New  Trial,  8. 

Surprise.     See  New  Trial,  9,  10. 

1.  A  trial  court  would  not  be  required  to  appoint  a  board  of  physicians  to 

examine  the  person  of  a  plaintiff  in  a  suit  for  damages  resulting  from 
personal  injuries,  in  the  absence  of  an  unconditional  expression  of 
willingness  by  the  plaintiff  to  submit  to  such  examination.  An  expres- 
sion of  willingness  to  be  examined  if  his  attorney  so  advises  or  is 
willing,  is  not  sufficient  in  the  absence  of  evidence  that  the  attorney 
was  willing.     San  Antonio  d  A.  P.  Ry.  Co,  v.  Spencer,  456. 

2.  Where  a  female  passenger  sought  recovery  by  reason  of  having  been  made 

sick  by  passengers  smoking  in  the  coach  in  which  she  traveled,  no  error 
appeared  in  the  admonition  of  the  court  in  the  presence  of  the  jury  that 
there  should  be  no  smoking  in  the  court  room.  It  was  not  a  comment 
upon  the  weight  of  plaintiff's  evidence  nor  prejudicial  to  defendant's 
rights.    International  d  Q,  N,  R,  Co,  v.  Duncan,  440. 

Praotloe  on  Appeal. 

Order  changinff  venue.    See  Appeal,  1. 

Showing  jurisdiction  of  trial  court.    See  Appeal,  2,  5. 

Failure  to  dispose  of  parties.    See  Appeal,  4. 

Parties  adversely  interested.    See  Appeal  Bond,  1,  2. 

Conduct  of  trial  below.    See  Argument  of  Counsel,  1-4* 

Assigning  error.    See  Assignment  of  Error,  1,  2, 

Effect  of  reversal.    See  Attachment,  4» 

Showing  error  in  ruling.    See  Bill  of  Exceptions,  1-7. 

Presentation  of  error.    See  Briefs,  1-6, 

Questions  not  raised  on  trial.    See  Evidence,  2^,  41,  42;  Injunction,  7. 

Error  not  ground  for  reversal.     See  Harmless  Error,  1-6. 

Appeal  from  interlocutory  order.     See  Injunction,  6, 

Granting  new  trial  below.    See  New  Trial,  S. 

Curing  excess  in  damages.    See  Remittitur,  IS. 

Judgment  on  former  appeal.    See  Stare  Decisis,  1, 

Evidence  in  trial  court.    See  Statement  of  Facts,  1. 

1.  Where  the  statement  of  facts  was  copied  in  the  record  instead  of  bringing 

up  the  original  and  the  transcript  was  not  in  compliance  with  law,  the 
statement  was  struck  out  on  motion  for  appellee,  and  appellant  having 
brought  up  by  certiorari  a  perfected  record  was  permitted  at  his  cost 
to  file  the  original  statement  of  facts  and  the  corrected  transcript. 
Nail  V.  First  Nat'l  Bk.  of  Chicasha,  456. 

2.  The  original,  and  not  a  copy  of  the  statement  of  facts  should  be  embraced 

in  the  record  on  appeal;  but  the  insertion  of  a  copy  instead  of  the 
original  is  a  mere  irregularity  which  might  be  waived,  and  will  be  held 
to  have  been  waived  by  a  failure  on  the  part  of  the  appellee  to  object  in 
due  time  to  a  consideration  of  such  statement  by  the  Appellate  Court. 
International  d  G.  N.  R.  Co.  v.  Hood,SS4. 

3.  Error  to  the  prejudice  of  an  appellee  can  not  be  considered  in  the  absenee 

of  cross-assignments  by  him  presenting  the  question.  Mitchell  v.  Rush- 
ing, 281. 

4.  An  appellee  who  was  entitled  to  a  joint  judgment  against  the  appellants 

but  has  not  objected  in  the  trial  court  nor  by  cross-assignment  of  error 
to  separate  judgments  against  each  for  the  liability  separately  incurred 
by  him,  can  not  have  such  judgment  corrected  merely  by  suggestion  made 
him  in  his  brief,    iftasoun,  K.  d  T.  Ry.  Co.  of  Tew.  v.  Lawson,  389. 

5.  Where  a  trial  court  erroneously  dismisses  a  cause  for  the  want  of  jurisdic- 
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tion,  it  is  such  fundamental  error  as  will  require  a  Court  of  Civil 
Appeals  to  take  cognizance  thereof  and  reverse  the  judgment  although 
appellant  filed  no  brief.    Rogers  v.  McMilion,  531. 

6.  In  thie  absence  of  a  statement  of  facts  it  is  presumed,  if  evidence  objected  to 

was  inadmissible,  that  the  judgment  was  supported  by  other  competent 
evidence  on  the  subject.    Bradshaw,  Ouardian  v,  Lylea,  384. 

7.  That  the  evidence  tends  strongly  to  support  a  conclusion  contrary  to  that  of 

the  trial  judge,  will  not  authojiz^  the  Appellate  Coux't  to  set  aside 
the  judgment.     Thigpen  v.  Russell,  211. 

8.  Where  the  case  against  a  defendant  has  been  fully  developed  aUd  verdict  in 

his  favor  properly  directed,  the  judgment  as  to  him  should  be  affirmed, 
though  a  reversal  is  ordered  on  appeal  by  his  codefendant  against  whom 
recovery  was  had.    International  d  O,  N.  R,  Co,  v.  Duncan,  441. 

0.  Error  in  directing  a  recovery  of  interest  upon  interest  in  addition  to  double 

the  amount  of  usurious  interest  paid  may  be  cured  in  the  Appellate 
Court  by  reducing  the  judgment  so  as  to  exclude  from  the  amount 
recovered  the  interest  improperly  allowed.    Baum  v,  Daniels,  273. 

10.  In  a  suit  against  a  city,  an  electric  light  and  power  company,  and  a 

telephone  company,  by  an  employee  of  the  latter,  for  personal  injuries, 
plaintiff  had  a  verdict  against  the  telephone  company  for  $3,000,  and 
the  light  and  power  company  for  $1,000,  and  judgment  was  rendered  in 
his  favor  for  $4,000  apportioned  between  defendants  in  accordance  with 
the  verdict.  Both  appealed,  but  only  the  telephone  company  presented- a 
brief,  and  on  this  the  judgment  as  to  it  was  reversed  and  rendered  in  its 
favor.  In  a  motion  for  rehearing  appellee  sought  to  have  the  judgment, 
reformed  and  rendered  against  the  tight  and  power  company  for  $4,000 
on  the  ground  that  both  defendants  were  equally  liable  for  the  tort  and 
the  apportionment  of  damages  was  unwarranted.  Held,  that  such  relief 
could  not  be  granted  in  the  Appellate  Court  in  the  absence  of  complaint 
of  the  judgment  by  appellee  in  the  trial  court  or  cross-assignment  by 
him  on  appeal.    Ft.  Worth  Lt,  d  P.  Co.  v.  Moore,  157. 

11.  Where  an  error  requiring  a  reversal  of  the  judgment  of  the  trial  court 

was  not  in  some  manner  called  to  the  attention  of  said  court,  the.oo^t 
"of  the  "appeal  will  be  taxed  against  the  appellant.    McKee  v.  West,  461. 

PremmptioB. 

Against  terminal  carrier.    See  Carriers  of  Ooods,  9,  2i,  27. 

Of  fact  to  be  left  to  jury.    See  Insurance,  Fire,  S. 

That  judgment  was  supported  by  evidence.    See  Practice  on  Appeal,  6, 

In  favor  of  acts  of  Land  Commissioner.    See  School  Land,  1.  ' 

Of  consciousness:    See  Telegraph,  4- 

1.  Presumptions  as  to  the  continuance  of  a  condition  shown,  operate  prospec- 

tively, but  not  restrospectively.    Western  U.  Tel.  v.  Hughey,  404. 

Proflts. 

From  performance  of  contract.    See  Damages,  6. 
Of  business  during  year.    See  Evidence,  SO. 
Indefinite  and  uncertain.     See  Evidence,  S8, 
Participation  in.    See  Partnership,  1,  2, 

Prlnelpal  and  Agent. 
See  Agency,  1-16, 

Priyileged  Commnnieation. 

Statement  of  client  to  attorney.    See  Evidence,  16, 

Probable  Ci^nte. 

'  Plrosecution  without.    See  Arrest,  1,  2. 
For  suing  out  sequestration.    See  Damages,  8,  9. 

Propofitlonf. 

Under  asaignment  of  error.    See  Briefs,  2,  9, 
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Proximate  Cauu. 

Possible  result  from  dangerous  machinery.    See  Master  and  Bervant,  11, 

U,  18. 
Contributory  negligence.     See  Negligence,  2. 
Blocking  street  crossing.    See  Negligence,  IS,  H,  15^ 
Concurring  negligence.    See  Negligence,  22,  2S, 

Publication. 

Service  by.    See  New  Trial,  i-^f. 

Public  Land. 

Adverse  possession  of.    See  LimiiaiUm,  1,  2. 
Award  to  purchaser.     See  School  Land,  i« 

Pnrohater. 

From  cotenant.    See  Cotenancy,  2* 
Sale  to  State.    See  Tao  Sale,  S. 

Putative  Wife. 

Adverse  possession  of.    See  Limitation,  1,  f. 
Award  to  purchaser.    See  School  Land,  1. 

Question  of  Taot 

Ambiguous  contract.     See  Contract,  10. 

Increased  hazard.    See  Ineurance,  Fire,  S. 

Assumed  risk.    See  Master  and  Servant,  6,  9,  10,  Ih 

Obvious  character  of  danger.    See  Master  and  Servant,  7, 19;  NegUgenoe^  2h 

Impropei"  use  of  machinery.    See  Master  and  Servant,  1$;  Negligmee,  1, 

Failure  to  give  warning.    See  Master  arvi  Servamt,  IS, 

Failure  to  Took  for  train.     See  Negligence,  5. 

Duty  not  prescribed  by  law.    See  Negligence,  11,  12, 

Question  of  law. 

Construction  of  written  instrument.    See  Instructions  to  Juries,  i« 
Assumed  risk.    See  Master  and  Servant,  8. 
Contributory  negligence.     See  Negligence,  J^,  10,  lU 
Rulings  on  former  easou    See  Stare  Decisis,  i. 

Bailwayi. 

As  common  carriers.    See  Carriers  of  Goods,  1-S5, 

Houting  by  shipper.    See  Carriers  of  Goods,  i-5. 

Diaerimination.    See  Carriers  of  Goods,  1-4. 

Damage  to  goods  transported.    See  Carriers  of  Goods,  6, 

Prepayment  of  charges.    See  Carriers  of  Goods,  7. 

Demurrage.    See  Carriers  of  Goods,  8. 

Presumption  against  terminal  carrier.    See  Carriers  of  Goods,  9. 

Connecting  lines.    See  Carriers  of  Goods,  IS,  7,  9,  IS,  15,  16,  2k,  26,  29; 

Carriers  of  Passengers,  S. 
Contract  limiting  liability.    See  Carriers  of  Goods,  10,  11,  12,  H. 
Interstate  commerce.    See  Carriers  of  Goods,  IS. 
Joint  and  several  liability.     See  Carriers  of  Goods,  15,  16, 
Furnishing  cars.     See  Carriers  of  Goods,  n-21i,  28-SO. 
Care  of  perishable  property.     See  Carriers  of  Goods,  17-27. 
Transportation  of  livestock.    See  Carriers  of  Goods,  S1-S5. 
Person  assisting  passenger.    See  Carriers  of  Passengers,  1. 
Misconduct  of  other  passengers.    See  Carriers  of  Pasengers,  2, 
Termination  of  transit     See  Carriers  of  Passengers,  S. 
Contributory  negligence  in  leaving  car.    See  Carriers  of  Passengers,  -f. 
Derailment  by  act  of  trespasser.    See  Carriers  of  Passengers,  5. 
Offensive  language  to  passenger.    See  Carriers  of  Passengers,  6-8, 
Free  transportation.    See  Carriers  of  Passengers,  8, 
Assistance  in  alighting.    See  Carriers  of  Passengers,  9, 
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Decree  of  care.    See  Carriera  of  Panengen,  10,  H,  IS. 

Subscription  in  aid  of  construction.     See  Contract,  21,  $B;  Btatute  of 

Frauds,  ^ 
Shipment  to  fill  contract.    See  Damagea,  1. 
Injury  to  goods  in  transportation.    See  Damages,  i-J« 
Proving  cost  of  manufacture.    See  Damages,  7* 
Mental  suffering.    See  Damages,  10. 
Future  suffering.     See  Damages,  11. 
Future  earnings.    See  Damages,  12. 
Becovery  held  excessive.    See  Damages,  15,  17,  20» 
Recovery  not  excessive.    See  Damages,  19,  H,  18,  19,  21^ 
Recovery  for  death.     See  Damages,  22. 
Admissions  of  agent.    See  Evidenoe,  1,  2. 
Condition  of  track  at  other  places.    See  Evidence,  4. 
Privileged  communication  to  attorney.    See  Bvidenee,  10, 
Apprehended  suffering.    See  Evidence,  17. 

Application  for  employment.    See  Evidence,  18;  Master  and  Servant,  22. 
Reports  to  railroad  commission.    See  Evidence,  20. 
Permanency  of  injury.    See  Evidence,  SO. 
Customary  manner  of  working.    See  Evidence,  S7. 
Affirmative  submission  of  defense.    See  Instructions  to  Juries,  2, 
Applying  law  to  facts.    See  Instructions  to  Juries,  S. 
Open  ditch  in  railway  yards.    See  Instructions  to  Juries,  21. 
Looking  and  listening  at  crossing.    See  Instructions  to  Juries,  2$, 
City  ordinance.     See  Instructions  to  Juries,  2i, 
Clerical  error  in  charge.    See  Instructions  to  Juries,  28. 
Collision  of  trains.    See  Instructions  to  Juries,  29,  SO. 
Fellow  servants.    See  Master  and  Servant,  4. 
Servant's  knowledge  of  danger.    See  Master  and  Servant,  6,  0,  7« 
Defective  machinery.    See  Master  and  Servant,  12-21. 
Switchmen  boarding  moving  car.     See  Negligence,  1, 
Proximate  cause  of  injury.    See  Negligence,  2. 
Discovered  peril.     See  Negligence,  S,  4,  0,  7,  10, 
Passenger  at  flag  station.    See  Negligence,  4. 
Injury  at  crossing.    See  Negligence,  5^9, 
Injury  to  person  on  track.    See  Negligence,  j(,  10. 
Collision  with  street  car.    See  Negligence,  11,  12. 
Blocking  crossing  with  train.    See  Negligence,  IS,  14$  15* 
Injurv  to  car  repairer.     See  Negligence,  20, 
Car  obstructing  street  railway.    See  Negligence,  21-24* 
Regulations  of  company.    See  Negligence,  25. 
Statutory  penalty.    See  Penalties,  1, 

1.  Under  article  4571  of  the  Revised  Statutes,  the  Railroad  Commission  In 

requiring  of  a  railway  company  information  as  therein  provided,  is 
required  to  fumisa  to  such  company  blanks  to  be  filled  out  in  making 
such  answers.  A  specification  m  the  order  of  the  commission  of  the 
matters  required  to  oe  answered  does  not  comply  with  the  requirements 
that  such  blanks  be  furnished;  and  the  petition  in  an  action  to  recover 
the  penalties  provided  in  case  of  failure  to  furnish  information  as 
requested  by  the  commission  must  allege  that  proper  blanks  were  fur- 
nished the  railway  for  that  purpose  or  be  subject  to  demurrer.  State 
V.  Qulf,  C.  d  S.  F.  Ry.  Co.,  108. 

2.  The  Act  of  April  17,  1905,  is  not  unconstitutional,  to  far  as  It  requires 

railway  companies  to  keep  existing  water  closets  at  stations  where 
Passengers  were  received  and  discharged  at  night,  lighted  as  thereby 
directed.  Houston  &  T.  C.  R.  Co.  v.  State,  101  Texas,  338,  followed. 
San  Antonio  d  A.  P.  Ry,  Co,  v.  State,  462. 

3.  The  penalty  imposed  on  a  railway  company  for  failure  to  lif hi  its  water 

closets  at  stations,  does  not  depend  on  the  volume  of  its  passenger 
traffic  or  the  number  of  persons  to  be  benefited  at  a  particular  station* 
Id, 

4.  A  railway  station  is  one  where  passensers  are  received  and  discharged  at 

sight,  within  the  meaning  of  the  Jm  of  April  17«  1905i  though  none  of 
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its  trains  stopped  th^re  at  nighl  except  where  they  carried  passengers 
*  for  such  station  or  were  flagg^  to  take  on  passengers  there.    Id. 

5.  It  is  the  duty  of  railroad  companies  to  light  and  heat  their  passenger 

waiting  rooms  at  flag  stations  as  well  as  at  other  stations,  as  required 
by  article  45l!l,.Rev.  Stats.  8U  Louis  8.  W.  Ry.  Co,  of  Tea.  v.  Rumfield, 
73. 

6.  Proof  of  injury  to  plaintiff  by  fire  escaping  from  a  locomotive  engine  of  a 

railway  company  establishes  a  prima  facie  case  of  negligence  on  the 
part  of  the  latter,  entitling  plaintiff  to  recover  unless  rdl)utted,  and  the 
court  may  so  instruct  the  jury.  8t*  Louis  8.  TF.  Ry,  Co.  of  Tern.  «.  Ro9Sy 
622.      /  . 

7.  Evidence  held  sufficient  to  warrant  the  conclusion  that  the  property  of 

plaintiff  was  destroyed  by  fire  caused  from  sparks  emitted  through  the 
negligence  of  the  defendant's  servants  in  operating  a  train  along  its 
railway  track,  which  entitled  the  plaintiff  to  recover  for  the  loss  he 
sustained.  Id. 
.'^fi. -In  a  suit  against  a  railroad  company  for  damages  to  plaintiff's  nasture 
and  meadow  land  by  fire,  it  was  agreed  on  the  trial  that  the  nre  was 
communicated  to  plaintiff's  land  from  a-  boarding  car  belonging  to 
defendant  which  burned  while  standing  on  a  side  track,  and  that  it  was 
iiot  known  what  caused  the  boarding  car  to  take  fire  and  bum.  Held, 
any  presumption  of  negligence  which  might  arise  from  the  burning  of 
the  car,  was  destroyed  b^  the  agreement  that  it  was  not  known  how  the 
.fire  originated.  8t.  Louts  8.  W.  Ry.  Co,  of  Tea.  v,  Henderson,  425. 
9.  The  Appellate  Court  can  not,  over  a  finding  to  the  contrary  on  the  trial, 
determine  that  the  omission  of  statutory  signals  was  not  a  cause  of  the 
train  striking  an  animal  running  at  large  and  killed  at  a  railway  cros- 
sing.    Texas  d  P.  Ry.  Co.  v.  Dean,  406. 

10.  A  railway  company  which  employed  one  to  construct  a  grade  crossing  at 

a  point  on  its  line  not  previously  fenced,  was  not  liable  for  injury  to 
the  horse  of  an  employee  of  such  contractor  by  catching  its  foot  on 
a  projecting  spike  at  the  point  where  the  crossing  was  under  construc- 
tion, especially  where  the  defect  was  open  to  observation.    Id, 

11.  Under  the  construction  given  to  articles  4497-4502  Rev.  Stats,  by   the 

Supreme  Court  in  the  case  of  Allen  v.  Texas  &  Pacific  Ry.  Co.,  100  Texas, 
525,  said  statute^  is'  not  subject  to  the  constitutional  objections  that  it 
deprives  the  railroad  companies  of  their  property  without  due  process 
of  law,  and  authorizes  the  imposition  of  excessive  fines  and  punishment. 
Texas  d  P.  Ry,  Co.  v,  AndreuJSy  Reynolds  d  Co.,  302. 

12.  Under  the  provisions  of  articles  4497,   (as  amended  by  the  Act  of  1899, 

p.  67)  and  of  article  4498,  it  is  manifest  that  the  Legislature  intended 
to  authorize  the  shipper  to  name  the  day  on  which  he  desired  cars 
'  to  be  delivered  for  his  use  subject  only  to  the  qualification  that  the 
railroad  company  should  have  at  least  the  number  of  days  after  notice 
designated  by  the  statute.  Such  periods  are  minimum  periods  which 
must  in  all  cases  be  allowed  by  the  shipper,  but,  subject  to  this  limita- 
tion, the  shipper  has  the  right  and  it  is  made  his  duty  to  designate  the 
time  when  the  cars  are  desired.     Chief  Justice  Conner,  dissenting.     Id. 

13.  The  plaintiff,  desiring  to  ship  cattle  from  a  station  on  defendant's  railroad, 

made  demand  in  writing  upon  defendant,  as  provided  by  statute,  on 
November  26th  for  eight  cars  to  be  furnished  him  on  Decetnber  8th, 
thereafter.  Held,  that  the  plaintiff  had  a  right  to  designate  it  date  for 
the  deliver^^  of  the  cars  more  than  three  days  after  the  date  of  the 
demand,  and,  in  the  absence  of  a  valid  excuse,  was  entitled  to  recover  the 
statutory  penalty  for  failure  to  furnish  the  cars  on  the  day  designated. 
Chief  Justice  Conner,  dissenting.    Id, 

14.  Articles  4497,  Rev.  Stats,  does  not  impose  upon  railroad  companies  the  duty 

of  supplying  a  particular  kind  of  car  and  the  shipper  who,  in  his 
requisition  for  cars,  imposes  upon  the  company  that  duty  does  not  hriag 
himself  within  the  letter  of  the  statute  giving  the  penalty  for  failure 
to  supply  cars,  and  therefore  can  not  recover  the  same.  Chicago,  R.  /. 
d  G,  Ry,  Co,  V,  Resley  Bros,  d  Co,,  66. 
16*  When  a  requisition  upon  a  railroad  eompany  is  for  ten  cars  of  a  certain 
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kind  and  of  a  certain  capacity  or  ''their  equivalent  in  different  capacity 
cars,"  the. company  is  entitled  to  more  than  three  days  notice  within 
which  to  furnish  the  cars.    Id. 

16.  A  certain  demand  upon  a  railroad  company  for  ten  gondola  or  coal  cars 

"that  is,  such  cars  as  are  suitable  to  be  loaded  with  crushed  stone/' 
means  that  the  shipper  desired  gondola  or  coal  cars,  which  he  considered 
suitable  for  his  purpose.    Id. 

17.  The  statute  (article  4502,  Rev.  Stats.)  requiring  the  shipper  to  prove  that 

he  had  on  hand  at  the  time  of  making  his  order  for  cars  the  necessary 
freight  for  loading  them,  forbids  any  character  of  speculation  and 
precludes  a  shipper  from  recovering  the  penalty  when  such  freight  in 
form  and  condition  to  be  shipped  is  not  then  on  hand,  even  though  such 
shipper  may  otherwise  be  able  to  show  that  he  could  have  had  the 
property  ready  at  the  time  and  place  to  load  the  cars  if  they  had  been 
furnished  on  his  order.    Id, 

18.  Where  it  appeared  from  the  evidence  that  at  the  time  a  shipper  made 

demand  upon  a  railroad  company  for  a  certain  number  of  cars  in  which 
to  ship  crushed  stone,  the  stone  had  not  been  crushed,  but  the  shipper  had 
intended  to  crush  the  same  after  the  cars  were  placed  and  to  load  them 
directly  from  the  crushing  mill,  the  shipper  was  not  the  "owner,"  within 
the  meaninff  of  the  statute,  of  any  crushed  stone  when  the  order  waa 
made,  and  did  not  have  such  freight  "on  hand"  with  which  to  load  the 
cars,  and  therefore  was  not  entitled  to  the  penalty  for  the  company's 
failure  to  fun^sh  the  cars  demanded.     Id. 

Ballroad  Commission. 

Reports  made  to.    See  Evidence,  26. 

Requiring  information  from  company.    See  Railtcayaf  1. 

Beal  Property. 

Contract  of  sale.    See  8ale%,  1,  6;  Vendor  and  Purchaser,  1-7, 

Cutting  timber  on.    See  Treepaae,  IS. 

Action  for  recovery  of.     See  Trespass  to  Try  Title,  1-4- 

1.  A  house  upon  land  is  a  part  of  the  realty.    One  who  without  lawful  right 

takes  possession  of  and  occupies  a  house  upon  the  land  of  another  and 
afterwards  moves  the  house  from  the  lana,  is  liable  to  the  owner  for 
the  rental  value  of  the  house  durins  the  time  he  occupied  it,  and  for  its 
value  when  removed.  There  could  be  no  conversion  of  the  house  so 
long  as  it  remained  a  part  of  the  land.     Gavins  v.  Trice,  533. 

2.  A  fence  erected  upon  the  land  of  another,  though  placed  there  by  one 

believing  in  good  faith  that  it  was  upon  his  own  property,  becomes  a 
part  of  the  realty  and  the  legal  property  of  the  owner  of  the  land. 
Wootion  V.  Thomson,  683. 

3.  One  erecting  a  fence  upon  the  land  of  another  under  the  belief  that  it  is 

his  own,  acquired  at  most  an  equitable  right  to  the  fence  or  an  equitable 
interest  in  the  land  on  which  it  was  placed,  and  the  sale  of  the  material 
bv  the  owner  of  the  land  to  a  third  party  passes  title  to  it  in  the 
absence  of  notice  to  the  purchaser  not  only  that  the  fence  was  erected 
by  another,  but  also  of  circumstances  giving  the  person  erecting  it  some 
equitable  right  therein.    Id. 

Beoordi. 

Of  General  Land  Office.    See  Evidence,  2t,  2S,  25. 

Of  Railroad  Commission.    See  Evidence,  26. 

Of  unincorporated  association.     See  Jurisdiction,  2,  8. 

Irregularities  in  transcript.    See  Praptice  on  Appeal,  1,  2. 

Xeoord  of  Title. 

Equivalent  to  possession.    See  Taos  Bale,  9. 

Bedemption. 

Tender  of  money.    See  Taa  Sale,  7. 
'     Vol.  LV  Civil— 46. 
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AeMgentioa. 

For  preservation  of  perishable  property.    See  Carriers  of  Goods,  ll^in» 

Bemoval. 

Of  county  seat.     See  County  Seat,  1-8, 
Of  executor.    See  Executors,  2,  S. 
From  residence.     See  Homestead,  5,  7. 

Bremlttltnr. 

1.  Error  in  submitting  the  issue  of  plaintiff's  damage  by  loss  of  time  held 
cured  by  remittitur.    International  d  G,  N.  R.  Co.  v,  WUliams,  176. 

2.  Error  in  permitting  recovery  of  damages  for  medical  attention,  held  cored 

by   remittitur  covering  the   amount   attributable   to   such  element   of 
damaees.    Weatherford,  M,  TT.  d  N,  W.  Ry,  Co.  v.  White,  33. 

3.  Where  uiere  is  error  which  requires  a  remittitur  to  cure  it^  the  costs 

of  appeal  will  be  taxed  against  appellee  upon  aflSrmanod  on  remitti- 
tur.   Id. 

Aeatt. 

Ab  substitute  for  interest.    See  Partnerehip,  t. 

&es  Adjndieata. 

Hatters  not  in  issue.    See  Judgment,  S,  4. 

Contest  of  election.    See  Judgment,  5. 

Bulings  on  former  appeal.    See  Stare  Decisis,  U     * 

Beseitslon. 

For  misrepresentation.     See  False  Representations^  i. 

Aetnra. 

Amendment  by  ofiicer.    See  Attachment,  S. 

BeTersal. 

Effect  of.     See  Attachment,  4. 

As  to  codefendant.    See  Practice  on  Appeal,  8, 

Beads. 

Proof  of  dedication.    See  Dedication,  S. 

Enforcement  of  judgment  opening.    See  Injunction,  9,  10,  11. 

Bnles. 

Violation  of.    See  Instructions  to  Juries,  SO. 

Application  for  employment.    See  Master  and  Servant,  22. 

Sftlet. 

•    Action  for  goods  sold.    See  Account,  1. 
Deposit  of  earnest  money.     See  Agency,  S. 
Negligence  in  selection  of  market.     See  Agency,  6,  7, 
Commissions  for  sale  of  land.    See  Agency,  8-16. 
By  marital  survivor.    See  Community  Property,  1,  2,  S. 
Time  of  the  essence  of  the  contract.     See  Contract,  17,  18. 
By  sample  and  warranty.    See  Contract,  19,  20. 
By  attorney  in  fact.    See  Deed,  1. 
Writing  signed  by  broker.     See  Evidence,  H. 
Uncertain  profits.    See  Evidence,  38. 
Under  void  execution.    See  Execution,  S. 
Obligation  for  payment.     See  Oamishment,  1,  2. 
Of  home  by  husband.    See  Homestead,  1,  4,  8, 
Antitrust  law.    See  Interstate  Commerce,  1,  2. 
Improvements  upon  property  of  another.    See  Real  Property,  S, 
Award  by  Land  Commissioner.     See  School  Land,  1. 
Subscription  to  railway.    See  Statute  of  Frauds,  4, 
Of  land  for  taxes.     See  Tax  Sale,  1-12. 
Of  real  property.    See  Vendor  and  Purchaser,  1-7, 
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1.  A  contract  for  the  sale  of  growing  timber  described  the  subject  matter  of 

the  contract  as  ''all  of  the  tim^r  on  our  lands  situated  in  the  southern 
part  of  Jasper  County,  Texas.''  In  an  action  for  damages  for  breach 
of  said  contract  to  convey,  plaintiff's  petition  set  out  a  fiul  and  definite 
description  of  five  tracts  of  timber  land  owned  by  defendants  and  alleged 
them  to  be  subject  matter  of  the  contract;  the  petition  further  alleged 
that  Jasper  County  was  about  seventy  miles  north  and  south,  and  about 
twenty  miles  east  and  west,  that  the  lands  so  described  were  near  the 
south  line  of  the  county,  and  that  defendants  owned  no  other  lands  in 
said  county  lying  nearer  than  twenty-five  miles  of  said  south  line. 
Held,  an  exception  to  the  petition  upon  the  ground  that  the  description 
of  the  lands  upon  which  the  timber  to  be  conveved  was  located  was 
insufficient,  and  that  it  was  not  competent  to  aid  such  description  by 
averments,  was  not  good  and  should  have  been  overruled.  Penn  v.  Yellow 
Pine  Lumber  Co.,  35  Texas  Civ.  App.,  181,  distinguished.  Hughes  v, 
Adams,  197. 

2.  In  a  contract  for  the  sale  of  growing  timber,  the  expression  "all  of  the 

timber  on  our  lands"  necessarily  included  the  timber  on  all  the  lands 
owned  by  the  parties  executing  the  contract  and  referred  to  therein.    Jd. 

3.  Where  by  the  terms  of  a  contract  for  the  sale  of  timber  upon  land,  the 

vendor  was  to  deliver  the  title  to  the  timber  by  a  certain  date  and  the 
vendee  was  thereupon  to  pay  the  purchase  money,  the  vendee  was  not 
required  to  make  any  demand  upon  the  vendor  that  he  comply  with  such 
provisions  of  the  contract,  before  suing  for  breach  of  the  same.  And  an 
answer  that  the  vendee  depended  upon  a  resale  of  the  timber  to  get 
the  money  to  pay  for  the  same,  constituted  no  defense.    Id, 

4.  In  an  action  based  upon  a  breach  of  a  contract  for  the  sale  of  an  interest  id 

land,  it  was  proper  for  plaintiff  to  plead  and  prove  as  tending  to  show 
an  intentional  breach  of  the  contract  that,  although  defendants  failed  to 
tender  the  title  within  the  time  specified,  and  the  title  tendered  was 
defective,  plaintiff  offered  to  extend  the  time  and  to  assist  in  perfecting 
the  title,  or  to  accept  a  general  warranty  deed  to  the  land  notwithstand- 
ing the  delay  and  defects.     Id. 

5.  When  a  vendor  can  not  make  such  title  as  he  contracted  to  make,  the  vendee 

has  the  right  to  waive  the  requirements  of  the  contract  in  that  respect 
and  to  accept  such  title  as  the  vendor  can  make.    Id. 

6.  Although  a  contract  in  writing  for  the  sale  of  an  interest  in  land,  required 

the  vendor  to  execute  a  merchantable  title  to  the  same,  it  was  competent 
for  the  vendor  to  plead  and  prove  that  he  was  induced  to  sign  the  con- 
tract by  the  representation  of  the  vendee  that  by  the  expression  '^mer- 
chantable  title"  was  meant  a  general  warranty  deed  from  the  vendor. 
The  vendee  would  be  estopped  to  say  that  the  vendor  had  no  right  to 
rely  upon  his  assurance  of  the  meaning  of  the  expression  as  used  in 
the  contract.  Tlie  exact  meaning  of  said  expression  is  not  certain  and 
it  has  been  the  subject  of  much  discussion  and  many  decisions.    Id. 

Sohool  Dlfltricts. 

1.  The  purpose  of  the  statute  (article  3938,  Rev.  Stats,  as  amended  by  Act 

1899,  Gen.  Laws  1899,  p.  321)  was  to  prevent  disturbance  of  existing 
conditions  in  a  school  district  when  once  lawfully  brought  about,  and 
in  this  respect  there  is  no  difference  between  a  school  district  after  a 
lawful  addition  of  territory  has  been  made  as  provided  in  said  article 
and  a  district  as  originally  formed.  The  policy  of  nondisturbance 
applies  in  the  one  case  as  well  as  the  other.    Chihhart  v.  Johnson,  181. 

2.  After  the  boundaries  of  a  school  district  have  been  legally  enlarged  upon 

petition  of  persons  affected  by  the  change,  the  Commissioners  Court  has 
no  authority  on  its  own  motion  to  restore  the  lines  to  their  original 
position,  nor  can  the  fact  that  the  people  in  the  added  territory  acquiesced 
in  the  last  action  of  the  court,  make  such  action  valid.    Id. 

3.  When  the  power  of  the  Commissioners  Court  has  been  lawfully  exercised 

in  enlarging  the  boundaries  of  a  school  district,  any  Irregularily  in  the 
proceedings  as  for  instance  including  in  the  territory  a  person  who  did 
not  petition  therefor,  could  not  be  available  to  annul  the  action  of  the 
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court  in  a  collateral  proceeding,  such  as  a  contest  over  the  oflSce  of 
trustee  for  said  school  districts    Jd, 

School  Land. 

Transfer  of  leases.  See  Evidence,  22. 
1.  In  an  action  of  trespass  to  try  title  the  presumption  is  in  favor  of  the 
Talidity  of  an  award  and  sale  of  school  land  dj  the  Commissioner  of 
the  Oeneral  Land  Office,  and  such  presumption  must  prevail  in  favor  of 
a  defendant  in  such  action  holding  under  an  awara  and  sale,  in  the 
absence  of  evidence  that  the  award  and  sale  were  invalid.  McKee  v. 
West,  460. 

School  Tmsteei. 

1.  Under  the  provisions  of  the  Act  of  1005,  providing  for  the  formation  of 

independent  school  districts,  the  trustees  of  such  a  school  district  have 
the  power  to  appoint  and  delegate  to  a  building  committee  the  authority 
to  let  a  contract  previously  authorized  for  the  erection  of  a  school 
building,  and  to  take  a  bond  for  the  faithful  performance  of  the  duties 
of  the  contractor,  and  to  perform  other  duties  incidental  to  the  com- 
pletion of  the  building.     Wright  v,  Jones,  616. 

2.  The  holder  of  the  legal  title  to  a  chose  in  action  may  bring  suit  upon  it  in 

his  own  name  although  the  equitable  title  mav  be  in  another.  This 
rule  applied  in  a  suit  by  a  building  committee  for  breach  of  a  oontraot 
to  erect  a  public  school  building.    Id. 

Sequestration. 

Wrongful  issuance  of.    See  Damages,  8,  9. 

1.  Plaintiff  who  acquired  title  to  land  by  conveyance  from  the  owner  became 

liable  in  damages  to  a  tenant  of  his  grantor  whom  he  wrongfully  dis- 
possessed by  sequestration  before  the  expiration  of  the  year  for  which  it 
was  leased.    Elam  v.  Carter,  649. 

2.  When  property  is  wrongfully  seized  and  sold  by  an  officer  under  and  by 

virtue  of  writ  of  sequestration,  the  owner  is  not  bound  to  accept  as 
compensation  the  price  at  which  the  property  was  sold  by  the  sheriff, 
but  is  entitled  to  the  fair  value  of  the  same  at  the  time  of  seizure,  with 
legal  interest  thereon.    Louis  Werner  Stave  Co,  v,  Pickering,  632. 

Sheriffs. 

Act  of  deputy.    See  Agency,  2, 

Arrest  without  warrant.    See  Arrest,  1,  S, 

Amendment  of  return.     See  Attachment,  S» 

« 

Signals. 

For  railway  crossing.    See  RaUuxtys,  9, 

Special  Damages. 

Shipment  to  fill  contract.    See  Damages,  1, 

Special  Law. 

Selection  of  juries.    See  Juries,  1,  2, 

SpeoiiLo  Performance. 

Parol  gift  of  land.    See  Qift,  1,  2. 

Stakeholder. 

Deposit  of  earnest  money.    See  Agency,  3, 

Stare  Beeltlf. 

1.  Questions  of  law  decided  on  appeal  to  a  court  of  ultimate  resort  mnst  govern 
the  case  in  the  same  court  and  the  trial  court  through  all  subsequent 
stages  of  the  proceedings,  and  will  seldom  be  reconsidered  or  reversed 
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even  if  they  appear  to  be  erroneous.  The  rule  applies  with  peculiar  force 
jto  the  Courtn  of  Civil  Appeals  of  this  State,  and  applies  when  on  a  second 
appeal  the  facts  are  substantially  the  same  as  they  were  on  the  first, 
or  when  they  do  not  materially  affect  the  application  of  the  law  as 
announced.    Missouri,  K,  d  T,  Ry,  Co,  of  Tea),  v,  Redua,  205. 

Statement  of  Facts. 

Exceptions  preserved  in.    See  Bill  of  Exceptions,  7. 

Copy  instead  of  original.    See  Practice  on  Appeal,  1,  2. 

Presumption  in  absence  of.  See  Practice  on  Appeal,  6, 
1.  A  statement  of  facts,  chiefly  in  narrative  form  as  required,  but  of  which 
some  thirty  pages  consist  of  questions  and  answers  of  witnesses  on 
material  matters,  will  be  struck  out  on  motion,  and  assignments  of 
error  for  the  determination  of  which  a  statement  of  facts  is  necessary 
will  not  then  be  considered.    Murphy  d  Co,  v.  Dunman,  587. 

Stations. 

Penalties  for  failing  to  keep  properly.    See  Railvxiys,  2-5, 

Statutes. 

Of  foreign  state.     See  Evidence,  21, 

Statute  of  Frauds. 

*  Not  applicable  to  dedication.    See  Dedication,  2, 
Parol  gift  of  land.    See  Gift,  1,  2, 

1.  A  contract  which  may  or  may  not  be  performed  within  a  year  is  not 

required  to  be  in  writing.     Hatzfeld  v.  Walsh,  573. 

2.  It  is  only  when  the  contract  may  not  be  performed  within  a  year  that 

the  statute  of  frauds  denounces  it  as  void.    Tipton  v,  Tipton,  192. 

3.  A  verbal  contract  binding  the  vendee  to  pay  his  vendor  a  share  in  the 

crops  raised  on  the  land  during  the  life  of  the  vendor  as  part  of  the 
consideration  of  the  deed,  was  performable  upon  the  death  of  the  vendor, 
and  as  this  was  a  contingency  which  might  have  happened  within  one 
year,  the  contract  was  not  within  the  statute  of  frauds.    Id. 

4.  A  contract  by  which  a  railway  company  obliged  itself  to  extend  its  line 

from  Timpson  to  some  point  south  so  as  to  connect  with  another  road, 
in  consideration  of  the  agreement  of  certain  parties  to  pay  a  certain 
sum  as  a  donation,  under  which  a  certain  amount  thereof  was  paid  to 
the  company  to  secure  right  of  way  and  terminal  facilities,  was  not  a 
contract  for  the  sale  of  real  estate  and  therefore  not  within  the  statute 
of  frauds.    Texas  d  Qulf  Ry,  Co,  v,  Whiteside,  593. 

Statutes  Cited. 

[Revised  Statutes.] 

Article      62.    Land  ofllce  records.    Bailie  v.  Western  L,  8,  d  L.  Co.,  478. 

Article     186,  sub.  2.     Attachment.    Hall  v.  Parry,  45. 

Article    253.    Garnishment.     Maury  v.  McDonald,  57. 

Article    304.    Liability  of  indorser.    Ketterson  v,  Inscho,  153. 

Article    322.     Bills  of  lading.     Missouri,  K,  d  T,  Ry.  Co,  of  Texas,  v, 

Thompson,  22. 
Article    418.     Cities.    Oreenville  Water  Co,  v.  Beckham,  91. 
Article    624.    Conveyances.    Menczer  v,  Poage,  419. 
Article    813.    County  seat.    Kilgore  v.  Jackson,  103. 

Article  1014.    Errors  reversible.     Ft.  Worth  Lt.  d  P.  Co.  v.  Moore,  168. 
Article  1027.    Practice  on  appeal.    Lewrxght  «.  Walls,  648.  * 
Article  1087.    Entry  of  judgment.    Hubbart  v.  Willis  8t,  Bank,  607. 
Articles  1181,  1182,  1183.    Pleading.    Bradshaw  v.  Lyles,  387. 
Article  1194.    Venue,  Wolf  v.  8ahm,  669. 
Article  1194,  sec.  23.    Venue.     Corporation.     Floresville  Oil  d  Mfg.  Co, 

V.  Texas  Ref.  Co.,  81. 
Article  1194b,  1194c.     Change  of  venue.    Kramer  v.  Lilly,  340,  341. 
Article  1214.    Citation.    Unknoum  Owner  v.  Btate^  301. 
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Artiele  1264.  subd.  7.    Allegation  of  inoorporation.    Bieely  v.  Texas  Imp. 

Co.,  471. 
Articles  1295,  1206.    Stenographers.     Baird  v.  Blair,  586. 
Article  1357.    Correction  of  judgment.    Euhhart  v.  Willis  8i,  Bank,  507. 
Article  1375.    New  Trial.     Wolf  v.  8ahm,  568,  569,  572. 
Article  1585,    subd.  4,  8.    Venue.  Kramer  v.  Lilly,  340. 
Articles  1643,  1668,  1670,  1673,  1674.    Practice  in  Justice  Court.  Cat^ens 

V.  Trice,  532,  533. 
Article  1670.    Appeal  bond.  Hall  Music  Co.  v.  Hall  <B  Riddell,  611. 
Article  1677.    Practice  in  Justice  Court.    Kramer  v.  hilly,  340. 
Articles  1804 1,  1804u.     Contest  of  election.    Kilgore  v.  Jackson,  106. 
Articles  2165,  2167,  2181.    Administration  of  community  property  by  sur- 
vivor.   Ft.  Worth  d  R.  O.  Ry.  Co.  v.  Robertson,  315. 
Article  2289.    Objection  to  depositions.    Bt,  Louis,  8.  F.  d  T.  Ry.  Co.  v, 

Adams,  249. 
Articles  2306.    Record  of  land  office.    McKee  v.  West,  462. 
Article  2308.    Land  office  records.    Bailie  v.  Western  L.  8.  d  L.  Co.,  478. 
Article  2308.    Records  of  land  office.    Lewright  v.  Walls,  647. 
Article  2543.    Statute  of  Frauds.     Tipton  v.  Tipton,  195. 
Articles  2789,  2790,  2791,  2798.    Appeal  in  probate  matters.    Bradshaw  t>. 

Lyles,  256. 
Article  2968.    Community    property.     Ft.    Worth   d   R.    G.   Ry.   Co.    v. 

Robertson,  313,  315. 
Article  2989.    Appeal  in  injunction  case.    Forty- Acre  8.  L.  8.  Co.  v.  West 

Tew.  Bk.  d  Tr.  Co.,  118. 
Article  3006.    Injunction.  Hubhart  v.  Willis  8t.  Bk.,  j506. 
Article  3006aa.    Insurance.  Scottish  Un,  d  Nat'l.  Ins.  Co.  v.  Weeks  Drug 

Co.,  265. 
Article  3104.    Usury.    Baum  v.  Daniels,  278. 
Article  3105.     Interest.    Baum  v.  Daniels,  280. 
Article  3106.    Usury.     Baum   v.   Daniels,   276,   278. 
Article  3353a.     Survival  of  actions  for  death.    Ft.  Worth  d  R.  G.  Ry.  Co. 

V.  Robertson,  312. 
Article  3397.    Contest  of  election.    Kilgore  v.  Jackson,  107. 
Article  3938.    School  districts.    Gabbart  v.  Johnson,  182. 
Articles  4496-4502.    Furnishing  cars.     Texas  d  P.  Ry.  Co.  v.  AndrewSy 

Reynolds  d  Co.,  303. 
Articles  4497,  4502.    Shipper's   demand  for  cars.     Chicago,  R.  I.  d   G. 

Ry.  Co.  V.  Risley  Bros.  Co.,  69,  70. 
Article  4560f.     Fellow  servants.    Texas  d  P.  Ry.  Co.  v.  Johnson,  498. 
Article  4571.    Reports  to  Railroad  Commission.     Chicago,  R.  I.  d  G.  Ry. 

Co.  V.  Risley  Bros.  Co.,  71;  8tate  v.  Gulf,  O.  d  8.  F.  Ry.  Co.,  108,  109, 

110,   111. 
Article  4574.    Discrimination  by  railway.    Texas  d  P.  Ry.  Co.  v.  8haumee 

Cot.  Oil  Co.,   188. 
Article  4574.    Discrimination  by  railways.     Missouri,  K.  d  T.  Ry.  Co.  of 

Tex.  V.  Thompson,  17. 
Article  4632.    Record  of  title.     Wren  v.  Scales,  66. 
Article  4652.     Record  of  title.    Blanton  v.  Nunley,  431. 
Articles  4737,  4741.    Taxation.    Loften  v.  Miller,  259. 
Articles  5096,  5103,  5126,  5127.    Taxation.     Lofton  v.  Miller,  258. 
Article  5170.     Assessment  for  taxes.     Unknown  Oumer  v.  State,  301. 
Article  5232n.    Redemption  from  tax  sale.    Blanton  v.  Nunley,  430. 
Article  5232o.    Suit  for  taxes.    Blanton  v.  Nunley,  431. 

[Code  Crim.  Proc] 
Articles  258,  259.     Arrest.    Little  «.  Rich,  330,  331. 

[Acts  q{  Legislature.] 

Act  of  February  7,  1860.    Laws  8th  Leg.,  p.  48.    Headright  land  claims. 

Bailie  v.  Western  L.  8.  d  L.  Co.,  476. 
Act  of  April  13,  1892.     Laws  23rd  Leg.,  p.  25.    Motions  in  Appellate  Court. 

International  <^  G.  N.  R.  Co.  v.  Hood,  335. 
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Act  of  May  20,  1803.  Laws  23rd  Leg.,  p.  182.  School  districts.  Gabhari 
V,  John8on,  181. 

Act  of  April,  1897.  Laws  25th  Leg.,  p.  132.  Tax  suit  against  unknown 
owner.     Wren  v.  Scales,  64,  65;  Unknoton  Owner  v.  State,  301. 

Act  of  June  6,  1800,  Laws  26th  Leg.,  p.  321.  School  districts.  Qdbhart 
V.  Johnson,  182. 

Act  of  March  31,  1903.  Laws  28th  Leg.,  p.  119.  Anti-trust  law.  Eclipse 
P.  d  Mfg.  Co.  V,  NetD  Process  Roofing  Co.,  555. 

Act  of  April,  1005.  Laws  20th  Leg.,  p.  263.  School  districts.^  Wright 
V.  Jones,  619. 

Act  of  April  17,  1005.  Laws  20th  Leg.,  p.  324.  Railway  water  closets. 
San  Antonio  d  A.  P,  Ry.  Co.  v.  State,  454. 

Act  of  March  25,  1007.  Laws  30th  Leg.,  p.  03.  Free  transportation.  Car- 
penter V.  Trinity  d  B.  V.  Ry.  Co.,  630. 

Act  of  April  16,  1907.  Laws  30th  Leg.,  pp.  206-208.  Appeal  in  injunc- 
tion cases.    Forty- Acre  S.  L.  8,  Co.  v.  WeM  Tex.  Bank  a  Trttst  Co.,  118. 

Act  of  April  18,  1007.  Laws  30th  Leg.,  p.  240.  Change  of  venue.  Kramer 
V.  Lilly,  341. 

Act  of  April  18,  1007.  Laws  30th  Leg.,  p.  260.  Juries.  Dallas  Con.  Eleo. 
St.  Ry.  Co.  V.  Chalmers,  332;  Rapid  Transit  Ry.  Co.  v.  Edioards,  545. 

Act  of  May  14,  1007.  Laws  30th  Leg.,  p.  446.  Bills  of  exception.  Dohson 
V.  Zimmerman,  446. 

Act  of  May  25,  1907.  Laws  30th  Leg.,  p.  500.  Statement  of  facts.  Dobson 
V.  Zimmerman,  300. 

Statutory  Constmotlon. 

Heirs  and  legal  representatives.    See  Husband  and  Wife,  9. 
Penal  act.    See  Penalties,  1. 

Furnishing  cars  to  shipper.    See  Railtcays,  12-15,  17,  18. 
Change  of  district  boundaries.    See  School  Districts,  1. 
Action  against  unknown  owner.    See  Tarn  Sale,  6,  11. 
Kedemption  from  tax  sale.    See  Taaf  Sale,  7. 
Unlawful  interest.     See  Usury,  IS. 
1.  A  statute  penal  in  its  character  will  be  strictly  construed.    State  v.  Gulf, 
C.  d  8.  F.  Ry.  Co.,  108. 

Stenographert. 

Taxing  fees.    See  Costs,  S, 

Stookholders. 

Ratification  of  president's  act.    See  Contract,  22. 
Subscription  to  stock.    See  Corporation,  1,  2;  Pleading,  1, 

Streets. 

Dedication  of.    See  Dedication,  1,  S. 

Enforcing  judgment  opening.     See  Injunction,  9,  10,  11. 

Street  Eailways. 

Passenger  leaving  car.     See  Carriers  of  Passengers,  4. 

Obstruction  of  track  by  railway  car.    See  Master  and  Servant,  5,  6,  7. 

Subscription. 

In  aid  of  railway  construction.    See  Contract,  21,  22;  Statute  of  Frauds,  4. 
To  corporate  stock.    See  Corporation,  1,  2;  Pleading,  1. 

Sureties. 

Bond  not  signed  by  principal.  ■  See  Bonds,  1. 
1.  Where  the  trustee  of  the  estate  of  a  bankrupt  sued  the  payee  to  recover  the 
amount  received  by  him  from  the  bankrupt  in  payment  of  the  note  of 
the  bankrupt  which  was  a  prpforencp,  and  the  defendant  made  the 
sureties  on  the  note  parties  and  Roiipht  recovery  over  against  them, 
and  thereafter  compromised  and  settled  with  the  plaintiff,  the  sureties 
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were  liable  to  him  for  the  amount  bo  paid,  and  he  was  entitled  to  judg- 
ment against  them  if  the  pleadings  authorized  such  a  judgment.  Wright 
V,  Booker,  47. 
2.  Where  the  payee  was  sued  to  recover  the  amount  received  bv  him  in  pay- 
ment of  a  note,  which  payment  was  a  preference,  and  made  the  sureties 
on  the  note  parties  and  sought  recovery  over  against  them  for  the  amount 
that  was  adjudged  against  him,  and  thereafter  compromised  and  settled 
with  the  plaintiff  but  failed  to  amend  his  pleadings,  but  the  sureties  set 
jip  such  compromise  and  settlement  and  prayed  that  they  should  not  be 
neld  liable,  if  at  all,  for  more  than  the  amount  paid  in  settlement, 
their  pleadings  supplied  the  deficiency  in  those  of  the  original  defendant, 
and  the  pleadings  together  supported  a  judgment  in  his  favor  in  that 
amount.    Jd. 

BniprlM. 

By  amendment  of  pleading.    See  Continuance,  5. 
By  evidence  on  trial.    See  New  Trial,  9,  10. 

BnrrlTor. 

Bale  of  community  property  by.    See  Community  Property,  1,  2,  S. 

Tazei. 

Payment  of.    See  Limitation,  5,  6. 

Taxpayer. 

Creation  of  county  debt.    See  Injunction,  8. 

Tax  Bale. 

1.  As  a  general  rule  the  party  claiming  lands  under  a  sale  for  taxes  must  show 

affirmatively  that  the  law  under  which  the  sale  was  made  had  been 
substantially  complied  with,  not  only  in  the  sale  itself,  but  in  all  the 
anterior  proceedings.     Lewright  v.  Walls,  644. 

2.  To  the  validity  of  any  sale  of  land  for  taxes,  it  is  imperatively  necessary 

that  the  land  shall  have  been  subject  to  taxation;  that  it  shall  have 
been  actually  assessed  for  taxation  and  a  tax  levied,  and  that,  as  to 
the  official  proceedings  leading  up  to  a  sale,  there  should  be  at  least 
prima  facie  evidence  of  substantial  compliance  with  the  provisions  of 
the  law  on  the  subject.    Id. 

3.  One  claiming  under  a  tax  sale  made  to  the  State  must  show  that  the  law 

was  substantially  complied  with  just  as  one  claiming  under  such  a  sale 
to  an  individual  would  have  to  do.    Id. 

4.  Where,  in  trespass  to  try  title,  the  plaintiff  showed  a  complete  chain  of 

title  from  the  sovereignty  beginning  w^ith  patent  issued  in  1879,  evidence 
that  the  Comptroller  sold  the  land  for  taxes  for  the  year  1892  and  bid 
it  in  for  the  State;  that  in  accordance  with  law,  thereafter  the  land  was 
classified,  appraised  and  placed  on  the  market  for  sale  as  school  land; 
that  it  was  purchased  as  such,  and  that  under  transfers  from  the 
purchaser  and  others  the  defendant  had  acquired  the  right  under  such 
purchase  which  was  in  good  standing,  neither  showed  superior  title  in 
defendant  nor  an  outstanding  title.     Id. 

6.  When,  in  a  suit  for  delinquent  taxes  due  upon  land,  the  description  was 
accurate  as  to  the  number  of  acres,  the  abstract  and  certificate  numbers, 
and  the  original  grantee,  but  gave  the  patentee  as  William  J.  Clark 
instead  of  William  T.  Crook,  held,  the  question  was  one  of  identity, 
and  that  the  misdescription  could  hardly  have  misled  the  owner  of  the 
land,  and  was  therefore  not  sufficient  to  avoid  the  sale.  Wren  v.  Scales, 
62. 

6.  Under  the  provisions  of  the  Act  of  1897,  (Gen.  Laws,  1897,  p.  132)  con- 
cerning the  collection  of  delinquent  taxes  one  whose  complete  chain  of 
title  to  land  is  duly  recorded  at  and  before  suit  is  filed  for  the  taxes  due 
thereon,  and  whose  residence  is  trulv  disclosed  by  such  record,  can  not 
be  held  to  be  an  ''unknoHH  owner"  within  the  meaning  of  said  Act, 
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and  a  judgment  of  foreclosure  rendered  in  such  ease  upon  citation  or 
notice  to  unknown  owners  would  not  be  binding  on  the  owner  and  might 
be  attacked  in  a  collateral  proceeding.    Id. 
\  7.  An  offer  by  letter  to  redeem  from  tax  sale  the  interest  of  the  writer  in  a 

I  larger  body  of  land  sold  for  taxes,  but  unaccompanied  by  a  tender  of 

any  amount  of  money,  is  not  sufficient  under  the  requirement  of  article 

5232m,  Revised  Statutes,  as  an  offer  to  redeem.    Blanian  v,  Nunley,  427. 

8.  A  sale  of  land  for  taxes  will  not  be  declared  null  and. void  upon  the  ground 

I  alone  that  the  land  was  of  the  market  value  of  $738  and  sold  for  $105. 

*  Id. 

I  9.  In  a  suit  for  delinquent  taxes,  one  whose  muniments  of  title  to  the  land 

*  are  on  record  at  the  time  suit  was  filed  can  not  be  legally  cited  as  an 

unknown  owner,  within  the  meaning  of  article  5232o,  Sayles  Civil 
Statutes,  concerning  the  citing  by  publication  of  unknown  owners  and 

^  nonresidents,  and  a  judgment  upon  such  citations  in  such  case  may  be 

collaterally  attacked.  The  record  of  the  title  papers  for  the  purpose  of 
such  suits  is  equivalent  to  actual,  visible  possession  of  the  land  by  the 
owner.  Sellers  v.  Simpson,  115  S.  W.,  888,  followed:  Gibbs  v.  Scales, 
54  Texas  Civ.  App.,  96,  distinguished.     Id. 

10.  The  vendee  of  a  purchaser  of  land  at  a  tax  sale  may  recover  from  the  owner 
of  the  land  compensation  for  improvements  made  thereon  in  good  faith 
in  a  suit  of  trespass  to  try  title  by  the  owner.    Id. 

11.  The  delinquent  tax  law  of  1807  prescribed  the  form  of  citation  in  suits  by 
the  State  against  unknown  owners  for  delinquent  taxes,  and  in  such 
special  proceeding  it  is  sufficient  to  follow  the  form  prescribed;  it  is 
not  required,  therefore,  that  such  citation  should  state  the  file  number 
of  the  suit,  as  provided  by  art.  1214,  Rev.  Stats.,  nor  include  a  statement 
of  the  amount  of  costs,  as  given  in  the  petition.  Unknottm  Owner  v. 
State,  300. 

12.  In  a  suit  against  an  unknown  owner  for  delinauent  taxes,  pleading  con- 
sidered, and  held  not  subject  to  exception  on  the  ground  that  it  was  not 
alleged  that  the  tax  collector  had  performed  the  duties  prescribed  by 
the  Act  of  1905.    Id. 

Telegraph. 

1.  Petition,  in  an  action  against  a  telegraph  company  for  damages  caused  by 
its  negligence  in  failing  to  promptly  deliver  a  messa^  advising  the 
plaintiff  that  his  daughter  was  expected  to  die  at  any  time,  considered, 
and  held  to  state  a  good  cause  of  action.  Western  U.  Tel.  Co.  v.  Barrett, 
323. 

2.  Where  the  plaintiff  received  a  message  advising  him  that  his  daughter  was 
expected  to  die  at  any  time,  and  in  reply  to  a  message  of  inquiry  from 
him  an  answer  was  sent  which  told  him  that  she  was  no  better,  there 
could  be  no  recovery  for  negligent  failure  to'  deliver  the  answer,  as  it 
did  not  convey  any  information  other  than  what  he  already  knew,  and 
had  he  received  it,  it  would  not  have  tended  to  relieve  or  lessen  the 
existing  anxiety.    Allegations  held  to  show  no  cause  of  action.    Id. 

3.  In  a  suit  for  damages  for  delay  in  delivery  of  a  death  message,  evidence 
considered,  and  held  that  although  the  message  was  addressed  to  W.  C. 
Halley  instead  of  W.  C.  HoUey,  and  the  house  number  was  given  as  1002 
instead  of  1003, 

(1)  It  could  not  be  said  as  matter  of  law  that  the  evidence  failed 
to  establish  negligence  on  defendant's  part,  or  that  it  established  such 
contributory  negligence,  proximately  entering  into  the  result  as  would 
be  conclusive  against  plaintiff's  right  of  recovery. 

(2)  The  negligence  of  the  sender's  agent  in  copying  from  a  memo- 
randum the  name  and  address  of  the  addressee  should  not  be  attributed 
to  the  addressee. 

(3)  The  evidence  did  not  require  a  finding  that  the  misdirection 
of  the  telegram  was  the  proximate  cause  of  the  entire  delay  in  delivering 
the  same.     Wesiern  U.  Tel.  Co.  v.  Holley,  432. 

4.  By  defendftnt'g  nesrlipent  failure  to  deliver  a  telegram,  plaintiff  was  pre- 
vented for  fifteen  hours  from  reaching  the  beside  of  his  sick  wife,  who 
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was  in  artieula  BiortM  and  aaeoiiainoua  when  he  aniTed.  Held,  that  the 
iMue  of  damages  to  him  from  being  unable  to  see  her  while  oonsciouB 
was  properly  submittted,  though  there  was  no  pleading  or  proof  that  she 
was  conwious  during  the  time  he  was  delayed.  Consciousness,  being  a 
normal  condition,  is  to  be  presumed,  and  was  not  rebutted  by  its 
absence  immediately  before  death.    WeMiem  V,  TeL  Co,  v,  Hughey,  403. 

TeMOLt  in  Common. 

Liability  for  waste.    See  Goienaney,  i. 
Purchaser  from  cotenant.    See  Cotenancy,  2, 

Temder. 

Effect  on  interest.    See  Contract,  20, 
Redemption  from  sale.    See  Tas  Bale,  7. 

Tenni  of  Court 

Judgment  entered  after  adjournment.    See  Execution,  1,  2,  S;  Judgment,  i. 

Ticket. 

Lost  by  passenger.    See  Camera  of  Passengers,  12. 

Timber. 

Cuttinff  and  appropriation  of.    See  Cotenancy,  1,  2, 
Sale  of  growing  timber.    See  Sales,  1-6, 
Cutting  and  manufacturing.    See  Trespass,  1-9. 

Time. 

As 'essence  of  contract.    See  Contract,  It,  18. 

Title. 

Undertaking  to  convey.     See  Agency,  8. 
Possession  of  public  domain.    See  Limitation,  1,  2. 
Retained  in  vendor.    See  Limitation,  7. 
Extending  time  to  perfect.     See  Bale,  4. 
Acceptance  by  purchaser.    See  BcUe,  5. 
Contract  for  merchantable  title.    See  Bale,  6. 
Presumption  in  favor  of  award.    See  Bchool  Land,  1. 
Action  by  legal  holder.    See  Bchool  Trustees,  2. 
Action  to  recover.    See  Trespass  to  Try  Title,  1. 
Common  source.    See  Trespass  to  Try  Title,  2, 
Outstanding  title.     See  Trespass  to  Try  Title,  S. 
Ancestors  of  same  name.    See  Trespass  to  Try  Title,  4. 
Contract  for  good  title.    See  Vendor  and  Purchaser,  S,  4,  5.  - 

Tranioript. 

On  appeal  from  Justice  Court.    See  Appeal,  2;  Jurisdiction,  4,  6. 

Trespass. 

L  Evidence  considered  and  held  to  support  a  finding  that  the  trespass  and 
cutting  timber  by  defendant  on  pTaintiff's  land  was  intentional  and  not 
through  mistake  as  to  boundary  lines.    Ripy  v.  Less,  492. 

2.  The  liability  of  a  trespasser  who  cuts  and  saws  into  lumber  the  growing 

timber  on  another's  land  for  the  value  of  the  manufactured  article, 
attaches  where  the  trespass  is  through  culpable  negli^nce  to  inform 
himself  as  to  ascertainable  boundary  lines,  as  well  as  in  cases  of  wil- 
fully disregarding  them.    Id, 

3.  Where  the  owner  of  timber  cut  by  a  trespasser  elects  to  proceed,  not  for 

recovery  of  the  specific  property,  but  for  the  value  of  the  product 
manufactured  therefrom  by  the  trespasser,  treating  such  manufacture 
and  not  the  original  taking,  as  a  conversion,  he  assumes  the  burden  of 
proving  that  the  timber  taken  was  so  converted  into  lumber,  and  can^ 
not  recover  for  its  value  as  manufactured  without  such  proof.    Id. 
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Trespass  to  Try  Title. 

Venue  of  action.    See  JuriMetian,  f. 
Title  by  limitation.     See  Limitation,  J,  2, 
Presumption  in  favor  of  award.    See  School  Land,  1, 
Sales  for  taxes.    See  Tax  Sale,  1-4, 

1.  Under  a  plea  of  not  guilt;^^  in  trespass  to  try  title  the  court  may  adjudicate 

the  title  to  the  land  in  controversy  to  be  in  the  defendant.  HSuch  an 
adjudication  would  comprehend  no  more  than  that  the  plaintiff  take 
nothing  by  his  suit.  But  it  would  be  error  under  such  plead  alone  to 
award  the  defendant  a  writ  of  possession.    McKee  v.  West,  46Q. 

2.  Where  the  parties  in  a  suit  to  recover  land  admit  a  common  source  of 

title,  one  can  not  have  been  prejudiced  by  the  introduction  in  evidence  of 
a  conveyance  to  the  common  source.    Robertson  v,  Hefley,  368. 

3.  Where,  in  trespass  to  try  title,  the  plaintiff's  vendor  was  showB  to  have 

acquired  title  by  limitation,  and  he  conveyed  the  entire  survey  to 
plaintiff  by  deed,  the  mere  testimony  of  such  vendor,  given  in  explanation 
of  tax  receipts,  that  he  had  sold  a  part  of  the  land,  was  insufficient  to 
show  any  outstanding  title  to  the  land.     Hoencke  v,  Lontax,  189. 

4.  Similarity  of  name  is  ordinarily  sufficient  to  establish  identity  of  persons 

whose  names  appear  in  a  chain  of  title  where  there  is  nothing  in  the 
evidence  to  cast  suspicion  on  the  case;  but  in  a  suit  of  trespass  to  try 
title  to  a  tract  of  land  claimed  by  plaintiffs  and  defendant  under 
ancestors  having  the  same  or  similar  name  as  the  original  grantee, 
evidence  and  the  absence  of  evidence  considered,  and  held  sufficient  to 
justify  the  trial  court  in  giving  a  peremptory  instruction  against  the 
plaintiffs.    Bailie  v.  Western  L.  B.  d  Land  Co.,  473. 

Trespasser. 

Derailment  by  act  of.     See  Carriers  of  Passengers,  5, 
Conversion  of  property  by.     See  Conversion,  1,  2.   ' 
Injury  to  person  on  track.    See  Negligence,  10, 

Trusts. 

Misfeasance  of  executor.    See  Executors,  2,  S, 
Anti-trust  law.     See  Interstate  Commerce,  1,  2, 

TTnlawful  Contract. 

Anti-trust  law.     See  Interstate  Commerce,  1,  2. 

Unknown  Owner. 

Suit  for  taxes  against.    See  Tax  Bale,  9, 

ITsnry. 

1.  The  Act  of  April  19,  1907,  Laws  30th  Leg.,  p.  277,  amending  article  3106, 

Rev.  Stats.,  provided,  as  did  the  article  amended,  for  the  recovery  in  an 
action  therefor  of  double  the  entire  interest  paid  upon  an  usurious  con- 
tract, and  was  not  limited  to  a  recovery  of  double  the  amount  paid  in 
excess  of  the  lawful  rate.    Baum  v  Daniels,  273. 

2.  The  use  of  the  words  "if  usurious  interest  as  defined  in  the  preceding 

articles,"  in  article  3106,  Rev.  Stats.,  lim^jbed  the  right  to  recover 
double  the  interest  collected  to  that  received  on  a  written  contract, 
no  other  class  of  contracts  being  declared  unlawful  "by  the  preceding 
articles,"  the  omission  of  that  clause  from  the  amended  article  enlarges 
rather  than  restricts  the  meaning  to  be  given  to  the  words  ''usurious 
interest"  as  used  in  the  Act  of  1907.    Id, 

3.  By  article  16,  section   11,  of  the  Constitution  as  amended  in   1891,  all 

contracts  for  a  greater  rate  of  interest  than  10  percent  per  annum  are 
deemed  usurious,  and  this  provision  is  self -executing.  The  former  Con- 
s'titution  had  defined  as  usurious  "all  interest  charged  above"  12  percent 
per  annum,  making  only  the  excess  of  interest  usurious.  Cases  arising 
under  this  provision  distinguished  from  those  under  present  Constitution. 
Id. 

4.  Where  notes  provided  for  interest  at  10  percent  per  annum,  but  interest 
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at  a  greater  rate  was  by  the  lender  collected  or  deducted  from  the 
amount  loaned  in  advance,  the  usurious  pa3anent  was  upon  a  written 
contract  within  the  meaning  of  article  3106,  Rev.  Stats.,  and  the  manner 
of  its  collection,  though  by  an  oral  arrangement,  was  a  mere  device  to 
avoid  the  effect  of  a  statute.  Id, 
5.  The  penalty  provided  on  recovery  for  exacting  unlawful  interest  is  double 
the  amount  of  the  interest  paid,  and  being  a  judgment  in  a  civil  action, 
bears  statutory  interest  from  the  date  of  its  recovery.  But  interest 
can  not  be  recovered  on  penalties  in  the  absence  of  statutory  provision, 
and  it  is  erroneous  to  direct  a  recovery  for  interest  upon  the  usurious 
payments  between  the  date  suit  was  filed  and  the  date  of  judgments    Id, 

Variance. 

Damages  by  delay  of  shipment.    See  Carriers  of  Choda,  23, 
Misrepresentations  made  by  agent.    See  False  Representations,  3. 

Yendor  and  Purchaser. 

Perfecting  title.    See  Agency,  8. 

Brokers'  rights  to  commissions.    See  Agency,  3-16, 

Price  payable  to  another  than  vendor.    See  Garnishment,  1,  t. 

Conveyance  by  husband  alone.    See  Homestead,  l-i. 

Failure  to  pay  consideration.     See  Limitation,  7. 

Sale  of  growing  timber.    See  Sales,  1-6. 

Wrongful  dispossession  of  tenant.    See  Sequestration,  1,  v 

Outstanding  title.    See  Trespass  to  Try  Title,  3, 

1.  Contract  for  sale  of  land  considered,  and  held,  when  read  as  a  whole, 

to  evidence  the  intention  of  both  parties  that  the  superior  title  to  the 
land  should  remain  in  the  vendor  until  full  performance  by  the  vendee, 
and  therefore  the  vendor  had  the  right  to  rescind  the  contract  and 
repossess  himself  of  the  land  upon  failure  by  the  vendee  to  comply  with 
the  terms  of  the  contract.    Lipscomb  v.  Fugua,  535.  , 

2.  The  express  reservation  of  a  vendor's  lien  is  not  the  only  way  by  which 

the  vendor  may  evidence  his  intention  to  retain  the  superior  title.  It 
is  sufficient  if  such  intention  can  be  gathered  from  all  the  parts  of  the 
contract.     Id, 

3.  A  contract  by  the  vendor  of  land  to  convey  perfect  title  was  complied  with 

by  tender  of  a  deed  from  the  vendor,  where  he  had  good  title  in  fact, 
and  nothing  of  record  cast  a  cloud  thereon.    Dohson  v,  Zimmerman,  395. 

4.  A  vendor  who  had  purchased  land  after  the  death  of  his  wife  and  with 

funds  received  from  his  father's  estate  was  under  no  obligation,  in  order 
to  comply  with  his  contract  to  convey  perfect  title  to  a  purchaser,  to 
resort  to  the  probate  or  other  court  for  a  judgment  determining  that 
the  heirs  of  the  wife  had  no  interest  in  such  land.    Id. 

5.  The  proper  measure  of  damages  which  the  vendee  may  recover  for  breach 

of  a  contract  to  convey  or  make  title  to  land  is  the  amount  he  has  paid 
as  purchase  money.  It  is  only  in  cases  where  the  vendor  wilfully  or 
fraudently  refuses  to  comply  with  his  contract  to  convey  that  the  vendee 
can  recover  for  the  loss  of  his  bargain  in  addition  to  what  he  may  have 
paid  as  purchase  money;  and  where  conveyance  is  tendered,  the  vendee 
can  not,  because,  of  cloud  or  apparent  imperfection  of  title,  refuse  to 
accept  it  and  sue  for  the  loss  of  the  bargain.    Id. 

6.  Where  at  the  time  the  deed  was  executed  the  vendor  and  vendee  entered 

into  a  verbal  agreement  that,  as  a  part  of  the  consideration  and  in 
addition  to  that  expressed  in  the  deed,  the  grantee  should  pay  to  the 
grantor  annually  certain  rents  on  the  premises  conveyed,  and  ihe  grantee 
remained  in  possession  until  his  death,  the  vendor  was  entitled,  in  a 
suit  against  his  widow  and  children,  to  recover  rents,  not  solely  as  such, 
but  as  part  of  the  consideration  for  the  deed  and  as  constituting  & 
vendor's  lien  and  to  have  a  foreclosure  of  such  lien.  Tipton  v.  Tipton, 
192. 

7.  The  suit  being  for  the  rents  accruing  for  the  entire  tract,  and  it  not 

appearing  that  the  jury  found  that  defendants  acquired  title  to  an 
undivided  half  by  limitation,  nor  that  the  verdict  found  in  favor  of  the 
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plaintiff  the  rents  of  only  one-half  the  land,  and  the  iasue  of  ths  value 
of  rents  beins  controverted,  these  facta  could  not  be  aHsumed,  and  the 
foreclosure  of  the  vendor'a  lien  upon  the  entire  tract,  being  authorized 
by  the  verdict,  did  not  appear  to  be  erroneous.    Id. 

Tendor*!   Lien. 

Express  reservation  of.  See  Vendor  and  Pwehater,  i. 
Verbal  contract  for.  See  Vendor  and  Purchaser,  8. 
Foreclosure  of.    See  Vendor  and  Purduuer,  7, 

Venue. 

Change  of,  on  snstaining  plea  of  privilege.    See  dpiKoI,  1;  AUaohment,  f. 

In  trespass  to  try  title.     See  Juriadietion,  1. 
I.  A  motion  under  article  1376,  Revised  Statutes,  to  set  aside  the  former  judg- 
ment obtained  upon  service  by  publication,  though  it  may  involve  de- 
fensive matters  relating  to  the  merits  of  the  suit,  will  not  he  held  a, 
waivpr  nf  dpfpniianfa  riirht  tn  nipnd  hia  nrJvilPDP  tn  Iw  biimI  in  t.hp  nrnnir 
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Yoliutary  Astoolation. 

Regulation  of  affairs.    See  Benefit  Society,  IS;  Jurisdiction,  2S, 

Waiver. 

Of  notice  of  claim  for  damages.    See  Carriers  of  Goods,  SI, 

Of  objection  to  testimony.    See  Evidence,  ^1,  J^S, 

Of  forfeiture  of  policy.    See  Insurance,  Fire,  4. 

Of  objection  to  venue*     See  Jurisdiction,  1. 

Of  irregularities  in  appeal.    See  Practice  on  Appeal,  S. 

Of  objections  to  title.    See  Sales,  5. 

Of  plea  of  privilege.    See  Venue,  1,  2,  3. 

Waning.  . 

To  employee  of  dangers.    See  Master  and  Servant,  10,  IS,  IB. 

Wananty. 

In  sale  by  sample.    See  Contracts,  19. 

Wafte. 

Catting  timber  by  ootenant.    See  Cotenancy,  1,  t. 

Waters. 

Qeographical  center  of  county.    See  County  Seat,  5. 

Water  Company. 

Liability  for  loss  by  fire.    See  Contract,  1,  2. 

Wife's  Separate  Property. 

Purchase  with  borrowed  money.    See  Community  Property,  S. 

WiUs. 

Power  to  control  and  manage  estate.    See  Executors,  2,  S. 

Witnesses. 

Impeachment  on  immaterial  matter.    See  Evidence,  9. 
Testimony  affecting  credibility.    See  Evidence,  10. 
Conclusion  of  witness.     See  Evidence,  20. 
Refreshing  memory.    See  Evidence,  S5. 
Newly  discovered  evidence.    See  Vew  Trial,  5-8. 

Writ  of  Possessien. 

In  favor  of  defendant.    See  Trespass  to  Try  Title,  1. 

Written  Xnttrament. 

Cotemporaneous  verbal  agreement.    See  Contract,  SS. 

Ambiguous  in  its  terms.    See  Contract,  10,  IS. 

Parol  evidence  to  identify  subject.    See  Contract,  IS;  Dedication,  S. 

Signed  by  broker  alone.     See  Evidence,  i|. 

Application  on  which  employment  was  obtained.    See  Evidence,  18. 

Fully  stating  contract.    See  Findings  of  Fact,  1. 

Construction  of  written  contract.    See  Instructions  to  Juries,  1. 

Verbal  assurance  of  meaning  of  language.    See  Sales,  6. 

Required  to  be  in  writing.    See  Statute  of  Frauds,  l-i. 
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Unlawful  interest  upon.    See  Usury,  4. 
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